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ALA3AMA. 


"Walker  v.  State. 

[85  Alabama,  7.] 

OuxiNAL  Law  —  Pboot  of  Motive. — Motitb  is  Infbbbmtiai.  Fact,  and 
may  be  inferred  from  the  attendant  and  surroanding  circumstancea,  in 
conjunction  with  all  previous  occurrences  having  reference  to  and  coil* 
nected  with  the  commission  of  the  offense. 

On  Trial  fos  Assault  with  Intent  to  Mitrder,  It  havtno  bebit 
Shown  that  the  defendant  and  the  woman  injured  had  lived  in  adul- 
tery for  some  time,  and  that  she  left  him,  and  the  evidence  tended  to 
show  that  he  shot  her  because  of  her  persistent  refusal  to  return  and  live 
with  him,  it  is  competent  for  the  prosecution  to  prove  the  relation 
which  had  existed  between  them,  the  defendant's  continuous  efforts  to 
induce  hor  to  return,  her  repeated  refusals,  his  following  her  from  place 
to  place,  his  threats  on  each  refusal,  and  his  demonstrations  of  violence 
on  such  occasions,  as  bearing  on  the  question  of  intent  with  which  the 
assault  was  made. 

Subsequent  Threats.  —  On  Trial  for  Assault  with  Intent  to  Mua« 
der.  Evidence  that  Defendant,  after  the  indictment  had  been  found, 
and  a  few  weeks  before  the  trial,  as  he  passed  the  injured  woman  in  the 
court-house,  said  to  her,"  1 11  get  you  yet,"  is  admissible  as  manifesting 
his  state  of  feeling  towards  her,  not  only  at  the  time  of  the  menace,  but 
also  at  the  time  of  the  assault,  and  that  he  still  cherished  the  malicious 
intent. 

Remarks  of  Judos  on  Evidence,  when  not  Reversible  Error.  —  On 
the  trial  of  a  prosecution  for  an  assault  with  intent  to  murder,  the  court 
having  omitted,  in  the  general  charge,  to  instruct  the  jury  specifically  a» 
to  the  offense  of  assault  and  battery,  the  defendant's  counsel  called  at- 
tention to  the  omission,  and  the  presiding  judge  replied:  "  I  know  of  no 
evidence  in  the  case  which  would  wsu-rant  a  verdict  for  assault  and  bat- 
tery. "  Such  remark,  in  the  hearing  of  the  jury,  is  not  reversible  error, 
where  the  record  discloses  no  evidence  on  which  a  verdict  for  an  aasault 
and  battery  only  could  have  been  reasonably  found. 
Am.  8t.  Kip.,  Vol.  VIL — 2  17 


18  Walker  v.  State.  [Alabama, 

VoLtnTTART  DRUHKKHHBas  IS  No  ExocsiJ  FOE  CRIME,  and  unless  the  de- 
fendant, indicted  for  an  assault  with  intent  to  murder,  was,  at  the  time 
of  the  shooting,  so  drunk  as  to  be  incapable  of  forming  an  intent  to  taka 
life,  hia  being  drunk  can  avail  him  nothing. 

The  defendant,  Walker,  was  indicted  for  an  assault  with 
intent  to  murder  one  Daisy  Harris,  a  mulatto  woman,  and, 
upon  trial  and  conviction,  was  sentenced  to  the  penitentiary 
for  five  years.     In  addition  to  the  facts  set  out  in  the  opin- 
ion, Daisy  Harris  testified  that  once,  in  Birmingham,  in  the 
court-house,  before  the  shooting  for  which  the  defendant  was  on 
trial,  he  said  to  her:  "  I  will  kill  you,  even  if  you  were  in  the 
arms  of  the  judge";  also,  that  afterwards,  in  the  streets  of  Bir- 
mingham, the  defendant  threatened  to  kill  her,  drew  his  pistol 
on  her,  and  ordered  her  to  stop,  but  did  not  attempt  to  carry 
out  his  threats;  also,  that  after  the  finding  of  the  indictment 
against  the  defendant,  and  about  two  weeks  before  the  trial, 
in  the  court-house  in  Montgomery,  as  the  defendant  passed 
her  he  said,  "  I  '11  get  you  yet."    To  each  part  of  this  evidence 
the  defendant  objected,  and  reserved  exceptions  to  the  over- 
ruling of  his  objections.    There  was  evidence  tending  to  show 
that  the  defendant  was  drunk  on  the  morning  of  the  shooting. 
The  court  gave  the  following  charges  to  the  jury,  to  each  of 
which  the  defendant  excepted:  1.  "In  determining  whether 
or  not  the  defendant  had  the  intent  to  take  the  life  of  Daisy 
Harris,  the  jury  may  consider  the  facts,  if  they  be  facts,  that 
he  drew  a  pistol  on  her  in  Birmingham  prior  to  the  shooting 
here  charged,  and  ordered  her  to  stop;  that  afterwards,  but 
before  the  shooting,  he  again  threatened  to  take  her  life;  and 
that  on  the  morning  of  the  shooting,  he  went  to  the  ofl&ce  of 
Rice  and  Wiley,  where  she  was,  and  there  shot  her  with  a 
deadly  weapon,  —  in  connection  with  all  the  other  evidence  in 
the  case;  and  if  they  believe  from  the  whole  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  had,  at  the  time  of  the 
shooting,  the  intent  to  take  the  life  of  Daisy  Harris,  and  that 
he  shot  with  malice,  and  not  in  self-defense,  and  that  this 
occurred  last  November,  in  Montgomery  County,  —  then  they 
must  convict  the  defendant  as  charged":    2.    "Voluntary 
drunkenness  is  no  excuse  for  crime;  and  unless  the  defendant 
was,  at  the  time  of  the  shooting,  so  drunk  as  to  be  incapable 
of  forming  an  intent  to  take  life,  his  being  drunk  cannot 
avail  him  anything  ";  3,  "  The  jury  are  authorized  to  presume 
malice  from  the  use  of  a  deadly  weapon,  unless  the  facts  which 
establish  the  shooting  rebut  the  presumption  of  malice;  and  if. 
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from  the  use  of  a  deadly  weapon,  and  the  manner  of  Its  use, 
and  from  the  threats  made,  if  any  were  made,  and  the  other 
evidence  in  the  case,  the  jury  believe,  beyond  a  reasonable 
doubt,  that  the  defendant  shot  Daisy  Harris  with  malice,  in 
November  last,  in  this  county,  and  shot  her  with  the  intent  to 
take  her  life,  and  not  in  self-defense,  —  then  the  defendant 
would  be  guilty  as  charged."  The  defendant  also  excepted  to 
the  refusal  of  the  judge  to  charge  as  follows:  "  Unless  the  jury 
believe  from  the  evidence,  beyond  all  reasonable  doubt,  that 
the  defendant  shot  Daisy  Harris,  not  in  the  heat  of  pas- 
sion, they  cannot  convict  him  of  an  assault  with  intent  to 
murder." 

Thomas  N.  McClellan,  attorney-general,  for  the  state. 

Clopton,  J.  All  minor  or  evidentiary  circumstances  which 
tend  to  shed  light  on  the  intent  of  the  defendant  are  admis- 
eible  in  evidence  against  him,  though  they  may  have  tran- 
spired previous  to  the  commission  of  the  offense.  Motive  is 
an  inferential  fact,  and  may  be  inferred,  not  merely  from  the 
attendant  and  surrounding  circumstances,  but,  in  conjunction 
with  these,  all  previous  occurrences  having  reference  to  and 
connected  with  the  commission  of  the  offense.  It  having  been 
shown  that  the  defendant  and  the  woman  injured  had  lived  in 
adultery  for  some  time,  and  that  she  left  him  in  May,  1887, 
and  there  being  evidence  tending  to  show  that  he  shot  her 
because  of  her  persistent  refusal  to  return  and  live  with  him, 
the  relation  which  had  existed,  and  the  defendant's  repeated 
and  continuous  efforts,  growing  out  of  such  relation,  to  induce 
her  to  return,  her  repeated  refusals,  his  following  her  from 
place  to  place,  his  threats  in  consequence  of  her  continued 
refusal,  and  demonstrations  of  violence  on  such  occasions,  are 
each  and  all  competent  evidence  to  go  to  the  jury,  in  connec- 
tion with  the  immediate  circumstances  of  the  injury,  from 
which  may  be  inferred  the  intent  with  which  the  assault  was 
made. 

If  it  be  said  that  the  weight  and  force  of  some  of  the  trans- 
actions and  declarations  should  be  regarded  as  weakened  or 
lessened  by  the  lapse  of  time,  such  probable  effect  is  more 
than  counteracted  by  the  constant  and  frequent  repetitions, 
continuing  up  to  or  about  the  time  of  the  injury.  But  if  en- 
titled to  little  weight,  they  nevertheless  cannot  be  considered 
incompetent  or  irrelevant  evidence:  Johnson  v.  State,  17  Ala. 
618;  Hud8<m  v.  State,  61  Id.  333;  Evans  v.  State,  62  Id.  6. 
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The  menace  made  by  defendant  in  the  court-house,  after 
the  indictment  was  found,  and  about  two  weeks  before  the 
trial,  was  not  merely  a  threat  having  reference  to  the  future 
exclusively;  it  also  referred  to  a  past  act,  and  included  an 
implied  admission,  in  the  form  of  a  threat,  of  the  previous 
attempt  to  kill  her,  and  though  having  failed,  he  would  yet 
accomplish  his  intention.  It  manifested  his  state  of  feeling 
towards  the  person  whom  he  had  seriously  wounded,  not  only 
at  the  time  of  the  menace,  but  also  at  the  time  of  the  assault, 
and  that  he  still  cherished  the  malicious  intent.  The  evi- 
dence comes  within  the  spirit  and  reason  of  the  rule  laid  down 
in  Henderson  v.  State,  70  Ala.  29;  45  Am.  Rep.  72;  and  J/c- 
Manus  v.  State,  36  Ala.  285. 

The  court  having  omitted  in  the  general  charge  to  instruct 
the  jury  specifically  as  to  the  offense  of  assault  and  battery, 
counsel  called  attention  to  the  omission.  In  response,  the 
presiding  judge  remarked:  "I  know  of  no  evidence  in  this 
case  which  would  warrant  a  verdict  for  assault  and  battery.'* 
Counsel  excepted  to  the  remark  of  the  judge,  but  did  not 
state  any  evidence  on  which  to  base  such  charge,  and  did  not 
request  any  special  charge  on  the  question.  It  may  be  con- 
ceded that,  had  there  been  any  evidence  on  which  a  verdict 
for  the  minor  off*en6e  could  have  been  reasonably  found,  such 
remark  in  the  hearing  of  the  jury  would  work  a  reversal  of 
the  judgment.  But  on  examination,  the  record,  which  pur- 
ports to  set  out  all  the  evidence,  does  not  disclose  any,  unless 
it  be  the  proof  that  the  defendant  was  drunk  a  short  time  be- 
fore the  diflSculty.  This  testimony  falls  far  short  of  showing 
that  he  was  so  intoxicated  as  to  incapacitate  him  to  form  the 
design  to  kill,  er  the  intent  to  murder:  Morrison  v.  State,  84 
Ala.  405. 

The  charges  given  at  the  instance  of  the  prosecution  state 
the  law  in  accordance  with  our  uniform  rulings:  Baker  v. 
State,  81  Ala.  38;  Watson  v.  State,  82  Id.  10;  Storey  v.  State^ 
71  Id.  329;  De  Arman  v.  State,  71  Id.  351. 

We  discover  no  error  in  the  record. 

Affirmed.  

Thbkats  Made  bt  Prisonxr,  ADmssiBiUTr  or  m  Evibknob:  Bopbn* 
w.  CommonweaUh,  50  Pa.  St.  9;  88  Am.  Dec.  518,  and  note  524. 

On  the  Trial  of  One  of  a  Number  of  Consphiators  for  murder  com- 
mitted in  the  execution  of  the  conspiracy,  it  is  proper  to  admit  evidence  of 
threats  made  by  the  conspirators  to  kill  another  person  who  was  among  those 
tgain^  whom  the  combination  was  formed,  where  such  threats  were  made 
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immediately  after  the  killing  of  the  decedent,  and  were  followed  by  firing  in 
the  attempted  execution  of  the  threats,  and  the  whole  was  done  in  the  exe- 
cution of  the  single  purpose  for  which  the  mob  was  formed.  Such  evidence 
tends  to  show  the  desperate  character  of  the  mob,  and  that  murder  was  a 
jart^f  its  programme:  State  v.  McCahill,  72  Iowa,  111.  But  threats  made 
by  a  co-defendant,  not  on  trial,  in  the  absence  of  the  defendant,  long  before 
the  commission  of  the  crime  charged,  and  tbefore  the  period  at  which  it  ia 
claimed  a  conspiracy  was  formed  looking  to  its  commission,  are  inadmissible 
in  evidence:  Ford  v.  State,  112  Ind.  373. 

Voluntary  Intoxication,  when  it  lessens  accountability  for  crime:  Daw- 
ton  V.  State,  16  Ind.  428;  79  Am.  Dec.  439,  and  note  440;  Oollilier  v.  Com 
niomoeaUh,  2  Duvall,  163;  87  Am.  Dec.  493;  State  v.  Bundy,  24  S.  C.  439;  58  Am 
Hep.  262.  Compare  Beaaley  v.  State,  50  Ala.  149;  20  Am.  Rep.  292;  Shan 
nahan  v.  CommonweaUh,  8  Bush,  463;  8  Am.  Hep.  465;  Flanigan  v.  Peopk, 
S6  N.  Y.  554;  40  Am.  Rep.  556;  State  v.  Trivas,  32  La.  Ann.  1086;  36  Am, 
Eep.  293;  Wood  v.  State,  34  Ark.  341;  36  Am.  Rep.  13;  Loza  v.  State,  1  Tex 
App.  488;  28  Am.  Rep.  416;  State  v.  Robimon,  20  W.  Va.  713;  43  Am.  Rep 
799.  The  facts  that  the  defendant  is  weak-minded,  and  that  at  the  time  of 
the  larceny  charged  he  was  voluntarily  in  a  state  of  intoxication,  may  be 
considered  as  bearing  upon  the  intent,  but  there  being  no  evidence  of  mental 
unsoundness,  of  themselves  they  furnish  no  substantive  defense  against  a 
felonious  taking:  jRobinson  v.  State,  113  Ind.  510. 

If  the  mania,  insanity,  or  unsoundness  of  mind,  though  produced  by 
drunkenness,  be  permanent  and  fixed,  so  as  to  destroy  all  knowledge  of  right 
and  wrong,  then  the  person  thus  laboring  under  these  infirmities  would  not 
be  responsible:  Beck  v.  State,  76  Oa.  452. 
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<}Bi3aNAL  Law. — To  CoNsnTUTE  Oftense  of  Lakcent,  there  must  be  a 
wrongful  taking  possession  of  the  goods  of  another,  with  the  intent  to 
deprive  the  owner  of  his  property,  either  permanently  or  temporarily. 
The  accused  must  have  acquired  dominion,  so  as  to  enable  him  to  take 
lictual  custody  or  control,  followed  by  asportation,  which  severs  the 
property  from  the  possession  of  the  owner  to  some  appreciable  extent. 
But  the  caption  may  be  constructive,  as  when  possession  is  obtained  by 
trick,  fraud,  or  deception. 

Detendant  mat  be  Convicted  of  Larobnt  of  Which  He  la  Charqed, 
where,  having  shot  and  killed  a  hog  with  felonious  intent,  he  covered  it 
with  pine-tops  in  order  to  conceal  it  until  he  could  retui-n  and  secretly 
remove  it,  and  subsequently  did  remove  it,  in  pursuance  of  the  previous 
felonious  intent,  though  the  removal  was  vnth  the  consent  of  the  owner, 
such  consent  being  procured  by  intentional  misrepresentation  and  de- 
ception. 

It  is  NOT  Error  to  Refcsb  Charge  Requested  by  Defendant  in  Crimi- 
nal Ca.se,  Claiming  an  acquittal  on  a  hypothetical  statement  of  certain 
facts,  and  ignoring  other  material  facts  which  there  was  evidence  tend< 
ing  to  prove. 
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Indictment  for  the  larceny  of  a  bog.  It  appeared  that  some 
time  prior  to  the  indictment  the  defendant  went  into  the  field 
of  one  SheflBeld,  and  shot  and  killed  the  hog  in  a  pine-thicket 
in  the  field  and  covered  it  with  pine-tops;  that  afterwards,  on 
the  evening  of  the  same  day,  the  defendant,  with  others,  went 
to  Sheffield,  the  owner  of  the  hog,  and  told  him  that  they  had 
found  one  of  his  hogs  killed  in  his  field,  designating  the  place. 
Sheffield  asked  the  defendant  if  the  hog  was  spoiled,  and  ho 
answered  that  he  thought  it  was.  Sheffield  then  told  the  de- 
fendant that  he  reckoned  it  would  do  for  soap-grease,  and  that 
they  might  have  one  half  of  it  if  they  would  clean  it,  which 
they  promised  to  do.  On  the  next  morning,  Sheffield  went  to 
the  defendant's  house,  found  the  hog  then  cleaned,  examined 
it,  found  it  perfectly  sound,  and  carried  it  home.  The  defend- 
ant requested  the  following  charge:  "  If  the  jury  believe  from 
the  evidence  that  the  defendant  killed  Mr.  Sheffield's  hog  by 
shooting  him  with  a  gun,  and  that  he  did  not  move  the  hog 
after  it  was  killed,  then  they  must  acquit  the  defendant  of  the 
larceny."  The  court  refused  to  give  this  charge,  and  the  de- 
fendant excepted. 

Thomas  N.  McClellan,  attorney-general^  for  the  state. 

Clopton,  J.  It  has  been  held  that  to  shoot  and  then  chase 
a  hog  with  felonious  intent,  over  which  the  defendant  was 
prevented  from  acquiring  dominion,  is  not  a  sufficient  caption 
and  asportation  to  constitute  larceny:  Wolf  v.  State,  41  Ala. 
412.  On  the  other  hand,  a  charge  has  been  held  to  be  correct 
which  instructed  the  jury  that  if  the  defendant  shot  and 
killed  and  then  took  hold  of  the  hog  and  cut  its  throat,  this 
would  constitute  a  taking  and  carrying  away  in  the  meaning 
of  the  law:  Croom  v.  State,  71  Id.  14.  It  is  said  generally 
that  to  constitute  the  ofiense,  there  must  be  a  wrongful  taking 
possession  of  the  goods  of  another  with  the  intent  to  deprive 
the  owner  of  his  property,  either  permanently  or  temporarily. 
The  accused  must  have  acquired  dominion  so  as  to  enable 
him  to  take  actual  custody  or  control,  followed  by  asportation, 
which  severs  the  property  from  the  possession  of  the  owner  to 
some  appreciable  extent.  The  caption  may  be  constructive, 
as  when  possession  is  obtained  jpy  trick,  fraud,  or  deception. 

If  the  defendant  shot  and  killed  the  hog,  with  the  larceny 
of  which  he  is  charged,  in  a  pine-thicket  in  the  field,  with 
felonious  intent,  and  covered  it  with  pine-topp  in  order  to  con- 
ceal it  until  he  could  return  and  secretly  remove  it,  and  if  he 
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subsequently  removed  it  in  pursuance  of  the  previous  felo- 
nious intent,  there  was,  in  the  legal  acceptance  of  the  terms,  a 
taking  and  carrying  away  suflBcient  to  complete  the  offense, 
though  the  removal  may  have  been  with  the  consent  of  the 
owner,  if  such  consent  was  procured  by  intentional  misrepre- 
eentation  and  deception:  State  v.  Wilkerson,  72  N.  C.  376; 
Fidton  V.  State,  13  Ark.  168.  The  charge  requested  by  the  de- 
fendant ignored  these  material  facts,  which  there  was  evidence 
tending  to  prove,  and  was  misleading.  There  is  no  error  in 
its  refusal. 

Affirmed.  . 

Laroekt  DEixtTED:  Commonwealth  v.  Eichelberger,  119  Pa.  St.  264;  4  Am. 
8t.  Rep.  642,  and  note  645. 

Taking  Animal  from  Stable,  and  Killino  and  Leavino  It  oh 
Owner's  Premises,  is  Larcent:  Deli  v.  State,  63  Miss.  77;  60  Am.  Hep.  46. 
Compare  Wilson  v.  State,  18  Tex.  App.  270;  61  Am.  Rep.  309,  and  note  312. 
But  enticing  a  hog  for  twenty  yards  on  the  owner's  premises  by  dropping 
com,  and  then  abandoning  it,  is  not  larceny:  Edmonda  v.  State,  70  Ala.  8; 
45  Am.  Rep.  67. 

Where  property  has  been  secretly  and  clandestinely  taken,  no  other  mo- 
tive appearing,  the  inference  may  properly  arise  that  it  was  taken  felo- 
niously; and  if  the  taking  was  felonious  in  the  first  instance,  repentance,  no 
matter  how  soon  it  may  have  followed,  may  mitigate  bat  will  not  annul  the 
offense:  Robinson  v.  State,  113  Ind.  610. 
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Attachment  —  Estoppel  by  Replevy  Bond.  —  When  Attached  Prop- 
erty HAS  BEEN  Replevied,  and  the  liability  of  the  bondsmen  has  be- 
come fixed  by  a  proper  demand  and  return  of  forfeiture  on  the  bond, 
they  are  estopped  from  denying  the  liability  of  the  property  to  the  pro- 
cess, or  from  setting  up  any  adversary  claim  to  it. 

Interposino  Statutory  Claim.  —  Attached  Property  having  been  De- 
lxvbbed  to  Bondsmen  on  the  execution  and  approval  of  a  replevy 
bond,  they  cannot  interpose  a  valid  statutory  claim  to  the  property 
while  so  retaining  possession,  but  must  first  restore  its  control  to  the 
attaching  officer,  and  may  then  assert  any  claim  to  it  which  they  could 
have  asserted  before  the  execution  of  their  bond.  If,  however,  the 
bondsmen  make  the  statutory  affidavit  and  execute  a  claim  bond,  which 
the  attaching  officer  accepts  and  approves,  having  accepted  the  replevy 
bond  on  the  day  preceding,  it  is  not  error  to  overrule  a  motion  to  strike 
the  claim  proceeding  from  the  files,  although  the  officer  was  not  momen- 
tarily placed  in  the  actual  or  constructive  possession  of  the  goods. 

BviDENCs  OP  Value  of  Goods  Involved  in  Attachment  Suit  Should 
BE  Received,  if  offered  by  either  party;  but  its  rejection  could  not  harm 
plaintiffs  in  attachment  who  failed  to  obtain  a  judgment,  and  ia  not 
error  of  which  they  can  complain. 
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Talvb  ot  Goods  Attached  as  Fixed  ik  Claim  Bond  is  the  ex  parte  work 
of  the  sheriff,  and  does  not  conclude  either  party.  Bat  an  inventory  of 
the  goods,  made  by  the  sheriff  who  levied  an  attachment  on  them,  is  ad- 
missible as  evidence,  in  connection  with  his  oral  testimony,  as  tending 
to  show  the  value  of  the  goods. 

BuBDBV  or  PROor.  —  Sale  of  Goods  Made  bt  Known  Insolvent  Debtob, 
GrviNO  Preference  to  one  creditor  to  the  prejudice  of  others,  casts  on 
the  preferred  creditor  the  burden  of  proving  that  the  goods  were  ao« 
qnired  in  absolute  purchase,  and  at  a  price  not  materially  disproportion- 
ate to  their  fair  market  value;  but  he  is  not  bound  to  negative  the  reser> 
vation  of  a  benefit  to  the  debtor. 

Statutory  trial  of  the  right  of  property,  between  RoBwald 
and  Stoll,  plaintiffs  in  attachment,  against  D.  W,  Rawlinson, 
former  owner  of  the  property,  and  Hobbie  and  Teague,  as 
claimants.  Other  material  facts  appear  in  the  opinion.  The 
plaintiffs  excepted  to  the  refusal  of  the  court  to  give  the  fol- 
lowing charge:  1.  "The  plaintiffs  having  proved  that  Rawlin- 
Bon  was  indebted  to  them  at  the  time  the  attachment  was 
sued  out,  and  the  transaction  between  the  said  Rawlinson  and 
claimants,  sought  to  be  established  as  a  sale,  being  assailed 
by  plaintiffs,  the  burden  is  upon  the  claimants  to  show  that 
said  transaction  was  supported  by  an  adequate  and  valuable 
consideration,  is  honest,  and  without  benefit  to  Rawlinson." 

Rice  and  WUey,  and  Doster  and  Abney,  for  the  appellants. 
Thorington  and  Smith,  contra. 

Stone,  C.  J.  The  present  suit  was  what  is  known  in  our 
jurisprudence  as  a  trial  of  the  right  of  property.  Rawlinson 
had  formerly  owned  the  merchandise  which  is  the  subject  of 
the  controversy,  and  the  testimony  leaves  but  little,  if  any, 
doubt  tliat  both  appellants  and  appellees  were  creditors. 
Roswald  and  Stoll  sued  out  an  attachment  against  Rawlin- 
son, which  was  levied  on  the  merchandise  about  ten  o'clock, 
A.  M.,  December  20,  1886.  The  claim  of  Hobbie  and  Teague 
is,  that,  earlier  on  the  same  morning,  Rawlinson  sold  and  con- 
veyed the  goods  to  them  in  payment  of  the  debt  he  owed 
them,  delivered  them,  and  that  they  were  in  the  possession  of 
their  agent  when  the  levy  was  made.  No  question  appears 
to  have  been  made  on  the  suflBciency  of  the  consideration. 

On  the  same  day  the  attachment  was  levied,  the  agent  of 
Hobbie  and  Teague,  in  their  name,  executed  a  replevy  bond, 
conditioned,  if  defendant  failed  in  the  action,  to  return  the 
specific  property  in  thirty  days.  The  bond  conforms  to  the 
provision   of  the   statute:  Code   of  1886,   sec.   2964    (3289). 
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Thereupon  the  sheriff  restored  the  property  to  claimaLts. 
On  the  next  day,  December  21,  1886,  the  claimants,  Hobbie 
and  Teague,  through  their  agent,  made  affidavit  that  they  had 
a  just  claim  to  the  property  levied  on,  and  executed  a  claim 
bond  in  conformity  with  sections  3004  (3341),  3012  (3290), 
Code  of  1886.  This  claim  bond  and  affidavit  were,  on  the  day 
of  their  date,  tendered  to  the  sheriff,  and  the  replevy  bond  de- 
manded, that  it  might  be  canceled.  The  sheriff  decKned  to 
Burrender  the  replevy  bond,  but  we  are  not  informed  what  rea- 
Bon  he  gave,  if  any.  He  accepted  the  claim  bond,  however, 
approved  it,  and  returned  both  bonds  and  the  affidavit  of 
claim  to  the  court. 

At  the  return  term,  Roswald  and  StoU  moved  the  court  to 
strike  the  claim  affidavit  and  bond  from  the  file,  on  tjjie 
ground  that  they  were  improperly  received  after  the  goods 
had  been  replevied,  and  the  goods  obtained  and  held  by  the 
claimants  themselves  under  such  replevy  bond,  and  to  dismiss 
eaid  claim  proceeding  out  of  court.  The  court  overruled  the 
motion,  and  ruled  that  Roswald  and  Stoll  should  tender  an 
issue  with  a  view  to  the  trial  of  the  right  of  property.  To  this 
ruling  plaintiffs  excepted. 

In  Braley  v.  Clark,  22  Ala.  361,  as  in  this  case,  property 
was  attached,  and  a  replevy  bond  was  given  by  a  stranger  to 
the  record.  Judgment  was  obtained  in  the  attachment  suit, 
execution  placed  in  the  hands  of  the  sheriff,  and  he  demanded 
of  the  bondsmen  a  return  of  the  property.  The  demand  not 
being  complied  with,  he  returned  the  bond  forfeited.  The 
principal  in  the  replevy  bond  thereupon  interposed  his  affida- 
vit and  bond,  claiming  the  property  as  his  own.  The  circuit 
court  allowed  the  claim,  but  this  court  reversed  its  ruling  on 
the  ground  that  the  claim  came  too  late.  The  language  of 
this  court  was,  that  "to  authorize  such  claim,  the  property 
must  either  be  in  the  actual  or  constructive  possession  of  the 
officer  of  the  law  under  process.  In  the  case  under  considera- 
tion, it  had  been  taken  out  of  his  possession  by  the  defendant  in 
error,  under  the  replevy  bond,  and  by  him  retained  when  de- 
manded by  the  sheriff.  It  is  true,  he  might,  under  the  condi- 
tion of  his  bond,  surrender  the  slave  to  the  sheriff  in  discharge 
of  his  liability;  and  having  thus  placed  it  in  the  custody  of 
the  officer,  he  could,  if  he  were  disposed  to  do  so,  interpose  his 
claim  and  try  the  right  to  it.  But  having  elected  to  forfeit 
the  condition  of  his  bond,"  etc.,  he  lost  his  right  to  interpose 
fais  claim.     It  will  be  observed  that,  in  this  case,  no  attempt 
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was  made  to  assert  the  claim  until  after  the  replevy  bond  had 
been  returned  forfeited.  Nor  had  the  sheriff  accepted  the 
claim  bond  until  ordered  to  do  so  by  mandamus  from  the  cir- 
cuit court. 

Cooper  V.  Peck,  22  Ala.  406,  is  only  part  and  parcel  of 
substantially  the  same  case  as  that  above  considered.  The 
same  property,  a  slave,  was  attached  as  the  property  of  the 
same  defendant  in  each  case.  In  this  last  case  it  was  shown 
that  the  slave  had  died  before  the  sheriff  made  demand  of 
his  return  under  the  replevy  bond,  and  the  offer  to  institute 
the  claim  suit  was  made  at  the  time  the  sheriff  demanded  the 
return  of  the  slave.  The  sheriff  refused  to  accept  the  afl&davit 
and  bond  offered,  and  indorsed  the  replevy  bond  forfeited.  An 
e:^ecution  was  thereupon  issued  on  the  forfeited  bond,  which 
the  sheriff  was  proceeding  to  collect.  Under  a  petition  filed 
for  the  purpose,  the  circuit  court  ordered  the  sheriff  to  accept 
the  claim  affidavit  and  bond,  and  quashed  the  execution 
issued  on  the  forfeited  replevy  bond.  This  court  reversed  his 
decision,  saying  "  that  the  condition  of  a  replevy  bond  can 
only  be  complied  with  by  a  delivery  of  the  property  replevied 
to  the  sheriff,  on  his  demand,  after  judgment  against  the  de- 
fendant in  attachment.  The  tender  of  the  bond  to  try  the 
right  of  property  replevied,  when  the  property  itself  is  with- 
held from  the  sheriff,  is  a  breach  of  the  condition  of  the  bond, 
and  justifies  the  sheriff  in  returning  it  forfeited." 

In  Rhodes  v.  Smithy  66  Ala.  174,  speaking  of  the  liability  of 
a  bondsman  on  a  replevy  bond,  and  the  means  of  relieving 
himself,  this  court  said:  "If  the  title  resides  in  him,  and  the 
defendant  is  without  an  interest  therein  subject  to  levy,  this 
will  not  excuse  him  from  performance  of  the  condition  of  the 
bond.  The  redelivery  of  the  goods,  to  answer  the  levy  of  the 
writ,  is  the  duty  to  which  the  bond  obliges  him.  When  he 
has  redelivered  them,  he  may  then  interpose  a  claim  to  them, 
and  demand  a  trial  of  the  right  of  property."  See  also  Munter 
v.  Leinkauff,  78  Ala.  546;  Mead  v.  Figh,  4  Id.  279;  37  Am.  Dec. 
742;  Mitchell  v.  Ingram,  38  Ala.  395;  Adler  v.  Potter,  57  Id.  671; 
Brown  v.  Hamil,  76  Id.  506;  Woolfolk  v.  Ingram,  53  Id.  11. 

Our  rulings  have  certainly  settled  these  propositions:  1. 
That  when  attached  property  has  been  replevied,  and  the 
liability  of  the  bondsmen  has  become  fixed  by  a  proper  de- 
mand, and  indorsement  of  the  bond  "forfeited,"  the  bondsmen 
are  estopped  from  denying  the  liability  of  the  property  to  the 
process,  and  from  setting  up  any  adversary  claim  to  it;  2. 
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When  attached  property  has  passed  from  under  the  control 
of  the  attaching  oflBcer  on  the  execution  and  approval  of  a 
replevy  bond,  so  long  as  the  property  remains  out  of  his  con- 
trol, the  bondsmen,  at  least,  can  interpose  no  valid  claim  to 
it  under  the  statute;  3.  Until  the  liability  of  the  bondsmen  is 
fixed  by  a  refusal  to  deliver  the  property  to  the  officer,  the 
bondsmen  may  restore  the  control  of  the  property  to  him,  and 
may  then  assert  any  claim  to  it  which  they  could  have  as- 
serted before  the  execution  of  the  replevy  bond. 

We  think  the  circuit  court  did  not  err  in  overruling  the 
motion  to  strike  the  claim  proceeding  from  the  file.  True, 
there  was  no  formal  surrender  of  the  possession  of  the  goods 
to  the  sheriflf,  but  the  sheriff  is  not  shown  to  have  made  any 
point  on  that.  He  accepted  the  affidavit  of  claim,  and  ap- 
proved the  claim  bond  offered.  This  estopped  the  claimants 
from  denying  that  they  acquired  the  possession  and  held  it 
under  the  claim  bond.  If  the  sheriff  had  been  placed  in  pos- 
session of  the  property,  he  would  have  retained  it  only  long 
enough  to  approve  the  bond,  when  it  would  have  passed  in- 
stantly back  to  the  claimants.  If  the  possession  acquired 
under  the  replevy  bond  had  been  tendered  to  the  sheriff,  and 
simultaneously  a  sufficient  affidavit  of  claim  and  sufficient 
claim  bond  had  been  tendered  to  him,  he  would  have  no  au- 
thority to  refuse  either.  Had  he  done  so,  on  proper  applica- 
tion a  mandamus  would  have  been  awarded,  compelling  him 
to  accept  the  redelivery  of  the  goods,  to  receive  the  affidavit 
of  claim,  and  to  consider  the  sufficiency  of  the  sureties  offered 
on  the  claim  bond;  and  if  found  sufficient,  he  would  have 
been  compelled  to  approve  the  claim  bond,  thus  annulling  the 
replevy  bond,  and  inaugurating  proceedings  for  a  trial  of  the 
right  of  property.  Now,  what  is  the  difference  between 
the  case  supposed  and  the  case  we  have  in  hand?  Merely 
the  unsubstantial,  fruitless  ceremony  of  placing  the  sheriff  for 
a  moment  in  the  actual  or  constructive  possession  of  th© 
goods.  The  law  has  regard  for  the  substance,  not  the  empty 
forms  of  things.  This  case  is  distinguishable  from  our  former 
rulings,  which  merely  hold  that  when  the  liability  of  the 
bondsmen  has  become  fixed  by  a  failure  to  deliver  according 
to  the  stipulations  of  the  bond,  or  until  after  it  has  become 
impossible  to  restore  the  property  to  the  sheriff's  possession, 
it  then  becomes  a  statutory  judgment,  and  precludes  all  denial 
that  the  property  is  subject  to  the  attachment  or  execution 
under  which  it  was  seized. 
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The  present  case  being  a  trial  of  the  right  of  property,  if  the 
verdict  had  been  for  the  plaintiffs  it  would  have  been  the 
duty  of  the  jury  to  assess  the  value  of  the  property  levied  on: 
TowTisend  v.  Brooks^  76  Ala.  308.  To  do  so,  the  jury  must 
have  had  testimony  as  to  the  value.  Plaintiffs  proved  by  the 
sheriff  that  when  he  attached  the  goods,  he  made  an  inven- 
tory of  them,  affixed  a  value  to  the  several  articles  which  was 
shown  by  the  inventory,  and  which,  in .  his  opinion,  was  the 
"reasonable  market  values  of  the  said  goods,  wares,  and  mer- 
chandise." This  inventory  was  offered  in  evidence  by  plain- 
tiffs, in  connection  with  and  as  part  of  the  oral  testimony. 
Claimants  objected  "upon  the  ground  that  the  said  claim 
bond  fixed  the  measure  of  the  value  of  the  goods."  The  court 
sustained  the  objection. 

It  is  manifest  that  the  ground  stated  by  the  counsel  for  ex- 
cluding the  evidence  was  indefensible.  The  value  fixed  in  the 
claim  bond  is  the  ex  parte  work  of  the  sheriff,  and  does  not 
conclude  either  plaintiffs  or  claimants.  It  is  not  evidence  on 
which  a  jury  can  act  in  assessing  the  value  of  property  con- 
demned to  the  satisfaction  of  an  execution  or  attachment. 
Pending  the  trial,  when  the  result  of  the  suit  cannot  be  known, 
the  evidence  of  value  should  be  received,  if  offered  by  either 
party.  But  the  ruling  in  this  case,  considered  in  reference  to 
the  phase  of  the  question  we  have  been  considering,  did  the 
appellants  no  harm.  They  failed  to  obtain  a  condemnation  of 
the  property,  and  hence  assessed  value  did  not  become  an  ele- 
ment of  the  verdict.  But  this  question  has  another  phase. 
Hobbie  and  Teague  made  claim  under  a  purchase  of  the 
merchandise,  the  sole  consideration  being  an  indebtedness 
from  Rawlinson,  the  defendant  in  attachment.  This  sale, 
made  by  a  known  insolvent  debtor,  giving  a  preference  to  one 
creditor  to  the  prejudice  of  others,  cast  on  the  preferred  credi- 
tor the  duty  and  burden  of  proving  that  the  goods  were  ac- 
quired in  absolute  purchase,  and  at  a  price  not  materially  dis- 
proportionate to  their  fair  market  value:  Crawford  v.  Kirkseyy 
65  Ala.  282;  27  Am.  Rep.  704;  Hodges  v.  Coleman,  76  Ala. 
103.  Proof  of  the  value  of  the  merchandise  should  have  been 
received  on  this  phase  of  the  inquiry.  The  form  in  which  the 
testimony  was  offered  was  free  from  objection:  Hirschfelder  v. 
Levy,  69  Id.  351;  Mooney  v.  Hough,  84  Id.  80. 

The  first  charge  asked  by  plaintiff  was  rightly  refused.  The 
duty  was  on  Hobbie  and  Teague  to  prove  that  their  purchase 
was  on  a  "  valuable  and  adequate  consideration,"  but  not  to 
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prove  the  negative,  —  that  no  benefit  was  reserved  to  Rawliu* 
eon.  The  laboring  oar  on  that  negative  proposition  was  with 
Roswald  and  Stoll. 

We  find  but  the  one  error  in  this  record. 

Reversed  and  remanded. 


Wherr  Answer  in  Beplevtn  does  not  Dent  Vai.uk  o»  Profeett 
alleged  in  complaint,  evidence  as  to  its  valne  Bhoold  not  be  admitted:  Tully 
r.  Harloe,  35  Cal.  302;  95  Am.  Dec.  102. 

Evidence  as  to  Kind  or  Qualttt  of  Property  in  Dispute  is  Ad- 
missible for  plaintiff  in  replevin  as  a  means  of  showing  its  value:  Jenkins  v. 
Steanka,  19  Wis.  126;  88  Am.  Dec.  675. 

Value  of  Articles  Contained  in  Receipt  Given  to  Officer  fob 
Property  Attached  by  him  is  conclusive  upon  both  parties  to  such  receipt: 
Remkk  v.  AtJdnam,  11  N.  H.  256;  35  Am.  Dec.  493. 

When  Deed  is  Attacked  for  Fraud,  and  Grantee  Pleads  that  he  is 
a  bona  fidt  purchaser  for  value,  such  plea  is  an  affirmative  defense,  casting 
the  burden  of  proof  on  him,  and  the  plaintiff  need  only  show  the  fraudulent 
intent  and  purpose  of  the  grantor:  Wthtr  v.  Rothchild,  15  Or.  385;  3  Am.  St. 
Rep.  162,  and  note  168. 


Cotton  v,  Carlisle. 

rss  Alabama,  175.] 

Mortoaoes. — Between  Parties,  Mortgage  Transfers  Legal  Title,  de« 
feasible  on  performance  of  the  conditions  and  the  right  of  immediate 
possession,  unless  by  its  terms  possession  is  reserved  in  the  mortgagor  for 
an  unexpired  term.  As  to  the  mortgagee,  the  mortgagor  has  only  an 
equity,  but  as  to  all  persons  except  the  mortgagee  and  those  claiming  in 
his  right,  the  mortgagor  is  the  owner  of  the  fee,  and  has  title  under 
which  he  may  maintain  ejectment  against  strangers  who  have  no  con- 
nection with  the  title  of  the  mortgagee,  and  the  defendant  in  ejectment 
will  not  be  allowed  to  set  up  such  outstanding  title  to  defeat  the  action. 

Under  Provision  of  Alabama  Code  of  188G,  Section  2892,  that  "when 
any  interest  less  than  the  absolute  title  is  sold,  the  purchaser  is  subro* 
gated  to  all  the  rights  of  the  defendant,  and  subject  to  all  his  disabili- 
ties,"  a  purchaser  of  the  equity  of  redemption  in  mortgaged  lands,  at 
execution  sale  against  the  mortgagor,  acquires  a  title  on  which  he  may 
maintain  ejectment  to  recover  possession  from  the  mortgagor,  who  can- 
not defeat  the  action  by  setting  up  the  outstanding  title  of  the  mort- 
gagee. 

ExJtcuTioNS. — General  Rule  is,  that  Purchaser  at  Execution  Salb 
Acquires  whatever  estate  and  interest  the  defendant  in  execution  owns 
and  possesses,  and  succeeds  to  his  title  and  rights,  including  the  right  of 
possession. 

Action  in  the  nature  of  ejectment,  brought  by  M.  N.  Carlisle 
against  G.  J.  Cotton,  to  recover  the  possession  of  a  certain 
tract  of  land.     The  plaintilT  claimed   under  a   purchase  at 
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fiheriff's  sale  under  execution  against  said  Cotton,  and  pro- 
duced the  sheriff's  deed,  which  was  admitted  in  evidence. 
The  defendant  offered  in  evidence  two  mortgages  on  the  land, 
executed  by  himself  and  wife.  The  question  presented  for 
decision  is  stated  in  the  opinion.  Verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  appealed. 

Parks  and  Son,  for  the  appellant. 

M.  N.  Carlisle,  contra. 

Clopton,  J.  As  stated  in  the  bill  of  exceptions,  the  only 
question  presented  for  decision  is,  whether  a  mortgagor  in 
possession  can  set  up  the  outstanding  title  of  the  mortgagee 
to  defeat  an  action  of  ejectment  brought  by  a  purchaser  of  the 
equity  of  redemption,  at  a  sale  under  execution  against  the 
mortgagor.  The  sale  under  an  execution  against  the  defend- 
nnt,  issued  on  a  valid  judgment,  the  purchase  by  and  the 
eheriff's  conveyance  to  appellee,  who  brings  the  action,  and  the 
mortgages  made  by  the  defendant  prior  to  the  rendition  of 
the  judgment,  are  conceded  facts.  Defendant  insists  that  the 
title  and  estate  of  the  mortgagor  is  equitable,  and  will  not 
support  the  action  of  ejectment,  in  which  only  the  legal  estate 
and  right  of  possession  are  involved.  The  cases  of  Childress  v. 
Monette,  64  Ala.  317,  and  Atcheson  v.  Broadhead,  56  Id.  414, 
are  cited  and  relied  on  to  support  the  contention  on  the  part 
of  defendant.  In  the  opinion  delivered  in  the  first  of  these 
cases,  there  are  expressions  to  the  effect  that  the  statute  sub- 
jecting an  equity  of  redemption  to  sale  under  execution  does 
not  convert  the  equity  into  a  legal  estate,  authorizing  the  pur- 
chaser to  maintain  or  defend  ejectment,  and  that  his  right  can 
be  asserted  and  enforced  only  in  equity;  and  in  the  second 
case  it  was  held,  on  the  authority  of  the  first,  that  a  purchaser 
of  the  equity  of  redemption,  after  the  maturity  of  the  mort- 
gage, did  not  acquire  a  title  on  which  he  could  maintain  a  real 
action  to  recover  possession.  These  cases  are  irreconcilable 
with  the  later  rulings,  and,  as  against  them,  are  not  now  re- 
garded as  authority  in  respect  to  the  kind  and  character  of  the 
estate  of  a  mortgagor  in  possession.  In  Marks  v.  Robinson,  82 
Ala.  69,  they  were  considered,  explained,  and  qualified,  in  con- 
formity with  the  latter  cases. 

Between  the  parties,  the  mortgage  transfers  the  legal  title, 
defeasible  on  performance  of  the  conditions,  and  the  right  of 
immediate  possession,  unless  by  its  terms  possession  is  re- 
served in  the  mortgagor  for  an  unexpired  term.     As  to  the 
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mortgagee,  the  mortgagor  has  only  an  equity;  but  it  has  been 
uniformly  ruled  in  all  the  later  cases,  and  may  now  be  regarded 
as  settled,  that,  as  to  all  persons  except  the  mortgagee  and 
those  claiming  in  his  right,  the  mortgagor  is  the  owner  of  the 
fee,  and  has  title  under  which  he  may  maintain  ejectment 
against  strangers  who  have  no  connection  with  the  title  of  the 
mortgagee,  and  will  not  be  allowed  to  set  up  such  outstanding 
title  to  defeat  the  action:  Allen  v.  Kellam,  69  Ala.  442;  Denhy 
V.  MellgreWy  58  Id.  147.  These  principles  are  reiterated,  re- 
afl&rmed,  and  emphasized  in  Marks  v.  Robinson^  supra,  which 
is  the  latest  judicial  expression  on  this  question. 

The  general  rule  is,  that  a  purchaser  at  execution  sale  ac- 
quires whatever  estate  and  interest  the  defendant  in  execution 
owns  and  possesses,  and  succeeds  to  his  title  and  rights,  in- 
cluding the  right  of  possession.  The  statute  which  subjects 
an  equity  of  redemption  to  levy  and  sale  under  execution  ex- 
pressly affirms  the  general  rule  in  such  case.  It  declares: 
"When  any  interest  less  than  the  absolute  title  is  sold,  the 
purchaser  is  subrogated  to  all  the  rights  of  the  defendant,  and 
subject  to  all  his  disabilities":  Code  1886,  sec.  2892.  He 
acquires  the  equity  of  redemption  as  against  the  mortgagee, 
and  as  to  the  mortgagor  and  all  other  persons  except  the 
mortgagee  and  those  succeeding  to  his  rights,  whatever  title 
and  estate,  legal  or  equitable,  the  mortgagor  may  have.  From 
the  effect  of  the  statute,  and  the  foregoing  principles,  it  neces- 
sarily follows  that  such  purchaser  may  maintain  an  action  at 
Jaw  to  recover  possession  from  the  mortgagor,  who  will  not  be 
permitted  to  defeat  the  action  by  setting  up  the  outstanding 
title  of  the  mortgagee,  with  which  he  has  no  connection  other 
♦ban  a3  mortgagor. 

Affirmed. 


Interest  Acquired  by  Purchaser  at  Shertff's  Sale  under  Exb- 
CUTION:    Walton  v.  Hargrovea,  42  Miss.  18;  97  Am.  Dec.  429,  and  note  433. 

Nature  of  Mortqaoor's  Estate  at  Common  Law,  and  the  Remedies 
Available  by  Him  to  Recover  Possession  or  Otherwise  Obtain  his 
Rights  by  Suit  or  Action. — The  relation  of  mortgagor  and  mortgagee 
is  peculiar,  and  the  decisions  touching  the  rights  and  interests  of  each 
are  not  entirely  harmonious.  It  is  said  to  be  "very  dangerous  to  at- 
tempt to  define  the  precise  relation  in  which  mortgagor  and  mortgagee  stand 
to  each  other  in  any  other  terms  than  those  very  words  ":  Lord  Denman,  in 
Doe  V,  Barton,  11  Ad.  &  E,  314;  and  see  Doe  v.  Williams,  5  Id.  291;  Litch- 
field V.  Ready,  6  Ex.  939.  Besides,  a  mortgage  ia  treated  diflferently  in  the 
two  leading  jurisdictions,  —  equity  and  common  law.  In  equity  it  is  but  a 
security  for  the  payment  of  a  debt  or  the  performanco  of  some  duty,  the 
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debt  or  obligation  being  deemed  the  principal  thing  and  the  mortgage  as 
only  the  incident:  Blachoell  v.  Bamett,  52  Tex.  326;  and  in  several  of  the 
■tates  a  mortgage  is  thus  regarded,  both  at  law  and  in  equity:  Id.;   Vaaon  v. 
Ball,  56  Ga.  268;  McHugh  v.  Smiley,  17  Neb.  620;  Mack  v.  Weixlar,  39  Cal. 
247;  Berlack  v.  Ilalle,  22  Fla.  236;  Brinhman  v.  Jones,  44  Wis.  510;  HubbeU 
V.  Mouhton,  53  N.  Y.  225;  13  Am.   Rep.  519.     But  at  common  law  a  mort- 
gage of  real  estate  is  regarded  as  a  conveyance  in  fee.     It  is  defined  to  be  an 
estate  upon  condition,  defeasible  by  the  performance  of  the  condition  accord- 
ing to  its  legal  effect:  Erskine  v.  Tovmaend,  2  Mass.  495;  and  see  Mitchell  v. 
Bumham,  44  Me.  299;   Wing  v.  Coop«-,  37  Vt.  179;  OOaon  v.  MaHin,  38  Ark. 
212;  and  in  the  earlier  period  of  the  common  law,  if  the  coudition  was  not 
strictly  performed,  the  estate  in  the  mortgagee,  at  first  conditional,  became 
absolute,  and  the  mortgagor  was  without  remedy.     The  estate  or  interest, 
though  defeasible  at  its  inception,  became  unconditional  on  a  failure  of  the 
mortgagor  to  pay  the  money  secured,  or  fulfill  the  condition  at  the  ^time  ap- 
pointed for  the  performance:  Brohst  v.  Brock,  10  Wall.  529;  Parsons  v.  Welles, 
17  Ma^s.  421;  Lansing  v.  Ooelet,  9  Cow.  401;  Ilagar  v.  Brainerd,  44  Vt.  294. 
To  remedy  this  hardship,  the  court  of  chancery  was  induced  to  interfere  and 
grant  relief  upon  the  payment  of  the  mortgage  debt,  with  interest,  within  a 
reasonable  time.     And  this  right,  called  the  "equity  of  redemption,"  is  now 
a  necessary  incident  to  every  mortgage:  See  Johnston  v.  Gray,  16  Serg.  &  R. 
361;  16  Am.  Dec.  577;  Quartermans  v.  Kennedy,  20  Ark.  644;   Wilmerding  v, 
MitcJtell,  42  N.  J.  L.  476;  Chapin  v.  WriglU,  41  N.  J.  Eq.  438,  445;  Parson* 
V.  Welles,  17   Mass.  421;  King  v.  Warrington,  2  N.  Mex.  318;  Hemphill  v. 
Boss,  66  N.  C.  477.     A  mortgage  at  common  law  is,  however,  as  between  tho 
parties  or  their  privies,  a  transfer  of  the  legal  title,  leaving  in  the  mortgagor 
only  a  right  to  redeem:  Marks  v.  Robinson,  82  Ala.  69,  77.     The  legal  estate 
passes  to  the  mortgagee,  subject  to  be  defeated  by  performance  of  the  condi< 
tions  of  the  mortgage,  and  the  right  of  possession  follows  the  legal  title,  un- 
less controlled  by  stipulations  in  the  deed,  or  the  apparent  intention  of  tho 
parties:  Terry  v.  RoseU,  32  Ark.  478;  WhiUington  v.  Flint,  43  Id.  504;  51  Am. 
Rep.  572;    Tornner  v.  Randolpli,  60  Ala.  356;  Harper  v.  Ely,  70  111.  581; 
Stewart  v.  Barron,  7  Bush,  368;  SumwaU  v.  Tucker,  34  Md.  89;  Hobart  v. 
Sanborn,  13  N.  H.  226;  Tr^  v.  Marcy,  39  Id.  439;  Tryon  v.  Munson,  77  Pa. 
Si.  250;   Vance  v.  Johnson,  10  Humph.  214;  Carpenter  v.  Carpenter,  6  R.  I. 
642;  Jones  v.  Smith,  79  Me.  446.     The  title  of  tho  mortgagee  will  dominate 
that  of  the  mortgagor  in  any  contest  l^etween  them  or  their  privies  in  estate: 
Marks  v.  Robinson,  82  Ala.  69.    And  in  Illinois,  as  in  England,  the  mortgagee 
of  lands  ia  held  in  law  to  be  the  owner  of  the  fee,  having  the  jus  in  re  as 
well  as  ad  rem,  and  entitled  to  all  the  rights  and  remedies  which  the  law 
gives  such  owner:  Carroll  v.  Balance,  26  IlL  17;  79  Am.  Dec.  354;  Oldham  v. 
Pfleger,  84  111.  102;  FinUm  v.  Clark,  118  Id.  32. 

Nevertheless,  it  is  said  that  a  mortgagee  is  not,  in  a  general  sense,  the 
owner  of  the  mortgaged  estate.  Before  foreclosure,  his  interest  is  not,  in 
fact,  real  estate,  but  he  is  entitled  to  have  it  treated  as  such  so  far  as  it  may 
be  necessary  to  enable  him  to  prevent  waste,  and  to  keep  the  laud  from 
being  in  any  way  diminished  in  value.  He  is  to  be  regarded  as  having  the 
legal  estate  for  the  purpose  of  all  lawful  protection  of  his  interests,  but  for 
•II  other  purposes  the  mortgage  is,  in  general,  held  to  be  a  mere  security: 
SHUaon  V.  Daniels,  11  N.  H.  274;  Smith  v.  Momv,  11  Id.  55;  Fletcher  v.  Cham- 
berlin,  61  Id.  438,  478;  and  see  Steel  v.  Steel,  4  Allen,  417;  Hapgood  v.  Blood, 
11  Gray,  400;  Norcross  v.  Norcross,  105  Mass.  265;  Shields  v.  Lozear,  34 
N.  J.  L.  496;  13  Am.  Rep.  519;   Woodside  v.  Adams,  40  N.  J.  L.  417;  Allen 
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V.  Everly,  24  Ohio  St.  97.  Aa  to  the  rest  of  the  world,  except  the  mortgagee 
and  those  claiming  under  him,  the  entire  estate  is  in  the  mortgagor  or  owner 
of  the  equity  of  redemption:  WUldna  v.  French,  20  Me.  Ill;  Buck  v.  Payne, 
62  Miss.  271;  Rands  v.  Kendall,  15  Ohio,  671;  Fai-rmoorth  v.  Boston,  126 
Mass.  3.  Before  the  extinguishment  of  the  mortgage  lien,  the  mortgagor  in 
possession,  whether  befa  e  or  after  forfeiture,  is  the  general  owner  of  the 
freehold,  having  the  legal  title;  while  the  mortgagee  and  those  claiming  in 
his  right,  whe'her  the  title  be  abstractly  good  or  not,  have,  as  agsiinst  the 
mortgagor  and  all  claiming  in  his  right,  all  the  attributes  of  a  legal  title 
necessary  to  recover  and  hold  the  property  mortgaged:  Marks  v.  Rohinson, 
82  Ala.  69,  78.  So  long  as  the  mortgagee  permits  the  mortgagor  to  remain 
in  possession  of  the  mortgaged  estate,  he  is  regarded  as  owner  so  far  only  as 
may  be  necessary  for  the  protection  of  his  security.  He  may  employ  any 
remedies  appropriate  for  that  purpose,  and  may  at  any  time  enter  and  take 
possession  under  his  mortgage,  but,  until  he  chooses  to  take  possession,  the 
mortgage  gives  him  no  right  to  do  any  act  whereby  the  mortgagor  may  be 
disturbed  in  his  enjoyment  of  the  estate,  or  its  value  and  earnings  may  be 
diminished:  Oreat  Falh  Co.  v.  Worster,  15  N.  H.  412;  Vaugh  v.  Wetlierell, 
116  Mass.  138;  Morse  v.  WhUcher,  Sup.  Ct.  N.  H.,  1888;  see  also  Orr  v. 
Iladley,  36  N.  H.  579;  Hu(jlm  v.  Edwards,  9  Wheat.  489;  Whiting  v.  New 
Haven,  45  Conn.  303;  Kimball  v.  LewisUm  Steam  Mill  Co.,  55  Me.  499;  Stain 
V.  Raglund,  75  N.  C.  12;  Oreer  v.  Turner,  36  Ark.  17;  Anderson  v.  Strauss, 
98  111.  485.  The  mortgagor  and  his  assigns  hold  the  mortgaged  realty  in 
privity  with  the  mortgagee,  and  in  subordination  to  his  rights:  Doyle  v.  Mel- 
fen,  15  R.  I.  523;  Wldtlington  v.  Flint,  43  Ark.  504;  51  Am.  Rep.  572;  Jordan 
V.  Sayre,  Sup.  Ct.  Fla.,  1888. 

As  to  all  rights  and  privileges,  both  civil  and  political,  of  which  the  own« 
ership  of  a  freehold  is  one  of  the  conditions,  the  mortgagor  is  the  freeholder 
of  the  mortgaged  premises,  and  may  maintain  a  real  action  to  recover  pos- 
session as  against  all  persons  except  the  mortgagee,  and  those  claiming 
under  him:  Bird  v.  Decker,  64  Me.  550;  White  v.  Rittenmyer,  30  Iowa,  268; 
Runyan  v.  Mersereau,  11  Johns.  534;  6  Am.  Dec.  393;  Hall  v.  Lance,  25  111. 
277;  and  it  is  no  defense  to  such  action  that  the  legal  title  is  in  the  mort- 
gagee, and  the  law  day  of  the  mortgage  has  arrived:  Id.;  Allen  v.  Kellam, 
09  Ala.  442;  Hardwick  v.  Jones,  65  Mo.  64,  60;  Savage  v.  Dooley,  28  Conn. 
411;  Dotonv.  Russell,  17  Id.  146.  But  according  to  the  prevailing  doctrine, 
neither  a  mortgagor  nor  his  assignee  of  the  equity  of  redemption  can  main- 
tain a  real  action  against  the  mortgagee  or  his  assignee:  Johnmn  v.  Elliott,  26 
N.  H.  67;  Welht  v.  Rice,  34  Ark.  346;  Cmtwr  v.  Whitniwe,  52  Me.  185;  Doe 
V.  Tunnell,  1  Houst.  320;  Brobst  v.  Brock,  10  Wall.  529;  Moulttm  v.  LeiglUon, 
Cir.  Ct  Minn.,  1887;  Johnson  v.  Sandhoff,  30  Minn.  201;  Beach  v.  Cooke,  28 
N.  Y.  508;  Hubbell  v.  Moulson,  53  Id.  225;  13  Am.  Rep.  619.  His  remedy 
to  recover  possession  of  the  mortgagee  after  the  mortgage  debt  has  been 
paid  id  in  equity  by  a  bill  to  redeem:  Cfiapin  v.  Wright,  41  N.  J.  Eq.  438, 
445;  Roujell  v.  Jewett,  69  Me.  293;  Woods  v.  Woods,  66  Id.  206;  Doe  v.  Tun- 
nell, 1  Houst.  320;  Fasten  v.  Miller,  60  Wis.  494.  This  right  to  redeem  is  a 
pure  equity,  cognizable  alone  by  courts  of  equity,  and  a  mortgagor  can  assert 
it  in  no  other  forum:  See  Chopin  v.  Wright,  41  N.  J.  Eq.  445;  Henry  v.  Davis, 
7  Johas.  Ch.  40;  LinneU  v.  Lyford,  72  Me.  280.  Moreover,  in  the  absence 
of  an  express  statute  cbangmg  the  rule,  the  right  to  redeem  is  barred  after 
twenty  years'  uninterrupted  possession  of  the  mortgaged  premises  by  the 
mortgagee  under  his  mortgage,  without  any  acknowledgment  by  him  in  the 
mean  while  that  his  term  is  as  mortgagee:  Cfiapin  v.  Wright,  41  N.  J.  Kq. 
AM.  8T.  RKP.,  Vou  VIL— » 
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438;  Demanst  v.  Wynkoop,  3  Johns.  Ch.  129;  8  Am.  Dec.  467;  Locke  v.  Cald- 
wU,  91  HI.  417;  Crook  v.  Olenn,  30  Md.  55;  Johnson  v.  Mounaey,  L.  R.  11 
Ch.  Div.  284.  His  holding  is  adverse  to  the  mortgagor,  and  if  acquiesced  in 
for  the  period  of  limitations  for  actions  at  law,  it  bars  the  mortgagor  of  all 
relief,  legal  and  equitable  (Marks  v.  liobinaon,  82  Ala.  77),  unless  he  can 
bring  himself  within  some  one  of  the  disabilities  of  the  statute  of  limitations: 
Clark  V.  Potter,  32  Ohio  St.  49;  Ilall  v.  Denckla,  28  Ark.  506;  Snaoely  v. 
Pickle,  29  Gratt.  27;  Hanford  v.  Fitch,  41  Conn.  486;  Whalley  v.  Eldridge, 
24  Minn.  358;  Andmg  v.  Davis,  38  Miss.  574.  In  Pennsylvania,  however,  a 
mortgagor  may  bring  ejectment  against  a  mortgagee  in  possession,  and  the 
action  is  governed  by  the  same  equitable  principles  which  apply  in  the  case 
of  a  bill  in  equity  to  redeem:  WeUa  v.  Van  Dyke,  109  Pa.  St.  330.  And  un- 
der peculiar  provisions  of  statute  in  some  of  the  states,  a  mortgagor  may 
recover  the  possession  from  his  mortgagee  at  any  time  before  his  rights  have 
been  foreclosed:  Hump?irey  v.  Hurd,  29  Mich.  44;  and  see  Morrow  v.  Morgan^ 
48  Tex.  304;  Mills  v.  Ileaton,  52  Iowa,  215. 

Since,  at  common  law,  a  mortgagee  of  land  has  the  right  of  immediate 
possession  of  the  mortgaged  premises,  unless  it  is  otherwise  agreed  between 
him  and  the  mortgagor,  it  is  held  that  an  action  of  trespass  quare  clausum 
will  not  lie  in  favor  of  the  mortgagor  against  the  mortgagee  or  his  assignee 
for  entering  peaceably  upon  the  mortgaged  premises,  and  digging  up  and 
carrying  away  and  converting  to  his  own  use  portions  of  the  soil:  Furbuah  v. 
Ooodvoin,  29  N.  H.  321;  nor  for  removing  fixtures  belonging  to  the  real  es- 
tate: ChelUs  V.  Steams,  22  Id.  312;  and  see  Jones  v.  Smith,  79  Me.  446;  nor 
for  entering  and  harvesting  the  crops,  unless  the  mortgagor  is  occupying 
under  an  agreement  as  tenant  of  the  mortgagee:  Oilman  v.  Wills,  66  Id.  273. 
In  such  cases,  the  mortgagee's  right  of  entry  under  his  mortgage  is  a  justifi- 
cation of  the  charge  of  breaking  and  entering,  and  consequently  is  an  answer 
to  the  whole  action:  Chellis  v.  Steams,  22  N.  H.  312,  315.  But  for  injuries 
done  by  the  mortgagee  before  entry,  as  where  he  diverts  a  natural  stream  of 
water  from  the  mortgaged  premises,  or  causes  to  be  deposited  thereon  any 
substance  injurious  to  the  land  or  to  the  crops  growing  thereon,  the  mort- 
gage affords  no  protection  against  a  claim  for  damages,  and  he  is  liable  there- 
for in  an  action  by  the  mortgagor,  notwithstanding  the  mortgage:  Morse  v.  - 
Whitcher,  Sup.  Ct.  N.  H.,  1888;  and  see  Great  Falls  Co.  v.  Worster,  16  N.  H. 
445;    Vaugh  v.  Wetherell,  116  Mass.  138. 

A  mortgagor  in  receipt  of  the  rents  and  profits  has  a  sufficient  interest  to 
enable  him  to  maintain  an  action  for  an  injunction  to  restrain  an  injury  done 
to  the  mortgaged  property  without  joining  the  mortgagee:  Fairclough  t. 
Marshall,  L.  R.  4  Ex.  37;  31  Eng.  B.  337. 
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Master  and  Skbvant  —  Liability  of  Master  for  SERVAirr'a  Negli* 
OENCE.  —  In  Action  to  Recover  for  Injuries  Sustained  by  Plain- 
tiff from  an  explosion  of  powder  and  dynamite,  accidentally  caused  by 
sparks  thrown  from  his  anvil  while  working  in  his  blacksmith-shop, 
where  the  explosives  had  been  stored,  against  his  objection,  by  the  de- 
fendant's foreman,  to  preserve  them  from  the  rain,  the  charges  of  the 
court,  that  if  the  act  of  the  foreman  in  placing  the  explosives  in  the 
shop  was  so  done  with  the  bonajide  purpose  of  preserving  them,  and  in 
that  way  furthering  the  interest  of  his  employer,  then  the  latter  would 
be  liable,  but  otherwise  if  it  was  done  by  the  foreman  for  a  purpose  of 
his  own,  fairly  and  correctly  state  the  law. 

Id.  —  In  Such  Case,  Question  whether  Plaintiff  was  Guilty  of  con- 
tributory negligence  in  failing  to  ascertain  if  the  explosives  had  been 
removed,  before  going  into  the  shop  to  work  with  fire  on  the  day  of  the 
accident,  was  properly  submitted  to  the  jury. 

Action  for  damages  for  personal  injuries  brought  by  Armstead 
Hubbard  against  the  Birmingham  Water-Works  Company. 
The  material  facts  appear  in  the  opinion.  The  court  charged 
the  jury  as  follows,  at  the  plaintifif's  request:  1.  "If  Bennefield 
was  in  the  employment  of  the  defendant,  and  was  by  it  in- 
trusted with  the  use  and  care  of  the  powder  and  dynamite,  in 
determining  whether  his  act  in  placing  and  leaving  the  pow- 
der in  the  shop  was  within  the  scope  of  his  employment,  tho 
jury  will  consider  whether  it  was  done  with  the  bona  fide  pur- 
pose of  preserving  the  powder,  and  in  that  way  furthering  the 
interest  of  the  defendant;  and  if  the  jury  so  find,  then  the  act 
of  Bennefield  in  placing  the  powder  and  dynamite  in  the  shop 
was  within  the  scope  of  his  employment,  and  was  the  act  of 
the  defendant,"  2.  "  That  if  said  Bennefield  placed  the  pow- 
der in  the  shop  for  a  purpose  of  his  own,  then  that  would  bo 
an  individual  act,  and  the  jury  should  find  that  he  was  not 
acting  within  the  scope  of  his  employment."  3.  "  That  con- 
tributory negligence,  in  order  to  avail  the  defendant,  must  not 
only  be  a  want  of  ordinary  care  on  the  part  of  the  plaintiff", 
but  there  must  further  be  a  proximate  connection  between  this 
want  of  ordinary  care  and  the  injury."  To  these  several 
charges  the  defendant  excepted,  and  also  to  the  refusal  of  tho 
following  charge:  4.  "If  the  jury  find  from  the  evidence  that 
the  plaintiff  knew  the  powder  and  dynamite  were  in  the  shop, 
and  told  Bennefield  to  take  it  away,  then,  as  an  ordinarily 
prudent  man,  it  was  his  duty  himself  to  make  inquiry  and 
ascertain  if  the  powder  and  dynamite  had  been  removed, 
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before  going  into  the  shop  to  work  with  fire."    The  defendant 
assigned  error. 

Ward  and  Head,  for  the  appellant. 
/.  M.  McMaster,  contra. 

SoMERViLLE,  J.  The  plaintiff  was  seriously  injured  by  th& 
accidental  explosion  of  a  quantity  of  powder  dynamite  and 
powder  cartridges  which  had  been  stored  without  permission 
in  a  blacksmith-shop,  where  the  plaintiff  was  accustomed  to 
work  for  the  owner  of  the  shop,  one  Haynes.  The  explosive 
material  had  been  placed  there  the  day  previous,  for  preserva- 
tion from  damage  by  rain,  by  the  act  of  one  Bennefield,  who 
was  employed  by  the  defendant  company  as  foreman  or  su- 
perintendent of  a  number  of  men  who  were  engaged  in  the 
company's  service  to  blast  stone  from  a  neighboring  quarry. 
The  plaintiff  had  expostulated  with  Bennefield  about  the  mat- 
ter, and  he  had  promised  to  remove  the  powder  before  the 
commencement  of  work  in  the  shop  that  day.  The  explosion 
occurred  through  sparks  of  fire  thrown  by  scintillation  from 
the  anvil  during  the  progress  of  work  in  the  shop. 

It  is  contended  in  behalf  of  the  defendant  corporation, 
against  which  verdict  and  judgment  for  the  sum  of  five  hun- 
dred dollars  were  rendered  in  the  court  below,  that  the  act  of 
Bennefield  in  storing  the  powder  in  the  shop,  without  first  ob- 
taining the  owner's  consent,  was  not  within  the  scope  of  hia 
employment,  and  for  this  reason  the  defendant  would  not  b© 
responsible  for  any  injury  or  damage  resulting  from  it.  The 
evidence  shows  that  there  was  no  express  authority  for  doing 
the  act,  and  no  recovery  was  claimed  on  this  ground.  Nor  is 
there  any  fact  tending  to  show  ratification  on  the  part  of  any 
superior  officer  of  the  company. 

The  question  then  resolves  itself  into  the  inquiry,  whether 
the  act  of  Bennefield,  which  produced  the  injury,  incidentally 
grew  out  of  any  authority  conferred  by  the  defendant  as  mas- 
ter, on  Bennefield  as  servant.  Can  the  act  be  fairly  and  rea- 
sonably implied  as  one  authorized  to  be  done  by  the  servant 
in  the  master's  absence,  and  in  the  given  emergency,  in  fur- 
therance of  the  master's  business?  Was  it,  in  other  words, 
impliedly  authorized  as  fairly  within  the  scope  of  the  servant's 
employment,  as  the  trusted  custodian  of  the  property,  with 
the  duty  imposed  on  him  to  use  all  proper  and  reasonable 
means  for  its  safe  preservation? 
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The  master  may  often  be  held  liable  for  the  abuse  of  the 
authority  conferred  on  a  servant  or  employee,  and  this  lia- 
bility sometimes  extends  to  trespasses  purposely  committed. 
In  such  cases,  especially  where  the  implication  of  authority 
is  doubtful,  the  inquiry  may  well  be,  whether  the  servant  was, 
on  the  one  hand,  acting  either  maliciously  or  in  his  own  indi- 
vidual interest,  or  on  the  other  hand,  bona  fide,  in  preserva- 
tion or  furtherance  of  the  master's  interests.  This  test  was 
adopted  in  Cosgrove  v.  Ogden,  49  N.  Y.  255,  10  Am.  Rep.  361, 
which  involved  an  injury  resulting  from  a  trespass  incidentally 
committed  by  an  agent  in  the  prosecution  of  the  business  of 
the  principal, — a  subject  on  which  the  law  has  undergone  some 
modification  in  comparatively  recent  years.  The  doctrine  of 
that  case,  in  our  judgment,  is  both  just  and  sound,  and  is  sus- 
tained by  authority:  Wood  on  Master  and  Servant,  2(1  ed., 
eec.  284,  pp.  234-236;  sec.  300,  p.  567;  Cooley  on  Torts,  535- 
538. 

The  charges  of  the  court  on  this  phase  of  the  case  fairly 
fitated  the  law,  and  were  not  liable  to  any  criticism. 

The  court  properly  submitted  the  question  of  the  plaintifi'^s 
alleged  contributory  negligence  to  the  jury.  The  evidence 
tends  to  show  that  Bennefield  had  promised  the  plaintiff  to 
remove  the  explosive  combustibles  from  the  shop  before  the 
time  of  needing  the  premises  for  work;  and  we  cannot  say,  in 
view  of  this  fact,  that  the  conduct  of  the  plaintitf,  in  failing 
to  ascertain  whether  the  promise  had  been  complied  with,  be- 
fore proceeding  to  use  the  smith  forge  on  the  day  of  the  acci- 
dent, was  per  se  negligence:  Eureka  Co.  v.  Bass,  81  Ala.  200; 
60  Am.  Rep.  152;  City  Council  of  Montgomery  v.  Wright,  72 
Ala.  411;  47  Am.  Rep.  422;  Louisville  etc.  R.  R.  Co.  v.  Alleny 
78  Ala.  494. 

There  is,  in  our  opinion,  no  error  in  the  record,  and  the 
judgment  is  affirmed.  

Whether  Particular  Act  op  Servant  was  or  was  not  Done  in 
Line  op  his  Duty:  See  St.  Louia  etc.  R'y  Co.  v.  IJendricks,  48  Ark.  177;  3 
Am.  St.  Rep.  220,  and  note  223;  Fick  v.  Railroad  Co.,  68  Wis.  459;  60  Adu 
Hep.  878,  and  note  880-884. 

Whether  Servant  Did  Tortious  Act  with  View  to  his  Master's 
Service,  or  to  serve  a  purpose  of  his  own,  is  a  question  of  fact  for  the  jury: 
Huasey  v.  Railroad  Co.,  98  N.  0.  34;  2  Am.  St.  Rep.  312;  Redding  v.  Railroad 
<Jo.,  3  S.  C.  1;  16  Am.  Rep.  681. 

Test  of  Master's  Responsibility  for  Act  of  his  Servant:  Cosgrove 
▼.  Ogden.  49  N.  Y.  255;  10  Am.  Rep.  361;  King  v.  Railroad  Co.,  66  N.  Y. 
181;  23  Am.  Rep.  37. 
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Cannon  v.  Lindsey. 
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Pabtakbship.  —  Omb  Member  of  Partnership,  whether  then  ExiariNa 
OB  Dissolved,  cannot  Appropriate  the  firm  assets  by  transferring 
them  in  satisfaction  of  his  individual  debt  without  the  authority  or  con- 
sent of  his  copartners.  Such  transaction  is  a  fraud  on  the  latter,  and 
does  not  divest  the  title  of  the  partnership  in  favor  of  the  separate  cred- 
itor, whether  he  knew  it  to  be  partnership  property  or  not. 

SsT-OFF. — In  Action  on  Partnership  Demand,  whether  Brought  i» 
Name  of  Partnership  or  their  assignee,  the  defendant  cannot  set  off 
against  the  partnership  demand  an  individual  debt  due  him  from  one  of 
the  partners. 

Maker  of  Promissory  Note  Who  Signs  It  without  Reading,  or 
having  It  Bead  to  him,  no  fraud,  deceit,  or  misrepresentation  being 
practiced  by  which  he  was  induced  to  do  so,  cannot  defeat  an  action  oa 
it  by  an  assignee,  under  the  plea  of  non  est  /actum,  because  he  did  not 
know  it  was  made  payable  to  a  partnership  and  not  to  an  individual 
partner  with  whom  he  was  dealing,  and  against  whom  he  claimed  » 
aet-ofif. 

Pleading  and  Practice.  —  Duplicitt  or  Redundancy  is  not  ground  of  de- 
murrer, except  in  the  case  of  dilatory  pleas. 

Evidence.  —  General  Objection  to  Evidence,  some  parts  of  which  ar» 
competent,  may  be  overruled  entirely. 

Action  by  Isaac  Cannon  against  Levi  Lindsey,  founded  oa 
the  latter's  promissory  note,  payable  to  the  order  of  Moses 
Walters  &  Co.,  by  whom  it  was  assigned  to  the  plaintifiF,  Can- 
non. The  defendant  filed  a  special  plea,  verified  by  aflidavit, 
alleging  "  that  he  did  not  execute  the  note  sued  on  in  this 
action  as  a  note  due  to  Moses  Walters  &  Co."  To  this  plea 
the  plaintiff  demurred,  on  the  grounds:  1.  "  Said  plea  is 
double,  since  it  undertakes  to  deny  the  execution  of  the  not© 
sued  on,  as  a  plea  of  non  est  factum,  and  at  the  same  time  ad- 
mits its  execution,  and  attempts  to  set  up  a  defense  thereto  by 
way  of  set-ofi"."  2.  "  Because  it  shows  on  its  face  that  said 
note  was  executed  to  Moses  Walters  &  Co.,  and  undertakes  to 
set  off  a  debt  due  to  defendant  from  Moses  Walters  individu- 
ally, a  member  of  said  partnership."  The  court  overruled  this 
demurrer,  and  issue  was  joined  on  the  pleas  of  the  general 
issue,  set-ofi^,  payment,  etc.  On  the  trial,  the  note  was  intro- 
duced in  evidence,  and  the  defendant  testified  in  his  own  be- 
half, in  substance,  that  at  the  time  he  executed  the  note  there^ 
were  unsettled  accounts  between  him  and  Moses  Walters,  and 
that  the  note  was  given  on  the  purchase  of  a  horse  from  said 
Walters;  that  he  signed  the  note  without  reading  it,  and  gav» 
it  to  Walters  to  be  held  by  him  until  they  could  have  a  settle- 
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ment  of  their  accounts;  that  no  money  was  to  be  paid  on  the 
note,  as  Walters  was  owing  him  about  its  amount;  that  he 
knew  no  one  but  Walters  in  the  transaction,  and  did  not  pur- 
chase the  horse  as  the  property  of  Moses  Walters  &  Co.  The 
testimony  of  one  Smith,  a  witness  for  the  defendant,  was  sub- 
stantially the  same  as  that  of  the  defendant  himself.  The 
plaintiff  objected  to  the  entire  testimony  both  of  the  defendant 
and  the  witness  Smith,  and  reserved  exceptions  to  the  over- 
ruling of  his  objections.  In  rebuttal,  the  plaintiflF  read  in 
evidence  the  deposition  of  Moses  Walters,  who  denied  therein 
all  the  material  matters  testified  to  by  the  defendant.  On  re- 
quest of  the  defendant,  the  court  charged  the  jury  as  follows: 
"  If  the  jury  believe  from  the  evidence  that  the  note  sued  on 
was  given  for  a  horse  sold  by  Moses  Walters  to  Lindsey,  and 
that  it  was  understood  between  the  parties  at  the  time  that 
the  said  sale  and  purchase  was  made  to  satisfy  an  indebted- 
ness from  said  Walters  to  Lindsey,  and  that  no  money  was  to 
be  paid,  but  the  note  was  to  await  a  settlement  between  them, 
and  should  believe  that  Walters  was  indebted  to  Lindsey,  at 
the  time  the  trade  was  made,  to  an  amount  greater  than  the 
note,  and  that  the  firm  of  Moses  Walters  &  Co.  had  then  been 
dissolved,  then  the  jury  must  find  for  the  defendant."  The 
plaintiflF  excepted  to  this  charge,  and  assigned  error. 

McGuire  and  Collier,  for  the  appellant. 

SoMERViLLE,  J.  1.  One  member  of  a  partnership,  whether 
existing  or  dissolved,  cannot  appropriate  the  assets  of  the 
firm  by  transferring  them  in  satisfaction  of  his  individual 
debt  due  to  such  transferee  without  the  authority  or  consent 
of  the  other  members  of  the  firm.  Such  transaction  is  con- 
sidered a  fraud  on  the  other  partners,  and  the  title  to  the 
joint  fund  or  property  is  not  divested  in  favor  of  the  separate 
creditor,  whether  he  knew  it  to  be  partnership  property  or  not. 
"In  short,"  as  said  by  Judge  Story  in  a  leading  case  on  this 
subject,  "  his  right  depends,  not  upon  his  knowledge  that  it 
was  partnership  property,  but  upon  the  fact  whether  the  other 
partners  had  assented  to  such  disposition  of  it  or  not":  Rogers 
v.  Batchelor,  12  Pet.  221;  Parsons  on  Partnership,  2d  ed.,  *113, 
note,  *430;  Halstead  v.  Shepard,  23  Ala.  558,  572;  Pierce  v. 
Pass  &  Co.,  1  Port.  232;  Burwell  v.  Springfield,  15  Ala.  273; 
Nail  V.  Mclntyre,  31  Id.  532;  Dob  v.  Halsey,  16  Johns.  34;  8 
Am.  Dec.  293;  Gram  v.  Cadwell,  5  Cow.  489;  Evernghim  v. 


40  Cannon  v.  Lindset.  [Alabama, 

Ensworth,  7  Wend.  326;  Fancher  Brothers  v.  Bibb  Furnace  Co., 
80  Ala.  481. 

The  case  of  White  v.  Tolea,  7  Ala.  569,  which  seems  opposed 
to  this  view,  is  possibly  distinguishable  from  this  case  on  the 
ground  that  the  personal  services  of  a  partnership,  not  its 
assets,  were  involved  in  the  transaction,  the  defendant  stipu- 
lating in  advance  that  certain  work  was  to  be  done  by  one  of 
the  plaintiffs,  and  paid  for  by  his  boarding  with  defendant. 
If  not  thus  distinguishable,  the  decision  is  opposed  to  many 
other  decisions  of  this  court,  and  is  wrong  in  principle. 

2.  Closely  analogous  to  the  foregoing  principle  is  the  rule 
that  where  suit  is  brought  on  a  partnership  demand,  whether 
in  the  name  of  the  partnership  or  their  assignee,  the  defend- 
ant cannot  set  off  against  the  partnership  demand  an  individ- 
ual debt  due  to  him  from  one  of  the  partners.  There  is  not 
only  a  want  of  mutuality  between  the  two  demands,  but  the 
effect  of  allowing  such  a  set-off  would  be  an  indirect  appro- 
priation of  partnership  assets  to  the  payment  of  the  private 
debt  of  one  of  the  individual  partners:  Watts  v.  Sayre,  76  Ala. 
397;  Clark  v.  Taylor,  68  Id.  453;  Evans  v.  Sims,  37  Id.  710; 
Ross  V.  Pearson,  21  Id.  473. 

If  the  horse  sold  by  Walters  to  the  defendant  was  the  prop- 
erty of  the  partnership  of  Moses  Walters  &  Co.,  Walters 
would  have  no  right  to  make  any  arrangement  with  defend- 
ant by  which  the  property  could  be  appropriated,  either  by 
Bet-off  or  payment,  in  satisfaction  of  his  private  debt  to  the 
defendant.  The  charge  given  by  the  court  at  the  request  of 
the  defendant  excluded  this  phase  of  the  case  from  the  con- 
sideration of  the  jury,  and  was  on  this  ground  erroneous. 

3.  If  the  defendant  signed  the  note  in  question,  without 
any  fraud,  deceit,  or  misrepresentation  being  practiced  on 
him  by  which  he  was  induced  to  do  so,  it  would  be  no  de- 
fense to  this  suit  that  he  neglected  to  read  the  instrument,  or 
have  it  read  to  him:  Burroughs  v.  Pacific  Guano  Co.,  81  Ala. 
255}  Goetter  v.  Pickett,  61  Id.  387;  Pacific  Guano  Co.  v.  Anglin, 
82  Id.  492;  Dawson  v.  Burrus,  73  Id.  111.  If,  therefore,  the 
horse  sold  to  the  defendant  belonged  to  the  partnership  of 
Moses  Walters  &  Co.,  and  the  note  given  for  the  horse  was 
made  payable  to  the  partnership,  and  was  assigned  by  the 
payees  to  the  plaintiff  in  satisfaction  of  a  claim  held  by  him 
on  said  partnership,  it  would  avail  the  defendant  nothing 
that  he  neglected  to  observe  the  fact  that  the  note  was  so  pay- 
able.    He  could  neither  defeat  the  action  on  the  r/'<f^  of  turn 
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est  factum,  in  the  form  in  which  it  appears  in  the  record,  nor 
prevent  a  recovery  by  a  set-oflF  of  any  demand  held  by  him 
against  Moses  Walters  individually. 

4.  This  plea  of  non  est  factum,  however,  not  being  a  dilatory 
plea,  was  not  demurrable  for  duplicity;  for,  under  our  system 
of  pleading,  redundancy,  whether  of  good  or  bad  matter,  does 
Dot  vitiate,  except  in  the  case  of  dilatory  pleas:  Lewis  v.  Lee 
County,  66  Ala.  480;  Houston  v.  Hilton,  67  Id.  374.  The 
court  did  not  err  in  overruling  this  ground  of  demurrer.  And 
whatever  may  be  the  imperfections  of  the  plea,  none  of  the 
objections  urged  by  the  demurrer  were  well  taken. 

5.  There  was  much  in  the  testimony  of  both  the  defendant, 
Lindsey,  and  the  witness  Smith  which  could  have  been  ex- 
cluded, had  objection  been  taken  to  such  illegal  parts  alone. 
But  some  parts  of  each  were  competent.  The  objections  be- 
ing taken  to  the  entire  testimony  of  each,  including  the  legal 
as  well  as  the  illegal  parts,  without  any  attempt  to  separate 
the  one  from  the  other  by  specification,  were  properly  over- 
ruled. 

For  the  error  of  giving  the  charge  requested  by  the  defend- 
ant, the  judgment  is  reversed,  and  the  cause  remanded. 

One  Paktneb  has  AuTHORrrY  to  dispose  of  the  partnership  property  and 
effects  for  any  and  all  purposes  within  the  scope  and  object  of  the  partner- 
«hip,  and  in  the  course  of  its  trade  and  business:  Wnght  v.  Boynton,  37  N.  H. 
9;  72  Am.  Dec.  319,  and  note  323.  But  one  partner  cannot,  without  the 
consent,  express  or  implied,  of  his  copartners,  apply  a  claim  of  the  firm  to 
the  payment  of  his  individual  debt,  even  to  retain  the  debtor's  custom  for 
the  firm:  Cotzhausenv.  Judd,  43  Wis.  213;  28  Am.  Rep.  539;  and  see  Thoma* 
V.  Stetson,  62  Iowa,  537;  49  Am.  Rep.  148;  Crosswell  v.  Lehman,  54  Ala.  363; 
25  Am.  Rep.  684;  compare  Hapgood  v.  CornvxU,  48  111.  64;  95  Am.  Dec.  516; 
Schmidlapp  v.  Currie,  55  Miss.  597;  30  Am.  Rep.  530;  Locke  v.  Lewis,  124 
Mass.  1;  26  Am.  Rep.  631.  And  one  partner,  dealing  in  the  name  of  the 
firm,  cannot  deprive  another  member  of  the  firm  of  his  interest  in  the  part- 
nership  assets  by  representations  to  others  with  whom  he  deals  that  such 
person  is  not  a  member  of  the  firm,  where  the  latter  neither  authorizes  nor 
knows  of  such  statements:  Rushy.  T/uympson,  112  Ind.  158. 

Where  a  firm  composed  of  three  persons  brings  action  to  recover  a  debt 
due  to  the  firm  as  so  constituted,  the  defendant  cannot  set  ofiT  a  debt  due 
from  two  of  the  partners  to  him  against  their  proportion  of  the  debt  sued 
for:  Rruhv.  Thompson,  112  Ind.  158. 
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GLtus.  —  TiTLK  TO  Pebsomal  Property  may  Pass  to  Vendee  without  fix- 
ing  an  absolute  price,  if  the  circumstances  attending  the  transaction 
satisfactorily  show  such  to  be  the  clear  intention  of  the  contracting 
parties. 

Sale.  —  Title  at  Once  Passes  oh  Sale  aks  Delivery  of  Horse  to 
Bitter  for  a  reasonable  price  to  be  afterwards  agreed  on,  and  the  fact 
that  the  parties  cannot  agree  afterwards  on  a  reasonable  price  makes  no 
difference. 

Judgment,  Form  of. — In  DETiNtiE  or  Corresponding  Statutory  AonoN 
for  the  recovery  of  personal  property  in  specie,  the  judgment  should  be 
' '  for  the  property  sued  for,  or  its  alternate  value,  with  damages  for  ita 
detention  to  the  time  of  trial ":  Alabama  Code  of  1886,  sec.  2719. 

Action  of  detinue  by  JoTin  F.  Lewis  against  A.  M.  Greene, 
for  the  recovery  of  a  horse,  with  damages  for  its  detention. 
Issue  was  joined  on  the  plea  of  not  guilty,  and  the  trial  re- 
sulted in  a  verdict  for  the  plaintiff,  the  jury  assessing  tho 
value  of  the  horse  at  seventy-five  dollars,  and  damages  for  de- 
tention at  fifty  dollars.  The  judgment  set  out  this  verdict, 
omitting,  however,  all  mention  of  alternate  value.  The  evi- 
dence tended  to  show  that  the  defendant  acquired  possession 
of  the  pony  in  the  spring  of  1882,  under  a  loan  from  the  plain- 
tiff for  the  rest  of  the  year,  and  under  a  contract  of  purchase, 
but  no  price  was  agreed  upon.  The  defendant's  testimony 
tended  to  show  that  in  the  fall  of  1882,  while  the  pony  was  in 
his  possession,  the  plaintiff  offered  to  sell  her  to  him  at  a  rea- 
sonable price,  and  allow  twenty-five  dollars  for  breaking  her, 
and  the  defendant  agreed  to  take  her  on  these  terms;  that  the 
pony  was  left  in  his  possession  until  the  early  part  of  1885, 
when  the  plaintiff  said  he  was  willing  to  take  sixty  dollars  for 
her,  to  which  proposal  the  defendant  agreed,  but  claimed  a 
set-off  of  a  small  amount  of  an  account  held  against  the  plain- 
tiff's wife;  that  the  plaintiff  would  not  consent  to  this,  but 
sent  word  the  next  day  that  he  would  allow  the  account  as  a 
set-off,  but  would  not  take  less  than  seventy-five  dollars  for  the 
pony.  The  defendant  excepted  to  the  refusal  of  the  court  to 
charge  as  follows:  "3.  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  sold  the  pony  to  the  defendant,  and  de- 
livered her  to  him  for  a  reasonable  price  to  be  afterwards 
agreed  on,  then  they  must  find  for  the  defendant;  and  the  fact 
that  they  could  not  afterwards  agree  on  a  reasonable  price 
makes  no  difference."     The  defendant  assigned  error. 
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William  J.  Sanford,  for  the  appellant. 
George  P.  Harrison,  contra. 

SoMERVii.LE,  J.  The  plaintiflF's  right  of  recovery  in  this 
case  depends  on  the  inquiry  as  to  whether  he  had  sold  the 
horse  in  controversy  to  the  defendant.  If  he  had,  he  thereby 
parted  with  his  title  to  the  property,  and  could  not  recover  in 
this  action;  otherwise  he  could.  There  is  a  phase  of  the  evi- 
dence which  not  only  tends  to  prove  a  sale,  but  tends  also  to 
prove  that  the  price  of  the  horse  was  left  open  for  future  ad- 
justment between  the  parties.  The  rule  is  settled  that  the 
title  to  personal  property  may  pass  to  a  vendee  without  fixing 
an  absolute  price,  if  the  circumstances  attending  the  transac- 
tion satisfactorily  show  such  to  be  the  clear  intention  of  the 
contracting  parties:  Shealy  v.  Edwards,  73  Ala.  175;  49  Am. 
Rep.  43;  75  Ala.  411;  Wilkinson  v.  Williamson,  76  Id.  163.  It 
is  sufficient  for  the  purposes  of  this  case  to  decide  that  the 
circuit  court  erred  in  refusing  to  give  the  third  charge  re- 
quested by  the  defendant. 

As  the  whole  case  turns  mainly  on  the  question  whether 
there  was  a  sale  of  the  horse  at  a  price  to  be  agreed  on  in  the 
future,  or  on  credit  and  for  a  quantum  valebat,  and  this  is 
rather  a  question  of  fact  than  of  law,  under  proper  instruc- 
tions from  the  court,  we  will  not  notice  the  other  charges. 

The  judgment,  being  in  detinue,  should  have  been  "  for  the 
property  sued  for,  or  its  alternate  value,  with  damages  for  its 
detention  to  the  time  of  trial":  Code  1886,  sec.  2719;  Wittick 
V.  Keiffer,  31  Ala.  199;  Auerhach  v.  Blackman,  57  Id.  616;  Rob- 
inson V.  Richards,  45  Id.  354;  1  Brickell's  Digest,  577,  sees.  99, 
107,  108;  3  Id.  308,  sees.  40  et  seq.  All  mention  of  alternate 
value  is  omitted  from  the  judgment,  although  specified  in  the 
verdict.  We  call  attention  to  this  error  that  it  may  not  be  re- 
peated on  another  trial. 

Reversed  and  remanded. 


Sale  of  Chattel,  when  Title  Passes:  Cleveland  v.  Williarm,  29  Tex. 
204;  94  Am.  Dec.  274;  Biwo  v.  Spear,  43  Mo.  496;  97  Am.  Dec.  412;  Shealy 
v.  Edwards,  73  Ala.  175;  49  Am.  Rep.  43. 

Dktimtb,  Form  of  Judoment:  RmnJbo  v.  Wyait,  32  Ala.  363;  70  Am. 
Dec.  544. 
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Smith  v,  Pearob. 
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AND  Wife  Jointly,  without  Assent  and  signature  of  the  wife  properly 
acknowledged  by  her  as  the  statute  requires,  is  a  mere  nullity;  and  a 
subsequent  acknowledgment  by  her,  correcting  imperfections  of  the  first, 
cannot  operate  retrospectively  to  take  away  intervening  rights  which 
vested  before  the  acknowledgment  was  perfected. 
Homestead. — Verbal  Agreement  bt  Hcsband  to  Sell  Homestead,  Re- 
ceiving Part  of  Purchase-monet,  and  allowing  the  vendee  entrance 
to  a  part  of  the  dwelling-house,  himself  and  family  continuing  to  occupy 
some  rooms  thereof,  under  an  agreement  to  pay  rent  for  them  to  the 
vendee,  does  not  constitute  an  abandonment  by  the  husband  of  his  right 
of  homestead  in  the  premises,  nor  enable  him  to  sell  and  convey  without 
the  voluntary  assent  and  signature  of  the  wife. 

Action  of  ejectment  by  John  T.  Pearce  against  A.  M.  Mor- 
gan and  others,  tenants  in  possession,  to  recover  a  certain 
house  and  lot.  John  F.  Smith  intervened  as  the  landlord  of 
said  tenants,  and  the  cause  was  tried  on  issue  joined  on  the 
plea  of  not  guilty.  On  the  trial,  the  cause  was  submitted 
upon  an  agreed  state  of  facts,  in  substance  as  follows:  Both 
parties,  plaintiff  and  defendants,  claimed  title  from  a  com- 
mon source, — William  M.  Taylor.  The  plaintiff  claimed  as 
purchaser  at  sheriff's  sale  under  execution  against  said  Tay- 
lor, issued  March  27,  1885,  on  a  judgment  recovered  against 
Taylor  on  February  2,  1882,  and  the  defendants  held  under 
a  conveyance  from  one  De  Arman,  who  bought  from  said 
Taylor.  Taylor  bought  from  one  Martin  in  1878,  and  con- 
tinued in  possession  of  the  premises  thenceforward,  occupying 
them  as  a  residence  for  himself  and  family  until  about  Christ- 
mas, 1880,  when  he  made  a  verbal  agreement  to  sell  and  con- 
vey to  De  Arman.  By  the  terms  of  this  agreement,  Taylor 
was  to  continue  to  live  on  part  of  the  lot,  and  to  occupy  the 
house  thereon  until  Christmas,  1880,  when  De  Arman  was  to 
get  possession,  and  be  allowed  to  enter  and  make  repairs. 
Accordingly,  De  Arman  and  his  family  moved  on  the  lot  De- 
■cember  25,  1880,  and  occupied  all  of  the  house,  except  three 
rooms,  and  he  took  charge  of  the  land;  but  Taylor  and  his 
family  continued  to  occupy  said  three  rooms,  and  did  not 
move  from  the  lot  until  about  February,  1881,  and  during 
that  time  he  paid  rent  to  De  Arman,  under  the  verbal  agree- 
ment made  between  them.  At  the  time  of  the  said  agreement, 
in  October  or  November,  1880,  De  Arman  paid  a  part  of  the 
purchase-money,  and  afterwards  paid  it  all.      In  January, 
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1881,  Taylor  and  his  wife  made  a  deed  to  De  Arman,  purport- 
ing to  convey  the  land,  but  the  signature  of  the  wife  was  not 
acknowledged  as  the  statute  requires.  In  July,  1885,  after 
the  commencement  of  this  suit,  another  certificate  of  acknowl- 
edgment by  Mrs.  Taylor,  pursuing  the  words  of  the  statute, 
was  added  to  the  deed.  In  November,  1881,  De  Arman  sold 
and  conveyed  the  property  to  said  John  F.  Smith,  and  Smith 
was  in  possession,  claiming  under  this  conveyance,  at  the 
time  of  the  levy  and  sale  under  execution,  at  which  the  plain- 
tiff became  the  purchaser.  The  jury  found  for  the  plaintiff, 
under  the  instructions  of  the  court,  and  the  defendants  as- 
signed error. 

Bishop  and  Hanna,  C.  C.  Whitson  and  Brothers^  and  Willett 
and  Willett,  for  the  appellant. 

Kelly  and  Smith,  contra. 

SoMEBVTLLB,  J.  The  present  case  must  turn  on  one  con- 
dition: Was  the  house  and  lot  in  controversy  the  homestead 
of  Taylor,  owned  and  occupied  by  him  as  such,  at  the  time  of 
the  attempted  coaveyance  of  the  premises  by  him  to  De  Ar- 
man, on  January  5,  1881?  If  it  was  his  homestead,  this  deed 
is  admitted  to  be  void,  on  account  of  a  manifest  defect  in  the 
certificate  of  the  wife's  acknowledgment:  Motes  v.  Carter,  73 
Ala.  553;  Code  1876,  sec.  2822.  The  legal  title  of  the  prem- 
ises, being  unaffected  by  the  void  conveyance,  which  is  a  mere 
nullity,  would  remain  in  the  grantor,  and  be  subject  to  the 
lien  of  the  plaintiff's  execution,  issued  March  27,  1885,  under 
which  the  premises  were  sold  and  purchased  by  plaintifF  on 
June  29,  1885,  the  defendant  in  execution,  Taylor,  having 
then  abandoned  the  premises,  and  ceased  his  occupancy: 
Striplin  v.  Cooper,  80  Ala.  256;  Alford  v.  Lehman,  76  Id  526. 
If  De  Arman  acquired  no  title  under  his  deed,  the  defendant 
in  this  action,  who  claims  under  him,  obviously  ucquinid  no 
better  estate  or  title  than  his  vendor  had.  The  controversy  is 
simply  one  as  to  the  relative  superiority  of  the  title  supposed 
to  be  acquired  by  De  Arman  under  his  deed,  and  that  acquired 
by  plaintiff  under  his  execution  sale. 

The  record,  we  may  add,  shows  that  the  deed  from  Taylor 
to  De  Arman  was  acknowledged  by  the  wife  on  July  21,  1885, 
so  as  to  correct  the  Imperfections  of  the  former  certificate. 
This  was  nearly  a  monthafter  the  Kale  of  the  property  under 
plaintifl's  execution.  But  it  is  too  obvious  for  aigument  that 
this  fact  can  exert  no  influence  on  i,he  (;a8e,  because  the  nevr 
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acknowledgment  could  not  operate  retrospectively  to  take 
away  intervening  rights  vested  before  it  was  perfected. 

The  contention  of  appellant,  seeking  to  sustain  De  Arman's 
title,  is  based  on  the  following  facts:  Taylor,  while  owning 
and  occupying  his  homestead  with  his  wife  and  children, 
made  a  verbal  contract  with  De  Arman,  in  October  or  Novem- 
ber of  the  year  1880,  to  sell  the  premises  to  him,  a  part  of  the 
purchase-money  being  then  paid  by  the  vendee.  He  then  per- 
mitted De  Arman  to  move  on  the  premises,  and  to  occupy  all 
the  rooms  in  the  dwelling-house  except  three,  which  he,  Tay- 
lor, continued  to  occupy,  for  the  usual  purposes  of  a  horae- 
Btead,  with  his  family,  agreeing  to  pay  rent  for  them.  This 
was  his  status  at  the  time  he  executed  the  deed  of  January  5, 
1881,  to  De  Arman.  The  inquiry  is.  Had  he  then  abandoned 
the  premises  so  as  to  have  ceased  his  occupancy  of  them  as  a 
homestead?  We  think  not.  The  verbal  agreement  to  sell  was 
absolutely  void, — conferring  no  rights  whatever,  notwithstand- 
ing the  payment  of  a  part  or  even  the  whole  of  the  purchase- 
money.  If  a  deed  by  the  husband  alone  to  the  homestead, 
without  the  voluntary  assent  and  signature  of  his  wife,  or  his 
written  agreement,  is  a  nullity,  as  often  decided,  a  fortiori  a 
verbal  agreement  to  sell  must  likewise  be  void, — as  if  it  had 
never  been.  We  may  therefore  discard  this  incident  from  the 
case  as  entirely  immaterial. 

It  is  plain  that  Taylor  had  never  left  or  quit  the  premises. 
He  was  still  in  the  actual  use  and  occupancy  of  the  three 
rooms  as  a  home,  residence,  or  dwelling-place  of  himself  and 
family,  and  had  no  other.  He  certainly  owned  the  place,  l)e- 
cause  he  had  never  parted  with  the  title.  He  also  occupied  it 
as  fully  as  if  he  had  let  to  De  Arman,  or  any  other  lodger,  all 
of  the  premises  except  the  three  rooms  retained.  In  the  latter 
event,  it  could  scarcely  be  maintained  that  such  letting  of  a 
part  would  be  an  abandonment  of  the  whole.  The  contrary 
has  often  been  held:  Pry  or  v.  Stone,  70  Am.  Dec.  350,  note; 
Phelps  V.  Rooney,  76  Id.  244.  The  renting  of  the  premises  by 
Taylor  from  De  Arman  did  not  operate  either  to  create  an 
abandonment  or  to  estop  him  from  showing  that  in  reality 
the  relation  of  landlord  and  tenant  did  not  exist  between 
them.  Wn  have  held  that  a  verbal  promise  of  the  owner  of  a 
homestead  to  pay  rent  to  the  grantee,  under  a  deed  void  for 
the  want  of  the  voluntary  assent  and  signature  of  his  wife, 
no  actual  change  of  possession  being  shown,  was  without  con- 
sideration, and  did  not  create  the  relation  of  landlord  and 


Dec,  18S7.]  Smith  v.  Pearce.  47 

tenant,  so  as  to  estop  the  real  owner  of  the  premises  from  de- 
nying the  title  of  his  alleged  landlord.  Such  an  arrange- 
ment, it  was  suggested,  could  not  be  allowed  to  defeat  the 
purpose  and  policy  of  the  homestead  law  as  expressed  in  our 
statutes  and  constitution:  Crim  v.  Nelms,  78  Ala.  604.  In 
principle,  the  present  case  is  scarcely  distinguishable  from 
that  deliverance.  If  a  homestead  can  be  verbally  rented  to  a 
lessee,  and  he  be  allowed  entrance,  it  may  be  to  a  single  room 
of  the  dwelling,  and  a  deed,  afterwards  made  by  the  husband 
alone,  against  the  protest  of  the  wife,  can  operate  to  convey  a 
good  title  to  the  grantee,  a  wide  door  would  be  open  for  the 
nullification  of  the  salutary  restrictions  thrown  around  the 
alienation  of  homesteads  by  the  law.  It  would  enable  hus- 
bands easily  to  do  by  indirection,  without  the  knowledge  or 
even  suspicion  of  the  wife,  what  they  are  prohibited  positively 
by  law  from  doing  directly:  Alford  v.  Lehman^  76  Ala.  529 j 
Taylor  v.  Ilargous,  4  Cal.  268;  60  Am.  Dec.  606,  and  note. 

In  arriving  at  the  conclusion  that  there  had  been  no  aban- 
donment or  forfeiture  by  Taylor  of  his  right  of  homestead 
at  the  time  of  the  attempted  sale  of  the  premises,  we  but 
adopt  that  construction  of  our  laws  on  this  subject  which,  in 
our  opinion,  will  best  promote  the  wise  and  liberal  policy  in 
which  they  had  their  origin. 

The  circuit  court  did  not  err  in  giving  the  general  aflBrm- 
ative  charge  in  favor  of  the  plaintiff  upon  the  agreed  state- 
ment of  facts  contained  in  the  bill  of  exceptions,  and  the 
judgment  must  be  affirmed. 

Necessity  of  Joinuer  of  Husband  and  Wifk  in  Convetance  ob  Re- 
lease OF  Homestead:  Poole  v.  Oerrard,  6  Cal.  71;  65  Am.  Dec.  481,  and 
note  484. 

No  Interest,  Encumbrance,  or  Lien,  except  those  specifically  men- 
tioaed  in  the  organic  law,  can  attach  to  or  afi'ect  the  homestead,  unless 
given  by  the  joint  consent  of  husband  and  wife:  Pilcher  v.  Atchison  etc.  R.  B. 
Co.,  38  Kan.  516;  5  Am.  St.  Rep.  770.  And  a  wife  may  not  subsequently 
ratify  a  mortgage  of  the  homestead  not  properly  acknowledged  by  her: 
Howell  V.  McCrie,  36  Kan.  636;  59  Am.  Rep.  584. 

Abandonment  of  Homestead,  What  Constitutes:  Taylor  v.  Hargoua, 
4  Cal.  268;  60  Am.  Dec.  606,  and  note  607-615.  Ordinarily,  a  lease  of  a 
homestead  for  life  is  conlusive  evidence  of  an  abandonment  of  it;  but  if  the 
lease  reserves  to  the  lessor  the  right  to  return  to  the  homestead,  and  it  is  his 
intention  to  return,  there  is  no  abandonment:  Oaiea  v.  Steele,  48  Ark.  539. 

A  wife  cannot  defeat  a  conveyance  of  the  homestead  by  showing  that  when 
she  acknowledged  the  deed  she  did  not  undertaud  its  import,  or  that  the  offi* 
cer  did  not  explain  it  to  her,  unless  she  also  shows  that  these  facts  were 
brought  to  the  knowledge  of  the  purchaser:  Miller  v.  Yturria,  69  Tex.  649. 
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RiWAKik. — Oensbal  Offeb  or  Reward  for  Arrkst  of,  with  Proof  to 
Coxvicr,  Aj^t  Pebsox  committing  a  specified  offense  is  a  promise  con- 
ditional on  doing  the  proposed  acts,  which,  by  performance,  becomes  a 
binding  contract,  the  offer  not  being  previously  revoked. 

Rkward.  — Railroad  Comfaxt  has  Implied  Power  to  Offer  a  general 
standing  reward  for  the  detection,  apprehension,  and  bringing  to  justice 
of  persons  who  may  obstruct  its  road,  or  otherwise  offend  against  it» 
property  rights,  and  such  authority  is  incident  to  the  business  and  duties 
of  the  superintendent,  and  to  the  purposes  of  his  department,  and  con* 
*     sequeutly  is  within  the  scope  of  his  agency. 

Reward.  —Printed  Circular  Which  Purports  bt  its  Hsadino  to  bb 
LsMrED  in  Name  of  Railroad  Company,  offering  a  reward  for  the  arrest 
of  any  person,  with  proof  to  convict,  of  maliciously  obstructing  the  track* 
of  the  company,  and  signed  by  its  superintendent  with  the  affix  of  the 
abbreviation  of  "  superintendent "  to  his  signature,  is,  on  its  face,  the 
act  or  offer  of  the  company,  which  is  bound  thereby. 

RzwARD.  —  A  Circular  having  been  Sent  by  Mail  to  Plaintiff  Sthno 
TO  Recover  the  reward  in  response  to  a  letter  directed  to  the  superin- 
tendeut,  and  in  an  official  envelope  addressed  in  the  handwriting  of  his 
secretary,  the  presumption  is,  in  the  absence  of  rebutting  evidence,  that 
it  was  an  official  transaction. 

Reward.  —  On  Question  of  Ratification,  Facts  that  CniouLARa  wbrv 
Posted  at  various  public  places  on  the  line  of  the  railroad,  by  directioa 
of  an  employee,  who  was  under  the  control  of  the  superintendent,  and 
remained  posted  for  several  months,  and  until  after  the  rendition  of  the 
»ervice,  were  proper  to  go  to  the  jury,  as  tending  to  show  that  the  offi* 
cers  of  the  company  were  cognizant  of  the  superintendent's  act  in  offering 
the  reward. 

Rkward.  —  Terms  of  Offer  Contained  in  a  Circxtlar  being  General, 
the  offer  applied  equally  to  offenses  either  before  or  after  the  date  of  the 
circular. 

AOENCY.  — When  Act  is  Done  without  Authority,  under  an  assumed 
agency,  it  is  the  duty  of  the  principal,  if  he  would  avoid  responsibility 
therefor,  to  disavow  and  repudiate  it  in  a  reasonable  time  after  iuforma* 
tion  of  the  transaction. 

Action  by  W.  D.  Cheatham  against  the  Central  Railroad 
and  Banking  Company  of  Georgia,  and  the  Montgomery  and 
Eufaula  Railway  Company  of  Alabama,  to  recover  the  amount 
of  a  reward  which,  as  alleged,  the  defendants  had  offered  for 
the  arrest  and  conviction  of  any  person  or  persons  having 
maliciously  obstructed  the  defendants'  tracks.  Other  facta 
appear  in  the  opinion. 

Arrington  and  Graham,  for  the  appellant. 

Rice  and  Wiley,  contra. 
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Ci-OPTON,  J.  In  June,  1886,  the  appellee  arrested  three  in- 
dividuals for  the  offense  of  having  maliciously  obstructed  the 
railroad  of  the  Montgomery  and  Eufaula  Railway  Company. 
One  of  them  was  discharged  by  the  magistrate  on  the  pre- 
liminary investigation;  the  other  two  were  committed,  subse- 
quently indicted,  and  convicted.  Thereupon  appellee  brought 
the  suit  to  recover  a  reward  claimed  to  have  been  offered 
by  the  appellants.  The  offer  was  by  means  of  a  printed 
circular,  of  which  the  following  is  a  substantial  copy:  — 
"Central  Railroad  and  Banking  Company  of  Georgia,  South- 
western Railroad  Division;  Montgomery  and  Eufaula  Rail- 
way Company  of  Alabama. 

"$300  Reward.  For  the  arrest,  with  proof  to  convict,  any 
person  or  persons  for  the  malicious  obstructing  of  the  tracks 
of  these  companies.  Theo.  D.  Kline,  Sup't." 

The  offer,  though  general,  being  for  the  arrest  of  any  per- 
sons committing  the  specified  offense,  may  be  regarded  a 
promise  conditional  on  doing  the  proposed  acts,  and  by  per- 
formance becomes  a  binding  contract,  not  having  been  pre- 
viously revoked.  To  entitle  the  plaintiff  to  recover,  it  was 
incumbent  on  him  to  prove,  not  merely  the  arrest,  but  also 
that  he  furnished  proof  to  convict.  The  nature  and  suflSciency 
of  the  proof  bo  furnished  need  not  be  circumstantially  shown; 
it  is  sufficient,  if  shown  that  he  furnished  the  proof  on  which 
the  conviction  was  had. 

The  material  and  important  questions  on  which  the  liability 
of  the  defendants  depends  are  raised  by  the  objections  to  the 
admission  in  evidence  of  the  circular.  The  objection  involves 
the  power  of  railroad  corporations,  and  the  authority  of  the 
superintendent,  in  the  absence  of  express  authority  by  the 
managing  body,  to  offer  such  general  rewards,  the  nature  and 
extent  of  the  offer,  and  the  collateral  rulings  of  the  court  on 
the  admissibility  of  the  evidence  to  show  that  the  offer  was 
made  by  the  superintendent,  and  that  it  was  adopted  and 
ratified  by  the  corporations.  Without  controverting  the  power 
of  such  corporations  to  offer  rewards  in  special  cases,  it  is  con- 
tended that  they  have  no  implied  power  to  offer  a  general 
standing  reward.  The  argument  is,  that  the  state  having 
enacted  laws  to  protect  their  property,  and  being  presumed 
capable  of  enforcing  them,  such  implied  power  is  unnecessary. 
The  general  principle  will  be  conceded  that  a  corporation  can 
do  no  acts,  and  make  no  contracts,  except  such  as  are  author- 
ized by  its  charter  or  by  the  general  law.    All  the  powers, 
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however,  need  not  be  conferred  in  express  terms.  There  are 
implied  powers  incident  to  every  private  corporation,  —  power 
to  do  such  acts  as  are  necessary  or  proper,  directly  or  indirectly, 
to  carry  the  express  powers  into  effect,  and  to  enable  it  to 
answer  the  purposes  of  its  creation. 

Among  the  powers  incidental  to  all  private  corporations  is 
the  authority  to  institute  the  established  and  appropriate  legal 
proceedings  for  the  enforcement  of  their  rights  and  the  protec- 
tion of  their  property.  It  is  of  the  highest  importance  and 
necessity  that  the  tracks  of  railroad  companies,  employing  the 
powerful  agency  of  steam  in  the  transportation  of  freight  and 
passengers  by  day  and  by  night,  shall  be  kept  free  from  ob- 
structions, and  that  every  reasonable  precaution  to  secure 
safety  should  be  used  by  the  oflBcers  or  agents  to  whom  this 
duty  is  intrusted.  For  the  purpose  of  afiFording  protection,  the 
statute  declares  that  any  person  who  wantonly  or  maliciously 
places  any  obstruction  or  impediment  on  a  railroad  shall  be 
guilty  of  a  felony.  The  enforcement  of  the  criminal  law  is 
essential  to  the  peace,  good  order,  and  security  of  the  commu- 
nity. The  institution  of  prosecutions  against  those  who  com- 
mit the  oflfense  of  obstructing  the  railroad  is  a  legitimate  and 
proper  means  of  protecting  the  property  of  such  corporations. 
The  power  to  institute  such  prosecutions  is  a  necessary  impli- 
cation from  the  nature  of  their  business  and  the  necessities  of 
their  condition.  The  prosecution  of  persons  accused  of  crime 
by  citizens  whose  rights  have  been  specially  offended  is  en- 
couraged in  aid  of  the  state  authorities  to  bring  them  to  justice; 
and  the  offer  of  rewards  for  the  apprehension  of  perpetrators 
of  felonies  when  unknown,  and  of  fugitives  from  justice  when 
known,  is  the  policy  of  the  state:  Code  1886,  sec.  4746.  There 
can  be  no  question  of  the  authority  of  the  corporations  to  offer 
rewards  and  employ  agents  to  detect  and  arrest  violators  of 
the  criminal  law  enacted  for  their  protection.  On  the  ground 
of  such  authority  is  founded  their  responsibility  for  the  willful 
and  malicious  acts  of  such  agents,  when  done  in  excuting  the 
agency.  Railroad  companies  ordinarily  oi)erate  long  lines, 
which  render  it  impracticable  to  guard  every  section.  Usually 
obstructions  are  placed  on  the  road-beds  under  cover  of  secrecy, 
and  the  perpetrators  are  unknown.  Prompt  action  is  neces- 
sary to  their  detection.  Delay  after  the  commission  of  the 
offense  renders  the  detection  more  difl&cult,  and  frequently 
defeats  it  altogether.  A  general  reward  tends  to  promote  im- 
mediate and  prompt  vigilance  and  effort,  is  more  efficient  to 
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prevent  the  commission  of  such  offenses,  and  is  not  inconsis- 
tent with  any  law  or  public  policy,  nor  foreign  to  the  objects 
of  the  corporation.  A  general  standing  reward  may  be  offered 
by  natural  persons,  and  equally  by  corporations:  Ricord  v. 
Central  Pacific  R.  R.  Co.,  15  Nev.  167;  American  Express  Co. 
y.  Patterson,  73  Ind.  430. 

But  though  the  corporation  may  have  such  implied  power, 
it  is  insisted  that  the  superintendent  has  no  authority  to  offer 
a  general  reward,  unless  expressly  granted  by  the  board  of 
directors.  A  corporation  necessarily  acts  by  representation, 
and  the  appointment  of  an  agent  includes  power  to  do  any- 
thing necessary  and  usual  to  execute  the  authority  with  effect* 
The  scope  and  character  of  the  business  which  he  is  em- 
powered to  transact  is  the  measure  of  the  authority  of  a  gen- 
eral agent.  The  real  authority  of  a  superintendent  is  not 
restricted  to  such  powers  as  may  be  conferred  in  terms  by  the 
board  of  directors,  or  by  the  by-laws,  or  by  the  usages  of  the 
corporation,  but  also  includes  such  powers  as  are  incident  to 
his  general  duties  and  express  authority.  To  him  is  intrusted, 
as  the  representative  of  the  corporation,  the  general  manage- 
ment and  supervision  of  the  running  and  operation  of  the 
road,  and  it  is  his  general  duty  to  take  care  that  it  is  kept  in 
safe  condition.  In  the  discharge  of  this  duty,  he  may  adopt 
any  legitimate  mode,  and  employ  any  means  which  are  usually 
deemed  effectual  and  proper,  to  protect  the  road  against  ob- 
structions. As  we  have  shown  that  railroad  corporations  have 
the  implied  power  to  offer  a  general  reward  for  the  detection, 
apprehension,  and  bringing  to  justice  of  persons  obstructing 
the  road,  such  authority  is  incident  to  the  business  and  duties 
of  the  superintendent,  and  to  the  purposes  of  his  department; 
consequently  within  the  scope  of  his  agency:  Toledo  etc.  K'y 
Co.  v.  Rodrigues,  47  111.  188;  95  Am.  Dec.  484. 

The  objection  to  the  introduction  in  evidence  of  the  circular 
is  founded  on  the  further  ground  that  the  offer  of  the  reward 
is,  on  its  face,  the  personal  obligation  of  the  superintendent, 
and  on  the  absence  of  evidence  showing  that  it  was  intended 
to  bind  the  defendants.  The  general  rule  undoubtedly  is, 
that  when  a  contract  is  made  by  an  agent,  in  order  to  bind 
the  principal,  it  should  be  made  in  his  name,  and  purport  to 
be  his  contract.  An  exception  to  the  general  rule  is,  that 
when  an  agent  has  incidental  authority  to  make  contracts  in 
relation  to  his  usual  and  general  employment,  both  he  and 
the  principal  may  be  personally  responsible,  though  the  con- 
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tract  may  be  made  in  the  name  of  the  agent,  and  that  the 
true  character  of  the  transaction  may  be  shown  by  parol  evi- 
dence: McTyer  v.  Steele,  26  Ala.  487.  It  is  true,  no  attempt 
was  made  to  show,  by  extrinsic  evidence,  that  the  oflfer  was 
intended  to  be  the  personal  engagement  of  the  defendants,  and 
the  mere  aflfix  of  the  abbreviation  of  superintendent  to  his  sig- 
nature does  not,  prima  facie,  impose  a  personal  liability  on 
them.  But  the  form  and  manner  of  the  signature  are  not 
conclusive.  The  offer  itself  furnishes  its  own  interpretation. 
It  purports  by  the  heading  to  be  made  in  the  names  of  both 
defendants,  and  is  in  relation  to  and  connected  with  their 
property  and  business.  In  such  case,  the  signature  of  Klin© 
as  superintendent  must  be  regarded  as  the  signatures  of  the 
corporations  by  him.  In  form  and  terms,  the  offer  is  the  joint 
and  several  contract  of  the  defendants:  Collins  v.  Hammockf 
59  Ala.  448. 

For  the  purpose  of  showing  that  the  offer  was  made  by 
Kline  as  superintendent,  the  plaintiff  was  allowed  to  prove, 
against  the  objection  of  the  defendants,  that  he  wrote  a  letter 
to  Kline,  without  stating  its  contents,  which  was  sent  by  mail, 
addressed  to  him  at  Macon,  Georgia,  his  place  of  residence 
and  business.  A  few  days  thereafter,  he  received  by  mail  the 
printed  circular,  inclosed  in  an  envelope,  postmarked  Macon, 
Georgia,  on  which  were  printed  the  words,  "OflBcial  business; 
Office  of  Superintendent,"  and  the  names  and  description  of 
defendants  as  they  appear  in  the  circular;  and  also  that,  after 
the  arrests,  in  an  interview  with  Kline,  the  plaintiff  stated 
that  he  wished  one  Malloy,  who  was  in  the  employ  of  one  of 
the  defendants,  as  a  witness  at  the  trial  of  the  accused  per- 
sons, who  Kline  promised  should  be  present,  and  that  he  was 
present  at  two  terms  of  the  court.  That  Kline  was  superin- 
tendent of  the  southwestern  division  of  the  Central  Railroad 
and  Banking  Company,  and  of  the  Montgomery  and  Eufaula 
Railway  Company,  which  was  part  and  parcel  of  the  former, 
were  admitted  facts.  His  name  as  affixed  to  the  circular  was 
printed,  which  rendered  the  positive  proof  of  his  signature 
impracticable,  and  resort  to  circumstantial  evidence  compul- 
sory. The  printed  circular  having  been  sent  by  mail  in  re- 
sponse to  a  letter  directed  to  the  superintendent,  and  in  an 
official  envelope  addressed  in  the  handwriting  of  his  secre- 
tary, the  presumption  is,  in  the  absence  of  rebutting  evidence, 
that  it  was  an  official  transaction.  The  facts  and  circum- 
stances above  stated  were  relevant  and  proper  to  be  consid- 
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■ered  by  the  jury  in  determining  the  question  whether  the  offer 
was  made  by  the  defendants,  through  Kline  as  their  superin- 
tendent. 

When  an  act  is  done  without  authority,  under  an  assumed 
agency,  it  is  the  duty  of  the  principal,  if  he  would  avoid  per- 
sonal responsibility  therefor,  to  disavow  and  repudiate  it  in  a 
reasonable  time  after  information  of  the  transaction:  Mobile 
■etc.  Ry  Co.  v.  Jay,  65  Ala.  113.  It  would  be  unjust  to  permit 
plaintiff  to  expend  his  time,  labor,  and  skill,  in  detecting,  ar- 
resting, and  procuring  proof  to  convict,  on  the  faith  of  the  offer 
of  reward,  and  then  allow  defendants,  if  cognizant  of  the  offer, 
to  disavow  the  obligation,  after  receiving  the  benefits,  under 
the  pretense  of  want  of  authority.  On  the  question  of  ratifi- 
<;ation,  the  facts  that  the  circulars  were  posted  at  various 
public  places  on  the  line  of  the  railroad,  by  direction  of  an 
■employee  of  the  defendants,  who  was  under  the  control  of  the 
superintendent,  and  remained  posted  for  about  three  months, 
and  until  after  the  rendition  of  the  service,  were  proper  to  go 
to  the  jury,  as  tending  to  show  that  the  oflicers  or  agents  of 
■defendants  were  cognizant  of  the  offer:  Kclsey  v.  National  BanJc, 
^9  Pa.  St.  426. 

It  is  further  insisted  that  the  offer  of  the  reward  was  pro- 
€pective,  and  did  not  apply  to  the  arrest,  with  proof  to  con- 
vict, persons  who  had  committed  the  offense  previously  to  its 
date.  While  the  offer  may  be  largely  preventive  in  its  nature 
and  purpose,  prevention  may  be  rendered  as  effectual  by  in- 
dustrious efforts  to  bring  to  justice  those  who  have  already 
committed  as  by  causing  the  arrest  and  punishment  of  those 
who  may  thereafter  commit  the  offense.  The  words,  "for  the 
malicious  obstructing  of  the  tracks  of  these  companies,"  were 
used  to  designate  the  special  offense,  and  were  not  intended 
to  confine  the  reward  to  the  commission  of  future  to  the 
exclusion  of  past  offenses.  Its  terms  are  broad  enough  to 
embrace  both;  but  if  it  should  be  limited  to  either,  the  rea- 
sonable construction  would  be  in  favor  of  its  application  to 
offenses  committed,  and  not  solely  anticipative  of  future  com- 
missions. We  discover  nothing  in  the  terms  of  the  offer  which 
authorizes  the  construction  contended  for  by  appellants. 

The  rulings  and  charges  of  the  court  are  in  accord  with  the 
foregoing  principles. 

Affirmed.  

Advertisement  Offebino  Reward — Natuke  of  Contract  and  Per- 
•ORMANCE  OF:  Byer  v.  Stockwell,  14  Cal.  134;  73  Am.  Dec.  634,  and  note  638; 
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Fitch  V.  Snedaixr,  38  N.  Y.  248;  97  Am.  Dec.  791;  Besxe  v.  Dyer,  9  Allen, 
151;  85  Am.  Dec.  747,  and  note  749;  Hayden  v.  Souger,  66  Ind.  42;  2G  Am. 
Rep.  1,  and  note  5-10. 

Who  may  Claim  Rewabd:  MaiUr  qf  Russell,  51  Conn.  577;  50  Am.  Eep. 
65;  Hayden  v.  Souger,  56  Ind.  42;  26  Am.  Rep.  1;  Auditor  v.  Ballard,  9 
Bush,  572;  15  Am.  Rep.  728. 

Ratification  bt  Pbincipal  of  Agknt's  Unauthorized  Acts:  See  Meyer 
y.  Morgan,  15  Miss.  21;  24  Am.  Rep.  617;  Cairo  etc.  R.  R.  Co.  Mahoney,  82 
HL  73;  25  Am.  Rep.  299;  Reese  v.  Medhck,  27  Tex.  120;  84  Am.  Dec.  611; 
Ouliek  V.  Orooer,  33  N.  J.  L.  463;  97  Am,  Dec.  728. 
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[85  Alabama,  S48.J 
ImuRANCE. — If  Insttbance  Company,  by  its  Habits  and  Course  of 
Business,  Creates  in  the  mind  of  the  policy  holder  a  belief  that  pay- 
ment of  premiums  may  be  delayed  until  demanded,  or  otherwise  waive* 
the  right  to  demand  a  forfeiture,  this  is  binding  on  the  company,  not- 
withstanding the  policy  expressly  stipulates  that  it  shall  be  void  on  non- 
payment of  premiums  when  due. 

Action  on  policy  of  insurance  against  fire.  The  opinioa 
Btates  the  case. 

H.  A.  Garrett  and  James  E.  Cobbf  for  the  appellant. 

John  M.  ChiltoUy  contra. 

Stone,  C.  J.  It  is  shown  in  the  record  before  us  that  the 
appellee,  a  married  woman,  took  out  three  policies  in  the  ap- 
pellant corporation,  a  fire  insurance  company.  Two  of  them 
were  against  losses  by  fire  or  lightning,  and  the  third  one 
against  losses  by  storms.  Only  one  of  the  policies  is  before 
us,  and  it  is  the  foundation  of  the  present  action.  It  bears 
date  November  27,  1883,  was  to  run  five  years  from  date,  and 
was  baped  on  a  gross  premium  of  $44,  one  fifth  of  which — 
$8.80 — was  paid  in  advance,  and  the  remaining  four  fifths 
were  to  be  paid  in  installments  of  the  same  amount,  on  tho 
fifteenth  day  of  March,  severally,  in  the  years  1885,  1886, 
1887,  and  1888.  This  policy  insures  two  separate  barns,  with 
their  contents  of  hay  and  grain,  each  separately  valued.  The 
number  of  this  policy  is  50,835.  The  barns  and  the  contents 
were  destroyed  by  fire  December  4,  1885.  The  defense  was 
rested  alone  on  the  fact,  not  disputed,  that  the  assured  had 
failed  to  pay  the  insallment  of  premium — $8.80 — due  March 
15,  1885. 

One  clause  of  the  policy  of  insurance  is  in  this  languagei 
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"  This  company  shall  not  be  liable  for  any  loss  or  damage  un- 
der this  policy  if  default  shall  have  been  made  in  the  payment 
of  any  installment  of  premium  due  by  the  terms  of  the  install- 
ment note.  On  payment  by  the  assured  of  all  installments  of 
premiums  due  under  this  policy,  and  the  installment  note 
given  thereon,  the  liability  of  this  company  on  this  policy 
shall  again  attach,  provided  written  consent  of  the  secretary 
of  this  company  be  first  obtained;  and  the  policy  [shall]  be  in 
force  from  and  after  such  payment,  unless  this  policy  shall  be 
void  and  inoperative  from  some  other  cause.  But  this  com- 
pany shall  not  be  liable  for  any  loss  happening  during  the 

continuance  of  such  default  of  payment It  is  further 

provided  that  no  attempt,  by  law  or  otherwise,  to  collect  any 
note  given  for  the  cash  premium,  or  any  installment  of  pre- 
mium due  upon  any  installment  note,  shall  be  deemed  a 
waiver  of  any  of  the  conditions  of  this  policy,  or  shall  be 
deemed  in  any  manner  to  revive  the  policy;  but  upon  pay- 
ment by  the  assured  or  his  assignee  of  the  full  amount  due 
upon  such  note,  and  costs,  if  any  there  be,  this  policy  shall 
thereupon  be  in  full  force,  unless  the  same  be  inoperative  or 
void  from  some  other  cause  than  the  non-payment  of  note." 

The  application  for  the  policy,  and  which  is  made  a  part 
of  the  contract  of  insurance,  contains  a  stipulation  similar  to 
that  above. 

It  is  contended  for  appellee  that  the  insurance  company 
waived  all  ground  of  forfeiture  in  this  case,  and  several 
grounds  are  urged  in  support  of  this  contention:  1.  It  is 
claimed  that  it  was  the  custom  of  the  insurance  company 
to  notify  its  customers  when  their  premium  notes  fell  due, 
and  that  it  failed  to  do  so  in  this  case;  2.  That  the  company 
never  gave  notice  of  any  claim  that  the  policy  was  forfeited 
until  after  the  destruction  of  the  property  by  fire;  3.  That  after 
the  company  had  notice  of  the  loss,  it  informed  the  assured, 
by  letter  from  its  secretary,  that  its  adjuster  would  be  around 
soon  and  adjust  the  amount  of  the  damage. 

Testimony  was  offered  tending  to  show  it  was  the  custom  of 
the  appellant  insurance  company  to  give  notice  to  its  custom- 
ers when  their  installments  of  premium  would  mature.  There 
was  testimony  that  such  had  been  the  practice  of  this  company 
in  prior  dealings  with  the  appellee,  and  with  other  persons  who 
held  its  policies.  And  there  was  testimony,  not  denied,  that 
the  Home  Protection  Company  had  given  notice  of  the  time 
when  premiums  would  mature  on  the  other  two  policies  held 


66    Home  Protection  op  N.  Alabama  v.  Avery.    [Alabama, 

by  the  appellee,  and  that  such  maturing  premiums  had  been 
promptly  paid.  It  was  testified  that  no  such  notice  had  been 
given  as  to  this  policy;  and  if  notified,  the  assured  was  able 
and  would  have  paid  it.  This  testimony  was  not  controverted, 
and  no  explanation  was  offered  why  notice  was  given  in  the 
one  case  and  not  in  the  other.  Almost  the  only  questions 
presented  for  revision  in  this  case  grow  out  of  the  admission 
of  the  foregoing  testimony  against  appellant's  objection,  and 
charges  of  the  court  based  upon  it,  to  which  exceptions  were 
also  reserved.  There  were  many  charges.  The  substance  of 
them  was,  that  "  if,  by  the  statements  of  its  authorized  agent 
after  the  making  of  the  policy,  and  by  its  course  of  business 
with  plaintiflf  and  others,  her  neighbors,  she  was  induced  to 
believe  that  defendant  would  notify  her  of  the  time  of  payment, 
and  would  not  insist  on  a  forfeiture  in  case  of  an  uninten- 
tional failure  to  pay  the  premium  note,  and  she  did  uninten- 
tionally fail  to  pay  the  note,  then  the  defendant  cannot  in 
good  conscience  be  allowed  to  set  up  the  non-payment  as  a 
defense." 

The  rule  and  its  exception  are  correctly  stated  in  May  on 
Insurance,  section  356,  as  follows:  "No  notice  is  required  from 
the  insurer  to  the  insured,  that  the  premium,  or  note  given  for 
premium,  is  about  to  become  due,  unless  the  custom  and 
course  of  dealing  between  them  has  been  such  as  to  justify 
the  insured  in  the  belief  that  such  notice  would  be  given,  and 
induce  him  to  rely  upon  it  to  his  prejudice":  Helme  v.  Phila- 
delphia Life  Ins.  Co.,  61  Pa.  St.  107;  100  Am.  Dec.  621;  Union 
Cen.  Life  Ins.  Co.  v.  Bernard,  33  Ohio  St.  459;  31  Am.  Rep. 
655.  See  also,  as  to  waiver  of  forfeiture,  Bouton  v.  American 
Mut.  lAfe  Ins.  Co.,  25  Conn.  542;  McAllister  v.  New  England 
Mut.  Life  Ins.  Co.,  101  Mass.  558;  3  Am.  Rep.  404;  Buckbee  v. 
United  States  Ins.  etc.  Co.,  18  Barb.  541 ;  Mutual  Life  Ins.  Co. 
V.  French,  30  Ohio  St.  240;  27  Am.  Rep.  443;  Brooklyn  Life 
Ins.  Co.  V.  Bledsoe,  52  Ala.  538;  Piedmont  &  A.  Life  Ins.  Co.  v. 
Voung,  58  Id.  476;  59  Am.  Rep.  770. 

It  is  not  our  intention  to  deny  that  if  a  policy  stipulate  that 
it  shall  be  void  on  non-payment  of  premium,  and  there  is 
nothing  else  in  the  transaction,  such  forfeiture  will  be  en- 
forced. What  we  do  decide  is,  that  if  an  insurance  company, 
by  its  habits  of  business,  create  in  the  mind  of  a  policy  holder 
the  belief  that  payment  may  be  delayed  until  demanded,  or 
otherwise  waive  the  right  to  demand  a  forfeiture,  this  is  bind- 
ing on  the  company,  notwithstanding  the  express  letter  of  the 
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policy  may  not  have  been  conformed  to:  Mutual  Ben.  Life  Ina. 
Co.  V.  Jarxis,  22  Conn.  133;  American  Ins.  Co.  v.  Henley,  60  Ind. 
515;  Williams  v.  Albany  Ins.  Co.,  19  Mich.  451;  2  Am.  Rep. 
95;  American  Ins.  Co.  v.  Stoy,  41  Mich.  385;  Howell  v.  Knicker- 
bocker Life  Ins.  Co.,  44  N.  Y.  276;  4  Am.  Rep.  675;  Schmidt  v. 
Peoria  Mar.  &  Fire  Ins.  Co.,  41  111.  295;  Garlick  v.  Mississippi 
Valley  Ins.  Co.,  44  Iowa,  553;  Tayloe  v.  Merchants'  Fire  Ins. 
Co.,  9  How.  390.  See  also,  as  to  waiver  of  written  terms  of 
contract,  Liddell  v.  Chidester,  84  Ala.  508. 

The  rulings  in  this  case  are  in  substantial  conformity  with 
the  principles  declared  above,  and  we  find  no  error  of  which 
appellant  can  complain. 

Affirmed.  

Insttrancb  Company.  —  Waiver  or  Fokfeitttrk  arising  from  breach  of 
condition  in  policy:  See  Viele  v.  Oermarda  Ina.  Co.,  26  Iowa,  9;  96  Am.  Dec. 
83;  Oshkosh  O.  L.  Co.  v.  Oermania  F.  I.  Co.,  11  Wis.  454;  5  Am.  St.  Rep. 
233;  NorHmestem  Mut.  L.  Ins.  Co.  v.  Amerman,  119  111.  329;  69  Am.  Rep. 
799;  Pratt  v.  New  York  Cent.  Ina.  Co.,  55  N.  Y.  505;  14  Am.  Rep.  304. 
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Vkndok's  Lisn.  —  When  Purchaser  of  Land  Assttmes  as  Part  or 
Whole  of  Agreed  Pttrchase-money  Debt  which  his  vendor  owes  to 
a  third  person,  and  gives  his  note,  payable  to  such  third  person,  by 
mutued  agreement  among  the  three,  the  note  continues  to  be  a  charge  on 
the  land  as  a  vendor's  lien,  and,  unless  waived,  may  be  enforced^  by  the 
payee  by  bill  in  equity  in  his  own  name. 

QiTESTioN  OF  Waiver  of  Vendor's  Lien  is  One  of  Fact,  or  Intention 
manifested  by  acts  or  declarations  of  the  contracting  parties.  And  the 
taking  of  collateral  security,  or  of  a  note  for  the  purchase-money  with 
the  names  of  strangers,  or  other  persons  than  the  purchasers  of  the  land, 
as  personal  securities,  or  co-makers,  or  indorsers,  will  prima  facie  be 
construed  as  a  waiver  of  the  lien;  but  this  presumption  is  open  to  rebut' 
tal  by  evidence  that  such  was  not  the  intention  of  the  contracting  par* 
ties. 

Vendor's  Lien. — If  Pcrohaser  in  Possession  of  Land  can  Claim 
Abatement  of  purchase-money,  in  a  suit  to  enforce  the  vendor's  lien,  on 
the  ground  that  the  conveyance  was  void  as  to  part  of  the  land,  the  de- 
fense must  be  interposed  by  cross-bill  or  answer,  alleging  the  insolvency 
of  the  vendor,  and  electing  to  recoup  damages  for  the  defect  of  title; 
and  the  defense  must  fail  if  it  appears  that  the  vendor  is  able  and  willing 
to  perfect  the  conveyance,  and  relief  is  granted  him  on  the  express  con- 
dition that  he  does  so. 

Usury.  —  Payment  of  Usurious  Interest  on  One  of  Two  Notes  given 
for  the  purchase-money  of  land,  in  consideration  of  indulgence  or  for* 
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bearance,  doea  not  render  the  other  note  usorions,  which  remains  in 
force  without  renewal,  discharge,  or  cancellation,  and  the  plea  of  usury 
is  unavailing  in  defense  of  a  suit  to  enforce  the  notes  as  a  lien  on  tho 
land. 

QmajnoN  OF  Usury  la  not  Raised  bt  Plea  or  Answer  Which  Fails 
to  state  distinctly  the  terms  and  nature  of  the  alleged  usurious  agree- 
ment, and  the  specific  amounts  for  which  credits  are  claimed. 

Fraudulent  Conveyances.  —  Conveyance  of  Land  by  Insolvent  Father 
TO  HI3  Son,  in  Consideration  of  the  latter's  promise  to  support  and 
maintain  the  former  and  hia  wife  during  their  natural  lives,  is  fraudu- 
lent per  ae,  and  void  as  to  existing  creditors  of  the  grantor,  and  the 
grantee  cannot  be  regarded  as  a  bona  fide  purchaser. 

Vendor's  Lien  —  Notice. — Purchaser  of  Land  is  Chargeable  with 
Notice  of  Vendor's  Lien  existing  on  the  land  at  the  time  of  his  pur- 
chase, if  he  then  knew  that  a  part  of  the  purchase-money  was  unpaid. 
He  is  pnt  on  inquiry  by  such  knowledge  as  to  the  existence  of  the  lieu. 

Bill  filed  in  March,  1877,  by  the  partners  composing  the 
late  firm  of  G.  W.  Kelly  &  Co.  against  W.  W.  Woodall,  J.  S. 
Woodall,  F.  B.  Woodall,  L.  T.  Woodall,  C.  V.  Atkinson,  and 
J.  E.  Windham,  seeking  to  enforce  a  vendor's  lien  on  land  for 
part  of  the  purchase-money  alleged  to  be  unpaid.  The  com- 
plainants' debt  was  evidenced  by  a  note  dated  October  16, 
1882,  for  $525,  payable  on  November  1,  1884,  to  G.  W.  Kelly 
&  Co.,  or  bearer,  signed  by  all  of  the  defendants  except  L.  T. 
Woodall,  and  contained  a  waiver  of  exemptions.  The  land 
on  which  it  was  sought  to  enforce  the  lien  had  belonged  to 
said  Atkinson,  and  by  him  sold  and  conveyed  to  said  Wind- 
ham in  1880,  at  the  price  of  two  thousand  dollars;  and  in 
October,  1882,  some  of  Windham's  notes  for  the  purchase- 
money  being  due  and  unpaid,  and  he  desiring  to  sell  the  land 
to  the  Woodalls,  an  agreement  was  made  between  the  several 
parties,  in  terms  thus  set  out  in  the  bill:  "Thereupon  said 
Windham  effected  an  agreement  with  said  G.  W.  Kelly  &  Co. 
to  pay  said  Atkinson  said  Windham's  notes  for  said  land,  tho 
balance  due  being  $1,050,  and  that  said  Windham  would 
make  a  deed  of  conveyance  for  said  land  to  said  W.  W.,  F.  B., 
and  J.  S.  Woodall;  and  with  the  further  understanding  with 
complainants  and  all  of  said  respondents  that  when  said 
Windham  executed  said  deed  to  said  Woodalls,  then  they 
were  to  execute  their  promissory  notes  for  $1,050  to  complain- 
ants in  place  of  said  Windham,  the  same  being  for  said  lands, 
and  in  consideration  that  complainants  paid  said  Atkinson 
for  the  same."  The  complainants  accordingly  paid  said  At- 
kinson $1,050,  the  balance  of  the  purchase-money  due  by 
Windham,  and  Windham  executed  a  conveyance  of  the  land 
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to  said  W.  W.,  J.  S.,  and  P.  B.  Woodall,  in  which  his  wife 
joined,  but  which  was  not  properly  acknowledged  to  pass  titl© 
to  part  of  the  land,  which  was  his  homestead;  and  the  Wood- 
alls,  with  Atkinson  and  Windham,  executed  their  two  notes 
to  complainants  for  $525  each,  the  last  of  which  is  the  foun- 
dation of  this  suit.  This  note,  a  copy  of  which  was  made  an 
exhibit,  showed  credits  indorsed  as  follows:  $21  paid  Febru- 
ary 7,  1885,  and  $88.88  paid  April  17,  1886.  L.  T.  Woodall, 
who  did  not  sign  the  notes,  was  the  son  of  W.  W.  Woodall, 
and  the  bill  alleged  that  he  was  in  possession  of  part  of  the 
land,  claiming  as  his  own,  and  exercising  acts  of  ownership 
over  it.  Decrees  pro  confesso  were  taken  against  Atkinson 
and  Windham,  and  they  made  no  defense.  A  joint  and  sev- 
eral answer  was  filed  by  W.  W.,  J.  S.,  and  F.  B.  Woodall,  in 
which  they  demurred  to  the  bill  for  want  of  equity,  "because 
its  averments  show  that  complainants  do  not  sustain  the  rela- 
tion of  vendors,  assignees,  or  transferees  of  said  debt  or  pur- 
chase-money note,  and  have  no  vendor's  lien ";  alleged  that 
they  contracted  for  an  indefeasible  and  unencumbered  title, 
and  refused  to  give  a  mortgage  on  the  land,  and  that  a  ven- 
dor's lien  was  waived;  and  claimed  an  abatement  of  the  pur- 
chase-money on  account  of  a  defect  in  the  title,  because  160 
acres  of  the  land  was  the  homestead  of  said  Windham,  and 
the  conveyance  was  not  properly  acknowledged  by  his  wifej 
and  pleaded  usury  and  a  failure  of  consideration  to  the  extent 
of  eight  hundred  dollars,  the  value  of  the  homestead  tract. 
The  plea  of  usury  was  as  follows:  "Respondents  aver  that-the 
said  note  upon  which  this  suit  is  founded  is  usurious  and  void 
for  the  interest  thereon."  And  the  answer  as  to  the  defense 
of  usury  was  as  follows:  "Respondents  aver  and  charge  tha/ 
they  paid  said  first  note  of  $525  in  good  faith,  but  not  when 
the  same  fell  due;  that  they  paid  complainants  $305.73  on 
said  note  when  due,  and  that  complainants  then  refused  to 
indulge  them  on  the  balance  ($219.37)  at  eight  per  cent,  aa 
they  had  agreed,  but  demanded  twelve  and  a  half  per  cent, 
and  the  respondents  agreed  to  pay  that  per  cent  on  said  bal- 
ance for  one  year;  but  when  the  year's  time  was  extended 
[expired]  complainants  demanded,  took,  and  retained  fifteea 
per  cent  usurious  interest  on  said  balance,  said  usurious  inter- 
est amounting  to  about  thirty-three  dollars.  Respondents  aver 
that  they  have  paid  complainants  the  sum  of  $667.73  in  all  od 
said  notes;  that  they  are  entitled  to  a  credit  of  $142  and  some 
cents  on  the  note  sued  on,  whereas  it  will  be  seen  by  reference 
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to  exhibit  B  that  the  complainants  have  or»ly  given  them 
credit  for  about  $109,  retaining  $33  and  a  few  cents  usurious 
interest,  as  aforesaid,  which  was  demanded  by  complainants, 
and  paid  by  respondents  on  said  notes."  L.  T.  Woodall  filed 
a  separate  answer,  claiming  to  be  a  purchaser  of  a  third  in- 
terest in  the  land  from  W.  W.  Woodall  for  valuable  consid- 
eration, and  without  notice  of  any  lien  on  the  land.  The 
chancellor  overruled  the  demurrer  to  the  bill,  and  on  final  hear- 
ing rendered  a  decree  for  the  complainants,  holding  that  they 
had  a  vendor's  lien  on  the  land,  which  had  never  been  waived 
or  relinquished,  and  overruling  all  the  defenses  set  up  by  the 
respondents;  but  he  required  that  Windham  and  wife  should 
execute  and  deliver  to  them  or  to  the  register  a  conveyance 
of  the  homestead,  properly  executed  and  acknowledged,  before 
the  land  was  sold  in  enforcement  of  the  balance  due  the  com- 
plainants.    The  Woodalls  appealed. 

H.  H.  Blackman,  for  the  appellants. 

A.  L.  Milligan,  contra. 

SoMEBViLLE,  J.  1.  When  the  purchaser  of  land  assumes  as 
part  or  whole  of  the  purchase-money  a  debt  which  his  vendor 
owes  to  a  third  person,  and  gives  his  promissory  note,  payable 
to  such  third  person,  by  mutual  agreement  of  all  parties  con- 
cerned, the  note  continues  to  be  a  charge  on  the  land  as  a 
vendor's  lien  for  unpaid  purchase-money,  and  unless  waived, 
8uch  lien  may  be  enforced  by  the  promisee  by  bill  in  equity 
for  his  own  benefit:  Carver  v.  Eads,  65  Ala.  190;  Buford  v. 
McCormick,  67  Id.  428;  Terry  v.  Keaton,  58  Id.  667;  Latham 
V.  Staples,  46  Id.  462.  The  consideration  which  supports  the 
promise  to  pay  the  note  in  suit  was  unquestionably  the  pur- 
chase by  the  Woodalls  of  the  land  described  in  the  bill,  upon 
which  a  vendor's  lien  is  sought  to  be  enforced.  The  lien  was 
not  the  creature  of  specific  contract,  but  the  incident  of  the 
4ebt  due  for  purchase-money.  The  Woodalls  owed  their  im- 
mediate vendor,  Windham,  for  the  land;  Windham  owed  At- 
kinson; and  Atkinson  owed  the  appellees,  Kelly  &  Co.,  who 
are  complainants  in  the  present  bill.  By  mutual  agreement 
cf  all  parties  in  interest,  the  note  for  the  purchase-money  was 
made  payable  to  Kelly  &  Co.  in  payment  of  their  claim 
against  Atkinson,  and  of  Atkinson's  against  Windham,  to  the 
extent  of  the  face  of  the  debt.  These  facts  bring  the  case  fully 
within  the  rule  announced  in  Carver  v.  Eads,  supra,  and  other 
cases  cited  above. 
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2.  The  next  inquiry  is,  Has  this  vendor's  lien,  which  pre- 
sumptively passed  to  complainants  with  the  transfer  of  the 
debt,  and  as  an  incident  of  it,  been  lost  by  waiver  or  abandon- 
ment ?  The  authorities  are  uniform  in  holding  that  the  lien 
may  be  waived  by  express  or  implied  consent,  the  whole 
question  being  one  of  fact,  or  intention  manifested  by  acts  or 
declarations  of  the  contracting  parties,  and  the  burden  of 
proof  being  always  cast  on  the  purchaser  to  aflBrmatively  es- 
tablish such  waiver.  And  the  taking  of  collateral  security,  or 
of  a  note  for  the  purchase-money  with  the  names  of  strangers, 
or  other  persons  than  the  purchasers  of  the  land,  as  personal 
securities,  or  co-makers,  or  indorsers,  will  prima  facie  be  con- 
strued as  a  waiver  or  abandonment  of  the  lien:  Tedder  v.  SteeUy 
70  Ala.  347;  Chapman  v.  Peebles,  84  Id.  283;  Marshall  v. 
Christmas,  39  Am.  Dec.  199,  note  202;  Conover  v.  Warreuy 
41  Id.  196.  It  is  insisted  by  appellants  that  taking  the 
names  of  Atkinson  and  Windham  as  personal  sureties  on  the 
note  in  suit  in  addition  to  the  names  of  the  three  Woodalls, 
who  purchased  the  land,  operated  as  a  waiver  of  the  vendor's 
lien,  as  evincing  an  intention  to  rely  exclusively  upon  the 
personal  security  thus  taken.  The  presumption  of  a  waiver, 
as  we  have  said,  is  undoubtedly  raised  by  this  fact;  but  it  is 
open  to  rebuttal  by  evidence  that  such  was  not  the  intention 
of  the  contracting  parties. 

3.  We  concur  in  the  conclusion  reached  by  the  chancellor, 
that  the  weight  of  the  evidence  supports  the  view  that  at  the 
time  of  the  execution  and  delivery  of  the  purchase-money 
notes  they  were  received  by  the  complainants  with  the  under- 
standing, orally  expressed,  that  the  vendor's  lien  was  not  to 
be  relinquished.  This,  according  to  all  the  authorities,  was 
sufficient  to  overcome  the  implication  of  the  contrary  intention 
raised  by  the  mere  act  of  taking  personal  security,  with  a 
waiver  of  exemptions  on  the  notes  of  the  Woodalls:  Cordova  v. 
Hood,  17  Wall.  1;  Napier  v.  Jones,  47  Ala.  90;  1  Jones  on 
Mortgages,  sec.  196;  Fonda  v.  Jones,  42  Miss.  792;  2  Am.  Rep. 
669;  Daughaday  v.  Paine,  6  Minn.  443;  Moshiery.  Meek,SO  111. 
79;   Walker  v.  Struve,  70  Ala.  167. 

4.  One  of  the  defenses  set  up  in  the  answer,  for  which  an 
abatement  of  the  purchase-money  is  asked,  is  a  defect  of  title 
to  a  part  of  the  land,  occasioned  by  the  failure  of  the  vendor 
Windham's  wife,  by  proper  acknowledgment  and  separate  ex- 
amination, to  give  her  voluntary  assent  and  signature  to  the 
conveyance  of  the  homestead   which   was   embraced  in  the 
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premises  described  in  the  bill.  This  conveyance,  which  is  a 
warranty  deed,  although  void  as  to  that  part  of  the  premises 
which  embraces  the  homestead,  is  valid  as  to  that  part  of  the 
land  in  excess  of  the  homestead:  McGuire  v.  Van  Pelt,  55  Ala. 
344.  Whether  the  defendants,  under  this  state  of  facts,  can 
remain  in  possession  of  the  premises,  and  set  up  this  defense 
€0  as  to  abate  the  purchase-money,  we  do  not  decide.  If  they 
can,  the  defense  should  be  interposed  by  cross-bill  or  answer, 
alleging  the  insolvency  of  the  vendor,  and  electing  to  recoup 
damages  for  the  defect  of  title:  Tedder  v.  Steele,  70  Ala.  347; 
Pitts  V.  Powledge,  56  Id.  147;  Hughes  v.  Hatchett,  55  Id.  539. 
There  is  no  allegation  in  the  answer  of  the  vendor  Windham's 
insolvency,  nor  any  proof  of  this  fact,  which  proves  fatal  to 
the  defense. 

5.  There  is  another  reason,  also,  why  this  defense  must  fall 
to  the  ground.  The  relief  granted  by  the  chancellor  is  on  the 
express  condition  that  Windham  and  wife  shall  perfect  their 
deed  by  proper  acknowledgment  «,nd  Mrs.  Windham's  sepa- 
rate examination,  which  the  testimony  shows  they  have 
always  been  willing  to  do  upon  the  payment  by  the  Woodalls 
of  their  notes  for  the  purchase-money.  This  leaves  no  vestige 
of  equity  in  the  efifort  to  recoup  based  on  this  ground. 

6,  7.  The  plea  of  usury  is  equally  unavailing,  for  two  rea- 
sons: 1.  It  is  not  pretended  that  there  was  any  usury  in  the 
original  contract,  which  was  one  of  mere  purchase  and  sale. 
It  is  only  urged  that  there  was  a  subsequent  payment  of 
usurious  interest  on  one  of  the  notes,  in  consideration  of  in- 
dulgence or  forbearance.  This  does  not  render  the  other  note 
usurious,  which  remains  in  force  without  renewal,  discharge, 
or  cancellation:  Allen  v.  Turnham,  83  Ala.  323;  Van  Beil  v. 
Fordney,  79  Id.  76.  2.  The  answer  fails  to  state  with  suflScient 
distinctness  the  terms  and  nature  of  the  alleged  usurious 
agreement,  and  the  specific  amounts  for  which  credit  is 
claimed.  The  question  of  usury  is  not,  therefore,  raised  by 
the  answer:  Munter  v.  Linn,  61  Id.  492;  Sec.  L.  Ass'n  v.  Lake, 
€9  Id.  456. 

8.  The  defendant  L.  T.  Woodall  cannot,  under  the  admitted 
facts  of  the  case,  be  regarded  as  a  bona  fide  purchaser  of  the 
one-third  interest  of  W.  W.  Woodall  in  the  land.  He  bore  the 
relation  of  son  to  his  immediate  vendor,  the  father,  who  was, 
at  the  time  of  making  the  deed,  insolvent,  owing  the  debt  in 
suit,  and  one  other  of  about  two  hundred  dollars.  The  con- 
«ideration  of  the  deed  on  the  son's  part  was  his  promise  to  sup- 
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port  and  maintain  the  grantor  and  his  wife  during  their 
natural  lives.  This  is,  in  legal  effect,  a  conveyance  of  property 
to  the  son  by  the  grantor  in  trust  for  himself,  and  is  fraudu- 
lent and  void  as  to  existing  creditors  of  the  grantor.  No 
debtor,  especially  if  insolvent,  is  permitted  to  tie  up  his  prop- 
erty by  a  conveyance  of  this  kind,  in  trust  for  the  enjoyment 
of  himself  and  family,  so  as  to  place  it  beyoud  the  reach  of 
his  creditors.  In  Sandlin  v.  Bobbins,  62  Ala.  477,  a  father 
conveyed  certain  land  to  his  daughter  and  her  husband,  a  part 
of  the  recited  consideration  being  that  the  grantees  were  to 
suffer  the  grantor  and  his  wife  (the  father  and  mother)  to  re- 
side on  the  premises  during  their  natural  lives,  and  were  to 
contribute  from  the  proceeds  of  the  land  whatever  their  neces- 
sities, comforts,  and  conveniences  might  reasonably  require. 
The  conveyance  was  held  to  be  per  se  void,  as  one  made  in 
trust  for  the  use  of  the  grantor,  without  regard  to  any  question 
of  fraudulent  intent  or  the  grantor's  solvency.  This  case  is 
in  full  accord  with  the  rule  settled  in  other  analogous  cases: 
Benedict  v.  RenfrOy  75  Id.  121;  51  Am.  Rep.  429;  Reynolds  \. 
Crook,  31  Id.  634;  Miller  v.  Stetson,  82  Id.  161. 

9.  The  testimony,  furthermore,  authorizes  the  conclusion 
attained  by  the  chancellor,  that  L.  T.  Woodall  is  chargeable 
with  notice  of  the  vendor's  lien  existing  on  the  land  at  the 
time  of  his  purchase.  He  knew  of  the  existence  of  the  debt 
for  the  unpaid  purchase-money,  according  to  the  preponder- 
ance of  the  evidence.  This  should  have  put  him  on  inquiry 
as  to  the  existence  of  the  lien,  which  was  an  incident  of  the 
debt;  and  such  inquiry,  properly  prosecuted,  would  have  dis- 
closed the  fact  that  it  was  not  waived  by  the  taking  of  per- 
sonal security:  Foster  v.  Stallworth,  62  Ala.  547;  Lomax  v.  Z« 
Grand,  60  Id.  537. 

We  discover  no  error  in  the  record,  and  the  judgment  is 
affirmed.  

Vendor's  Lien,  existence,  waiver,  and  assignability  of:  Schnd>lyv.  JRagan, 
7  Gill  &  J.  120;  28  Am.  Dec.  195,  and  note  199;  Haya  v.  Hovine,  12  Iowa, 
61;  79  Am.  Dec.  518;  Baum  v.  Origaby,  21  Cal.  172;  81  Am.  Dec.  153,  and 
note  156;  Anketelv.  Comxrae,  17  Ohio  St.  11;  91  Am.  Dec.  115;  Stevens  v. 
Cluulvnck,  10  Kan.  406;  15  Am.  Rep.  348. 

Vendor's  Likn  —  Effect  of  Taking  Vendee's  Note  for  Purchase- 
money:  Perkins  v.  Gibson,  151  Miss.  699;  24  Am.  Rep.  644. 

UscRY,  Transactions  Tainted  with:  See  Valentine  v.  Conner,  40  N.  Y. 
248;  100  Am.  Dec.  476,  and  cases  cited  in  note  481. 

Allegations  and  Proof  tuat  Written  Contract  is  not  Usurious, 
where  it  appears  to  be  so,  must  bo  explicit,  and  clear  of  all  doubt:  Lochoood 
▼.  AtitcJteU,  7  Ohio  St.  387;  70  Am.  Dec.  78. 
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Teaque  V.  Le  Grand. 

[85  Al^BAMA,  49S.1 
AlTACUJUNT    AND    GaRNISHSONT.  —  DEMANDS  WhICH    MAT  BB    StJBJBOTKD 

TO  Gabnishmbkt  Process  are  such  only  as  the  defendant  in  attachment 
ooold  himself  recover  of  the  garnishee  in  an  action  of  debt  or  indebitatus 
aaamnpeit. 
Oa&nishment.  —  Balancb  Dub  on  Subscription  to  Stock  in  private  cor- 
poration, to  be  paid  on  call  by  the  board  of  directors,  is  not  subject  to 
garnishment  at  law  at  the  suit  of  a  creditor  of  the  corporation  when  no 
call  has  been  made. 

In  this  case,  Teague,  Barnett,  &  Co.  brought  suit  against 
the  Southern  Railway  Construction  and  Land  Company,  and 
on  the  same  day  sued  out  process  of  garnishment  against  M. 
P.  Le  Grand  and  others  as  debtors  of  said  corporation.  Sum- 
mons and  complaint  and  the  writ  of  garnishment  were  each 
served  February  14,  1888,  and  judgment  on  verdict  was  ob- 
tained June  25, 1888,  by  the  plaintifis  against  the  corporation. 
The  garnishee,  Le  Grand,  answered,  in  substance,  that  said 
corporation  was  organized  under  the  general  statutes.  May  24, 

1886,  with  a  capital  stock  of  ten  thousand  dollars,  in  shares  of 
one  hundred  dollars  each,  subscriptions  payable  on  call  by  the 
board  of  directors,  except  twenty  per  cent  thereof,  which  the 
subscribers  agreed  to  pay  in  cash;  that  the  garnishee  sub- 
scribed for  two  shares  (two  hundred  dollars),  and  paid  forty 
dollars  in  cash  to  the  board  of  corporators,  other  subscribers 
paying  the  same  per  cent  of  their  subscriptions;  that  no  call 
had  been  made  for  any  part  of  the  unpaid  subscriptions  before 
the  service  of  the  garnishment  in  this  case,  and  no  call  had 
been  made  since;  that  no  part  thereof,  except  the  said  forty 
dollars,  was  paid  by  this  garnishee  before  the  service  of  the 
garnishment,  but  since  said  service,  in  June,  1888,  acting 
under  the  advice  of  counsel,  he  paid  the  remainder  of  his  sub- 
Bcription  ($160)  to  the  secretary  and  treasurer  of  said  corpo- 
ration, voluntarily  and  without  call;  that  the  corporation  has 
never  prescribed  the  manner  or  time  for  payment  of  install- 
ments of  subscription  to  stock;  that  the  corporation  is  now, 
and  has  been  ever  since  the  commencement  of  this  suit,  insol- 
vent, and  has  done  no  business  since  some  time  in  the  year 

1887,  except  to  defend  suits  against  it,  and  that  the  garnishee 
was  a  director  in  the  corporation  from  its  organization,  and 
had  knowledge  of  its  insolvency  when  he  voluntarily  paid  up 
his  subscription.  On  these  facts,  the  court  rendered  judg- 
ment discharging  the  garnishee,  and  the  plaintiffs  assigned 
error. 
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Thorington  and  Smith,  for  the  appellants. 

Roquemore,  White,  and  Long,  Tompkins,  Troy,  and  London, 
Sayre,  Stringfellow,  and  Le  Grand,  and  Graves  and  Blakey, 
contra. 

Stone,  C.  J.  Garnishment,  such  as  was  resorted  to  in  this 
case,  is  purely  a  legal  remedy,  a  species  of  statutory  attach- 
ment. When  invoked  for  the  purpose  of  condemning  credits, 
or  legal  liabilities  due  to  the  defendant  in  the  attachment,  it 
is  not  every  species  of  liability  that  can  be  reached.  It  is 
such  as  the  defendant  in  attachment  can  recover  of  the  gar- 
nishee in  an  action  of  debt  or  indebitatus  assumpsit  that  are 
subject  to  this  process:  Code  1886,  sec.  2976,  and  note.  True, 
the  debt  need  not  be  due  and  presently  demandable;  but 
there  must  be  a  contract,  express  or  implied,  out  of  which  a 
money  liability  will  certainly  spring  in  the  usual  course  of 
things.  Many  contracts  from  which  money  liabilities  may 
possibly  arise  are  not  subject  to  garnishment  of  law:  Jones  v. 
Crews,  64  Ala.  368;  Ihtrst  v.  Home  Protection  Fire  Ins.  Co.,  81 
Id.  174;  Levisohn  v.  Waganer,  76  Id.  412;  Sec.  Loan  Ass^n  v. 
Weem^,  69  Id.  684;  Henderson  v.  Alabama  Gold  Life  Ins.  Co., 
72  Id.  32;  Alexander  v.  Pollock,  72  Id.  137;  Nat.  Com.  Bank  v. 
Miller,  77  Id.  168;  54  Am.  Rep.  50. 

The  contract  on  account  of  which  the  liability  of  the  gar- 
nishee was  sought  to  be  fixed  and  enforced  in  the  present  suit 
was  a  subscription  of  capital  stock  in  a  private  corporation. 
There  was  no  promise  to  pay  generally,  or  at  any  fixed  time. 
The  payments  were  to  be  made  when  calls  should  be  made 
therefor;  and  ther*  had  been  no  calls.  It  could  not  be  known 
that  calls  ever  would  be  made,  and  hence  no  legal  liability 
was  shown  which  would  maintain  debt  or  indebitatus  assump- 
sit.  Chancery  might  have  taken  jurisdiction,  the  corporation 
being  insolvent,  and  itself  made  calls,  and  enforced  their  col- 
lection, for  the  benefit  of  creditors:  Glenn  v.  Semple,  80  Ala.  159; 
60  Am.  Rep.  92.  A  common-law  court — the  more  especially 
under  statutory  garnishment — is  without  the  power  to  do  so. 

The  garnishment  being  unauthorized  because  there  was  no 
debt  subject  to  such  process,  it  fastened  neither  lien  nor  claim 
on  the  sum  subscribed.  In  no  sense  did  the  court  obtain  con- 
trol of  it  so  as  to  hamper  or  abridge  the  power  of  the  parties 
to  dispose  of  or  adjust  it,  subject  always  to  the  claims  of 
creditors,  properly  asserted,  if  it  was  not  paid  in  good  faith. 

Affirmed. 

Am.  St.  Bbp.,  Vok  VIL— 6 
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Garmishmiu«t,  What  Claims  Subject  to:  See  ATinu  v.  West,  38  Ga.  18; 
95  Am.  Dec.  379;  First  National  Bank  v.  Joggers,  31  Md.  38;  100  Am.  Deo. 
£3.  It  is  only  a  debt  due  in  money  that  can  be  garnished.  A  debt  or  not* 
for  specific  articles  cannot  be  garnished:  W^  v.  Tyler,  38  Mo.  545;  90  Am. 
Dm.  441,  and  note  443. 


Louisville  and  Nashville  R.  K.  Co.  v,  Reese. 

rss  Alabama,  497.1 
Railroad  Companies — Neoligenoe. — Mere  Fact  that  Propebtt  is 
Destkoted  or  Damaged  bt  Fire  Originattno  from  sparks  emitted 
from  locomotive  is  not  sufficient  to  fasten  a  liability  upon  the  railroad 
company,  but  proof  of  that  fact  raises  a  presumption  of  negligence, 
consisting  in  a  defect  in  the  construction  of  the  locomotive,  or  in  the 
appliances  used  to  prevent  accidents  from  escaping  sparks,  or  in  want  of 
care  in  its  management,  and  casts  on  the  company  the  burden  to  rebut 
the  presumption. 

Action  by  Albert  Reese  against  the  Louisville  and  Nashville 
Railroad  Company,  to  recover  damages  for  injuries  caused  by 
fire,  charged  to  have  originated  from  sparks  emitted  from  an 
engine  running  on  the  defendant's  road.  The  opinion  states 
the  case. 

Jones  and  Falkner,  for  the  appellant. 

J.  C.  Richardson  and  John  Gamble,  contra, 

Clopton,  J.  On  the  trial  of  this  action,  which  was  brought 
by  appellee  to  recover  for  injuries  suffered  by  the  escape  of  fire 
from  an  engine,  the  defendant  requested  the  court  to  charge 
the  jury  that  the  burden  of  proof  is  upon  plaintiff  to  show 
that  the  fire  was  caused  by  the  negligence  of  defendant,  and 
that  evidence  tending  to  show  that  it  was  caused  by  sparks 
from  defendant's  engine,  without  evidence  tending  to  show 
that  such  escape  of  fire  was  the  result  of  negligence  on 
the  part  of  defendant,  is  not  sufficient  to  entitle  plaintiff  to 
recover.  The  defendant  also  requested  the  court  to  further 
instruct  the  jury  that  the  negligence  of  defendant  will  not  be 
presumed  from  the  mere  fact  that  the  fire  was  caused  by 
sparks  escaping  from  defendant's  engine. 

On  the  question  presented  by  these  charges,  the  authorities 
are  in  manifest  and  decided  conflict. 

Many  of  them,  probably  the  greater  number,  maintain  the 
rule  that  an  inference  of  negligence  does  not  arise  from  the 
mere  fact  of  fire  being  communicated  by  a  passing  locomotive, 
and  that  the  onus  is  on  the  plaintiff  to  prove,  in  addition  to  the 
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origin  of  the  fire,  some  positive  act  of  negligence  on  the  part 
of  defendant,  or  circumstances  tending  to  show  a  want  of  due 
care.  The  following  authorities  may  be  cited  as  sustaining 
this  doctrine:  Gandy  v.  Chicago  etc.  R.  R.  Co.,  30  Iowa,  420; 
6  Am.  Rep.  682;  Philadelphia  etc.  R.  R.  Co.  v.  Yerger,  73  Pa. 
St.  121;  Indianapolis  etc.  R.  R.  Co.  v.  Paramore,  31  Ind.  143; 
McCaig  v.  Erie  Ry  Co.,  8  Hun,  599;  1  Wharton  on  Evidence, 
eec.  360;  13  Am.  &  Eng.  R.  R.  Cas.  488,  note.  The  most 
cogent  reasons  given  for  the  support  of  this  rule  are,  that  a 
railroad  company  which  is  authorized  by  law  to  operate  its 
trains  by  steam  is  not  an  insurer  against  accidents  by  fire,  and 
is  not  liable  for  injuries  caused  by  the  use  of  fire  in  generating 
eteam,  if  the  right  is  exercised  in  a  lawful  manner  and  with 
reasonable  care  and  skill;  and  the  owner  of  adjacent  prop' 
erty  assumes  all  risks  incident  to  a  lawful  and  proper  use  of 
the  road;  that  negligence  is  the  gist  of  the  liability,  without 
proof  of  which  an  action  cannot  be  maintained;  and  by  the 
general  rule  in  actions  founded  on  negligence,  the  plaintiff 
must  aver  it,  and  the  burden  of  proof  rests  upon  him,  and  in 
no  case  does  the  mere  fact  of  injury  prove  negligence. 

The  converse  rule  is,  that  proof  of  the  mere  fact  that  prop- 
erty was  destroyed  or  damaged  by  fire  having  escaped  from 
a  passing  engine  is  prima  facie  evidence  of  negligence  in  the 
construction  and  management  of  such  engine,  and  casts  on 
the  defendant  the  burden  to  rebut  the  presumption.  The 
following  authorities  may  be  cited  as  sustaining  this  rule: 
Burlington  etc.  R.  R.  Co.  v.  Westover,  4  Neb.  268;  Karsen  v. 
Milwaukee  etc.  R'y  Co.,  29  Minn.  12;  Illinois  Central  R.  R.  Co. 
v.  Mills,  42  111.  407;  Coates  v.  Missouri  etc.  R'y  Co.,  61  Mo.  38; 
Burke  V.  Louisville  etc.  R.  R.  Co.,  7  Heisk.  451;  19  Am.  Rep. 
618;  Case  v.  North  Central  R'y  Co.,  59  Barb.  644;  Spaulding 
V.  Chicago  etc.  R'y  Co.,  30  Wis.  110;  11  Am.  Rep.  550;  Shear- 
man and  Redfield  on  Negligence,  sec.  333;  Burroughs  v. 
Housatonic  R.  R.  Co.,  38  Am.  Dec.  71,  note;  1  Thompson  on 
Negligence,  153.  These  decisions  base  the  rule  mainly  upon 
the  necessity  of  the  case.  The  argument  is  clearly  and  forci- 
bly stated  by  Dixon,  C.  J.,  in  Spaulding  v.  Chicago  etc.  R'y 
Co.,  supra.  After  observing  that  it  is  the  duty  of  railroad 
companies  to  employ  all  due  care  and  skill  in  the  construc- 
tion of  their  engines  to  prevent  injury  to  the  property  of 
others  by  the  escape  of  fire  therefrom,  he  says:  "The  reasons 
given  for  requiring  the  companies  to  show  that  this  duty  has 
been  performed  on  their  part  are,  that  agents  and  employees 
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of  the  road  know,  or  are  at  least  bound  to  know,  that  the 
engine  is  properly  equipped  to  prevent  fire  from  escaping,  and 
that  they  know  whether  any  mechanical  contrivances  were 
employed  for  that  purpose,  and  if  eo,  what  was  their  charac- 
ter; whilst,  on  the  other  hand,  persons  not  connected  with  the 
road,  and  who  only  see  trains  passing  at  a  high  rate  of  speed, 
have  no  such  means  of  information,  and  the  same  is  inacces- 
sible to  and  cannot  be  obtained  by  them,  without  great  trouble 
and  expense." 

It  is  an  exception  to  the  general  rule,  that  a  mere  damage 
or  destruction  by  fire  does  not,  of  itself,  authorize  an  inference 
of  negligence.  The  soundness  and  justice  of  the  exception,  ia 
cases  of  fire  caused  by  steam-engines,  may  be  rendered  ap- 
parent by  observing  its  qualification  and  operation.  We  do 
not  understand  that,  in  actions  for  injuries  caused  by  negli- 
gent escape  of  fire  from  a  railroad  engine,  it  operates  or  is  in- 
tended to  abrogate  or  modify  the  general  rule,  which  make? 
it  incumbent  on  the  plaintifiT,  in  the  first  instance,  to  establish 
a  prima  facie  case,  or  to  devolve  on  the  defendant  the  burden 
of  doing  more  than  disproving  the  prima  facie  Case  shown  by 
the  plaintifi".  Railroad  companies,  being  authorized  to  em- 
ploy the  powerful  and  dangerous  agency  of  steam,  are  re- 
quired by  law  to  use  due  and  reasonable  care  to  prevent 
injury  to  the  property  of  others;  as  has  often  been  said,  a 
high  degree  of  care.  Reasonable  care,  however,  does  not  re- 
quire the  adoption  of  every  new  invention  or  contrivance  whicb 
science  may  or  can  suggest,  as  to  the  utility  of  which  men 
equally  skilled  may  diflFer.  They  fulfill  the  measure  of  their 
duty  in  this  respect  by  adopting  such  appliances  and  con- 
trivances as  are  in  practical  use  by  well-regulated  railroad 
companies,  and  which  have  been  proved  by  experience  to  be 
adapted  to  the  purpose.  When  they  have  discharged  this 
duty,  they  are  not  liable  for  accidental  injuries  caused  by  the 
escape  of  fire  from  their  engines.  The  mere  fact  that  a  fire 
originated  from  sparks  emitted  from  an  engine  is  not  suffi- 
cient to  fasten  a  liability  on  the  company;  neither  does  the 
rule  so  operate.  It  is  not  a  rule  of  liability,  but  of  evidence. 
Though  no  mechanical  contrivance  has  been  invented  or  is 
in  use  which  can  efiectually  prevent  the  escape  of  fire  from 
locomotives  at  all  times  and  under  all  circumstances,  from, 
which  injury  may  result,  experience  has  demonstrated  that 
fire  rarely  escapes  in  such  quantity  or  volume  as  to  cause- 
damage  when  the  engines  are  properly  constructed,  are  sup- 
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plied  with  the  most  improved  appliances  for  preventing  the 
escape  of  fire,  and  are  managed  with  care.  On  the  advanced 
progress  in  mechanical  appliances,  and  the  practical  demon- 
Ftration  of  their  utility  and  eflBciency,  a  reasonable  inference 
may  arise,  when  fire  originates  from  sparks  emitted  by  a  loco- 
motive in  suflScient  quantity  or  volume  to  occasion  damage, 
that  the  engine  is  not  properly  constructed,  or  that  it  has  not 
the  improved  appliances,  or  is  not  managed  with  care.  When 
the  inference  is  repelled  by  proof  of  the  proper  construction 
of  the  engine,  and  use  of  the  proper  appliances,  and  careful 
management,  the  plaintifi"  cannot  maintain  the  action  with- 
out making  proof  of  other  negligence  or  want  of  care.  The 
extent  of  the  rule  is,  that  injury  caused  by  fire  escaping  from 
an  engine  is  a  circumstance  from  which  the  inference  of  neg- 
ligence in  construction  and  management  of  the  engine  may 
be  reasonably  drawn,  but  negligence  in  no  other  respect.  It 
is  the  application  of  the  general  principle  that  presumptive 
evidence  is  founded  on  the  connection  which  experience  has 
<iemon8trated  to  exist  between  the  facts  proved  and  the  facts 
intended  to  be  proved.  We  think  the  rule  that  the  destruc- 
tion or  damage  of  property  by  fire  escaping  from  a  railroad 
■engine  raises  an  inference  of  negligence,  consisting  in  a  defect 
in  its  construction,  or  in  the  appliances  used,  or  want  of  due 
<;are  in  its  management,  a  sound  and  just  rule,  and,  as  thus 
limited  and  qualified,  will  more  effectually  accomplish  the 
protection  of  property  and  the  ends  of  the  law. 

The  same  observations  apply  to  all  the  charges  requested 
by  defendant.  On  the  assumption  that  the  fire  originated 
from  sparks  emitted  from  the  engine,  they  put  on  plaintiff  the 
burden  to  show  that  the  engine  was  not  properly  managed,  or 
that  the  spark-arrester  was  not  in  good  order,  in  view  of  the 
-evidence  that  the  spark-arresters  used  by  defendant  would 
last  only  from  three  to  twelve  months,  and  of  the  absence  of 
proof  that  the  particular  engine  had  ever  been  inspected,  and 
of  the  manner  in  which  the  engine  was  managed, — facts  pe- 
culiarly within  the  knowledge  of  defendant,  with  the  means 
and  opportunity  of  proof. 

Affirmed.  

Liability  of  Railroad  Company  fob  Fire  Communicated  by  Loco- 
motive Engines  —  Presumption  as  to  Negligence:  See  Oulf  etc.  H'y  Co. 
V.  Benson,  69  Tex.  407;  5  Am.  St.  Rep.  74,  aud  uoto  77;  IJuU  v.  Sacramento 
Valley  If.  R.  Co.,  14  Cal.  387;  73  Am.  Dec.  65G,  and  note  058;  Ohio  etc.  R.  R, 
■Co.  V.  Shanc/ell,  47  111.  497;  95  Am.  Dee.  504,  aud  note  508. 
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Clay  v,  Powell. 

186  Al.ABA.ilA,  638.] 
iKjTJNOnoN.  —  BiUi  IN  Equttt  will  Lib  at  Suit  of  Lessee,  Who  Claihr 
ExoLUsrvB  RiQHT  to  carry  on  a  particular  business  on  the  leased  prem- 
ises, to  restrain,  by  injunction,  another  lessee,  having  notice  of  the  com< 
plainant's  right,  from  so  using  his  own  rented  premises  as  wrongfully  to 
disturb  such  right.  But  the  lessee  defendant  having  sublesised  to  an- 
other,  allowing  him  to  carry  on  the  business  iu  violation  of  the  complain- 
ant's exclusive  right,  a  temporary  injunction,  as  against  said  lessee,  is 
properly  dissolved,  when  not  kept  in  force  by  the  complainant  against 
the  sublessee,  who  actually  carried  on  the  business. 

C.  F.  HamUl  and  W.  L.  Clay,  for  the  appellant. 

SoMERViLLE,  J.  The  complainant,  Clay,  claims  to  be  th© 
exclusive  owner,  by  purchase,  of  the  right  to  sell  tobacco  and 
cigars  in  the  office  of  the  Florence  Hotel,  in  Birmingham, 
Alabama,  for  the  space  of  twelve  months  from  October,  1886. 
With  this  privilege  he  also  rented  from  Jackson  and  McCurdy, 
proprietors  of  the  hotel,  sufficient  space  in  the  office  to  carry 
on  this  business,  and  proceeded  openly  to  carry  it  on  in  exer- 
cise of  his  right. 

The  purpose  of  the  bill  is  to  enjoin  the  defendant,  Hugh 
L.  Powell,  and  his  sublessees,  Foster  Brothers  &  Co.,  from  any 
wrongful  disturbance  of  the  complainant's  easement.  It  is 
alleged  that  Jackson  and  McCurdy,  who  are  also  made  de- 
fendants to  the  bill,  had,  after  their  agreement  with  complain- 
ant, cut  oflF  a  space  in  the  hotel  office,  separating  it  by  a 
partition  of  wood  and  glass,  and  connecting  it  by  a  front 
entrance  with  Nineteenth  Street,  and  had  rented  it  to  Powell,, 
to  be  used  by  him  as  a  railroad  supply  store;  and  that  Powell, 
being  himself  interested  in  the  business,  had  allowed  the  de- 
fendants, Foster  Brothers  &  Co.,  to  carry  on  the  business  of 
selling  cigars  and  tobacco  on  the  rented  premises,  with  notice 
of  complainant's  easement,  thus  injuriously  competing  with 
complainant's  business,  and  interfering  with  his  exclusive' 
right. 

It  is  not  denied  that  the  bill  has  equity,  as  one  in  tho^ 
nature  of  specific  performance,  to  prevent  a  sublessee  from, 
making  an  improper  use  of  the  rented  premises,  in  violation, 
of  an  agreement  of  which  he  has  notice;  and  also  for  the  pro- 
tection of  an  easement  by  the  terras  of  which  the  complainant 
is  entitled  to  the  enjoyment  of  an  exclusive  privilege.  Thfr 
bill  is  maintainable,  in  part,  upon  the  principles  analogous  to 
those  governing  the  equitable  remedy  of  specific  performance,. 
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and  in  part  upon  "  the  necessity  of  preventing  a  constantly 
recurring  grievance,  resulting  from  the  continuous  breach  of 
the  covenant,  which  cannot  be  adequately  compensated  by  an 
action  for  damages":  Maddox  v.  White,  4  Md.  72;  59  Am. 
Dec.  67,  and  note  70,  71 ;  2  High  on  Injunctions,  2d  ed.,  sees. 
1150,  1151;  Parkman  v.  Aicardi,  34  Ala.  393;  73  Am.  Dec. 
457;  2  Pomeroy's  Eq.  Jur.,  sees.  614, 625,  689;  3  Id.,  sec.  1342; 
Barret  v.  Blagrave,  5  Ves.  Jr.  556;  Wade  on  Notice,  sees.  289, 
300;  Manhattan  Mfg.  Co.  v.  New  Jersey  Stock  Yard  etc.j  23 
N.  J.  Eq.  161;  Frank  v.  Brunnemann,  8  W.  Va.  462. 

The  appeal  is  taken  from  an  interlocutory  decree  dissolving 
a  preliminary  injunction  granted  by  the  chancellor  restrain- 
ing the  defendants  from  interfering  with  or  disturbing  the 
easement  claimed  by  the  complainant.  This  was  done  on  the 
denial,  in  the  answer  of  Hugh  L.  Powell,  of  the  allegations  on 
which  rested  the  equity  of  the  bill.  There  is  no  assignment 
of  error  based  on  the  action  of  the  chancellor  dissolving  the 
injunction  against  Foster  Brothers  &  Co.,  and  hence  no  ques- 
tion is  raised  by  the  record  as  to  the  correctness  of  that  ruling. 

The  injunction  against  the  defendant,  Hugh  Powell,  was 
based  on  the  theory  that  he  had  some  interest  in  or  power  of 
control  over  the  business  of  Foster  Brothers  &  Co.,  and  that  he 
had  the  legal  authority  to  revoke  a  mere  license  given  to  them 
to  sell  cigars  and  tobacco  on  the  premises  occupied  by  them. 
A  precedent  for  such  an  injunction  is  found  in  Altman  v.  Royal 
Aquarium  Soc,  L.  R.  3  Ch.  Div.  228,  where  the  complainant, 
having  the  exclusive  right  to  sell  and  exhibit  certain  foreign 
wares  on  the  premises  of  the  defendant  society,  was  restrained 
by  injunction  "  from  permitting  or  neglecting  to  prevent "  the 
Bale  or  exhibition  of  goods  by  other  persons  in  violation  of  the 
complainant's  right:  2  High  on  Injunctions,  sec.  1151.  But  an 
interlocutory  injunction  cannot  be  resorted  to  for  the  purpose 
of  divesting  vested  rights,  or  taking  property  from  the  posses- 
sion of  one  person  and  putting  it  in  the  possession  of  another, 
or  of  undoing  what  has  already  been  done,  since  "it  might 
thereby  be  productive  of  as  much  injury  to  defendant  as  that 
of  which  the  party  aggrieved  complains."  The  jurisdiction, 
therefore,  as  observed  by  Mr.  High,  "  being  exercised  to  pre- 
vent the  further  continuance  of  injurious  acts,  rather  than  to 
undo  what  has  already  been  done  on  an  interlocutory  appli- 
cation for  an  injunction,  courts  of  equity  will  only  act  prospec- 
tively, and  will  interpose  only  such  restraint  as  may  suffice  to 
Btop  the  mischief  complained  of,  and  preserve  matters  in  statu 
quo  ":  1  High  on  Injunctions,  sec.  4. 
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The  explicit  denial  by  Hugh  L.  Powell  of  all  interest  in  the 
business  of  Foster  Brothers  &  Co.,  and  of  all  power  of  control 
over  them  in  conducting  it,  and  the  statement  of  facts  made 
in  the  answer  in  support  of  this  conclusion,  all  go  to  a  direct 
denial  of  allegations  in  the  bill,  the  truth  of  which  is  essential 
to  the  maintenance  of  the  injunction  against  this  particular 
defendant.  Conceding  that  he  is  chargeable  with  notice  of 
the  complainant's  rights,  by  reason  of  complainant's  open  and 
continuous  occupancy  of  the  premises,  the  wrong  done  by 
Powell,  if  any,  was  creating  the  easement  in  favor  of  Foster 
Brothers  &  Co.,  which  was  by  contract  for  a  definite  time,  in 
fraud  of  the  complainant's  exclusive  privilege  already  granted 
by  the  hotel  proprietors.  The  defendant  could  not  be  com- 
pelled by  preliminary  injunction  to  interfere  with  Foster 
Brothers  &  Co.,  so  as  to  prevent  them  from  exercising  a  right 
which  he  had  sold  them,  in  connection  with  the  right  of  occu- 
pying the  premises  to  carry  on  their  business.  He  might 
thus  subject  himself  to  an  action  of  trespass,  and  a  court  of 
equity  will  not  compel  one  defendant  by  injunction  to  com- 
mit a  trespass  on  another.  The  remedy  is  rather  to  extend 
its  preventive  arm,  so  as  to  enjoii\  the  party  who  threatens  to 
continue  the  use  of  his  title  wrongfully  acquired  through  a 
breach  of  contract,  trust,  or  confidence,  to  the  prejudice  of  the 
complainant. 

The  remedy  of  the  appellant  was  to  keep  in  force  his  in- 
junction against  Foster  Brothers  &  Co.,  the  parties  themselves 
who  were  actually  carrying  on  the  business  of  selling  cigars 
and  tobacco  in  disturbance  of  his  alleged  easement:  Jones  v. 
Ewing,  56  Ala.  360;  Code  1886,  sec.  3524.  This  he  has  failed 
to  do;  and  in  the  absence  of  any  assignment  of  error,  based 
on*  the  action  of  the  chancellor  in  this  matter,  he  is  without 
remedy  in  this  court. 

There  was  no  error  in  dissolving  the  injunction  against 
Hugh  L.  Powell,  and  the  decree  is  affirmed. 


iNJtTNCnON,  WHEN  BREACH  OP  CONTRACT  RESTRAINED  BY:   Hairs  Appeal, 

60  Pa.  St  458;  100  Am.  Dec.  584;  BMrd  v.  Dennis,  6  Ind.  200;  63  Am.  Dec 
380.  Injunction  will  lie  to  restrain  breach  of  covenant  not  to  carry  on  a  cer- 
tain  kind  of  business  in  a  certain  place:  Cfuerand  v.  Dandelet,  32  Md.  561;  3 
Am.  Rep.  164. 

Owner  of  Land,  of  Which  Another  has  Taken  Unauthorized  Pos- 
fiERSiON,  cannot  have  him  enjoiaed  from  making  a  legal  use  of  the  premises, 
although  it  is  one  of  which  the  landlord  disapproves:  BodtoeU  ▼.  Crauqford 
26  Kan.  292;  40  Am.  Rep.  306. 
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East  Birmingham  Land  Company  v.  Dennis. 

[S5  Alabaha^,  665.] 
NbOOTIABLE  iNSTKtTMENTS. — BONA   FiDB  PURCHASER  O?  NeOOTLABLS  BlLL, 

Bond,  or  Note,  Acquires  Good  Title  thereto,  although  he  buys 
from  a  thief,  if  he  pays  value  for  it  without  notice  of  the  infirmity  of 
his  vendor's  title. 
Cketiticate  of  Corporate  Shares  of  Stock,  in  Ordinary  Form,  is  not 
Negotiable  Paper,  notwithstanding  a  custom  or  usage  among  stock- 
brokers to  the  contrary;  and  an  innocent  purchaser  for  value  of  such 
certificate,  although  indorsed  in  blank  by  the  owner,  obtains  no  better 
title  to  the  stock  than  his  vendor  had,  in  the  absence  of  all  negligence 
on  the  part  of  the  owner. 

Bill  in  equity  by  J.  F.  Dennis  against  J.  P.  Mudd,  and  the 
East  Birmingham  Land  Company,  a  private  corporation,  seek- 
ing to  compel  the  transfer,  on  the  books  of  the  corporation,  of 
a  certificate  for  ten  shares  of  stock,  which  the  complainant 
claimed  to  own,  and  to  compel  its  surrender  to  him  by  said 
Mudd,  who  held  it  under  claim  of  ownership.  The  certificate 
was  issued  in  the  name  of  one  Dearborn,  and  indorsed  by  him 
in  blank,  and  the  complainant  claimed  that  he  had  bought 
the  certificate  from  a  holder  who  had  bought  it  from  Dear- 
born; and  that  it  was  lost  by  him,  or  stolen  from  him,  without 
fault  on  his  part.  Mudd  purchased  the  certificate,  for  full 
value,  from  stock-brokers  in  Birmingham,  and,  while  denying 
complainant's  ownership,  claimed  that  he  acquired  title  by  the 
custom  and  usage  of  brokers  and  merchants  in  that  city.  A 
decree  pro  confesso  was  taken  against  the  corporation.  On 
final  hearing,  the  court  rendered  a  decree  for  the  complainant, 
which  the  defendants  separately  assigned  as  error. 

S.  D.  Weakley,  for  the  appellants. 

W.  R.  Houghton,  contra. 

SoMERViLLE,  J.  We  coucur  in  the  conclusion  reached  by 
the  judge  of  the  city  court,  that  the  appellee,  Dennis,  com- 
plainant in  the  bill,  is  the  owner  of  the  ten  shares  of  stock 
which  are  the  subject  of  litigation  in  the  present  suit.  The 
testimony  satisfactorily  proves  that  the  certificate  of  stock,  in- 
dorsed in  blank  by  Dearborn,  who  was  the  owner  on  the  books 
of  the  defendant  corporation,  was  the  property  of  the  appel- 
lee, and  was  taken  or  stolen  from  his  possession,  without  any 
negligence  on  his  part  whatever,  several  months  before  it  was 
purchased  by  the  defendant  Mudd,  who  innocently  bought 
and  paid  value  for  it,  some  time  in  March,  1888. 
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The  only  question  is,  whether  Mudd,  who  paid  full  value 
for  this  stock  without  notice  of  the  complainant's  claim  to  it, 
acquired  a  title  superior  to  that  of  complainant. 

The  established  rule  is,  that  no  person  can  ordinarily  be 
deprived  of  his  ownership  of  property  save  by  his  own  con- 
sent, or  his  negligence.  The  only  exception  to  this  rule  is  the 
case  of  a  bona  fide  purchaser  for  value  of  negotiable  paper. 
We  have  no  reference,  of  course,  to  the  taking  of  property  for 
public  uses  by  judicial  condemnation,  which  may  be  done 
without  the  owner's  consent. 

It  cannot  be  contended,  witb  any  degree  of  plausibility, 
that,  under  the  facts  of  this  case,  the  complainant  was  guilty 
of  negligence  or  the  want  of  ordinary  care  in  the  custody  of 
the  certificate.  He  kept  it  in  a  box  in  the  vault  of  a  banking- 
house,  whence  it  was  abstracted  by  some  unknown  person, 
apparently  without  any  fault  on  his  part. 

Nor  does  any  question  arise  involving  the  rights  of  a  sub- 
sequent bona  fide  purchaser  of  stock,  from  one  shown  to  be 
owner  on  the  corporate  books,  who  has  already  made  a  prior 
unregistered  transfer  of  it  to  another  purchaser.  All  such 
transfers  made  by  the  true  owner,  and  not  registered  on  the 
books  of  the  corporation  within  fifteen  days,  are  declared  by 
statute  to  be  "void  as  to  bona  fide  creditors,  or  purchasers 
without  notice":  Code  1886,  sec.  1671;  Fisher  v.  Jones,  82  Ala. 
117.  If  the  defendant  Mudd  had  claimed  by  a  subsequent 
purchase  from  Dearborn,  the  owner  of  the  stock  on  the  cor- 
porate books,  this  question  would  arise.  But  he  does  not  so 
claim,  his  title  being  derived  through  the  complainant,  Dennis, 
himself,  by  two  or  more  intermediate  transferees,  the  first  of 
whom  was  a  fraudulent  holder  without  title.  Whether  Mudd'a 
title  to  the  stock,  therefore,  is  superior  to  that  of  Dennis,  de- 
pends on  whether  a  certificate  of  stock,  indorsed  in  blank  by 
the  owner,  is  to  be  treated  as  negotiable  paper. 

The  rule  is  well  settled  that  a  bona  fide  purchaser  of  a  nego- 
tiable bill,  bond,  or  note,  although  he  buys  from  a  thief,  ac- 
quires a  good  title,  if  he  pays  value  for  it  without  notice  of  the 
infirmity  of  his  vendor's  title.  The  authorities  are  clear  in 
support  of  the  view  that  a  certificate  of  corporate  shares  of 
stock,  in  the  ordinary  form,  is  not  negotiable  paper,  and  thai 
a  purchaser  of  such  certificate,  although  indorsed  in  blank  by 
the  owner,  where  no  question  arises  under  the  registration 
laws,  obtains  no  better  title  to  the  stock  than  his  vendor  had, 
in  the  absence  of  all  negligence  on  the  part  of  the  owner,  or 
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his  authority  to  make  the  sale.  This  question  arose,  and  was 
decided  by  the  New  York  court  of  appeals,  in  Mechanics'  Bank 
V.  New  York  and  New  Haven  R.  R.  Co.,  13  N.  Y.  599.  It  was 
there  held  that  such  a  certificate  does  not  partake  of  the 
character  of  a  negotiable  instrument,  and  that  a  hona  fide 
assignee,  with  full  power  to  transfer  the  stock,  takes  the  cer- 
tificate subject  to  the  equities  which  existed  against  his 
assignor.  Such  certificates,  said  Comstock,  J.,  "contain  no 
words  of  negotiability.  They  declare  simply  that  the  person 
named  is  entitled  to  certain  shares  of  stock.  They  do  not, 
like  negotiable  instruments,  run  to  the  bearer,  or  order  of  the 
party  to  whom  they  are  given."  They  were  said  to  be,  in  some 
respects,  like  a  bill  of  lading,  or  warehouse  receipt,  being  "the 
representative  of  property  existing  under  certain  conditions, 
and  the  documentary  evidence  of  title  thereto."  The  most  that 
can  be  said  is,  that  all  such  instruments  possess  a  sort  of 
quasi  negotiability,  dependent  on  the  custom  of  merchants 
and  the  convenience  of  trade.  They  are  not,  in  the  matter  of 
transferability,  protected  strictly  as  negotiable  paper. 

In  Shaw  V.  Spencer,  100  Mass.  382,  97  Am.  Dec.  107,  it  wa& 
also  decided  that  a  certificate  of  corporate  stock,  transferred 
in  blank  on  its  back,  was  clearly  not  a  negotiable  instru- 
ment. "  No  commercial  usage,"  it  was  said,  "  could  give 
to  such  an  instrument  the  attribute  of  negotiability.  How- 
ever many  intermediate  hands  it  may  pass  through,  who- 
ever would  obtain  a  new  certificate  in  his  own  name  must 
fill  out  the  blanks,  ....  so  as  to  derive  title  to  himself 
directly  from  the  last  recorded  stockholder,  who  is  the  only 
recognized  and  legal  owner  of  the  shares."  The  case  of  Sewalt  ■ 
V.  Boston  Water  Power  Co.,  4  Allen,  282,  81  Am.  Dec.  701,  de- 
cided by  the  same  court  a  few  years  before,  is  referred  to  as  a 
precedent  in  support  of  this  conclusion. 

The  precise  point  in  the  present  case  was  also  decided  in 
Barstow  v.  Savage  Mining  Co.,  64  Cal.  388,  49  Am.  Rep.  705, 
where  it  was  expressly  held  that  a  hona  fide  purchaser  of 
stock  standing  on  the  company's  books  in  the  name  of  the 
former  owner,  regularly  indorsed  by  him,  and  stolen  from  the 
present  owner  without  his  fault,  gets  no  title.  The  decision 
was  based  on  the  fact  that  such  certificates  are  not  negotiable 
instruments,  but  simply  muniments  of  title,  and  evidences  of 
the  holder's  right  to  a  given  share  in  the  property  and  fran- 
chises of  the  corporation.  It  was  observed,  in  regard  to  the 
matter  of  negligence,  as  foUowo:  "  But  if  the  purchaser  from 
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one  who  has  not  the  title,  and  has  no  authority  to  sell,  relies 
for  his  protection  on  the  negligence  of  the  true  owner,  he  must 
«how  that  such  negligence  was  the  proximate  cause  of  the 
deceit." 

The  same  principle  was  applied  to  bills  of  lading  in  Gumey 
V.  Behrend,  3  El.  &  B.  622,  decided  by  the  English  queen's 
bench,  where  an  instrument  of  that  kind,  indorsed  in  blank 
by  the  consignor,  and  sent  by  him  to  his  correspondent,  had 
been  misappropriated.  The  correspondent,  without  authority, 
fraudulently  transferred  the  bill  for  value;  and  it  was  held  by 
Lord  Campbell  that  for  the  want  of  the  element  of  negotiabil- 
ity in  the  paper,  the  title  to  the  goods  was  unaflfected  by  the 
transaction. 

The  doctrine  of  Baratow  v.  Savage  Mining  Co.,  supra,  is  well 
supported  by  authority,  and  in  our  judgment  announces  a  cor- 
rect principle  of  law,  and  we  fully  approve  it:  Wooley  v.  Ser- 
geant, 8  N.  J.  L.  262;  14  Am.  Dec.  419,  note  427,  and  cases 
there  cited;  Cook  on  Stock  and  Stockholders,  sees.  7,  10,  192, 
368,487;  2  Daniel  on  Negotiable  Instruments,  3d  ed.,  sec.  1708  g. 
It  harmonizes  entirely  with  the  declaration  of  our  statute  that 
shares  of  stock  in  private  corporations  "  are  personal  property, 
transferable  on  the  books  of  the  corporation,"  in  accordance 
with  the  rules  and  regulation  of  the  corporation:  Code  1886, 
fiec.  1669;  Campbell  v.  Woodstock  Iron  Co.,  83  Ala.  351. 

There  is  a  class  of  cases  not  to  be  confounded  with  the  one 
in  hand,  where  the  holder  of  such  a  certificate  of  stock  in- 
<ior6ed  in  blank  is  clothed  with  power  as  agent  or  trustee  to 
deal  with  such  stock  to  a  limited  extent,  and  transfers  it  by 
■exceeding  his  powers  or  in  breach  of  his  trust.  In  such  cases 
it  has  often  been  held  that  the  true  owner,  having  conferred  on 
the  holder,  by  contract,  all  the  external  indicia  of  title,  and  an 
apparently  unlimited  power  of  disposition  over  the  stock,  "  is 
^stopped  to  assert  his  title  as  against  a  third  person  who,  act- 
ing in  good  faith,  acquires  it  for  value  from  the  apparent 
owner":  2  Daniel  on  Negotiable  Instruments,  3d  ed.,sec.  1708  g; 
McNeil  v.  Tenth  National  Bank,  46  N.  Y.  325;  7  Am.  Rep.  341; 
Mount  Holly  Turnpike  Co.  v.  Ferree,  17  N.  J.  Eq.  117;  Frail  v. 
Tilt,  28  Id.  479;  Merchants'  Bank  v.  Livingston,  74  N.  Y.  223. 
These  cases  rest  on  the  principle  that  it  is  more  just  and  rea- 
eonable,  where  one  of  two  innocent  parties  must  suffer  loss,  that 
he  should  be  the  loser  who  has  put  trust  and  confidence  in  the 
deceiver  rather  than  a  stranger  who  has  been  negligent  in 
trusting  no  one:  Allen  v.  Mauray,  66  Ala.  10. 
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It  being  an  established  principle  of  law  that  certificates  of 
stock  are  not  to  be  regarded  as  negotiable  paper,  it  is  not  per- 
missible to  prove  a  custom  or  usage  among  stock-brokers  to 
the  contrary.  No  usage  is  good  which  conflicts  with  an  estab- 
lished principle  of  law,  any  more  than  one  which  contravene* 
or  nullifies  the  express  stipulations  of  a  contract:  Dickinson  v. 
Oay,  83  Am.  Dec,  656,  and  note  664;  East  Tennessee  etc.  R.  R^ 
Co.  V.  Johnston,  75  Ala.  596;  51  Am.  Rep.  489;  Lehman  v. 
Marshall,  47  Ala.  362. 

The  decree  of  the  court  below  is  in  accordance  with  thes& 
views,  and  must  be  aflBrmed. 


Certificate  of  Stock  not  Neootiable  Instbttment:  Shaw  v.  Spencer, 
100  Mass.  382;  97  Am.  Deo.  107. 

Purchaser  of  Corporate  Stock,  with  Notice  of  Trust  in  Favor  of 
Third  Person,  takes  nothing  as  against  the  ceatm  que  trust:  Crocker  v. 
Crocker,  31  N.  Y.  507;  88  Am.  Dec.  291,  and  see  note  297. 

Stolen  Negotiable  Secukities,  Right  of  Owner  to  Follow  Peo* 
OEXDS:  Newton  r.  Porter,  69  N.  Y.  133;  25  Am.  Bep.  152. 
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150  Abkanbas,  42.  J 
XJsM  OF  Wifk's  Monet  by  Husband  with  hek  Consent.  —  Where  a  hus- 
band collects  his  wife's  money,  and,  without  objection  on  her  part,  nsea 
it  as  his  own  for  more  than  ten  years,  obtaining  credit  on  the  faith  of  its 
being  his  own,  she  cannot  afterwards  assert  her  claim  to  it  or  to  its  pro- 
ceeds against  his  creditors. 

V0LT7NTABT    ALIENATION    07    HIS    PrOPBRTT  BT   EMBARRASSED    DEBTOR   IS 

Presuhftivelt  Fraxtdulent  as  against  existing  creditors.  Indebted- 
ness raises  a  presumption  of  fi'and,  which  becomes  conclusive  upon  in- 
solvency. But  a  voluntary  conveyance  by  a  person  in  debt  is  not  per  tie 
fraudulent  as  to  subsequent  creditors;  to  make  it  so  they  must  prove 
actnal  or  intentional  fraud. 
Property  Conveyed  to  Wife,  when  Subjected  to  Satisfaction  of  Hits- 
band's  Debts.  — Where  a  husband  makes  a  voluntary  post-nuptial  set- 
tlement upon  his  wife,  by  having  conveyed  to  her  real  estate  exceeding 
in  value  the  rest  of  his  property,  at  a  time  when  he  is  largely  insolvent 
as  an  individual,  and  the  firm  of  which  he  is  a  member  is  on  the  brink  of 
rain,  the  deed  to  her  not  being  acknowledged  by  the  grantor  so  as  to 
entitle  it  to  record  until  about  two  years  after  its  execution,  and  after 
the  commencement  of  a  suit  by  his  creditors  to  subject  the  property  to 
the  satisfaction  of  their  debt,  and  where,  shortly  after  the  transfer,  his 
firm  contracts  a  debt  of  considerable  magnitude  to  the  creditors  seeking 
to  subject  the  property  to  the  satisfaction  of  their  debt,  at  a  time  when 
he  had  no  reasonable  ground  to  believe  that  ho  would  be  able  to  pay  the 
same,  the  transaction  wears  the  badge  of  fraud,  and  the  property  so 
conveyed  will  be  subjected  to  the  payment  of  the  debts  of  said  creditors. 

Bill  to  subject  property  to  Batisfaction  of  the  plaintiffs' 
debt.     The  opinion  states  the  facts. 

Atkinson  and  Tompkins,  for  the  appellants. 

Montgomery  and  Hamby,  for  the  appellees. 
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Smith,  J.  The  bill  alleged  that  the  plaintiffs,  Driggs  &  Co., 
had  recovered  judgment  against  Norwood,  as  a  member  of 
the  firm  of  Nelson  &  Co.,  for  morejthan  twelve  hundred  dol- 
lars, and  had  taken  out  execution  thereon,  which  was  returned 
unsatisfied;  that  Norwood  had  bought  a  lot  in  the  town  of 
Prescott,  and  for  the  purpose  of  cheating  and  hindering  his 
creditors,  had  caused  the  deed  to  be  made  to  his  wife.  The 
prayer  was  for  the  subjection  of  the  property  to  the  satisfac- 
tion of  the  plaintiffs'  debt. 

The  defendants  filed  a  joint  answer,  in  which  they  denied 
any  fra^d  in  the  transaction,  and  averred  that  the  lot  was 
purchased  and  paid  for  with  the  wife's  own  money.  The  bill 
was  dismissed  at  the  hearing. 

The  testimony  developed  these  facts:  Norwood  was  a  coun- 
try physician  with  a  limited  practice,  and  utterly  without 
means,  until,  in  the  year  1869,  he  married  a  widow,  who  had 
an  interest  in  her  deceased  husband's  estate.  From  this 
source  he  received  fifteen  hundred  dollars.  He  invested  eight 
hundred  dollars  in  a  farm,  taking  the  title  in  his  own  name, 
and  lent  such  part  of  the  remainder  as  was  not  consumed  in 
the  support  of  the  family,  upon  interest.  He  seems  to  have 
enjoyed  a  reasonable  share  of  prosperity,  cultivating  his  farm 
and  practicing  his  profession,  until  the  year  1882,  when  he 
removed  to  Prescott,  the  county  seat  of  his  county.  He  was 
then  the  owner  of  another  small  farm,  in  addition  to  the  one 
previously  mentioned,  was  free  from  debt,  and  had  one  thou- 
sand dollars  or  more  due  to  him  in  notes  and  accounts.  He 
was  regarded  by  his  neighbors  as  a  man  in  easy  circumstances. 
About  this  time  he  was  induced  to  sign  a  bond  of  five  thou- 
sand dollars;  and  the  condition  of  the  bond  not  having  been 
performed,  he  and  two  others  of  the  sureties  made  their  joint 
note  for  sixteen  hundred  dollars  in  adjustment  of  their  liabil- 
ity. This  note  had  not  been  paid  down  to  the  taking  of  the 
proofs  in  this  cause,  and  an  action  was  pending  in  the  courts 
upon  it.  In  the  course  of  the  complications  growing  out  of 
this  bond,  and  as  soon  as  it  was  ascertained  that  the  sureties 
were  in  for  a  loss,  Norwood  made  a  suspicious  transfer  of  the 
smaller  of  his  two  farms  and  of  his  book-accounts  to  a  friend 
in  Prescott.  In  the  fall  of  1882  he  also  sold  the  other  farm, 
and  about  the  Ist  of  October  in  that  year  was  admitted  as  a 
partner  in  the  mercantile  firm  of  Nelson  &  Co. 

On  November  18,  1882,  he  became  surety  on  the  bond  of 
the  postmaster  at  Prescott,  and  made  oath  that  he  was  worth 
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one  thousand  dollars  over  and  above  all  debts,  liabilities,  and 
exemptions.  On  November  21,  1882,  occurred  the  transaction 
which  is  the  subject  of  thiq  controversy;  viz.,  the  purchase  of 
the  town  lot  for  $360,  and  the  conveyance  of  it  to  his  wife. 
A  few  days  afterwards,  —  not  later  than  the  let  of  December 
following, — Norwood's  firm  failed  in  business,  or  was  closed 
out  by  creditors.  The  plaintiffs  recovered  their  judgment  on 
September  4,  1884.  It  does  not  appear  from  the  record  when 
their  debt  was  created.  It  is  probable  that  it  was  before  the 
date  of  the  conveyance,  which  is  attacked  herein  as  fraudulent; 
since,  as  we  have  seen,  the  firm  of  Nelson  &  Co.  failed  very 
shortly  afterwards.  The  plaintiffs  were  bankers  at  Prescott,^ 
and  it  would  be  strange  if  the  firm  of  Nelson  <fe  Co.  could 
have  obtained  so  large  a  credit  on  the  verge  of  insolvency  or 
after  insolvency.  Still,  on  this  point  of  the  exact  date  of  th& 
accrual  of  the  debt  there  is  neither  allegation  nor  proof,  and 
the  plaintiffs  must  accordingly  be  treated  as  subsequent  credi- 
tors. 

The  money  which  Norwood  collected  for  his  wife  was  right* 
fully  hers,  and  could  have  been  secured  to  her  use  by  an 
investment  in  real  estate  in  her  own  name,  or  by  an  invest- 
ment in  personal  property,  a  schedule  of  which  was  recorded 
in  the  county  of  her  residence;  or  possibly,  if  it  was  desirable 
to  keep  it  in  money  or  choses  in  action,  by  holding  it  sepa- 
rately from  that  of  her  husband.  It  was  her  separate  prop- 
erty BO  long  as  she  chose  to  preserve  its  distinctive  character,^ 
and  did  not  intrust  its  management  or  control  to  him  other- 
wise than  as  an  agent:  Beeman  v.  Covser,  22  Ark.  429;  Con- 
stitution of  1868,  art.  12,  sec.  6;  Humphries  v.  Harrison,  30 
Ark.  79;  Hydnck  v.  Burke,  30  Id.  124. 

There  is  nothing  to  show  that  Norwood,  in  the  investments 
he  made,  acted  as  his  wife's  agent.  On  the  contrary,  he  pur- 
chased lands  for  his  own  benefit,  and  dealt  with  her  money  as 
his  own  for  a  period  of  more  than  ten  years,  and  obtained 
credit  on  the  faith  of  its  being  his  own.  Mrs.  Norwood  is  not 
shown  to  have  objected  to  such  use,  and  her  assent  must  be 
presumed.  It  is  now  too  late  to  assert  her  claim  to  the  money 
or  its  proceeds  against  her  husband's  creditors:  2  Perry  on, 
Trusts,  sec.  678;  Schouler  on  Domestic  Relations,  3d  ed.,  sec. 
119;  Humes  v.  Scruggs,  94  U.  S.  22. 

If  the  plaintiffs'  debt  was  in  existence  when  the  transfer 
was  made,  there  could  not  be  any  doubt  of  their  right  to  im- 
peach it.     For  every  voluntarjr  alienation  of  his  property  hy 
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an  embarrassed  debtor  is  presumptively  fraudulent  against 
existing  creditors.  Indebtedness  raises  a  presumption  of 
fraud,  which  becomes  conclusive  upon  insolvency.  But  as  to 
subsequent  creditors,  a  voluntary  conveyance  by  a  person  in 
debt  is  not  per  se  fraudulent.  To  make  it  so,  proof  of  actual 
or  intentional  fraud  is  required:  Sexton  v.  Wheaton,  8  Wheat. 
229;  1  Am.  Lead.  Cas.  17,  and  notes;  Hinders  Lessee  v.  Long' 
worth,  11  Wheat.  199;  Mattingly  v.  Nye,  8  Wall.  370;  Wallace 
V.  Penfield,  106  U.  S.  260;  Payne  v.  Stanton,  59  Mo.  159;  Reade 
v.  Livingston,  3  Johns.  Ch.  501;  8  Am.  Dec.  520;  Mittelbury  v. 
Harrison,  11  Mo.  App.  136,  aflBrmed  on  error,  90  Mo.  444. 

The  cases  have  always  made  this  distinction  between  the 
two  classes  of  creditors,  as  to  the  burden  and  quantum  of 
proof.  But  in  the  text-books  and  in  the  decided  cases  there 
ia  some  obscurity,  and  perhaps  conflict,  as  to  what  are  the 
frauds  of  which  subsequent  creditors  may  take  advantage. 
Where  the  fraud  is  directed  specifically  against  them,  as  where 
a  voluntary  settlement  is  made  with  a  view  to  becoming  sub- 
sequently indebted,  there  can  be  no  diflBculty.  Such  a  case 
was  Savage  v.  Murphy,  34  N.  Y.  508,  90  Am.  Dec.  733,  where 
the  judgment  debtor,  being  engaged  in  an  extensive  business 
and  already  considerably  indebtied,  stripped  himself  of  the 
title  to  all  his  property  by  transfer  to  his  wife  and  children, 
with  the  intent  to  contract  a  future  indebtedness  on  the  credit 
of  his  apparent  ownership  of  the  property  transferred,  of  which 
he  still  remained  in  possession. 

But  is  it  necessary  in  every  such  attack  to  show  d  specific 
intent  to  defraud  future  creditors?  Or  may  the  transfer  be 
avoided  at  the  suit  of  a  subsequent  creditor  on  proof  that  it 
was  a  fraud  upon  the  rights  of  previous  creditors? 

In  Toney  v.  McGehee,  38  Ark.  427,  it  was  said :  "  A  voluntary 
conveyance  may  be  impeached  by  a  subsequent  creditor,  on 
the  ground  that  it  was  made  in  fraud  of  existing  creditors; 
but  to  do  so,  he  must  show  either  that  actual  fraud  was  in- 
tended, or  that  there  were  debts  still  outstanding  which  the 
grantor  owed  at  the  time  he  made  it." 

As  we  have  stated  above,  a  creditor  who  assails  a  convey- 
ance of  his  debtor's  property,  made  before  the  creation  of  his 
debt,  must  show  fraud  in  fact.  Existing  indebtedness  is  not 
conclusive,  but  only  a  circumstance  from  which  the  fraudulent 
intent  may  be  inferred:  Pepper  v.  Carter,  11  Mo.  543;  Rose  v. 
Brown,  11  W.  Va.  134. 

In  Cunningham  v.  Williams,  42  Ark.  170,  it  was  said  that 

A.M.  ST.  Kkp.,  Vol.  VU.— « 
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the  intention  must  have  been  to  put  the  property  beyond  the 
reach  of  debts  which  the  settler  intended  thereafter  to  contract, 
and  which  he  did  not  intend  to  pay,  or  had  not  reasonable  ex- 
pectation of  being  able  to  pay:  Compare  1  Am.  Lead.  Cas., 
5th  ed.,  *40  et  seq.;  Wait  on  Fraudulent  Conveyances,  c.  6; 
Bump  on  Fraudulent  Conveyances,  c.  13;  Graham  v.  Railroad 
Co.,  102  U.  S.  148;  Horbach  v.  Hill,  112  Id.  144;  Reade  v.  Liv- 
ingston, 3  Johns.  Ch.  497;  8  Am.  Dec.  520;  Shand  v.  Hanky, 
71  N.  Y.  319;  Parkman  v.  Welch,  19  Pick.  237;  Day  v.  Cooky, 
118  Mass.  527;  Clafiin  v.  Mess,  30  N.  J.  Eq.  211;  Johnson  v. 
Skaggs,  Court  of  Appeals  Ky.,  Jan.  1887. 

But  whether  it  be  sufficient  for  the  subsequent  creditor  to 
prove  that  the  conveyance  was  intended  to  defraud  existing 
creditors,  or  whether  he  must  prove  that  it  was  executed  as  a 
cover  for  future  schemes  of  fraud,  the  deed  under  considera- 
tion must  be  condemned.  It  was  a  voluntary  post-nuptial  set^ 
tlement  by  Norwood  upon  his  wife.  He  was  at  that  time, 
according  to  his  own  account,  largely  insolvent  as  an  indi- 
vidual, and  the  firm  of  which  he  was  a  member  was  on  the 
brink  of  ruin.  The  amount  he  settled  upon  his  wife  exceeded 
in  value  the  rest  of  his  property.  The  deed  to  the  wife  was 
never  acknowledged  before  an  oflBcer  by  the  grantor,  until 
about  two  years  after  its  execution  and  since  the  commence- 
ment of  this  suit.  Without  acknowledgment  it  could  not  be 
recorded.  The  possession  of  the  property  and  the  concealment 
of  the  transfer  may  have  enabled  Norwood  to  obtain  a  false 
credit.  And  shortly  after  the  transfer,  his  firm  contracted  a 
a  debt  of  considerable  magnitude  to  the  plaintifiis,  which  they 
had  no  reasonable  grounds  to  believe  they  would  be  able  to 
pay.     The  transaction  wears  the  badge  of  fraud. 

The  decree  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  grant  to  the  plaintiffs  the  relief  they  pray  for. 

Use  and  Control  of  Wife's  Sepabate  Propebtt  by  Hxtsband:  Dean 
V.  Bailey,  50  HI.  481;  99  Am.  Dec.  533,  and  note  636;  Feller  v.  Alden,  23  Wis. 
301;  99  Am.  Dec.  173,  and  note  177. 

If  Wife  Intrcsts  her  Funds  to  vxr  Hcsband's  Manaoement,  and  he, 
being  a  member  of  a  business  firm,  uses  such  funds  in  its  affairs  without  any 
express  promise  to  repay  them,  she  cannot,  on  the  subsequent  insolvency  of 
the  firm,  be  regarded  as  one  of  its  creditors,  and  as  such  entitled  to  a  divi- 
dend out  of  its  assets:  Jenkins  v.  Middleton,  68  Md.  540.  Neither  does  she 
acquire  any  claim  against  her  husband's  estate  when  he  uses  her  money,  with 
her  acquiescence,  in  his  business,  unless  at  the  time  of  receiving  or  using 
such  money  he  expressly  promised  to  repay  it:  Id.  Money  given  wife  domi- 
ciled with  her  husband  in  Tennessee,  which  he  reduced  to  his  possession 
there,  became  his  property,  and  so  remained  after  their  removal  from  that 
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state:  Tliom  v.  Weatherby,  60  Ark.  237.  Voluntary  advancements  by  a  wife 
for  family  support  or  for  her  husband's  use  in  business,  with  no  contract  to 
repay  it,  is  not  a  valid  consideration  as  against  existing  creditors  for  a  con- 
veyance from  husband  to  wife:  Hanson  v.  Manley,  72  Iowa,  48. 

Gift  from  Wifk  to  Husband  i3  Pkesumed,  where  she  permits  him  for 
ten  years  to  manage  her  property,  receive  the  rents  and  profits,  and  expend 
the  surplus,  without  question:  McLure  v.  Lancaster,  24  S.  C.  273;  58  Am. 
Rep.  259,  and  note  261. 

CONVETANCE  —  PRESUMPTION  OP  FbAUD  FROM  RELATIONSHIP  OP  PAR- 
TIES. — Relationship  of  the  parties  to  a  conveyance  is  not  of  itself  a  badge  of 
fraud;  but  it  is  a  fact  which  naturally  awakens  suspicion,  lends  greater 
weight  to  other  unfavorable  circumstances,  and  renders  necessary  more  com- 
plete and  distinct  proof  of  the  consideration  and  fairness  of  the  transaction: 
Sobinson  v.  Frankel,  85  Tenn.  475.  If  a  debtor  buys  lands,  and  with  intent 
to  defraud  his  creditors  takes  title  in  the  name  of  a  third  person,  from  whom 
the  debtor  afterwards  obtains  a  conveyance,  and  then  conveys  a  portion  of 
the  same  land  to  his  wife  in  consideration  of  the  release  of  her  dower  in  other 
lands,  this  latter  conveyance  will  be  sustained  against  the  judgment  credi- 
tors both  of  the  husband  and  of  the  person  in  whose  name  the  original  deed 
was  fraudulently  taken,  if  the  wife  was  ignorant  of  her  husband's  indebted- 
ness and  of  the  fraud  under  which  he  acquired  title  to  the  land:  Keel  v.  Lar- 
Ian,  83  Ala.  142;  3  Am.  St.  Rep.  702.  Voluntary  post-nuptial  settlement 
upon  wife  is  presumptively  fraudulent  as  to  existing  creditors  of  her  husband: 
and  such  settlement  of  all  his  property  upon  wife  is  absolutely  void  as  to  hia 
exist'mg  creditors  and  subsequent  bona  Jide  purchasers  from  him  without  no- 
tice: Adams  v.  Edgerton,  48  Ark.  419.  Husband  has  clear  right  to  prefer  hia 
wife  over  his  other  creditors  at  anytime:  Cornell  v.  Gibson,  114  Ind.  144;  6 
Am.  St.  Rep.  605;  Brigliam  v.  Hvbbard,  115  Ind.  474;  Sims  v.  Moore,  74 
Iowa,  497.  Conveyance  without  consideration  upon  a  secret  trust,  or  upon 
reservation  for  benefit  of  grantor,  or  to  some  person  without  interest  therein, 
may  be  set  aside,  no  matter  what  intent  of  grantee  may  be:  Lycyna  v.  Leahy ^ 
15  Or.  8;  3  Am.  St.  Rep.  133.  Where  insolvent  grantor  conveyed  to  busi< 
ness  partner,  and  partner  to  grantor's  brother,  each  conveyance  being  made 
without  consideration,  and  with  full  knowledge  of  the  facts,  and  the  grantee 
borrowed  a  sum  of  money  on  the  property  equivalent  to  one  fourth  of  its 
value,  which  he  gave  to  the  original  grantor,  to  be  used  in  paying  certain  of 
the  latter's  creditors,  the  transactions  were  pronounced  fraudulent  and  void 
as  against  creditors  of  the  original  grantor,  and  the  conveyances  were  not 
even  allowed  to  stand  as  security  for  the  money  advanced  by  the  last  grantee: 
Id.  Where  a  husband  conveys  to  his  wife  witli  intent  to  defraud  her  father, 
who  had  loaned  husband  large  sums  of  money,  supposing  him  to  be  wealthy, 
«uch  conveyance  is  fraudulent,  even  though  the  father,  prior  to  knowledge  of 
husl>and'B  insolvency,  requested  such  conveyance  to  be  made  to  secure  prop- 
erty to  his  daughter:  Taylor  v.  Bramcovibe,  74  Iowa,  535.  Wife  is  a  trustee 
for  husband's  creditors,  where  husband  gives  her  money  or  expends  money  on 
her  estate  to  defraud  his  creditors,  she  giving  no  consideration,  and  knowing 
of  intent  to  defraud:  Blour  v.  SmiHi,  114  Ind.  114;  5  Am.  St.  Rep.  593. 

Fraud  cannot  bb  Inferred  from  Mere  Fact  that  Two  Convetancm 
WERE  Executed,  when  one  would  have  answered:  Nance  v.  Nance,  84  Ala. 
375;  5  Am.  St.  Rep.  378.  See  York  County  Bank  v.  Carter,  38  Pa.  St.  446j 
80  Am.  Dec.  494. 

Marriage  Settlement,  Validity  of  as  against  Husband's  Creditors: 
MerriU  v.  SaM,  6  Oa.  563;  60  Am.  Dec.  365,  and  note  371-375;  HougfUon  «. 
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Houghton,  14  Ind.  605;  77  Am.  Dec.  69,  and  note;  Nance  v.  Nance,  84  Ala. 
875;  6  Am.  St  Rep.  378;  National  Exchange  Bank  v.  Watson,  13  R.  I.  91;  45 
Am.  Rep.  13;  Herring  v.  WicUuxm,  29  Gratt.  628;  26  Am.  Rep.  405;  Me- 
Oowan  T.  Hitt^  16  S.  C.  602;  42  Am.  Rep.  650. 


Hall  v.  Lackmond. 
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ExSOimON  ISSTTED  WITHOUT  OFFICIAL  SeAL  MAT  BR  AMENDED  by  order  of 

court  requiring  the  clerk  to  affix  the  seal,  and  the  amendment  will  have 
relation  to  the  date  of  the  writ.  And  the  power  of  the  court  to  amend 
the  writ  is  in  no  way  affected  by  the  fact  that  a  bond  ia  given  to  btay 
proceedings  under  the  execution,  daring  the  pendency  of  an  application 
to  quash  it  for  want  of  the  seal. 
Costs  of  Pkoceedino  may  be  Adjudged  against  Pakty  Moving  to 
Quash  Writ  of  Execution,  on  the  ground  that  it  was  issued  withoot 
afiixiug  the  clerk's  seal  thereto. 

Appeal.    The  opinion  states  the  case. 

Scott  and  Jones,  for  the  appellant. 

A.  B.  and  R.  B.  Williams,  for  the  appellee. 

CocKBiLL,  C.  J.  The  clerk  of  the  Hempstead  circuit  court 
issued  execution  upon  a  judgment  rendered  in  favor  of  the 
appellee,  against  the  appellant,  without  attaching  his  seal  of 
office  to  the  writ.  It  was  levied  by  the  sheriff  upon  the  ap- 
pellant's personal  property,  but  upon  application  to  the  circuit 
judge,  and  the  execution  of  a  bond  under  section  2988,  Mans- 
field's Digest,  proceedings  under  the  execution  were  stayed  un- 
til the  next  term  of  the  circuit  court,  when,  upon  the  motion 
of  the  appellee,  the  clerk  was  required  to  affix  his  seal,  and 
the  appellant's  application  to  quash  the  writ  was  thereupon 
denied. 

The  argument  of  the  appellant  is,  that  inasmuch  as  his 
proceeding  is  a  direct  attack  upon  the  writ,  the  court  erred  in 
refusing  to  quash  it;  and  to  sustain  the  position  he  cites  the 
early  cases  in  our  reports,  where  writs  without  seal  were  de- 
clared nullities. 

As  early  as  Whiting  v.  Beehe,  12  Ark.  421,  and  Mitchell  v. 
Conley,  13  Id.  414,  the  error  of  the  early  cases  was  made 
manifest,  and  the  inherent  power  of  the  courts  to  amend  their 
writs,  both  original  and  judicial,  when  defective  only  in  the 
want  of  a  seal  or  other  matter  of  form,  was  declared.  The 
doctrine  of  these  cases  has  been  often  reiterated,  both  in 
direct  and  collateral  attacks  upon  writs:  Kahn  v.  Kahn,  44 
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Ark.  404;  Rice,  Stix,  &  Co.  v.  Dale  and  Richardson,  45  Id.  34; 
Jett  V.  Shinn,  47  Id.  373,  and  cases  cited  therein. 

The  argument  that  the  amendment  cannot  have  relation  to 
the  date  of  the  writ,  because  the  sureties  in  the  bond  to  stay 
the  execution  will  be  injuriously  affected,  is  without  founda- 
tion. The  fact  that  the  writ  is  capable  of  amendment  shows 
that  it  is  not  void,  but  that  the  defect  is  cured  by  relation  to 
its  date:  Sannoner  v.  Jacohson,  47  Ark.  31;  and  "it  hat^  been 
held,  upon  full  consideration,  that  the  courts  have  power  to 
amend  their  process  and  records,  notwithstanding  such  amend- 
ment may  aflFect  existing  rights":  Tilton  v.  C afield,  93  U.  S. 
163,  quoted  in  Sannoner  v.  Jacohson,  supra.  But  what  rights 
have  the  sureties  in  the  injunction  bond  that  are  affected  by 
the  amendment?  They  knew,  or  are  presumed  to  have  known, 
that  if  they  did  not  lend  their  aid  in  interfering  with  the  exe- 
cution of  the  writ,  it  would  prove  effective  to  the  plaintiff  in 
the  execution  in  holding  the  property  levied  upon;  and  they 
executed  the  bond  with  the  knowledge  that  the  court  might, 
if  a  proper  case  was  presented,  exercise  its  power  of  amend- 
ment. The  execution  of  a  bond  by  them  could  not  defeat  the 
power.  The  appellant  has  only  to  return  to  the  sheriff  the 
property  released  by  the  bond,  to  relieve  his  solicitude  about 
his  sureties. 

It  is  contended  that  the  costs  of  the  application  to  quash 
the  writ  should  have  been  adjudged  against  the  plaintiff  in 
the  execution  when  the  amendment  was  made.  The  court 
may  impose  terms  when  it  sees  fit,  upon  the  allowance  of  an 
amendment.  It  declined,  in  this  case,  to  do  bo.  It  was  the 
fault  of  the  clerk,  and  not  of  the  appellee,  that  the  seal  was 
not  attached  to  the  writ,  and  the  court  might  have  caused  the 
amendment  without  waiting  for  the  suggestion  to  come  from 
the  appellee:  Kahn  v.  Kuhn,  supra.  The  defect  did  not  affect 
any  substantial  right  of  the  appellant;  the  stay  of  the  execu- 
tion was  unnecessary,  and  was  for  his  benefit,  and  it  was  not 
an  abuse  of  discretion  to  adjudge  the  costs  against  him. 

Afiirmed.  

Execution  mat  be  Amended  in  matters  of  form  and  as  to  clerical  errors 
and  omissions,  but  it  csmnot  be  amended  as  to  matters  of  substance:  Blanks 
V.  Hector,  24  Ark.  496;  88  Am.  Dec.  780;  and  see  Durham  v.  Heaton,  28  111. 
204;  81  Am.  Dec.  275,  and  note;  Hunt  v.  Loucks,  S8  Cal.  372;  99  Am.  Dec. 
404;  McCormick  v.  Wheeler,  36  111.  114;  85  Am.  Dec.  388. 

Writ  of  Execution  may  be  Amended,  where  it  has  no  seal,  by  the  court's 
ordering  the  seal  to  be  afi^ed:  Conoith  v.  Stale  Bank,  18  Wis.  560;  86  Am. 
Dec.  763. 
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St.  Louis,  Iron  Mountain,  and  Southern  Kail- 
way  V.  Harper. 

[SO  Abkamsab,  157.1 
DsposmoM  ov  WiTNUs  Convicted  of  Murder  after  It  was  Taker  be- 
comes incompetent  by  bis  conviction,  and  cannot  be  admitted  after  bis 
execution,  altbongb  it  was  read  on  a  former  trial  bad  before  bis  con- 
viction. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

Dodge  and  Johnson,  for  the  appellant. 

J.  D.  Cook,  and  A.  B.  and  R.  B.  Williams,  for  the  appellee. 

CocKRiLL,  C.  J.  Harper  recovered  judgment  against  the 
railroad  for  a  personal  injury,  but  on  appeal  to  this  court  it 
was  reversed  and  a  new  trial  ordered:  44  Ark.  524.  Deno 
Casat's  deposition  was  read  on  the  first  trial,  and  the  verdict 
was  based  in  the  main  upon  that  evidence.  The  deposition 
had  been  taken  while  Casat  was  confined  in  the  Pulaski 
County  jail  on  a  charge  of  murder.  On  the  second  trial  the 
defendant  objected  to  the  use  of  Casat's  testimony,  upon  the 
ground  that  since  the  first  trial  he  had  been  convicted  of  a 
capital  offense.  The  production  of  the  record  of  conviction  was 
waived,  and  it  was  agreed  that  Casat  had  been  convicted  of 
murder  in  the  first  degree  in  the  Pulaski  circuit  court,  and 
executed  since  the  first  trial.  The  court  permitted  the  depo- 
sition to  be  read  as  evidence  to  the  jury,  the  verdict  was  for 
the  plaintiff,  and  the  company  appealed. 

The  question  is.  Did  the  court  err  in  receiving  Casat's  tes- 
timony? If  Casat  had  been  offered  as  a  witness  after  his 
conviction,  his  testimony  could  not  have  been  received.  The 
conviction  rendered  him  infamous,  and  disqualified  him  to 
testify:  Mansfield's  Digest,  sec.  2859;  Werner  \.  State,  44  Ark. 
122.  But  as  he  was  a  competent  witness  when  the  deposition, 
was  taken,  it  is  argued  that  a  subsequent  conviction  could  not 
render  his  previous  testimony  incompetent.  All  depositions  in 
actions  at  law  are  taken  de  henne  esse,  —  that  is,  subject  to  the 
contingency  of  the  witness  not  being  able  to  attend  court  at 
the  trial:  Mansfield's  Digest,  sees.  2925,  2921.  If  it  is  shown 
at  the  trial  that  the  witness  is  not  embraced  in  one  of  the  ex- 
cepted classes  at  that  time,  the  deposition  is  excluded,  and  th& 
witness  must  be  called  for  oral  examination.  If  he  is  within 
the  contingency  provided  by  the  statute,  the  deposition  is 
taken  in  lieu  of  the  witness.    The  status  at  the  trial  governa 
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the  question  of  competency:  Weeks  on  Depositions,  sec.  515; 
Fielden  v.  LaUna,  6  Abb.  Pr.,  N.  S.,  342;  Oliver  v.  Moore,  12 
Heisk.  482;  Webster  v.  JIfann,  56  Tex.  119;  42  Am.  Rep.  688; 
for  in  contemplation  of  law  the  deposition  is  the  witness:  Jones 
V.  Scott,  2  Ala.  58;  and  the  witness  is  presumed  to  testify  when 
the  deposition  is  used:  Park  v.  Lock,  48  Ark.  133;  Quick  v. 
Brooks,  29  Iowa,  485;  Fagin  v.  Cooley,  17  Ohio  St.  51. 

If  Casat  had  been  living  at  the  time  of  the  trial,  his  depo- 
sition would  have  been  incompetent,  because  he  was  infamous, 
and  could  not  himself  testify.  The  question  was  directly 
ruled  in  Webster  v.  Mann^  56  Tex.  119.  See,  too,  Le  Baron  v. 
Crombie,  14  Mass.  237. 

To  hold  otherwise  would  be  to  make  the  circumstance  of 
the  whereabouts  of  a  witness  on  the  day  of  trial  the  test  of  the 
admissibility  of  his  testimony.  If  the  witness  be  present  at 
the  trial,  his  deposition  cannot  be  used,  because  he  may  be 
examined  orally  in  court;  but  the  witness  cannot  testify  then 
because  of  his  infamy.  Depositions  are  not  taken  to  preserve 
testimony  against  the  contingency  of  witnesses  being  convicted 
of  infamous  oflFenses.  The  question  now  presented,  if  raised 
in  Casat's  lifetime  after  conviction,  would  have  been  as  to  the 
competency  of  the  witness,  and  not  as  to  his  whereabouts,' 
Fagin  v.  Cooley's  Adrn'r,  supra. 

Does  the  fact  of  his  death  alter  the  case?  It  is  a  general 
rule  that  when  a  witness  has  been  examined  in  a  cause  and 
dies,  evidence  of  what  he  swore  on  the  former  trial  is  admis- 
sible in  a  subsequent  one.  But  Casat  was  civiliter  mortuus  ah 
far  as  giving  evidence  in  court  was  concerned,  before  his  exe- 
cution; and  unless  his  civil  death  would  heve  rendered  the 
deposition  previously  taken  admissible  as  evidence  by  analogy 
to  the  proof  of  what  a  deceased  witness  swore  at  a  former  trial, 
it  is  inadmissible  since  his  death. 

The  point  directly  decided  in  Le  Baron  v.  Crombie,  supra^ 
was,  that  incompetency  arising  from  conviction  of  an  infamouB 
crime  would  not  avail  to  let  in  secondary  evidence  as  in  case 
of  death. 

Evidence  of  what  an  absent  witness  swore  at  a  former 
trial  is,  says  Professor  Greenleaf,  "open  to  all  the  objections 
which  might  be  taken  if  the  witness  were  personally  present": 
1  Greenl.  Ev.,  sec.  163.  Measured  by  this  rule,  the  depo- 
sition was  not  admissible  in  any  event  while  the  witness  lived. 
It  is  difficult  to  appreciate  the  argument  that  death  could 
render  the  testimony  competent.     Hanging  a  convicted  felon 
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affords  no  reason  for  admitting  his  previous  incompetent 
testimony.  It  is  said  in  House  v.  Camp,  32  Ala.  549,  that 
"the  party  against  whom  the  testimony  of  a  deceased  witness 
in  a  former  trial,  or  in  a  former  investigation,  is  oflFered,  is 
allowed  to  make  every  objection  which  could  be  made  if  the 
witness  were  in  life,  and  personally  offered  for  the  first  time." 
See,  too,  Crary  v.  Sprague,  12  Wend.  41  j  27  Am.  Dec.  110. 

It  is  the  tendency  of  modern  legislation  to  allow  objections 
to  witnesses  to  go  to  their  credit  only,  leaving  the  witness  com- 
petent to  testify;  but  it  is  the  province  of  the  courts  to  ad- 
minister the  law  as  they  find  it.  It  was  error  to  admit  the 
testimony  of  Casat,  and  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

DiSQUALmoATiOK  AS  WITNESS  BT  Felony,  couviction  in  another  state: 
8taU  V.  FoUy,  15  Nev.  64;  37  Am.  Rep.  458;  Nai,  Trust  Co.  v.  Oleastm,  77 
N.  T.  400;  33  Am.  Bep.  632. 

Under  Statttte  DisQUALimNa  as  Witness  Ant  Person  Who  "  skaUi 
upon  conviction  be  adjudged  guilty  of  perjury, "  a  person  is  not  rendered  in* 
competent  by  a  verdict  of  guilty  alone,  but  sentence  must  have  been  pro* 
nounced:  Blanfua  v.  People,  69  N.  Y.  107;  25  Am.  Rep.  148. 

Embezzlement  of  Coitnty  Funds  bt  Tax  Collector  is  not  an  infamona 
crime,  although  punished  as  such,  and  does  not  exclude  the  offender  as  a  wit* 
neas,  even  while  undergoing  sentence:  Schuylldll  County  v.  Copley,  67  Pa.  St. 
386;  5  Am.  Rep.  441. 

Impeaching  Witness  by  PROViNa  Conviction  of  Infamous  Crime: 
Allen  V.  State,  28  6a.  395;  73  Am.  Dec.  760,  and  note  775;  Barikolomew  y. 
People,  104  111.  601;  44  Am.  Rep.  97.  In  Kentucky  all  persons  are  compe. 
tent  witnesses  who  are  not  excluded  by  section  8,  article  8,  chapter  29,  of 
General  Statutes.  Hence  one  convicted  of  grand  larceny  is  competent  as  a 
witness:  Commonvxalth  v.  MeOuire,  84  Ky.  67. 

Effect  of  Pardon  to  Restore  Witness  to  Competency:  See  Bennett  r. 
State,  24  Tex.  App.  73;  6  Am.  St.  Rep.  875,  and  note  878. 


Dowdy  v,  Blake. 

[60  Abkansas,  205.  J 

Vbndor  of  Land  does  not  Lose  or  Waive  his  Lien  thereon  by  Tak- 
ing Notes  from  his  vendee  for  the  unpaid  purchase-money,  and  after- 
wards obtaining  thereon  a  personal  judgment  at  law,  where  the  deed 
executed  by  him  and  accepted  by  the  vendee  reserved  a  specific  lien  to 
secure  such  purchase-money. 

Subrogation  of  Co-purchaser  of  Land.  —  Where  two  persons  purchase 
land  jointly,  giving  their  joint  note  for  the  uupaid  purchase-money, 
secured  by  a  lien  reserved  in  the  deed,  and  one  of  them,  to  protect  his 
own  share,  is  compelled  to  pay  the  whole  amount  of  the  note,  he  will  be 


Nov.  1887. J  Dowdy  v.  Blake.  89 

subrogated  to  the  vendor's  security,  and  may  enforce  his  right  to  re- 
imbursement against  his  co-purchaser,  or  the  latter's  vendee,  who,  after 
partition,  buys  with  notice  of  the  encumbrance. 

Appeal.     The  opinion  etates  the  case. 

J.  W.  House,  for  the  appellant. 

X  J.  Pindall  and  C.  W.  Frazier,  for  the  appellee. 

CocKRiLL,  J.  Blake  and  Todd  purchased  a  tract  of  land 
in  Desha  County  from  Treadwell,  in  1869,  for  eleven  thousand 
dollars,  Todd  paying  five  thousand  dollars  of  the  purchase 
price  at  that  time.  They  executed  their  notes  for  the  deferred 
payments  of  purchase-money,  and  their  grantors  reserved  a 
lien  upon  the  lands  sold  to  secure  the  payment.  In  1871 
Treadwell  brought  suit  in  Tennessee  against  Blake  and  Todd 
to  recover  a  balance  of  two  thousand  dollars,  and  interest, 
which  he  claimed  was  due  him  on  the  purchase.  The  de- 
fendants rfesisted  the  suit,  and  succeeded  in  reducing  the 
amount  claimed,  but  judgment  was  rendered  against  them 
for  $1,607.27,  with  interest,  and  costs  of  suit.  Execution  is- 
fiued  against  the  defendants  upon  this  judgment,  and  Blake 
was  compelled  to  satisfy  it.  This  was  in  February,  1876.  In 
the  mean  time,  Blake  and  Todd  had  a  settlement  of  their 
affairs,  adjusted  the  burden  of  the  unpaid  Treadwell  debt 
equally  between  them,  agreed  in  writing  upon  a  partition  of 
the  lands,  and,  without  executing  deeds  to  carry  the  partition 
into  effect,  each  entered  into  the  possession  of  his  separate 
fihare.  After  this,  Todd  executed  a  deed  of  trust  upon  the 
lands  set  apart  to  him  to  secure  a  debt  he  owed  Dowdy,  re- 
citing in  the  deed  that  the  lands  were  "free  from  encum- 
brance, except  a  small  balance  for  the  purchase-money." 
This  was  intended  by  Todd,  and  understood  by  Dowdy  and 
the  trustee  named  in  the  mortgage,  to  refer  to  the  purchase- 
money  due  Treadwell,  the  payment  of  which  Todd  and  Blake 
were  then  contesting  in  the  Tennessee  litigation.  Todd  made 
default  in  the  payment  of  his  mortgage  debt,  and  the  trustee 
named  in  the  mortgage  advertised  the  land  for  sale,  in  accord- 
ance with  the  power  conferred  by  the  deed.  His  advertise- 
ment of  sale  contained  the  statement  that  he  would  sell  the 
land  "subject  to  a  balance  of  $865,  or  thereabouts,  of  pur- 
chase-money." Dowdy  became  the  purchaser  at  the  trustee's 
eale  in  March,  1876,  to  satisfy  his  debt.  This  present  suit 
was  commenced  in  December  of  the  same  year,  by  Blake 
against  Dowdy,  to  subject  the  lands  purchased  by  the  latter 
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from  Todd  to  the  payment  of  one  half  of  the  Treadwell  judg- 
ment. The  court  below  granted  the  plaintiff  the  relief  he  de- 
pired.  Dowdy  has  appealed.  His  counsel  submits  that  the 
questions  which  arise  are,  Did  Treadwell,  the  original  vendor, 
have  a  lien  on  the  lands  in  controversy  when  Blake  dis- 
charged the  execution  against  Todd  and  himself?  and  if  so, 
can  Blake  be  subrogated  to  Tread  well's  security,  and  enforce 
it  for  any  part  of  the  amount  so  paid  against  the  lands  in  the 
hands  of  Dowdy,  Todd's  vendee? 

The  reservation  of  a  specific  lien  in  the  deed  executed  by 
Treadwell  to  Todd  and  Blake  to  secure  the  purchase-money 
thereafter  to  be  paid  for  the  land,  and  the  acceptance  of  the 
deed  by  the  grantees,  created  an  equitable  mortgage:  Robin- 
son V.  Woodson,  33  Ark.  307;  Ober  v.  Gallagher,  93  U.  S.  199; 
3  Pomeroy's  Eq.  Jur.,  sees.  1255  et  seq.;  and  the  security  was 
not  waived  or  lost  by  reason  of  the  fact  that  the  vendor  took 
notes  from  his  vendees  for  the  unpaid  purchase-money,  and 
afterwards  sued  at  law  and  obtained  judgment  in  personam 
against  them  thereon:  Richardson  v.  Green,  46  Ark.  267. 
Treadwell's  security  was  intact  when  Blake  paid  the  debt. 
If  Todd  had  not  parted  with  his  interest  in  the  land,  would 
Blake  be  subrogated  to  Treadwell's  right  to  resort  to  it  for  the 
repayment  of  any  part  of  the  purchase-money?  In  Bispham's 
Principles  of  Equity,  it  is  said  to  be  the  rule  that  the  right  of 
subrogation  does  not  exist  "  between  parties  who  are  equally 
bound, — as,  for  example,  copartners,  co-obligors,  and  co-con- 
tractors": Sec.  337.  The  same  doctrine  is  stated  in  terms 
almost  as  broad  by  the  annotators  of  the  Leading  Cases  in 
Equity:  Bering  v.  Earl  of  Winchelsea,  vol.  1,  pt.  1,  147;  Aid- 
rich  V.  Cooper,  vol.  2,  pt.  1,  281;  and  in  Engles  v.  Engles,  4 
Ark.  286,  38  Am.  Dec.  37,  the  rule,  as  thus  announced,  seems 
to  have  been  followed  by  this  court  in  a  case  where  one  co- 
purchaser  had  paid  more  than  his  share  of  the  purchase- 
money,  though  the  attention  of  the  court  in  that  case  was  not 
directed  to  the  doctrine  of  subrogation. 

The  broad  statement  of  the  rule  as  given  above  cannot  b© 
said  to  be  generally  sustained  by  the  adjudicated  cases,  and 
much  authority  qualifying  if  not  denying  it,  at  least  as  far  as 
co-obligors  are  concerned,  might  be  quoted.  Thus  in  the  case 
of  Pratl  V.  Law,  9  Cranch,  456,  5  Wheat.  429,  three  persons 
mortgaged  their  joint  property  to  indemnify  the  drawer  of 
bills  of  exchange  drawn  for  their  mutual  accommodation; 
Bold  the  bills,  and  divided  the  proceeds  equally  among  them- 


XTov.  1887.]  Dowdy  v.  Blake.  91' 

selves,  each  agreeing  to  pay  one  third  of  the  amount  if  the 
bills  should  be  returned  protested;  they  were  so  returned,  and 
Greenleaf,  one  of  the  three  mortgagors,  paid  the  whole  debt. 
The  question  arose  between  the  assignee  in  bankruptcy  of 
Greenleaf  and  one  who  had  acquired  title  to  the  interest  of  the 
other  two  mortgagors  in  the  mortgaged  property  by  purchase 
at  sheriff's  attachment  sale  after  the  bills  had  been  taken  up 
by  Greenleaf.  It  was  argued  there,  as  here,  that  payment  by 
one  of  the  co-obligors  discharged  the  mortgaged  (see  page  482), 
but  the  court  held  that  a  two-thirds  equitable  interest  in  the 
mortgage  passed  to  the  mortgagor  who  discharged  the  debt, 
and  that  the  assignee  succeeded  to  it,  and  could  enforce  it 
against  the  land  in  the  possession  of  the  subsequent  purchaser. 
The  court  say:  "  Had  these  bills  not  been  taken  up,  and  the 
holier  prosecuted  all  the  drawers  and  indorsers  to  insolvency, 
there  can  be  no  doubt  that  the  holder  would  have  been  enti- 
tled to  charge  the  mortgaged  premises,  in  equity,  with  the 
payment  of  the  bills.  But  what  difference  is  there,  in  equity, 
between  the  case  of  any  other  holder  of  these  bills  and  that  of 
Greenleaf,  who,  liable  equitably  only  for  one  third,  was  com- 
pelled to  take  up  the  whole,  and  did  it  with  his  own  funds? 
It  consists  only  in  this:  that  the  one  becomes  creditor  for  the 
whole;  the  other  only  for  two  thirds." 

It  is  not  diflQcult  to  dispose  of  the  question  now  under  con- 
sideration when  the  relation  of  the  parties — that  is,  of  Todd 
and  Blake — is  understood.  A  joint  note  having  been  given 
by  them  to  the  vendor  for  the  purchase-money,  they  were  prin- 
cipal debtors  in  their  relation  to  him,  and  were  jointly  and 
severally  bound  to  him  for  the  whole  amount.  But  the  pur- 
chase was  made  for  their  equal  benefit.  The  land  was  to  be 
shared  equally  between  them,  and  the  implication  of  law,  in 
the  absence  of  an  agreement  to  that  effect,  is,  that  they  in- 
tended to  adjust  the  burden  of  the  purchase  in  like  proportion. 
This  is  upon  the  maxim.  Qui  sentit  commodum  sentire  debet  et 
onus.  The  obligation  between  themselves  was  therefore  that 
each  should  discharge  one  half  the  burden,  and  each  become 
the  surety  of  the  other  to  the  extent  of  the  debt  which  the 
other  was  to  pay:  McGee  v.  Russell,  49  Ark.  104;  Owen  v.  Mc- 
Geehee,  01  Ala.  440;  Ackerman's  Appeal,  106  Pa.  St.  1;  DeitZ' 
ler  V.  Mishler,  37  Id.  82;  Crafts  v.  Mntt,  4  N.  Y.  604;  Chipman 
V.  Mornll,  20  Cal.  130;  Goodall  v.  Wentworth,  20  Me.  322; 
Fletchrr  V.  Grover,  11  N.  H.  368;  35  Am.  Dec.  497;  Stokes  v. 
Hodge--.  1 1    Rich.  Eq.  135;  Sheldon  on  Subrogation,  sec.  169, 
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Now,  when  one  in  the  situation  of  a  surety  pays  the  debt  of 
him  who  is  primarily  liable,  equity  puts  him  in  the  place  of 
the  creditor  whose  debt  he  has  discharged,  and  gives  him  the 
benefit  of  the  securities  which  the  creditor  has  obtained  from 
the  principal  debtor.  Though  no  assignment  of  the  security 
is  actually  made,  equity  treats  it  as  having  been  done:  Newton 
V.  Field,  16  Ark.  232. 

"The  principle  is  a  general  one,"  says  Mr.  Bispham,  "and 
will  apply  in  every  instance  (except  in  the  case  of  a  mere 
€tranger)  where  one  man  has  paid  a  debt  for  which  another 
is  liable."  It  is  eminently  calculated  to  do  exact  justice  be- 
tween persons  who  are  bound  for  the  performance  of  the  same 
duty  or  obligation,  and  is  therefore  much  encouraged  and  pro- 
tected": Principles  of  Equity,  sees.  336,  337. 

"It  is  a  mode,"  says  Judge  Strong  in  McCormick  v.  Irwin, 
55  Pa.  St.  Ill,  "which  equity  adopts  to  compel  the  ultimate 
•discharge  of  the  debt  by  him  who  in  good  conscience  ought  to 
pay  it,  and  to  relieve  him  whom  none  but  the  creditor  could 
ask  to  pay,"  and  it  is  not  confined  to  cases  of  strict  suretyship: 
■Sclioonover  v.  Allen,  40  Ark.  136. 

From  these  statements  of  the  general  principles  of  subro- 
gation, it  seems  clear  that  one  co-purchaser  who  has  paid  a 
part  of  the  common  obligation  which  the  other  in  good  con- 
€cience  ought  to  have  paid,  and  for  which,  as  between  them- 
€elves,  he  is  primarily  liable,  would  be  substituted  to  the  rights 
of  the  creditor  in  order  that  injustice  might  not  be  done.  But 
we  are  not  without  analogous  cases  to  sustain  the  position. 

The  equity  of  subrogation  springs  out  of  the  right  to  con- 
tribution, and  is  only  one  of  the  means  by  which  that  right 
is  enforced:  Bispham's  Equity,  sec.  335.  The  cases  recogniz- 
ing the  right  to  contribution  are  therefore  in  point.  The  right 
of  contribution  between  co-purchasers  has  been  frequently 
recognized  and  enforced:  Owens  v.  McGeehee,  and  other  cases 
€upra.  As  direct  authority  upon  the  question,  we  quote  from 
the  opinion  in  the  case  of  AckernMn'a  Appeal,  106  Pa.  St.  1: 
"In  Gearhart  v.  Jordan,  11  Id.  325,  it  was  held  that  the  rule 
[as  to  subrogation]  embraces  purchasers  in  common  of  an 
•estate  bound  by  a  joint  lien;  as  between  themselves,  the  pur- 
part of  each  is  liable  to  contribute  only  its  proportion  of  the 
common  burden,  and  beyond  this  is  to  be  regarded  simply  the 
€urety  of  the  remaining  purparts.  In  this  respect  they  are  to 
be  treated  as  the  several  estates  of  joint  debtors,  one  being 
eurety  of  the  other;  and  if  the  purpart  of  one  is  called  upon 
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to  pay  more  than  its  due  proportion,  the  tenant  or  his  lien 
creditors,  upon  the  principle  settled  in  Fleming  v.  Beaver,  2 
Rawle,  128,  19  Am.  Dec.  629,  Croft  v.  Moore,  9  Watts,  451, 
and  Neff  v.  Miller,  8  Pa.  St.  347,  is  entitled  to  stand  in  the 
place  of  the  satisfied  creditor  to  the  extent  of  the  excess,  which 
ought  to  have  been  paid  out  of  the  other  shares."  The  doc- 
trine of  Gearhart  v.  Jordan,  supra,  was  recognized  in  the  late 
case  of  Watson's  Appeal,  90  Pa.  St.  426,  where  it  was  said  by 
Mercur,  J. :  "As  between  two  mortgagors  of  land  held  by  them 
as  tenants  in  common,  and  third  persons,  each  mortgagor  is 
liable  for  the  whole  sum  secured  by  the  mortgage;  but  as  be- 
tween themselves,  each  is  liable  for  one  half  only;  as  to  the 
other  half,  each  is  surety  for  the  other." 

In  Simpson  v.  Gardiner,  97  111.  237,  where  two  persons  pur- 
chased land,  receiving  a  deed  therefor,  not  in  severalty,  but 
to  them  in  common,  gave  their  joint  notes  for  the  unpaid  pur- 
chase-money, secured  by  their  joint  mortgage  on  the  entire 
tract,  and  one  of  them  was  compelled  to  pay  the  whole 
amount  of  the  notes  and  interest  to  save  his  own  share  of  the 
land,  it  was  held  that  the  party  so  paying  ofi"  the  encum- 
brance was  entitled  to  contribution,  and  to  be  subrogated  to 
the  rights  of  the  mortgagee,  and  to  enforce  the  lien  of  the 
mortgage  as  to  the  money  paid  above  his  own  proper  share. 
To  the  same  efifect  are  Williams  v.  Perry,  20  Ind.  437,  83  ,Am. 
Dec.  327,  and  Fisher  v.  Dillon,  62  111.  379. 

For  the  purposes  of  subrogation  there  is  no  difference  be- 
tween a  vendor's  lien  by  reservation  in  the  deed  and  the 
mortgage  given  back  by  the  vendee  to  secure*  the  purchase- 
money:  3  Pomeroy's  Equity,  sees.  1255  et  seq.  The  Illinois 
and  Indiana  cases  cited  are  therefore  directly  in  point.  The 
case  of  a  joint  mortgage  by  tenants  in  common  is  also  analo- 
gous, and  in  such  cases  it  is  held  that  if  one  of  the  tenants 
pays  off  the  whole  debt,  the  lien  of  the  mortgage  is  preserved 
as  against  his  defaulting  co-tenants  to  reimburse  him :  Shel- 
don on  Subrogation,  sees.  2,  172,  173,  and  cases  cited. 

It  follows  that  Blake's  equity  was  perfect  as  against  Todd. 
Does  Dowdy,  his  vendee,  stand  in  a  better  position?  "Where 
the  right  of  subrogation  exists  as  against  a  principal  debtor, 
it  may  also  be  enforced  against  one  claiming  under  him  as  a 
purchaser  with  notice":  White  and  Tudor's  note  to  Aldrich  v. 
Cooper,  2  Lead.  Cas.  Eq.,  pt.  1,  280. 

Dowdy  purchased  with  notice.  Aside  from  being  charged 
with  constructive  notice  of  the  purchase-money  encumbrance 
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by  the  reservation  of  the  lien  in  Treadwell's  deed  to  Todd  and 
Blake,  which  is  a  link  in  his  chain  of  title,  and  was  also  of 
record,  before  he  acquired  an  interest  in  the  land,  the  deed  of 
trust  under  which  he  acquired  his  title  recites  that  the  land 
was  then  subject  to  the  payment  of  a  balance  due  from  his 
vendor  for  the  purchase-money.  He  knew  of  the  pendency 
of  the  Tennessee  suit  to  recover  of  Todd  and  Blake  the  amount 
then  due  on  that  account.  His  claim  is,  that  when  he  pur-' 
chased  at  the  trustee's  sale  he  supposed  the  lien  had  been 
discharged  by  the  payment  made  on  the  Tennessee  judgment. 
It  is  not  probable  that  Dowdy  believed  this  to  be  true,  for  we 
£nd  the  trustee  then  advertising  to  sell  the  land,  subject  to  a 
lien  for  the  purchase-money,  equal  in  amount  to  about  one 
half  of  the  Tennessee  judgment.  As  the  trustee  makes  the 
eale  in  such  cases  at  the  request  of  the  beneficiary,  and  ordi- 
narily acts  under  his  advice,  it  is  most  probable  that  the  state- 
ment contained  in  the  notice  of  sale  was  made  with  Dowdy's 
acquiescence.  But  the  proof  does  not  show  that  he  knew  of 
it,  and  if  we  concede  that  the  trustee  exceeded  his  authority 
in  advertising  that  he  would  sell  the  land  subject  to  the  spe- 
cific amount  named  as  a  lien,  it  does  not  relieve  Dowdy.  It  is 
■charged  in  the  complaint  and  admitted  in  the  answer  that  at 
the  time  of  the  partition  between  the  purchasers  an  adjust- 
ment of  the  burden  of  the  purchase  price  was  made,  and  that 
it  was  then  agreed  between  them  that  the  residue,  whatever 
the  result  of  the  suit  then  pending  between  them  and  Tread- 
well  might  be,  should  be  borne  equally.  This  occurred  before 
Dowdy's  dee^  of  trust  was  executed.  Nothing  thereafter 
transpired  to  deceive  or  mislead  him.  We  are  not  informed 
that  either  the  judgment  record  or  record  of  the  reserved  lien 
in  the  deed  had  been  canceled  or  in  any  manner  satisfied. 
Both  must  have  warned  Dowdy  that  the  lien  was  still  subsist- 
ing. If  he  was  informed  that  one  of  the  parties  to  the  judg- 
ment, without  knowing  which,  had  paid  the  amount  of  the 
recovery  to  the  judgment  creditor,  he  was  not  justified  in  sup- 
posing that  the  lien  was  extinguished,  because  he  is  charged 
with  knowledge  that  equity  would  preserve  the  encumbrance 
if  the  payment  was  made  by  Blake  to  protect  him  from  loss 
by  reason  of  paying  Todd's  share.  Blake's  obligation  to  dis- 
charge the  encumbrance  was  not  altered  by  the  substitution  of 
Dowdy  for  Todd. 

The  case  of  Clark  v.  Warren,  55  Ga.  575,  is  relied  upon  by 
ihe  appellant  to  sustain  the  position  that  one  co-purchaser  is 
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morally  and  equitably  bound  to  pay  off  and  discharge  the 
mortgage  debt  for  the  protection  of  the  vendee  of  the  other 
co-purchaser.  That  case  seems  to  belong  to  the  class  refusing 
to  extend  the  doctrine  of  subrogation  to  co-obligors.  If  that 
is  not  the  meaning  of  the  case,  it  is  authority  to  the  point 
stated.  But  we  cannot  assent  to  the  proposition  that  one  of 
two  co-purchasers  who  stand  upon  the  same  footing  has  the 
power  to  clothe  his  vendee,  who  is  in  the  full  knowledge  of 
all  the  facts,  with  a  better  garb  than  invests  his  own  rights, 
thereby  increasing  the  burden  of  his  co-owner  without  fault  on 
the  part  of  the  latter. 

If  we  regard  Todd  as  Blake's  principal,  and  the  land,  after 
the  sale  to  Dowdy,  as  his  surety,  the  failure  to  sue  Todd  before 
his  adjudication  as  a  bankrupt,  which  occurred  at  an  unknown 
day  in  1876,  did  not  release  the  land:  Hawkins  v.  Mims,  36 
Ark.  145;  38  Am.  Rep.  30. 

It  does  not  appear  from  the  bill,  as  the  appellant  assumes, 
that  Dowdy  became  the  purchaser  of  a  part  only  of  the  Todd 
land,  or  that  Todd  is  still  the  owner  of  a  part.  If  there  could 
have  been  a  marshaling  of  assets,  and  Dowdy  desired  it,  he 
should  have  brought  the  proper  parties  before  the  court,  and 
^adopted  the  ordinary  means  to  effect  that  result:  Ringo  v. 
Woodruffs  43  Ark.  469.  He  made  no  effort  in  any  form  to  do 
fio,  and  the  objection  now  comes  too  late.  , 

Affirmed.  

Vendor's  Lien,  Waiver  of:  See  Baum  v.  Origaby,  21  Cal.  172;  81  Am. 
Dec.  153,  and  note  156;  Ilaya  v.  Ilorine,  12  Iowa,  61;  79  Am.  Dec.  518;  An- 
driis  v.  Coleman,  82  111.  26;  25  Am.  Rep.  289;  Kendrick  v.  Eggleaton,  56  Iowa, 
128;  41  Am.  Rep.  90;  Willis  v.  Gay,  48  Tex.  463;  26  Am.  Rep.  328.  The  lien  la 
not  affected  by  the  substitution  of  other  notes  in  lieu  of  those  first  given: 
Helm  V.  Weaver,  69  Tex.  143.  While  the  assignee  of  a  note  secured  by  a 
vendor's  lien  may  enforce  it  against  the  land,  the  rule  is  otherwise  if  the  note 
was  secured  by  an  express  lien,  and  has  been  permitted  to  become  barred  by 
the  statute  of  limitations:  Stepkena  v.  Matkewa'a  Heira,  69  Id.  341. 

BcRDBN  OF  Proving  Waiver  of  Vendor's  Lien,  as  between  vendor  and 
purchaser,  is  cast  on  the  latter:  Haya  v.  Ilorine,  12  Iowa,  61;  79  Am.  Dec. 
618;  Crampton  v.  Prince,  83  Ala.  246;  3  Am.  St.  Rep,  718. 

Subrogation,  Who  Entitled  to:  Forest  OilCompany'a  AppecUa,  118  Pa.  St. 
138;  4  Am.  St.  Rep.  584,  and  note  588;  Feara  v.  Alhea,  69  Tex.  437;  5  Am. 
St.  Rep.  78,  and  note  85;  Hosier  a  Appeal,  56  Pa.  St.  76;  93  Am.  Dec.  783, 
and  note  789.  If  the  vendor  transfers  the  unpaid  notes  given  for  the  pur- 
chase price,  and  also  conveys  the  land  to  the  same  person,  the  latter  becomes 
subrogated  to  the  rights  and  remedies  of  the  vendor:  Crafts  v.  Dauglierty,  69 
Tex.  477. 

One  Landing  Monet  to  Remove  Lien  on  Land  is  not  thereby  subro- 
gated to  the  rights  of  the  lienor  against  the  land:  Price  v.  Courtney,  87  Mo. 
387;  56  Am.  Rep.  453. 
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Brandon  v.  Mooeb. 

[60  ABKAM8AS,  247.J 

LxvT  or  Attaohkbnt  on  Land  Claimbd  as  Homestead  Cbbates  Lien 
THEREON,  under  the  Arkansas  act  of  1852,  and  this  lien,  unless  waived 
by  laches  on  the  part  of  the  judgment  creditor,  may  be  enforced  by  him 
when  the  homestead  right  ceases.  Such  lien  is  superior  to  that  of  a  sub* 
sequent  mortgage. 

Ejectment.    The  opinion  states  the  case. 

Tappan  and  Homor^  and  McCulloch  and  McCullochy  for  th© 
appellants. 

Palmer  and  NicholSy  for  the  appellee. 

CocKRiLL,  C.  J.  The  appellees,  who  are  plaintiffs  in  this 
action  of  ejectment  to  recover  possession  of  the  land  in  con- 
troversy, derive  their  title  from  a  purchase  at  execution  sale. 
The  action  was  against  the  appellant,  who  was  in  possession 
by  virtue  of  a  purchase  made  at  a  trustee's  sale  under  a  mort- 
gage with  power  to  sell,  executed  by  the  judgment  debtor  after 
the  levy  of  plaintiffs'  execution  to  secure  a  debt  due  to  the  ap- 
pellant. The  debt  upon  which  the  judgment  was  rendered 
was  contracted  when  the  homestead  law  of  1852  was  in  force. 
The  judgment  was  rendered  in  October,  1871,  and  the  execu- 
tion was  levied  upon  the  lands  in  the  following  January.  The 
judgment  debtor,  who  was  the  head  of  a  family  and  a  citizen 
of  this  state,  occupied  the  lands  as  his  homestead  at  the  time 
of  the  levy. 

The  appellant,  who  was  the  defendant  below,  argues  that 
no  lien  could  be  created  upon  the  homestead  by  the  levy  of 
an  execution,  and  that  there  was  therefore  no  lien  on  the  land 
when  his  mortgage  was  executed.  The  argument  is  based 
chiefly  upon  the  wording  of  the  act  as  shown  by  the  printed 
copy  in  the  acts  of  1852,  page  9,  which  is,  that  the  homestead 
shall  be  "  exempt  from  sale  or  execution  " ;  and  it  is  argued, 
with  much  reason,  that  the  use  of  the  disjunctive  "pr"  be- 
tween "  sale "  and  "  execution "  manifests  the  intention  to 
prohibit  the  seizure  as  well  as  the  sale  of  a  homestead  under 
execution.  But  an  examination  ot  the  original  act  on  file 
in  the  office  of  the  secretary  of  state — the  legal  depository  of 
Buch  matters — relieves  the  question  of  doubt,  for  the  language 
employed  in  the  enactment  is,  that  the  homestead  shall  be 
"exempt  from  sale  on  execution."  There  is  therefore  nothing 
peculiar  in  the  wording  of  the  act  to  aid  the  appellant's  cause. 

In  the  case  of  Chambers  v.  Sallies  29  Ark.  412,  this  court. 
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following  Norris  v.  Kidd,  28  Ark.  485,  where  the  exemption 
article  in  the  constitution  of  1868  was  construed,  held  that 
the  homestead  act  of  1852  suspended  only  the  sale  of  the 
property  occupied  as  a  homestead,  and  left  the  creditor's 
rights  of  judgment  and  execution  lien  unaffected,  and  free  to 
be  made  available  by  sale  when  the  right  of  homestead  ceased. 
It  follows,  then,  that  a  lien  was  created  upon  the  lands  by  the 
levy  of  the  execution,  whether  the  act  of  1852  or  the  provis- 
ions of  the  constitution  of  18d8  governed;  and  the  remaining 
question  is.  Did  it  continue  in  force  until  the  sale  at  which  the 
appellees  purchased?  It  is  the  duty  of  an  execution  creditor 
to  follow  up  his  levy,  and  make  it  effective  without  unreason- 
able delay.  There  is  no  statute  limiting  the  time  within 
which  the  lien  may  be  enforced,  but  laches  on  his  part  in  exe- 
cuting his  levy,  it  has  been  frequently  held,  work  a  waiver  of 
his  lien:  Patterson  v.  Fowler,  23  Ark.  459,  and  cases  cited;  Har^ 
man  v.  May,  40  Id.  146.  Here  no  laches  can  be  imputed  to 
the  plaintiffs  in  execution.  The  agreed  statement  of  facts 
shows  that  before  a  sale  could  be  had  under  the  execution  an 
injunction  issued  at  the  instance  of  the  judgment  debtor  re- 
straining the  sale.  The  injunction  was  not  finally  dissolved 
until  some  time  in  the  year  1874.  Before  a  sale  could  take 
place  thereafter  the  debtor  filed  his  schedule,  in  accordance 
with  the  act  then  in  force,  claiming  the  land  as  his  homestead. 
The  plaintiff  in  execution  resisted  his  homestead  claim,  but 
the  circuit  court  sustained  it,  and  reserved  the  land  from  sale 
by  the  statutory  supersedeas.  The  lands  were  occupied  as  a 
homestead  by  the  debtor  until  his  death,  in  1884,  when,  with- 
out unusual  delay,  the  judgment  creditors  took  the  proper 
steps,  as  it  is  agreed,  to  revive  the  judgment  in  accordance 
with  the  practice  indicated  in  State  Bank  v.  Etter,  15  Ark.  269, 
and  Barber  v.  Peay,  31  Id.  392,  to  entitle  them  to  the  writ  of 
venditio7ii  exponas  to  carry  out  their  levy  by  sale. 

The  sale  was  thus  pushed  with  all  the  expedition  in  tho 
power  of  the  judgment  creditors.  An  alias  execution  on  a 
writ  of  venditioni  exponas  would  not  have  availed  them  earlier; 
Euper  V.  Alkire,  37  Ark.  283.  The  sale  to  the  appellees  under 
the  venditioni  exponas  carried  the  title  as  against  the  admin- 
istrator and  heirs  of  the  deceased  debtor:  Barber  v.  Peay^ 
supra.  The  appellant  is  in  no  better  attitude:  Hare  v.  Ilnll, 
41  Id.  372.  He  has  not  the  merit  of  a  purchaser  witbout 
notice,  even  if  that  fact  would  be  of  any  avail. 

Affirmed. 
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Salb  of  Homestkab  riTDER  Execution,  when  Void:  McCracken  t.  Ad- 
kr,  98  N.  C.  400;  2  Am.  St.  Rep.  340,  and  note  342;  Blue  v.  Blue,  38  HI.  9| 
87  Am.  Dec.  267,  and  note  273. 

floMESTEAD,  WHEN  SUBJECT  TO  ExECXTTiON:  Bishop  ▼.  Uubbard,  23  CaL 
614;  83  Am.  Dec  132. 

Laws  Exehptino  Homesteads  tsom  Execution  for  debts  "heretofore 
contracted "  are  unconstitutional:  Homestead  Caaea,  22  Gratt.  266;  12  Am. 
Rep.  607. 


SwANTz  V.  Pillow. 

[60  Abkansas,  800.] 
DiUVEBT    or  THE    PrOFERTT,    IN    REPLEVIN,   IS  THE    PbimART    OBJBOT  of 

the  action.  The  value  is  to  be  recovered  in  lieu  of  it  only  in  case  a  de> 
livery  of  the  specific  property  cannot  be  had. 
Alternative  Judgment  against  Defendant  in  Replevin  does  not 
Give  Him  Election  to  pay  the  assessed  value  of  the  property,  and 
retain  it  as  his  own,  against  the  will  of  the  plaintiff,  although  he  has 
given  a  bond  for  the  performance  of  the  judgment,  and  had  the  property 
restored  to  him  by  the  sheriff. 

PUBCHASER    from    DEFENDANT  IN    REPLEVIN  OF    PrOPERTT  IN  SuTT,   with 

actual  notice  of  the  litigation,  buys  at  his  peril,  and  must  abide  the 
result  of  the  action  the  same  as  the  party  from  whom  he  got  his  title. 
And  if  judgment  be  afterwards  rendered  against  the  defendant,  and  an 
execution  thereon  issued,  it  will  be  the  duty  of  the  sheriff  under  it  to 
take  the  property  from  such  purchaser,  notwithstanding  he  may  have 
paid  full  value  for  it. 

Replevin  to  recover  from  the  defendant  a  mule  taken  by 
him,  as  sheriflf,  from  the  possession  of  the  plaintiff.  The  cause 
was  tried  by  the  court  sitting  as  a  jury,  on  an  agreed  state- 
ment of  facts.  L.  A.  Fitzpatrick  brought  replevin  in  the  jus- 
tice's court  against  0.  D.  Hudson  to  recover  possession  of  the 
mule  in  question.  In  that  action  an  order  of  delivery  was 
placed  in  the  hands  of  an  officer,  and  Fitzpatrick  gave  the 
bond  required  by  law.  The  officer  thereupon  took  the  mule 
from  Hudson,  but  upon  Hudson's  executing  a  bond  with  sure- 
ties, the  officer  restored  to  him  the  mule.  The  circuit  court 
on  appeal  adjudged  the  mule  to  be  the  property  of  Fitzpatrick. 
The  judgment  was  to  the  effect  that  Fitzpatrick  recover  of 
Hudson  the  mule  if  to  be  had,  if  not,  seventy-five  dollars  for 
its  value,  and  ten  dollars  for  its  detention,  together  with  costs. 
Before  the  hearing  of  the  appeal,  Swantz  bought  the  mule  of 
Hudson  for  $125,  which  was  its  full  market  value,  but  he 
knew  at  the  time  of  the  purchase  that  Fitzpatrick's  action  to 
recover  the  mule  was  pending.  On  the  judgment  in  favor  of 
Fitzpatrick  an  execution  issued  commanding  the  sheriff  to 
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take  from  the  possession  of  Hudson  the  mule  in  question,  and 
to  make  out  of  the  estate  of  Hudson  and  his  surety  the  sum  of 
ten  dollars  for  its  detention;  and  if  the  mule  could  not  be  found 
or  got,  to  cause  to  be  made  the  sum  of  seventy-five  dollars,  its 
value,  and  the  sum  of  ten  dollars  for  its  detention,  with  interest 
and  costs.  The  sheriff,  in  endeavoring  to  execute  the  writ, 
failed  to  find  the  mule  in  the  possession  of  Hudson,  but  did 
find  it  in  Swartz's  possession.  Swartz  claimed  to  be  the 
owner  by  virtue  of  his  purchase  from  Hudson,  but  notwith- 
standing this  claim,  the  sheriff  took  the  mule,  and  delivered 
it  to  Fitzpatrick.  Judgment  was  rendered  for  the  defendant, 
and  the  plaintiff  appealed. 

James  P.  ClarTce^  for  the  appellant. 

J.  J.  and  E.  C.  Homor,  for  the  appellee. 

CocKRiLL,  C.J.  In  replevin,  the  delivery  of  the  property  is 
the  primary  object  of  the  action.  The  value  is  to  be  recovered 
in  lieu  of  it  as  an  alternative  only  "  in  case  a  delivery  cannot 
be  had  "  of  the  specific  property:  Mansfield's  Digest,  sec.  5181. 
Whatever  purpose  beneficial  to  the  defendant  the  judgment 
in  the  alternative  may  serve,  it  is  not  put  in  that  form  to  give 
one  who  has  been  adjudged  to  be  in  the  wrong  his  election  to 
pay  the  assessed  value,  and  retain  the  property  as  his  own, 
against  the  will  of  the  party  to  whom  the  judgment  of*  the 
court  has  awarded  it.  The  point  was  so  ruled  in  Harris  v. 
Harris^  43  Ark.  535.  That  was  an  action  of  replevin;  the 
judgment  was  for  the  plaintiff  for  the  delivery  of  the  property; 
there  was  no  assessment  of  its  value,  and  no  alternative  judg- 
ment. The  omission  to  assess  the  value  and  render  a  judg- 
ment in  the  alternative  was  held  not  to  be  prejudicial  to  any 
right  of  the  defendant,  because  the  property  was  under  the 
control  of  the  court,  and  therefore  capable  of  certain  delivery 
under  its  order.  If  the  defendant  had  been  entitled,  as  of 
right,  to  have  an  assessment  of  the  value  so  that  he  might  pay 
it  and  take  the  property,  the  judgment  would  have  been  re- 
versed.    See,  too,  Kennedy  v.  Clayton,  29  Ark.  279. 

The  appellant's  contention,  that  the  bond  required  to  enable 
a  defendant  in  replevin  to  retain  the  property,  stands,  for  all 
purposes,  in  lieu  of  the  property  itself,  would  lead  to  this,  that 
a  party  without  color  of  right  acquires  an  absolute  title  against 
the  true  owner,  who  sues  him  for  the  possession  of  specific 
articles  of  personal  property,  by  the  execution  of  a  bond  to 
retain  the  possession.     If  that  result  had  been  contemplated 
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by  the  legislature,  the  provision  directing  delivery  of  the  prop- 
erty to  the  plaintiff  in  case  the  verdict  is  in  his  favor  would 
not  have  been  added:  Mansfield's  Digest,  sec.  2181.  Provis- 
ion for  a  personal  judgment  only  would  have  been  made  in 
that  event.  The  condition  upon  which  the  defendant  retain* 
the  property  is,  that  he  will  perform  the  judgment  of  the  court 
in  the  action:  Id.,  sec.  5581.  If  the  plaintiff  recovers,  the 
judgment  of  the  court  in  the  first  instance  is  for  the  delivery 
of  the  property:  Id.,  sec.  5181;  Havfv.  Ford,  37  Ark.  550;  Jet' 
ton  V.  Smead,  29  Id.  883.  The  delivery  is  therefore  as  much 
a  part  of  the  defendant's  undertaking  as  if  it  were  so  stipu- 
lated in  the  bond.  When  the  stipulation  is  required,  there  is 
no  doubt  of  the  obligation  to  perform  it  when  the  judgment  is 
against  the  party  executing  the  bond:  Freeman  on  Execu- 
tions, sec.  468;  Wells  on  Replevin,  sec.  476;  Bruner  v.  Dyhally 
42  111.  34;  Lockwood  v.  Perry,  9  Met.  446;  Hunt  v.  Robinson^ 
11  Cal.  262;  McKinneyv.  Purcell,  28  Kan.  446;  Lovett  v.  Burk-^ 
hardt,  44  Pa.  St.  173. 

One  who  purchases  property  in  suit,  with  actual  notice  of 
the  litigation,  as  the  plaintiff  in  this  action  did,  does  so  at  his 
peril,  and  must  abide  the  result  the  same  as  the  party  from 
whom  he  got  his  title:  Cases  supra. 

It  was  the  duty  of  the  sheriff,  therefore,  to  take  the  mule  in 
question  from  the  plaintiff,  notwithstanding  he  had  paid  th© 
defendant  in  replevin  full  value  for  the  animal:  Hoffman  v. 
Conner,  76  N.  Y.  121;  Freeman  on  Execution,  sec.  475. 

The  appellee  was  not  guilty  of  conversion  in  taking  the  ani- 
mal under  the  writ  issued  in  pursuance  of  the  judgment  for 
the  delivery  to  the  plaintiff  in  replevin,  and  the  judgment  is 
right. 

AflBrmed.  

Replevin  is  Possessory  Action,  and  does  not  necessarily  determine  title: 
Pearl  v.  Oarlock,  61  Mich.  419;  1  Am.  St.  Rep.  603;  and  see  Alien  v.  Carver, 
13  Iowa,  253;  81  Am.  Dec.  430;  MaaJiam  v.  Day,  16  Gray,  213;  77  Am.  Dec. 
409;  Wilson  v.  Rybolt,  17  Ind.  391;  79  Am.  Dec.  486;  Bert/wld  v.  Fox,  13 
Minn.  501;  97  Am.  Dec.  243. 

In  Wisconsin,  Dependant  in  Replevin  mat  Waive  Return  of  Prop- 
KRTT  and  take  judgment  for  its  value  alone,  where  the  plaintiff  has  obtained 
possession  of  the  property,  and  the  jury  find  the  defendant  entitled  to  pos- 
session: Farmers'  L,  <5c  T.  Co.  v.  Commercial  Bank,  15  Wis.  424;  82  Am.  Dec. 
689,  and  note  696. 

Alternative  Jddoment  in  Replevin  Suit  is  rendered  for  plaintiff  only 
when  property  is  not  in  plaintiff's  possession;  and  if,  during  pendency  of  ac- 
tion of  replevin,  property  has  been  delivered  to  plaintiff^  alternative  jadg~ 
ment  is  unauthorized:  Plupps  v.  Taylor,  15  Or.  484. 
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Meher  v.  Cole. 

[50  ABKAN8A8,  861.1 
■SUBBOOATION  —  RlQHT  TO  OF  PURCHASER  AT  VoiD  JlTDICIAL  OB  'EXUCVTIOV 

Sale. — One  who,  in  good  faith,  under  the  belief  that  he  ia  acquiring  the 
title,  purchases  land  at  a  void  judicial  or  execution  sale,  and  whose  bid 
discharges  a  lien  on  the  land,  is  entitled  to  restitution  to  the  extent  of 
the  lien  discharged,  before  the  defendant  in  the  void  proceeding,  or  his 
heirs,  can  recover  the  land  so  purchased  by  him.  But  such  restitution 
cannot  be  awarded  to  such  purchaser  without  proof  that  his  bid  dis- 
charged a  subsisting  lien  which  could  be  enforced  against  the  land. 

Ejectment  to  recover  possession  of  two  tracts  of  land,  for- 
merly owned  by  the  plaintiff's  father,  F.  M.  Burk.  The  de- 
fendant, in  his  answer,  claimed  title  to  one  of  the  tracts 
•through  a  sale  under  a  decree  condemning  it  to  be  sold  for 
the  unpaid  purchase-money  due  from  Burk  to  his  vendor, 
Dickinson;  and  he  claimed  title  to  the  other  tract  by  his  pur- 
chase at  an  execution  sale  made  under  the  same  decree.  He 
also  made  his  answer  a  cross-complaint,  and  prayed  to  be 
-subrogated  to  the  lien  of  Dickinson  for  the  payment  of  the 
purchase-money.  The  cause  was  transferred  to  the  equity 
■docket,  and  the  court  held  that  the  decree  under  which  the 
defendant  claimed  title  was  void  as  to  the  plaintiffs,  but  de- 
<;reed  that  the  lands  should  be  sold  to  repay  the  purchase- 
money  paid  by  the  defendant.  / 

E.  F.  Brown,  for  the  appellants. 

W.  H.  Cate  and  J.  C.  Hawthorne,  for  the  appellees. 

CocKRiLL,  C.  J.  Both  the  plaintiffs  and  defendant  have 
•appealed  in  this  cause.  Each  side  was  asking  affirmative  re- 
lief in  the  trial  court,  but  if  there  was  the  same  confusion  in 
the  record  when  the  cause  was  heard  as  exists  in  the  tran- 
script which  is  certified  here,  neither  could  have  complained 
if  the  court  had  refused  all  relief. 

Dates  are  matters  of  some  importance  in  the  litigation,  but, 
according  to  the  record,  almost  every  event,  from  the  birth  of 
the  parties  to  the  entry  of  the  final  decree,  occurred  "  on  the 

day  of ,  18 — ."     It  is  not  even  certain  who  are  the 

plaintiffs  in  the  litigation.  The  action  was  begun  by  Nettie 
Meher,  who  claimed  to  be  the  sole  heir  at  law  of  F.  M.  Burk, 
who  died  seised  and  possessed  of  the  land;  but  in  the  final 
•disposition  of  the  case,  John  and  James  Burk  appear  in  the 
record  as  Nettie  Meher's  co-plaintiffs.  How  they  got  into  the 
cause,  or  what  interest  they  have  in  the  land,  is  not  disclosed. 
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The  defendant  Cole  admits  that  the  title  to  the  land  was  in 
P.  M.  Burk  at  the  time  of  his  death,  but  claims  that  the  title 
of  his  heirs,  as  to  a  part  of  it,  was  divested  by  sale  under  a 
decree  of  the  Craighead  circuit  court  condemning  the  lands  to 
be  sold  for  the  unpaid  purchase-money  due  from  F.  M.  Burk, 
and  that  the  other  tract  was  purchased  by  him  at  a  sale  under 
an  execution,  which  issued  upon  the  same  decree.  This  de- 
cree is  exhibited,  and  is  entitled,  "  G.  B.  Dickinson,  as  admin- 
istrator of  Michael  Dickinson,  deceased,  plaintiff,  v.  James  N. 
Burk,  as  guardian  ad  litem,  of  minor  heirs  of  F.  M.  Burk,  de- 
ceased." It  recites  that  service  was  had  upon  the  "  minor 
heirs  of  F.  M.  Burk,"  but  there  is  no  other  designation  of  the 
defendants  in  the  decree;  no  other  part  of  the  record  in  that 
cause  was  introduced  as  evidence  in  this;  and  there  is  nothing 
to  show  the  identity  of  the  plaintiffs  in  this  action  of  ejectment 
with  the  defendants  in  the  foreclosure  suit.  We  are,  perhaps, 
apprised  that  Nettie  Meher,  who  is  a  married  woman,  is  the 
daughter  of  F.  M.  Burk;  but  whether  she  was  a  minor  when 
the  decree  was  rendered,  and  was  a  party  to  the  suit  and  rep- 
resented by  J.  N.  Burk,  who  is  described  as  the  guardian  ad 
litem  of  minor  heirs  of  F.  M.  Burk,  we  cannot  tell;  nor  have 
we  any  means  of  determining  whether  the  other  plaintififs  are 
heirs  of  F.  M.  Burk,  and  of  the  number  who  were  served  with 
process  in  that  case.  The  court,  on  the  trial,  held  the  decree 
raid  as  to  these  plaintiffs,  and  refused  to  give  effect  to  defend- 
ant's deeds.  We  cannot  say  upon  this  state  of  the  record  that 
that  was  error.  But  the  cause  was  transferred  to  the  equity 
docket,  upon  the  defendant's  prayer  to  be  subrogated  to  the 
right  of  Dickinson's  administrator  to  enforce  the  payment  of 
the  vendor's  lien  for  the  purchase-money,  which  he  alleged  he 
and  his  vendors  had  discharged  by  the  payment  of  their  bids 
at  the  commissioner's  and  sheriff's  sales;  and  the  court,  find- 
ing that  the  amount  of  purchase-money  due  for  the  lands  was 
a  lien  thereon,  and  that  the  plaintiff,  or  those  to  whose  rights 
he  had  succeeded  by  conveyance,  had  discharged  the  lien,  en- 
tered a  decree  for  the  defendant  condemning  the  land  to  be 
sold  to  repay  the  purchase-money  paid  by  him  and  his  ven- 
dors. 

Though  there  is  some  conflict  in  the  adjudged  cases  on  the 
subject,  we  entertain  no  doubt  but  that  one  whose  bid  at  a 
void  judicial  or  execution  sale  discharges  an  encumbrance  on 
the  land  can  have  restitution  to  the  extent  of  the  lien  dis- 
charged, before  the  defendant  in  the  void  proceeding,  or  bi» 


Nov.  1887.]  Meheb  v.  Cole.  103 

heirs,  can  recover  the  lands  so  purchased  by  him,  if  his  pur- 
chase is  made  in  good  faith,  under  the  belief  that  he  is  ac- 
quiring the  title:  Waggener  v.  Lyles,  29  Ark.  47;  Brobst  v. 
Brock,  10  Wall.  519,  533;  Valle'a  Heirs  v.  Fleming's  Heirs,  29 
Mo.  152;  77  Am.  Dec.  557;  and  cases  cited  in  Freeman's  Void 
Judicial  Sales,  sees.  51  et  seq. 

But  the  diflBculty  in  this  case  is  in  determining  that  the 
bids  at  the  sale  made  under  the  decree  discharged  a  lien,  or 
paid  a  debt,  which  could  be  enforced  against  the  land,  or 
which  in  any  way  benefited  the  heirs  of  F.  M.  Burk.  If 
neither  of  these  conditions  exists,  there  is  nothing  to  base  an 
argument  for  restitution  upon.  Now,  the  deed  which  con- 
veyed the  land  to  F.  M.  Burk  recites  the  payment  in  full  of 
the  purchase-money.  This,  like  any  other  receipt,  is  prima 
facie  evidence  between  the  parties  of  actual  payment.  When 
the  decree  foreclosing  the  supposed  lien  for  the  purchase- 
money  was  declared  of  no  effect,  the  burden  was  on  the  plain- 
tiff in  the  cross-complaint  to  establish  the  existence  of  the 
lien.  There  are  some  hints  in  the  testimony,  and  it  is  broadly 
stated  at  the  bar,  that  the  plaintiff  in  the  foreclosure  suit  held 
the  promissory  note  of  F.  M.  Burk,  which  recited  that  it  was 
given  for  the  purchase-money  of  one  of  the  tracts  in  suit;  but 
the  note  is  not  copied  in  the  record,  and  there  is  nothing  defi- 
nite to  guide  us  to  a  conclusion  as  to  its  import.  Moreover, 
F.  M.  Burk  had  been  dead  for  more  than  two  or  five  years 
when  the  decree  of  foreclosure  was  rendered,  and  there  was 
administration  upon  his  estate,  but  there  is  no  evidence  that 
the  claim  was  ever  presented  to  the  administrator  for  allow- 
ance. If  the  debt  was  not  preserved,  and  the  decree  of  fore- 
closure is  void,  there  was  no  subsisting  lien  to  be  discharged 
by  the  purchasers  at  the  sales  made  in  pursuance  of  the  de- 
cree {Stephens  v.  Shannon,  43  Ark.  464),  and  no  room  for  sub- 
rogation: See  Waggener  v.  Lyles,  29  Id.  55,  56.  The  purchaser 
at  the  sale  could  not  occupy  any  better  position  than  the 
plaintiff  in  the  void  decree  at  the  time  of  its  rendition.  If 
the  plaintiff  in  that  proceeding  had  no  lien  when  the  decree 
was  rendered,  the  purchaser  could  acquire  none  by  his  pur- 
chase. 

Too  much  is  left  to  inference  for  this  court  to  be  able  to 
undertake  to  adjust  the  rights  of  the  parties  with  any  hope 
of  approximating  the  equities  of  the  cause.  Both  sides  are  at 
fault.  We  cannot  enter  a  decree  for  either.  If  the  proceed' 
ing  to  foreclose  the  vendor's  lien  is  void,  the  title  to  all  the 
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tracts  is  in  the  heirs  of  F.  M.  Burk;  but  wc  cannot  award  the 
•  lands  to  the  plaintiffs  here,  because  it  does  not  appear  that 
they  comprise  all  the  heirs,  or  that  two  of  them  are  heirs  at 
all,  or  have  any  interest  in  the  land.  Each  heir  can  recover 
only  his  proportionate  share,  and  we  are  unable  to  determine 
what  proportion  of  the  lands  these  plaintiffs  are  entitled  to: 
George  v.  Elms,  46  Ark.  266.  The  decree  of  foreclosure  is  not 
necessarily  a  nullity.  It  is  binding  upon  the  heirs  who  were 
actually  served  with  process:  Boyd  v.  Roane,  49  Id.  397;  and 
the  defendant  has  succeeded  to  their  interest  in  that  part  of 
the  land  which  was  sold  by  the  commissioner  under  the  de- 
cree. Admitting  the  decree  of  foreclosure  to  be  void,  there  is 
not  suflBcient  evidence  before  us  to  sustain  the  finding  that 
the  defendant  has  removed  an  encumbrance  from  the  plain- 
tiffs' lands. 

It  is  our  practice  to  dispose  of  equity  causes  finally,  and  end 
the  litigation  here,  but  this  record  does  not  afford  us  the  op- 
portunity of  doing  that  in  this  case. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion.  Ad- 
judge the  costs  of  the  appeals  against  the  two  sides  equally. 

Masim  Caveat  Emftob  Strictly  Afflies  to  Jitdiciai.  Sales,  subject 
to  the  qualification  that  the  purchaser  is  entitled  to  relief  on  the  ground  of 
•fter-discovered  mistake  of  material  facts,  or  fraud:  Redd  v.  Dyer,  83  Va. 
831;  6  Am.  St.  Rep.  272;  Roberta  v.  Hughes,  81  111.  130;  25  Am.  Rep.  270. 

Bona  Fide  Pitbchaser  at  Execution  Sale,  ow  Far  PROTEorBD:  Car' 
den  V.  Lane,  48  Ark.  216;  3  Am.  St  Rep.  228,  and  note  230. 

Rights  of  Pctbchasers  at  Void  Judicial  Sales  to  Subrogation:  VaMe 
T.  Fleming,  29  Mo.  152;  77  Am.  Dec.  657,  and  note  564. 
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[60  Abkambas,  897.] 
Rxs  Gbstjs,  Declaration  when  not  Part  of. — Where,  in  an  action 
against  a  railway  company  to  recover  the  value  of  a  jack  that  died  while 
being  carried  over  the  defendant's  road,  the  evidence  shows  that  a  tramp 
having  a  stick  in  his  possession  was  found  in  the  car  with  the  jack  and 
other  animals  therein,  and  the  jack  was,  after  the  tramp's  removal  from 
the  car,  found  dead  in  the  car,  with  blood  running  from  his  mouth  and 
nose,  a  declaration  made  in  the  presence  of  the  conductor  of  the  train, 
by  the  tramp  scon  after  his  removal  from  the  car,  "if  it  had  not  been 
for  lopping  them  mules  over  the  head,  I  would  have  froze  to  death,"  is 
not  admissible  as  part  of  the  rea  geaice. 
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Shipper  is  Boxtnd  bt  Contract  Limiting  Carrier's  Liability,  though 
He  did  not  Read  It  nor  hear  it  read  before  signing  it,  provided  the 
carrier  resorted  to  no  unfair  means,  and  practiced  no  fraud  or  imposition 
in  procuring  the  signature,  and  the  shipper  had  the  opportunity  to  know 
its  contents. 

Connecting  Lines  of  Carriers,  Rights  and  Liabilities  of.  —  A  con- 
necting carrier,  by  receiving  freight  from  another  carrier,  under  a  con- 
tract between  the  consignor  and  the  latter,  becomes  the  agent  of  such 
other  carrier  to  complete  his  contract  to  the  extent  of  shipping  it  over 
eo  much  of  his  route  as  forms  a  part  of  the  route  over  which  the  ship- 
ment was  to  be  made,  and  is  liable  for  any  loss  resulting  from  his  failure 
to  perform  the  contract,  but  he  is  also  entitled  to  the  benefit  of  all  valid 
limitations  of  the  carrier's  liability  contained  in  the  contract. 

^ALiDiTT  OF  Contract  Limiting  Carrier's  Liability  to  Specified  Sum. 
—A  limitation  in  a  contract  fairly  entered  into  between  a  railroad  com- 
pany and  a  shipper  of  live-stock  over  its  road,  restricting  the  company's 
liability  in  any  case  to  the  sum  of  fifty  dollars  for  each  animal  lost,  is, 
*  if  based  upon  a  reduction  in  the  charge  made  for  the  transportation  of 
the  stock,  reasonable,  and  will  be  enforced  as  the  measure  of  the  com- 
pany's  liability,  although  the  animal  lost  is  shown  to  have  been  worth 
from  six  hundred  to  eight  hundred  dollars. 

lltTKDEN  OF  Proof  of  Negligence  where  Carrier's  Liability  is  Lim- 
ited BY  Contract.  —  Where  live-stock  is  shipped  under  a  contract 
limiting  the  carrier's  liability,  pursuant  to  which  the  shipper  takes 
charge  of  the  stock  during  the  transportation,  riding  for  that  purpose  on 
the  train  with  the  stock,  free  of  additional  charge,  the  burden  of  proof 
is  upon  the  shipper,  in  an  action  to  recover  for  the  loss  of  the  stock,  to 
show  that  the  loss  resulted  from  the  default  or  negligence  of  the  carrier. 

Action  to  recover  the  value  of  a  jack  that  died  while  being 
carried  by  the  defendant.     The  opinion  states  the  case. 

Dodge  and  Johnson,  for  the  appellant. 

Scott  and  Jones,  for  the  appellees. 

Battle,  J.  This  is  an  action  by  Weakly  and  Gooch  against 
the  St.  Louis,  Iron  Mountain,  and  Southern  Railway  Com- 
pany, to  recover  the  value  of  a  jack  that  died  while  in  the 
course  of  transportation  over  defendant's  railway. 

The  facts,  as  shown  by  the  testimony,  were  substantially  as 
follows:  On  the  22d  of  December,  1884,  plaintiff  shipped,  at 
Nashville,  Tennessee,  by  the  Nashville,  Chattanooga,  and  St. 
Louis  Railway,  a  car-load  of  jacks  consigned  to  themselves 
at  Fort  Worth,  Texas.  They  were  to  be  shipped  by  way  of 
Memphis,  over  the  Memphis  and  Little  Rock  Railroad  to  Lit- 
tle Rock,  and  thence  over  the  defendant's  road  to  Texarkana. 
A  written  contract  was  entered  into,  whereby  the  Nashville, 
Chattanooga,  and  St.  Louis  Railway  Company  agreed  to 
transport  the  jacks  to  its  freight-station  at  McKenzie,  ready 
to  be  delivered  to  the  consignee,  or  his  order,  or  to  such  com- 
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pany  or  carrier  whose  line  might  be  considered  a  part  of  the 
route  to  the  destination  of  the  stock;  and  in  consideration  of 
reduced  rates  of  freight  it  was  agreed  that  if  any  damage  oc- 
curred by  which  the  carrier  was  liable,  the  amount  claimed 
should  not  exceed  three  hundred  dollars  for  each  jack  in- 
jured. 

The  stock  in  charge  of  Gooch,  one  of  the  plaintiffs,  arrived 
at  Memphis  on  the  morning  of  the  24th  of  December,  1884. 
At  Memphis  the  river  was  then  impassable  on  account  of  ice, 
and  Gooch  was  delayed  a  day.  The  agent  of  the  Memphis 
and  Little  Rock  Railroad  told  him  his  stock  could  go  forward 
on  the  Kansas  City  Railway  at  nine  o'clock  the  next  morning; 
and  on  the  next  day,  the  25th  of  December,  he  took  his  stock 
to  the  Kansas  City  Railway  depot.  The  stock  was  driven  on 
the  cars  a  few  moments  before  the  train  started.  About  this 
time  a  live-stock  contract  with  the  Kansas  City,  Fort  Scott, 
and  Gulf,  and  the  Kansas  City,  Springfield,  and  Memphis 
Railroad  companies  was  presented  to  him  for  his  signature, 
which  he  signed  without  reading,  supposing  it  was  a  pass  for 
himself.  So  much  of  it  as  is  necessary  to  mention  in  this 
opinion  is  in  the  words  and  figures  following: — 

"Memphis  Station,  December  25,  1884. 

"Agreement  made  between  the  Kansas  City,  Fort  Scott, 
and  Gulf,  and  Kansas  City,  Springfield,  and  Memphis  Rail- 
road companies,  of  the  first  part,  and  Weakly  and  Gooch  of 
the  second  part,  witnesseth:  That  whereas,  the  Kansas  City, 
Fort  Scott,  and  Gulf,  and  Kansas  City,  Springfield,  and 
Memphis  Railroad  companies,  as  common  carriers,  transport 
live-stock  as  per  tariff:  — 

"  Now,  in  consideration  that  said  parties  of  the  first  part  will 
transport  for  the  party  of  the  second  part  one  (1)  car-load  of 
jacks  from  Memphis  to  Fort  Worth,  Texas,  and  there  deliver 
to  the  Kansas  City  Stock-yard  Company,  at  the  rate  of  seventy- 
six  (76)  dollars  per  car-load,  the  same  being  a  special  rate, 
lower  than  the  regular  rate  mentioned  in  said  tariff  between 
said  points,  said  party  of  the  second  part  hereby  relieves  said 
parties  of  the  first  part  from  the  liability  of  a  common  carrier 
in  the  transportation  of  said  stock,  and  agrees  that  such  lia- 
bility shall  be  that  of  only  a  private  carrier  for  hire. 

"And  the  said  party  of  the  second  part  ....  hereby  as- 
sumes all  risk  of  injury  which  the  animals,  or  either  of  them, 
shall  receive  in  consequence  of  any  of  them  being  wild,  unruly, 
or  weak,  or  by  maiming  each  other  or  themselves,  or  in  conse- 
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quence  of  heat  or  suffocation,  or  other  ill  effects  of  being 
crowded  in  the  cars,  ....  or  of  loss  or  damage  from  any 
other  cause  or  thing  not  resulting  from  the  negligence  of  the 
agents  of  the  said  parties  of  the  first  part. 

"And  the  said  party  of  the  second  part  further  agrees  that 
he  will  load  and  unload  said  stock  at  his  own  risk,  and  feed, 
water,  and  attend  to  the  same  at  his  own  expense  and  risk 
while  in  the  stock-yards  of  the  parties  of  the  first  part  await- 
ing shipment,  and  while  on  the  cars  or  at  feeding  or  transfer 
points,  or  where  it  may  be  unloaded  for  any  purpose. 

"And  it  is  further  agreed  that  the  parties  of  the  second  part 
will  see  that  said  stock  is  securely  placed  in  the  cars  furnished, 
and  that  the  cars  are  safely  and  properly  fastened,  so  as  to 
prevent  the  escape  of  said  stock  therefrom 

"And  it  is  further  agreed  that  in  no  case  shall  the  said  rail- 
way companies  be  liable  for  a  greater  amount  than  fifty  dollars 
per  head  of  live-stock  hereby  shipped,  and  that  all  the  above 
*  rules  and  regulations  for  the  transportation  of  live-stock ' 
shall  be  deemed  an  essential  part  of  this  contract 

"The  evidence  that  said  party  of  the  second  part,  after  a 
full  understanding  thereof,  assents  to  all  the  conditions  of  the 
foregoing  contract  is  his  signature  thereto. 

"E.  A.  Theuston, 

"Witness:  L.  L.  Crisp.  "Agent  of  the  Companies. 

"  [Pass  one.]  "Weakly  and  Gooch,  Shippers. 

"  Executed  in  duplicate." 

No  charges  were  demanded  or  paid  by  plaintiffs  for  trans- 
porting Gooch  and  the  stock  over  the  railroads,  except  $116  at 
Nashville. 

The  stock  was  shipped  over  the  Kansas  City,  Springfield, 
and  Memphis  Railroad  to  Hoxie,  a  station  on  defendant's  road 
121  miles  north  of  Little  Rock.  The  station-agent  at  Hoxie 
testified  that  the  car-load  of  jacks  was  received  by  defendant 
at  Hoxie  over  the  Kansas  City,  Springfield,  and  Memphis  Rail- 
way under  the  contract  of  shipment  made  at  Memphis,  and 
was  transported  to  Texarkana  under  the  same  contract.  Gooch 
accompanied  the  stock,  riding  on  the  same  train  with  them. 
The  stock  arrived  at  Little  Rock  in  good  condition.  Shortly 
after  leaving  Little  Rock  the  conductor  called  on  Gooch  for  his 
contract,  and  he  handed  him  the  Nashville  contract,  but  the 
conductor  refused  to  accept  it,  saying  it  did  not  pass  him  free. 
He  then  handed  the  conductor  the  contract  signed  at  Memphis, 
which  the  conductor  took,  read,  and  returned,  and  permitted 
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him  to  ride  upon  it.  A  short  distance  north  of  Prescott,  Gooch 
got  out  to  examine  his  stock,  and  found  a  tramp  in  the  car 
with  them;  and  after  the  train  had  started  he  told  the  con- 
ductor about  seeing  the  tramp.  When  thelrain  stopped  at  the 
next  station  the  tramp  was  taken  out  of  the  car,  and  was  per- 
mitted to  go  into  the  caboose  to  warm,  it  being  cold  and  sleet- 
ing. He  had  a  stick.  Over  the  objection  of  the  defendant,  a 
witness  was  allowed  to  testify  that  when  the  tramp  went  into 
the  caboose  and  sat  down  by  the  stove  to  warm,  he  said,  in  the 

presence  of  the  conductor:  "  It  is  d d  cold,  and  if  it  had  not 

been  for  lopping  them  mules  over  the  head,  I  would  have  froze 
to  death." 

Gooch  got  out  several  times  between  Little  Rock  and  Tex- 
arkana  to  look  at  his  stock,  and  found  them  standing  and 
apparently  all  right.  He  did  so  after  seeing  the  tramp  among 
them,  and  a  short  time  before  they  reached  Texarkana,  and 
■discovered  nothing  wrong  until  they  arrived  at  Texarkana, 
when  he  found  one  of  the  jacks  lying  dead  in  the  middle  of 
the  car,  with  blood  running  out  of  his  nose  and  mouth.  He 
€aw  no  marks  of  blows  or  bruises  on  the  animal;  its  skin  was 
unbroken.  He  rode  on  the  same  train  with  the  stock,  accord- 
ing to  his  contract,  from  Hoxie  to  Texarkana,  and  testified  he 
did  not  know  the  cause  of  the  death.  He  testified  that  the 
dead  jack  was  a  fine  animal,  blooded,  and  of  good  pedigree, 
and  was  worth  at  Nashville  six  hundred  dollars,  and  at  Fort 
Worth  eight  hundred  dollars.  When  the  other  jacks  reached 
Fort  Worth  plaintiffs  presented  the  contract  signed  at  Mem- 
phis, and  on  it  demanded  and  received  their  stock. 

Plaintififs  recovered  judgment  for  three  hundred  dollars,  and 
defendant  appealed. 

The  declaration  of  the  tramp  was  inadmissible.  It  was  no 
part  of  the  rea  gestXy  and  appellant  should  not  be  affected 
by  it. 

Appellant  asked  and  the  court  refused  to  instruct  the  jury 
as  follows:  "The  court  instructs  the  jury  that  if  they  find 
£rom  the  evidence  that  the  plaintiff  signed  the  bill  of  lading 
or  contract  of  shipment  in  evidence,  by  which  said  car-load  of 
jacks  was  carried  from  Memphis,  Tennessee,  to  Fort  Worth, 
Texas,  via  Hoxie,  it  matters  not  if  plaintiffs  did  not  read  or 
understand  the  same,  the  fact  that  they  signed  the  same  is 
conclusive,  unless  said  signatures  were  obtained  by  fraud  on 
the  part  of  the  carriers  making  the  contract;  it  was  plaintiffs' 
duty  to  know,  and  they  were  bound  to  know,  what  the  con- 
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tract  contained  and  meant,  and  the  efifect  of  all  its  terms  and 
conditions." 

But  at  the  instance  of  appellees  did  instruct  them  as  fol- 
lows: "Unless  the  jury  find  from  the  evidence  that  the  Mem- 
phis contract,  so  called  in  the  evidence,  was  made  by  th& 
defendant  with  the  plaintiffs  for  a  valuable  consideration,  they 
will  disregard  the  same;  and  if  they  find  that  the  same  wa» 
signed  by  the  plaintifi's  under  the  supposition  alone  that  it  was 
only  for  the  purpose  of  having  his  jacks  shipped  from  Memphis 
to  a  point  on  defendant's  line  of  railway,  where  the  original 
or  Nashville  contract  would  have  carried  the  same,  they  may 
entirely  disregard  said  Memphis  contract,  unless  they  believe 
the  injuries  received  by  said  jacks  were  received  between  Mem- 
phis and  Little  Rock." 

Appellant  also  asked  and  the  court  refused  to  instruct  as 
follows:  "If  the  jury  find  from  the  evidence  that  plaintiffs  en- 
tered into  a  written  contract  at  the  city  of  Memphis  with  the 
Kansas  City,  Fort  Scott,  and  Gulf,  and  the  Kansas  City, 
Springfield,  and  Memphis  Railroad  companies,  by  which  it 
was  agreed  that  said  railroads  should  carry  their  car-load  of 
jacks  from  Memphis  to  Fort  Worth,  Texas,  at  reduced  rates  as 
a  private  carrier,  and  upon  certain  agreed  values  of  said  stock 
upon  a  limited  liability,  that  the  defendant  was  and  is  a  con- 
necting carrier  of  said  railroads,  and  that  to  carry  out  the 
contract  it  was  necessary  to  carry  said  stock  on  defendant's 
railway,  that  said  defendant  received  and  carried  said  stock 
under  said  contract, — then,  in  that  event,  the  court  instructs 
you  that  as  said  bill  of  lading  was  a  through-bill  of  lading,  ex- 
pressing upon  its  face  a  rate  of  freight  to  be  charged  by  all 
ihe  connecting  lines  from  Memphis,  Tennessee,  to  Fort  Worth, 
Texas,  the  destination  of  the  stock,  then  its  contract  for  ex- 
emption from  liability  inures  to  the  benefit  of  the  owners  of 
all  the  lines  of  the  whole  route,  including  defendant  company; 
and  if,  therefore,  they  find  that  there  was  such  a  contract, 
they  must  find  that  the  same  was  for  the  benefit  of  this  de- 
fendant, and  must  control  in  this  case." 

Did  the  court  err  in  giving  the  instructions  asked  for  by 
appellees,  and  in  refusing  those  asked  for  by  appellant? 

At  common  law,  a  common  carrier,  in  the  absence  of  a  con- 
tract limiting  his  liability,  is  responsible  for  any  loss  or  dam- 
age, however  occasioned,  unless  it  was  by  an  act  of  God  or  a 
public  enemy.  He  is  bound  to  receive  and  carry  all  the  prop- 
erty offered  for  transportation,  if  it  be  of  that  character  which 
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he  carries  for  the  public,  subject  to  the  responsibility  incident 
to  his  employment,  and  is  liable  to  an  action  if  he  refuses. 
He  cannot  relieve  himself  of  such  responsibilities,  except  by 
contract  with  the  shipper,  based  upon  a  consideration.  He 
cannot  limit  his  liabilities  by  an  act  of  his  own ;  and  can  only 
do  so  by  the  assent  of  the  parties  concerned:  Taylor  v.  Little 
Rock  etc.  R'y  Co.,  39  Ark.  148, 157;  Mich.  Cent.  R.  R.  Co.  v.  Mfg. 
Co.,  16  Wall.  318,  328;  Gaines  v.  Union  Trans.  <fc  Ins.  Co.,  28 
Ohio  St.  418;  14  Am.  R'y  Rep.  158. 

Appellees  contend  that  they  never  assented  to  the  limita- 
tion of  the  liabilities  of  appellant  contained  in  the  contract 
signed  at  Memphis,  because  they  signed  it  without  reading  or 
hearing  it  read,  and  under  a  mistake  as  to  its  contents.  But 
this  will  not  relieve  them  from  the  contract,  unless  it  was  pro- 
cured by  fraud  or  imposition.  It  has  generally  been  held  by 
the  courts  in  this  country  and  in  England  that  such  contracts 
are  binding  on  the  shipper,  although  he  did  not  read  or  hear 
them  read  before  signing,  provided  the  carrier  resorted  to  no 
unfair  means,  and  practiced  no  fraud  or  imposition,  and  the 
shipper  had  the  opportunity  to  know  the  contents.  As  said 
by  Hutchinson  on  Carriers:  "There  is  nothing  unreasonable 
in  this.  Every  man  of  ordinary  intelligence  knows  that  no 
individual  or  company  engaged  in  the  business  of  carrying  to 
distant  places  now  undertakes  to  carry  his  goods  subject  to 
the  old  common-law  liability  of  the  carrier.  He  knows,  more- 
over, that  bills  of  lading  are  constantly  given,  not  only  as  the 
evidence  of  the  receipt  of  the  goods,  but  as  an  express  and 
direct  notice  that  they  will  be  carried  on  certain  terms. 
Knowing  this,  he  cannot  be  willfully  blind  and  plead  igno- 
rance, when  it  was  his  duty  to  know;  and  knowing  in  such 
cases  is  assenting.  If  it  was  his  intention  to  hold  the  carrier 
to  his  common-law  liability,  he  should  have  said  so,  and  have 
either  declined  to  employ  him,  or  sued  him  for  his  refusal, 
after  tendering  a  reasonable  sum  for  his  services  and  risk  ": 
Hutchinson  on  Carriers,  sec.  240;  McMillan  v.  M.  S.  dc  N.  I. 
R.  R.  Co.,  16  Mich.  79;  93  Am.  Dec.  208;  Squire  v.  New  York 
Cent.  R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec.  162;  Long  v.  New 
York  Cent.  R.  R.  Co.,  50  N.  Y.  76;  Mcllroy  v.  Buckner,  35  Ark. 
655;  Hallenbeck  v.  Dewitt,  2  Johns.  404;  Rice  v.  Dwight  Mfg. 
Co.,  2  Cush.  80,  87;  Harris  v.  Story,  2  E.  D.  Smith,  363,  367; 
Lewis  V.  Great  Western  R'y  Co.,  5  Hurl.  &  N.  867;  Cooley  on 
Torts,  488-491;  Greenfield's  Estate,  14  Pa.  St.  489,  504;  Hunter 
T.  WalUrs,  L.  R.  7  Ch.  App.  75,  82,  84;  Morrison  v.  Phillipt 
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and  Colby  Con.  Co.,  44  Wis.  405, 409;  28  Am.  Rep.  599;  Fuller 
V.  Madison  Mut.  Ins.  Co.,  36  Wis.  599,  603;  Long  v.  New  York 
Cent.  R'y  Co.,  3  Am.  R'y  Rep.  350;  Mulligan  v.  Illinois  Cent. 
R'y  Co.,  36  Iowa,  181;  14  Am.  Rep.  514;  Grace  v.  Adams,  1 
Am.  Rep.  131;  100  Mass.  505. 

But  in  this  case  the  Kansas  City,  Fort  Scott,  and  Gulf, 
and  the  Kansas  City,  Springfield,  and  Memphis,  and  the  St. 
Louis,  Iron  Mountain,  and  Southern  Railway  companies  were 
not  parties  to  the  contract  made  at  Nashville.  The  stock  was 
to  have  been  transported  by  way  of  Memphis,  over  the  Mem- 
phis and  Little  Rock  Railroad  to  Little  Rock,  and  from  there 
to  Texarkana.  When  it  arrived  at  Memphis,  it  was  ascer- 
tained it  could  not  be  shipped  over  the  Memphis  and  Little 
Bock  road  without  delay,  and  appellees  determined  to  ship  it 
over  another  and  much  longer  route;  and  for  that  purpose, 
entered  into  the  contract  signed  at  Memphis.  Under  this 
contract,  the  stock  and  one  of  the  appellees  were  carried  from 
Hoxie  to  Texarkana,  and  the  stock  was  delivered  to  its  owners 
at  Fort  Worth.  Appellant  acted  under  and  was  governed  by 
it  in  carrying  the  stock.  If  the  contract  signed  at  Memphis 
was  procured  by  fraud,  and  appellees  were  unwilling  to  be 
governed  by  it,  they  should  have  so  informed  appellant  before 
the  delivery  of  the  stock  to  its  agents.  They  were  then  in  a 
situation  to  correct  any  mistake  or  misunderstanding  in  the 
terms  of  the  shipment,  and  definitely  adjust  its  terms.  But 
having  failed  in  thip,  they  cannot  make  appellant  suffer  the 
consequences  of  their  negligence.  If  a  fraud  was  committed 
in  the  procurement  of  the  contract  at  Memphis,  their  negli- 
gence enabled  the  perpetrators  to  succeed  in  its  commission, 
and  they  should  bear  the  loss  occasioned  by  it,  if  any. 

The  Kansas  City,  Fort  Scott,  and  Gulf,  and  the  Kansas 
City,  Springfield,  and  Memphis  Railroad  companies  contracted 
with  appellees  to  transport  their  stock  from  Memphis,  Ten- 
nessee, to  Fort  Worth,  Texas.  The  appellant,  by  receiving 
the  stock,  became  their  agent  to  complete  their  contract  to  the 
extent  of  shipping  the  stock  over  so  much  of  its  road  as  formed 
a  part  of  the  route  over  which  the  shipment  was  to  be  made. 
From  this  fact,  the  law  implied  a  privity  between  the  parties 
to  this  action  sufficient  to  enable  appellees  to  sue  appellant  for 
any  losses  sustained  by  reason  of  its  failure  to  perform  the 
contract,  and  gave  to  appellant  the  benefit  of  all  valid  limita- 
tions contained  in  the  agreement  upon  the  carrier's  liability. 
So  that  while  the  burdens  were  imposed,  the  benefits  of  the 
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limitations  in  the  contract  inured  to  appellant:  Taylor  v.  Little 
Rock  etc.  R.  R.  Co.,  39  Ark.  148,  158;  Halliday  v.  St.  Louis  etc. 
R'y  Co.,  74  Mo.  159;  41  Am.  Rep.  309;  6  Am.  &  Eng.  R.  R. 
Cas.  433;  Hutchinson  on  Carriers,  sees.  251,  252,  254,  256. 

Appellant  contends  that  the  court  below  erred,  because  it 
asked  and  the  court  refused  to  give  an  instruction  in  the  fol- 
lowing words:  "If  the  jury  find  from  the  evidence  that  thd 
plaintiffs  entered  into  a  contract  with  defendant  or  its  con- 
necting carrier  whereby  it  was  agreed  that  in  no  case  should 
the  carriers  be  liable  for  a  greater  amount  than  fifty  dollars 
for  each  stock  or  animal  shipped  therein,  then  they  are  in- 
structed that  if  they  find  that  the  defendant  is  liable  at  all  in 
this  action,  their  verdict  cannot  exceed  the  sum  of  fifty 
dollars." 

In  the  Memphis  contract  the  liability  of  the  carrier  for 
losses  or  damages  was  limited  to  fifty  dollars  for  each  jack 
injured.  Should  the  instruction  limiting  the  liability  of  ap- 
pellant to  fifty  dollars  have  been  given? 

In  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  it  was  held:  "A 
common  carrier  cannot  lawfully  stipulate  for  exemption  from 
responsibility  when  such  exemption  is  not  just  and  reason- 
able in  the  eye  of  the  law." 

Hart  V.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  was  an  action 
like  this.  In  that  case  the  property  received  for  shipment  was 
five  horses,  and  the  extent  of  the  carrier's  liability  agreed 
upon  for  each  horse  was  two  hundred  dollars.  By  the  negli- 
gence of  the  carrier  one  of  the  horses  was  killed,  and  the 
others  were  injured.  The  plaintiff  proved  the  horses  were 
race-horses,  and  offered  to  show  damages  based  on  their  value 
amounting  to  over  twenty-five  thousand  dollars.  The  testi- 
mony was  excluded,  and  he  had  a  verdict  for  twelve  hundred 
dollars.  On  writ  of  error  brought  by  him,  it  was  held  that 
the  evidence  was  not  admissible;  that  the  valuation  and  lim- 
itation of  liability  in  the  bill  of  lading  was  just  and  reason- 
able, and  binding  on  the  plaintiff;  and  that  the  terms  of  the 
limitation  covered  a  loss  through  negligence.  Mr.  Justice 
Blatchford,  speaking  for  the  court,  said:  "This  qualification 
of  the  liability  of  the  carrier  is  reasonable,  and  is  as  impor- 
tant as  the  rule  which  it  qualifies.  There  is  no  justice  in 
allowing  the  shipper  to  be  paid  a  large  value  for  an  article 
which  he  has  induced  the  carrier  to  take  at  a  low  rate  of 
freight,  on  the  assertion  and  agreement  that  its  value  is  a  less 
eum  than  that  claimed  after  a  loss.     It  is  just  to  hold  the- 
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shipper  to  his  agreement,  fairly  made,  as  to  value,  even  where 
the  loss  or  injury  has  occurred  through  the  negligence  of  the 
carrier.  The  eflFect  of  the  agreement  is  to  cheapen  the  freight 
and  secure  the  carriage  if  there  is  no  loss;  and  the  effect  of 
disregarding  the  agreement,  after  a  loss,  is  to  expose  the  car- 
rier to  a  greater  risk  than  the  parties  intended  he  should 
assume.  The  agreement  as  to  value,  in  this  case,  stands  as  if 
the  carrier  had  asked  the  value  of  the  horses,  and  had  been 
told  by  the  plaintiff  the  sum  inserted  in  the  contract. 

"The  limitation  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  respond  in  that  value  for 
negligence.  The  compensation  for  carriage  is  based  on  that 
value.  The  shipper  is  estopped  from  saying  that  the  value  is 
greater.  The  articles  have  no  greater  value,  for  the  purposes 
of  the  contract  of  transportation,  between  the  parties  to  that 
contract.  The  carrier  must  respond  for  negligence  up  to 
that  value.  It  is  just  and  reasonable  that  such  a  contract, 
fairly  entered  into,  and  when  there  is  no  deceit  practiced  on 
the  shipper,  should  be  upheld.  There  is  no  violation  of  public 
policy.  On  the  contrary,  it  would  be  unjust  and  unreason- 
able, and  would  be  repugnant  to  the  soundest  principles  and 
of  the  freedom  of  contracting,  and  thus  in  conflict  with  public 
policy,  if  a  shipper  should  be  allowed  to  reap  the  benefit  of  the 
contract  if  there  is  no  loss,  and  to  repudiate  it  in  case  of  loss." 

The  South  and  North  Alabama  R.  R.  Co.  v.  Henlein,  52  Ala. 
606,  23  Am.  Rep.  578,  was  an  action  against  a  carrier  on  a 
contract  to  carry  live-stock,  in  which  the  extent  of  the  carrier's 
liability  was  limited  to  fifty  dollars  to  each  animal.  The 
court  said:  ''We  have  had  much  diflBculty  in  determining 
the  validity  of  the  stipulation  in  the  contract,  that  if  loss  or 
injury  should  occur,  for  which  the  company  is  liable,  the 
amount  claimed  should  not  exceed  fifty  dollars  for  any  one  of 
the  animals.  If  the  measure  of  the  liability  thus  fixed  ap- 
peared to  be  greatly  disproportionate  to  the  real  value  of  the 
animal  and  the  amount  of  freight  received,  we  should  not 
hesitate  to  declare  it  unjust  and  unreasonable.  But  as  the 
case  is  presented,  it  seems  to  have  been  intended  to  adjust 
the  measure  of  liability  to  the  reduced  rate  of  freight  charged, 
and  to  protect  the  carrier  against  exaggerated  or  fanciful  val- 
uations. We  cannot  therefore  presume  it  unjust  and  unrea- 
eonable,  and  it  is  the  measure  of  appellant's  liability." 

AM.  St.  Rep.,  Vol.  VIL— 8 
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There  are  other  decisions  to  the  same  effect  as  those  cited: 
See  South  and  North  Alabama  i2'y  Co.  v.  Henlein,  56  Ala. 
368;  Harvey  v.  Terre  Haute  etc.  R.  R.  Co.,  74  Mo.  538;  Magnin 
V.  Dinsmore,  62  N.  Y.  35;  20  Am.  Rep.  442.  But  all  the  de- 
cisions upon  this  question  are  not  in  harmony.  They  are  cited 
and  reviewed  to  some  extent  in  Hart  v.  Pennsylvania  R.  R.  Co., 
112  U.  S.  331.  After  a  review  of  them,  the  court  reached  the 
result  as  above  stated. 

In  St.  Louis  etc.  Ry  Co.  v.  Lesser,  46  Ark.  236,  this  court 
followed  the  decisions  of  the  supreme  court  of  the  United 
States  in  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  and  Hart  v. 
Pennsylvania  R.^  R.  Co.,  112  U.  S.  331.  In  that  case  the  car- 
rier transported  a  car-load  of  mules  over  its  road  under  a  con- 
tract which  limited  its  liability  to  one  hundred  dollars  for  each 
horse  or  mule.  One  of  the  horses,  of  the  value  of  $150,  was 
injured.  This  court  held  that  the  damages  the  shipper  was 
entitled  to  recover  in  that  case  was  the  proportion  of  one  hun- 
dred dollars  the  horse  was  lessened  in  value  by  reason  of  the 
injury. 

As  a  general  rule,  the  common  carrier  is  bound  to  receive 
and  carry  that  which  is  offered  to  him  for  transportation.  He 
ought  to  be  entitled  to  a  reasonable  reward  for  his  services. 
As  the  risk  of  conveying  property  of  considerable  value  is 
greater  than  that  of  small  value,  the  care  required  is,  and  the 
reward  should  be,  greater.  It  is,  therefore,  reasonable  and 
right  that  the  value  of  the  property  shipped  should  be  ascer- 
tained in  order  that  the  carrier  may  know  the  extent  of  his 
responsibility  and  the  care  and  attention  required,  and  fix 
the  amount  of  his  reward.  As  said  by  Lord  Mansfield  in 
Gibbon  v.  Paynton,  4  Burr.  2298:  "His  warranty  and  insur- 
ance is  in  respect  of  the  reward  he  is  to  receive,  and  the  re- 
ward ought  to  be  proportionate  to  the  risque.  If  he  makes  a 
greater  warranty  and  insurance,  he  will  take  greater  care,  use 
more  caution,  and  be  at  the  expense  of  more  guards  or  other 
method  of  security;  and  therefore  he  ought,  in  reason  and  jus- 
tice, to  have  a  greater  reward."  If,  therefore,  the  measure  of 
the  liability  of  the  carrier  as  agreed  upon  is  adjusted  by  the 
reward  to  be  received  by  the  carrier  under  his  contract,  and 
the  contract  of  shipment  is  fairly  entered  into,  and  no  deceit 
is  practiced  upon  the  shipper,  the  contract  is  reasonable  as  to 
the  measure  of  liability,  and  should  be  upheld. 

Inasmuch  as  the  measure  of  appellant's  liability  in  the 
stipulations  contained  in  the  Memphis  contract  is  stated  to 
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be  based  on  reduced  rates  of  freight  paid  for  the  transporta- 
tion of  the  stock,  it  must  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  rate  of  freight  was  graduated 
by  the  valuation  agreed  upon  as  the  limit  of  the  carrier's  lia- 
bility, and  was  reduced  under  the  regular  rates  in  consequence 
and  consideration  of  the  terms  or  stipulations  of  the  contract: 
St.  Louis  etc.  R'y  Co.  v.  Lesser,  46  Ark.  236. 

As  to  the  burden  of  proof,  tlie  circuit  court  instructed  the 
jury,  at  the  instance  of  appellees,  as  follows:  "The  jury  are 
instructed,  as  a  matter  of  law,  that  whenever  a  common  car- 
rier seeks  to  avoid  a  liability  for  losses  on  account  of  the  con- 
tract limiting  its  liability,  the  burden  of  proof,  as  a  general 
rule,  is  upon  it,  not  only  to  show  that  a  limited  contract  has 
been  made,  but  also  that  the  loss  in  question  arose  from  a 
cause  excepted  in  the  contract;  and  this  fact  must  be  estab- 
lished with  reasonable  certainty,  and  not  rest  upon  conjecture 
or  possibility.  So,  in  this  case,  if  defendant  seeks  to  avoid  its 
liability  for  the  death  of  the  jack  sued  for  under  a  clause  of 
their  contract  of  shipment  exempting  the  company  from  such 
liability  for  injury  to  said  jack,  caused  by  the  animals  shipped 
in  the  car  with  him,  or  on  the  ground  that  the  death  of  said 
jack  was  caused  by  the  inherent  vices  and  propensities  of  such 
animals,  the  burden  of  proof  is  upon  the  defendant  to  show 
that  the  death  of  said  jadt  was  caused  by  other  animals  in 
the  car,  or  their  inherent  viciousness." 

And  at  the  instance  of  the  appellant  as  follows:  "  If  the  jury 
find  from  the  evidence  that  plaintiffs'  stock  was  received  and 
transported  under  a  written  contract  or  bill  of  lading,  wherein 
it  was  stipulated  or  agreed  that  the  owners  or  their  agents 
should  ride  upon  the  freight  traiils  in  which  said  stock  was 
being  transported,  and  that  they  should  load,  transport,  feed, 
and  care  for  said  stock  while  on  the  cars,  or  at  feeding,  trans- 
fer, or  other  points;  and  if  they  further  find  that  plaintiff 
J.  S.  Gooch,  one  of  the  owners  of  said  stock,  did  accompany 
the  said  stock,  and  was  upon  the  same  train  upon  which  the 
stock  was  at  the  time  said  animal  died,  and  that  said  contract 
exempted  the  carriers  from  all  liability  from  injury  to  said 
stock,  then  you  are  instructed  that  by  virtue  of  said  exemption 
in  said  contract  contained,  the  burden  of  proof  is  upon  plain- 
tiffs to  show  that  said  animal  was  killed  by  or  through  the 
negligence  or  fault  of  this  defendant;  and  if  you  find  that  no 
evidence  of  negligence  has  been  offered  showing,  or  tending  to 
show,  that  defendant  was  at  fault,  then  you  must  find  for  the 
defendant." 
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These  instructions  are  inconsistent  with  each  other;  and  the 
one  given  at  the  instance  of  the  appellees  is  misleading  and; 
not  applicable  to  the  facts  in  this  case. 

In  Si.  Louis  etc.  R'y  Co.  v.  Lesser,  46  Ark.  236,  it  is  said: 
"Whenever  a  common  carrier  seeks  to  avoid  a  liability  for  losses 
on  account  of  a  contract  limiting  his  liability,  the  burden  of 
proof,  as  a  general  rule,  is  upon  him,  not  only  to  show  that  a 
limited  contract  has  been  made,  but  also  that  the  loss  in 
question  arose  from  a  cause  excepted  in  the  contract."  But 
this  court  has  never  applied  this  rule  to  any  case  except  those 
in  which  the  loss  was  caused  by  fire  or  like  causes,  against 
which  the  carrier  was  an  insurer  at  common  law.  It  did  not, 
in  St.  Louis  etc.  Ry  Co.  v.  Lesser,  supra,  undertake  to  say  to 
what  class  of  cases  it  is  applicable.    Does  it  govern  in  this  case  ? 

At  common  law  a  carrier  is  held  to  the  strictest  account- 
ability. The  reason  is,  when  goods  are  placed  in  his  care  for 
transportation,  the  shipper  is  dependent  on  him  for  their  safe- 
keeping and  delivery.  He  seldom  goes  or  sends  any  one  tO' 
protect  his  interest.  His  necessities  often  compel  him  to  rely 
solely  on  the  carrier.  If  the  goods  are  lopt  through  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them,  or 
others  in  collusion  with  them,  he  is  unable  to  prove  it  by  any 
one  except  the  carrier's  servants,  ^f  he  is  compelled  to  prove 
that  his  goods  were  lost  through  the  fault  of  the  carrier  before 
he  can  recover,  his  ability  to  sustain  an  action  would  be  neces- 
sarily uncertain  and  sometimes  impossible.  To  protect  him^ 
and  to  insure  the  utmost  good  faith  and  diligence  in  the  car- 
riage and  delivery  of  freight,  the  common  law  imposes  upon 
the  carrier  the  responsibility  of  an  insurer  against  all  losses 
except  those  occasioned  by  the  act  of  God  or  the  public  enemy; 
and  in  case  of  damage  or  loss,  requires  him  to  show  the  cause. 
To  exonerate  himself  from  liability,  the  burden  of  proof  is 
upon  him  to  show  that  the  loss  or  damage  was  caused  by  the 
act  of  God  or  the  public  enemy.  This  rule  of  evidence  is  the 
necessary  result  of  the  common-law  liability,  and  the  circum- 
stance that  the  cause  of  the  loss  is  presumed  to  be  peculiarljr 
within  the  knowledge  of  the  common  carrier. 

But  in  this  case  there  was  a  restriction  upon  the  common-law 
liability  of  the  carrier.  Appellees  agreed  to  load  the  cars  with 
the  stock,  and  unload,  feed,  water,  and  attend  to  them  at  their 
own  expense  and  risk  while  in  the  stock-yards  of  the  carriers 
awaiting  shipment,  and  on  the  cars,  or  at  feeding  or  transfer 
points,  or  when  the  same  might  be  taken  oflf  the  cars  for  any 
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purpose,  and  to  see  that  the  cars  were  securely  fastened;  and 
for  that  purpose  one  of  them  was  allowed  to  ride  and  did  ride 
on  the  train  with  the  stock  from  Hoxie  to  Texarkana,  free  of 
additional  charge.  Under  the  contract,  they  took  charge  of 
the  stock  during  transportation,  and  relieved  appellant  of  any 
responsibility  for  the  discharge  of  those  duties  of  a  common 
carrier  which  they  undertook  to  perform,  and  confined  its  du- 
ties, by  the  Memphis  contract,  to  the  furnishing  suitable  cars 
and  hauling  them  to  the  place  of  destination.  Having  the 
care  of  the  stock,  the  liabilities  of  a  common  carrier,  which 
make  it  his  duty  to  account  for  the  loss  of  freight,  did  not  de- 
volve on  appellant.  Being  in  charge,  they  were  presumed  to 
know  the  cause  of  the  loss  of  the  jack  found  dead,  if  either 
party  to  the  contract  does;  and  the  burden  of  proof  is  upon 
them  to  show  that  the  default  or  negligence  of  appellant  was 
the  cause,  before  they  can  be  entitled  to  recover:  Louisville  etc. 
R.  R.  Co.  V.  Hedger,  9  Bush,  645, 651 ;  15  Am.  Rep.  740;  Clark 
V.  St.  Louis  etc.  Ry  Co.,  64  Mo.  441,  448;  Harvey  v.  Rose,  26 
Ark.  3;  7  Am.  Rep.  595;  Kansas  Pacific  R'y  Co.  v.  Reynolds^ 
S  Kan.  623,  641. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 


Admissibility  of  Declarations  as  Part  of  Res  Gest^:  Stockman  v. 
■Stale,  24  Tex.  App.  387;  5  Am.  St.  Rep.  894,  and  note  896;  Durhee  v.  Central 
Pac.  R.  H.  Co.,  69  Cal.  533;  58  Am.  Rep.  562,  and  note  565-568. 

Common  Carrier  of  Live-stock,  duties  and  liabilities  of:  Ayreav.  CMcago 
ttc  R.  R.  Co.,  71  Wis.  372;  5  Am.  St.  Rep.  226,  and  note  233;  power  to 
limit  liability  by  contract:  Oulfetc.  R.  R.  Co.  v.  Trawick,  68  Tex.  314;  2  Am. 
8t.  Rep.  494,  and  note  500. 

In  Absence  of  Fraud  or  Mistake,  Contract  for  Carriage  of  Ani- 
MALS  signed  by  the  shipper  is  the  sole  evidence  of  the  agreement,  although 
it  differs  from  a  previous  oral  contract,  and  the  shipper  did  not  read  it:  St. 
Louis  etc.  R.  R.  Co.  v.  Cleary,  77  Mo.  634;  46  Am.  Rep.  13;  McFadden  v.  Mo. 
Pac.  Ry  Co.,  92  Mo.  343;  1  Am.  St.  Rep.  721. 

Shipper  Bound  by  Contract  of  Shipment  executed  by  himself,  and 
-cannot  excuse  himself  because  ho  did  not  read  same,  or  know  contents,  when 
no  mistake,  fraud,  imposition,  or  deceit  is  charged:  McFadden  v.  M/xfuiri 
Pacijic  R'y  Co.,  92  Mo.  343;  1  Am.  St.  Rep.  721;  Han-is  v.  Oratul  Trunk  It'y 
Co.,  15  R.  I.  371. 

Common  Carrier,  Rights  and  Liabilities  of  Connectincj  Lines: 
Falvey  v.  Georgia  R.  R.  Co.,  76  Ga.  597;  2  Am.  St.  Rep.  58;  KnoU  v.  I>\tid<jh 
etc.  R.  R.  Co.,  98  N.  O.  73;  2  Am.  St.  Rep.  321,  and  cases  collected  ia  note 
325. 

Common  Carriers  —  Connecting  Lines  of  Common  Carriers  are 
Jointly  Liable  when  contract  for  shipment  is  made  with  one  and  damages 
Are  suffered  on  the  line  of  the  other:  Falvey  v.  Georgia  R.  R.  Co.,  16  Ga.  597; 
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2  Am.  St.  Kep.  68;  even  though  contract  with  first  carrier  was  to  carry  over 
its  own  line,  and  another  line  diflTerent  from  one  over  which  actually  carried: 
Independence  M.  Co.  v.  Burlington  etc.  R.  R.  Co.,  72  Iowa,  535;  2  Am.  St. 
Rep.  258.  But  connecting  line  is  liable  only  as  forwarding  agent,  and  not 
for  damage  done  beyond  its  terminus,  except  by  special  contract,  or  when 
connecting  lines  are  associated  under  agreement  to  become  liable  for  con- 
tracts of  each:  Knott  v.  Raleigh  etc.  R.  R.  Co.,  98  N.  C.  73;  2  Am.  St.  Rep. 
321.  But  in  Rhode  Island  and  Minnesota,  in  absence  of  special  contract, 
first  carrier  not  liable  for  faults  of  subsequent  carriers:  Hams  v.  Orand  Trunk 
R'y  Co.,  15  R.  I.  371;  OrU  v.  Minneapolis  etc.  R'y  Co.,  36  Minn.  396. 

Common  Carrier  cannot  by  Contract  limit  its  liability  from  conse- 
quences of  its  own  negligence:  Ortt  v.  Minneapolis  etc.  R'y  Co.,  36  Minn.  396; 
but  in  Missouri  it  can  by  contract  limit  its  common-law  liability:  McFadden 
y.  Missouri  Pac.  R'y  Co.,  92  Mo.  343;  1  Am.  St.  Rep.  721.  In  Texas  common 
carrier  cannot  by  contract  limit  its  liability  against  loss  of  live-stock,  except 
such  loss  as  occasioned  by  act  of  God,  public  enemy,  act  of  owner,  or  vicious 
propensity  of  animal:  Gu^fetc.  R.  R.  Co.  v.  Travnck,  68  Tex.  314;  2  Am.  St. 
Rep.  494. 

Whkrb  Common  Carbibr's  Liability  is  LiMrcED  by  Contract,  Bcb- 
DKK  of  Proof  i.s  on  Carrier  to  show  that  loss  t'l  transitu  was  within  the 
exception  limiting  general  liability:  Lindsley  v.  Cdcago  etc.  R'y  Co.,  36  Minn. 
639;  1  Am.  St.  Rep.  692.  But  in  New  York  where  carrier  by  contract  ex- 
empts himself  from  liability  for  loss  by  fire,  unless  the  same  be  proved  to 
have  occurred  from  the  fraud  or  gross  negligence  of  the  carrier  or  its  ser- 
vants, the  burden  of  proof  is  upon  the  party  seeking  to  recover  to  show  that 
the  fire  resulted  from  one  of  the  causes  specified:  Piatt  v.  Richmond  etc  R.  R- 
Co.,  108  N.  Y.  358. 


KiTOHiE  V.  Johnson. 

[60  Abkanbas,  65L1 

One  Who  Enters  on  Land  Pending  an  Action  of  Ejectment  to  re- 
cover the  possession  thereof  is  presumed  to  hold  under  the  defendant 
therein,  and  if  he  holds  by  an  independent  title,  it  is  incumbent  upon 
him  to  show  that  fact. 

Plaintiff  in  Ejectment  Who  has  Recovered  Jttdoment  is  Entitled 
TO  Writ  of  possession  against  a  person  who  entered  under  the  defendant 
after  the  commencement  of  the  action,  and  such  person  cannot  resist  bi» 
application  for  the  writ  on  the  ground  that  he  holds  under  an  indepen- 
dent title  acquired  after  his  entry. 

Petition  for  alias  writ  of  possession.  The  opinion  states  the 
case. 

John  B.  Jones,  for  the  petitioner. 

U.  M.  and  Q.  B.  Rose,  and  L.  A.  Byrne,  contra. 

Valentine,  Special  Judge.  On  the  24th  of  October,  1878^ 
James  Ritchie  brought  suit  by  ejectment  in  the  Miller  circuit 
court  against  Bero  Buliner  and  Sarah  L.  Buliner.  his  wife^ 
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for  the  recovery  of  lot  number  (5)  five,  in  block  number  (73) 
seventy-three,  in  the  town  of  Texarkana,  Arkansas. 

Pending  the  subsequent  litigation,  Ritchie  died,  having 
previously  conveyed  the  property  to  his  wife,  Lucy  Ritchie. 

The  case  was  afterwards  transferred  to  the  equity  docket, 
and  at  the  July  term,  1885,  a  decree  was  rendered  in  favor  of 
the  defendant  Sarah  L.  Buliner,  as  the  owner  and  party  in 
possession  of  the  property. 

On  appeal  to  this  court,  and  at  the  May  term,  1887,  the 
decree  was  reversed,  and  a  judgment  entered  in  favor  of  Lucy 
Ritchie  for  the  recovery  of  the  premises  in  controversy:  Mc- 
Lain  v.  Buliner,  49  Ark.  218;  4  Am.  St.  Rep.  36. 

Upon  this  judgment,  a  writ  of  possession  was  issued,  di- 
rected to  the  sheriff  of  Miller  County,  commanding  him  to 
take  the  possession  from  the  defendants  Bero  and  Sarah  L. 
Buliner,  and  deliver  the  same  to  the  plaintiff,  Lucy  Ritchie. 

The  sheriff  returned  this  writ  unserved,  alleging  as  his  rea- 
son therefor  that  he  did  not  find  the  defendants  in  possession, 
but  found  the  premises  in  possession  of  H.  S.  Johnson  and 
Jane  R.  Johnson,  his  wife,  who  claimed  title  under  a  deed 
from  the  defendant  Sarah  L.  Buliner  to  Jane  R.  Johnson, 
dated  October  13,  1885,  and  also  under  bond  for  title  from  J. 
F.  and  J.  C.  Kirby,  dated  November  29,  1887,  the  Kirbys 
claiming  title  under  a  patent  from  the  state  of  Arkansas. 

Thereupon  Lucy  Ritchie  filed  her  petition  in  this  court,  re- 
citing her  recovery  here,  the  issue  of  the  writ  of  possession, 
and  refusal  of  the  sheriff  to  execute  it,  and  praying  that  an 
alias  writ  be  issued,  commanding  him  to  take  the  possession 
of  the  premises  from  H.  S.  and  Jane  R.  Johnson,  and  deliver 
them  to  petitioner. 

Mrs.  Johnson  filed  a  response,  alleging  that  she  was  not  a 
party  to  the  suit,  or  in  any  way  bound  by  its  determination, 
and  claiming  that  she  holds  the  possession  under  a  convey- 
ance made  by  the  state  of  Arkansas  to  J.  F.  and  J.  C.  Kirby 
on  the  25th  of  September,  1883,  and  under  a  bond  for  title 
from  them  to  her  on  the  29th  of  November,  1887.  Copies  of 
these  deeds  are  filed  as  exhibits. 

To  this  response  Mrs,  Ritchie  filed  an  answer,  denying  that 
Mrs.  Johnson  claimed  title  under  the  Kirby  deed,  and  alleging 
that,  until  the  determination  of  this  suit  in  June,  1887,  her 
only  claim  of  title  was  under  a  deed  from  the  defendant 
Sarah  L.  Buliner,  executed  October  13,  1885,  and  during  the 
pendency  of  this  suit.    This  deed  is  exhibited  with  the  answer. 
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These  are  all  the  material  facts  in  the  case  as  presented  by 
the  pleading  and  exhibits. 

There  is  no  evidence  as  to  the  time  when  Mrs.  Johnson 
actually  went  into  possession.  The  only  positive  statement 
with  regard  to  possession  at  all  is  in  Mrs.  Johnson's  answer, 
filed  January  30,  1838,  in  which  she  says  she  holds  possession 
under  the  Kirby  deed.  Several  weeks  before  this,  the  sheriff, 
when  proceeding  to  execute  his  writ,  had  found  her  in  posses- 
sion. 

The  law  presumes  that  she  was  holding  under  the  defend- 
ant, and  if  this  was  not  the  case,  and  she  really  held  by  an 
independent  title,  it  is  incumbent  upon  her  to  show  it:  Samp- 
son V.  Ohleyer,  22  Cal.  200;  Leese  v.  Clarkj  29  Id.  664;  Wether- 
bee  V.  Dunn,  36  Id.  147;  95  Am.  Dec.  166;  Freeman  on 
Executions,  sec.  475. 

The  mere  statement  made  several  weeks  afterwards  in  an 
cmswom  pleading,  that  she  was  then  holding  by  such  title, 
would  scarcely  be  sufl&cient  to  rebut  the  legal  presumption. 
This,  together  with  the  fact  that  she  had  obtained  a  deed  from 
the  defendant  Mrs.  Buliner,  since  the  commencement  of  the 
suit,  forces  us  to  the  conclusion  that  she  acquired  the  posses- 
sion under  her. 

It  is  settled  beyond  controversy,  that  in  an  action  of  eject- 
ment, a  party  who  goes  into  possession  under  the  defendant  is 
liable  to  be  turned  out  by  the  writ:  Hanson  v.  Armstrong,  22 
111.  442;  WaUen  v.  Huff,  3  Sneed,  82;  Howard  v.  Kennedy,  4 
Ala.  592;  39  Am.  Dec.  307;  Freeman  on  Judgments,  sec.  171, 
and  cases  cited;  Freeman  on  Executions,  sec.  475,  and  cases 
cited. 

It  is  equally  well  settled  that  a  party  holding  by  indepen- 
dent and  paramount  title  will  not  be  turned  out:  Long  v.  Mor- 
ton, 2  A.  K.  Marsh.  39;  Clark  v.  Parkinson,  10  Allen,  133;  87 
Am.  Dec.  628;  Ford  v.  Doyle,  37  Cal.  346;  Garrison  v.  Savig- 
nac,  25  Mo.  47;  69  Am.  Dec.  448;  Powell  y.  Lawson,  49  Ga.  290. 

This  case  presents  both  phases.  Mrs.  Johnson  went  in  un- 
der Mrs.  Buliner,  the  defendant,  and  now  holds  under  an  out- 
side and  independent  title  which  has  never  been  adjudicated. 

Can  she  do  this?  In  other  words,  conceding  the  Kirby  title 
to  be  good,  can  she  tack  her  pos^ssion  acquired  from  the  de- 
fendant under  a  bad  title  to  the  subsequently  acquired  good 
title,  and  thus  bid  defiance  to  the  writ?  This  is  an  entirely 
new  question  in  this  court. 

Freeman  on  Judgments,  section  171,  says:  "The  action  of 
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ejectment  being  purely  a  possessory  action,  a  number  of  per- 
sons are  considered  as  in  privity  therein  to  the  extent  that 
they  must  yield  up  the  possession  to  the  prevailing  plaintiff, 
though  their  title  to  the  property  remains  unadjudicated,  and 
is  capable  of  being  successfully  asserted  against  the  now  suc- 
cessful party  in  some  subsequent  controversy.  When  consid- 
ering the  force  of  a  judgment  in  ejectment,  privies  '  are  those 
who  entered  under,  or  acquired  an  interest  in  the  premises 
from  or  through,  or  entered  without  title  by  collusion  with,  de- 
fendants subsequent  to  the  commencement  of  the  action.' " 

This  and  the  authorities  cited  in  support  of  it  fully  sustain 
the  position  that  Mrs.  Johnson  entered  in  privity  with  Mrs. 
Buliner,  and  stands  in  her  shoes. 

If  the  statement  by  Mr.  Freeman  that  "the  action  of  eject- 
ment ispurely  a  possessory  action"  be  correct,  this  ends  the 
controversy;  for  it  would  be  absurd  to  say  that  an  action  ex- 
clusively for  one  purpose  could  be  thwarted  by  circumstances 
entirely  extraneous  and  independent. 

But  it  is  not  necessary  to  concede,  without  qualification, 
that  the  action  of  ejectment  is  "purely  possessory."  It  is 
sufficient  to  say  that,  as  modified  by  our  statute,  and  though 
based  upon  title,  it  is  still  essentially  a  possessory  action:  Hill 
V.  Plunkett,  41  Ark.  465. 

Mrs.  Johnson's  grantor,  Mrs.  Buliner,  might,  had  she  chosen 
to  do  so,  have  set  up  the  Kirby  title  as  a  defense  to  Mrs. 
Ritchie's  suit,  and  if  successful,  Mrs.  Johnson  would  have 
reaped  the  benefit.  She  failed  to  do  this,  and  her  grantee 
ought  not  now  to  be  heard  to  complain  if  the  burden  is  thrown 
upon  her,  and  not  upon  the  successful  plaintiflF:  Montgomery  v. 
Whiting,  40  Cal.  294. 

In  Kercheval  v.  Ampler,  4  Dana,  166,  Forman  and  Ambler, 
at  the  same  term  of  court,  recovered  separate  judgments  in 
ejectment  for  the  same  land  against  Kercheval.  Forman 
entered  under  a  writ  of  possession,  and  at  once  leased  to 
Kercheval.  Afterwards,  under  a  writ  issued  under  the  Am- 
bler judgment,  the  question  arose  whether  Kercheval  could 
be  dispossessed.  The  court,  while  conceding  that  Kercheval 
held  under  Forman,  and  that  Forman  himself,  if  in  actual  oc- 
cupancy, could  not  be  dispossessed,  held  that  Kercheval  could 
not  set  up  his  actual  possession  acquired  from  a  stranger 
against  a  writ  under  a  judgment  to  which  be  was  himself  a 
party. 

This  is  a  stronger  case  than  the  case  now  before  the  court, 
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because  Mrs.  Johnson  can,  with  regard  to  the  possession,  oc- 
cupy no  better  position  than  her  grantor,  Mrs.  Buliner,  while 
Kercheval  did  actually  occupy  the  better  position  of  his  lessor, 
Forman,  who  could  himself  have  successfully  resisted  the 
■writ. 

As  we  decide  the  case  adversely  to  Mrs.  Johnson,  it  be- 
comes unnecessary  to  discuss  the  apparent  validity  or  inva- 
lidity of  her  deed  from  the  Kirbys,  and  on  this  we  decline  to 
express  an  opinion. 

A  writ  of  possession  is  awarded  as  prayed  for. 


All  Who  Com  into  PossxasioN  or  Land  aitbb  AcnoN  Bbouoht  must 
prima/aeie  go  ont  under  writ  of  possession,  if  the  plaintiff  recovers;  for  the 
presumption  is  that  they  came  in  under  the  defendant:  Wetherbw  v.  Ihinn, 
36  Cal.  147;  95  Am.  Deo.  166,  and  note  170;  Oetgen  v.  Ross,  47  Bl.  142;  95 
Am.  Dec  468. 

Whjere,  Pindino  Action  to  Rsoovkb  Land  against  Onb  in  Possession 
UNDSB  Claim  or  Trrut,  he  lets  it  to  a  tenant,  who,  with  notice  of  the  action, 
enters  and  sows  crops,  and  judgment  is  recovered  against  the  lessor,  and  he 
•urrenders  possession,  the  tenant  is  not  entitled  to  the  crops:  Sowett  v.  Kleitit 
44  Ind.  290}  15  Am.  Bep.  236. 


CASES 


SUPREME    COUBT 


or 


CALIFORNIA. 


Seabs  V,  Stabbibd. 

[75  GAUrOSHIA,  91.] 
SUPRXHK   C!0UBT  WILL    TbBAT  AS    Ck)NTEMFT   17SB  OI   LaNOVAOB  IK   BrUV 

FiLSD  THKBEIN  which  impugns  the  motives  of,  and  is  disrespectful  to, 
the  lower  court. 

Action  by  plaintiffs  to  recover  from  defendant  his  propor- 
tionate part  of  a  sum  of  money  paid  by  plaintiffs,  which  had 
been  owing  by  a  partnership  formerly  existing  between  the 
plaintiffs  and  defendant. 

J^.  D.  and  O.  W.  Nicolj  for  the  appellant. 

F.  W.  Streety  for  the  respondents. 

Hayne,  C.  The  brief  of  the  counsel  for  appellant  contains 
the  following:  "  The  court,  out  of  the  fullness  of  his  love  for  a 
cause,  the  parties  to  it  or  their  counsel,  or  from  an  overzealous 
desire  to  adjudicate  'all  matters,  points,  arguments,  and 
things,*  could  not,  with  any  degree  of  propriety  under  the  law, 
patch  and  doctor  up  the  case  of  the  plaintiffs,  which,  perhaps, 
the  carelessness  of  their  counsel  had  left  in  such  a  condition 
as  to  entitle  them  to  no  relief  whatever." 

Here  is  a  distinct  intimation  that  the  judge  of  the  court  be* 
low  did  not  act  from  proper  motives,  but  from  a  love  of  the 
parties  or  their  counsel.  We  see.  nothing  in  the  record  which 
suggests  that  such  was  the  case.  On  the  contrary,  the  action 
complained  of  seems  to  us  to  have  been  entirely  proper:  See 
SiU  v.  Reese,  47  Cal.  340.     The  brief,  therefore,  contains  a 
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groundless  charge  against  the  purity  of  motive  of  the  judge  of 
the  court  below.  This  we  regard  as  a  grave  breach  of  profes- 
sional propriety.  Every  person  on  his  admission  to  the  bar 
takes  an  oath  to  "  faithfully  discharge  the  duties  of  an  attor- 
ney and  counselor":  Code  Civ.  Proc.,  sec.  278.  And  among 
such  duties,  as  defined  by  statute,  is  "to  maintain  the  re- 
epect  due  to  the  courts  of  justice  and  judicial  officers":  Id., 
€ec.  282.  Surely  such  a  course  as  was  taken  in  this  case  is 
not  a  compliance  with  that  duty.  In  Friedlander  v.  Sumner 
O.  &  S.  M.  Co.,  61  Cal.  117,  the  court  said:  "  If  unfortunately 
counsel  in  any  case  shall  ever  so  far  forget  himself  as  will- 
fully to  employ  language  manifestly  disrespectful  to  the  judge 
of  the  superior  court,  —  a  thing  not  to  be  anticipated,  —  we 
shall  deem  it  our  duty  to  treat  such  conduct  as  a  contempt  of 
this  court,  and  to  proceed  accordingly  ";  and  the  briefs  in  the 
case  were  ordered  to  be  stricken  from  the  files. 

We  therefore  advise  that  the  submission  of  this  case  be  set 
aside,  and  that  the  brief  of  counsel  for  the  appellant  be 
stricken  from  the  files,  and  that  if  a  proper  brief  on  behalf  of 
appellant  be  not  filed  within  thirty  days  from  the  entry  of  the 
order,  the  appeal  stands  dismissed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
ordered  the  submission  of  the  cause  is  set  aside,  and  brief  of 
counsel  for  appellant  stricken  from  the  files  of  this  court;  and 
if  within  thirty  days  from  the  filing  of  this  order  a  proper  brief 
on  the  part  of  appellant  be  not  filed  herein,  the  appeal  will  be 
dismissed.  

Contempt,  What  CJoNsrrnJTKS:  People  v.  Wilton,  64  DL  195;  16  Am. 
Rep.  528;  In  re  Lowentlial,  74  Cal.  109;  5  Am.  St.  Rep.  424;  Walling  v.  MO- 
ier,  108  N.  Y.  173;  2  Am.  St.  Rep.  400;  Williamaon's  Case,  26  Pa.  St.  9;  67 
Am.  Dec.  374;  In  re  Sturoc,  48  N.  H.  428;  97  Am.  Dec.  626;  State  v.  Oallo- 
toay,  5  Cold  326;  98  Am.  Dec.  404,  note  416-420;  libel  on  judges:  State  v. 
Freio,  24  W.  Va.  416;  49  Am.  Rep.  257;  abasing  jndge  in  street  for  hia 
judicial  action:  People  v.  Oreen,  7  Col.  237;  49  Am.  Rep.  351;  libel  on  grand 
jury:  Storey  v.  People,  79  111.  45;  22  Am,  Rep.  168;  In  re  Cheeaeman,  49 
N.  J.  L.  137;  60  Am.  Rep.  596;  report  that  a  juror  can  be  bribed:  Little  ▼. 
Stale,  90  Ind.  338;  46  Am.  Rep.  224;  addressing  insolent  letters  to  jndge:  In 
re  Pryor,  18  Kan.  72;  26  Am.  Rep.  747. 
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Montgomery  v.  Keppel. 

[75  Caufobnia,  128.] 

MoBTOAOES  la  Charged  with  Notice  of  Fact    AFFEonNO    Titlb  to  • 
MoRTOAOBD  Property,  when  he  has  readily  accessible  means  of  acqoir* 
ing  knowledge  thereof  which  he  might  have  ascertained  by  inquiry. 

Prior  Mortgagee  is  Charged  with  Notice  of  Terms  upon  Which 
Purchase  of  Mortgaged  Property  is  Made,  where,  pending  his  ne- 
gotiation with  the  mortgagor,  he  acquires  knowledge  that  the  title  to  the 
property  is  in  a  third  person,  with  whom  the  mortgagor  was  negotiating 
for  the  purchase,  which  was  afterwards  consummated  by  the  delivery  of 
a  deed  to  the  mortgagor,  and  the  execution  by  him  of  a  mortgage  back 
to  the  grantor  to  secure  the  purchase-money. 

Statement,  to  Operate  as  Estoppel,  must  be  Made  with  Express  In- 
tention to  Deceive,  or  with  such  carelessness  or  culpable  negligenctt 
as  to  amount  to  constructive  fraud. 

Action  to  foreclose  a  mortgage.  The  facts  are  stated  in  the 
opmion. 

Hundley  and  Gale^  for  the  appellant. 

W.  F,  Goad  and  Arthur  Rodgers,  for  the  respondent. 

Thornton,  J.  The  plaintiff  brought  this  action  to  foreclose 
a  mortgage  against  the  mortgagor,  Garret  Keppel,  and  the 
Spring  Valley  Mining  and  Irrigating  Company.  Other  per- 
sons were  made  parties,  which  need  not  be  here  especially 
mentioned.  As  to  all  these  defendants  except  Keppel,  the 
general  allegation  is  made  that  they  have,  or  claim  to  have, 
some  interest  in  or  claim  upon  said  lands,  or  some  part  thereof, 
as  purchasers,  mortgagees,  judgment  creditors,  or  otherwise, 
which  interests  or  claims  are  subsequent  to  and  subject  to  the 
lien  of  plaintiff's  mortgage.  The  defendant  corporation  above 
named  set  up  a  mortgage  upon  a  portion  of  the  land  covered 
by  the  plaintiflF's  mortgage  executed  by  Keppel  to  it;  and 
which  of  these  mortgages  was  prior  in  right,  as  appears  from 
the  transcript,  was  the  principal  question  tried  and  deter- 
mined by  the  court.  It  appears  from  the  findings  of  fact  that 
the  mortgage  to  the  corporation  defendant  was  executed  on 
the  twenty-second  day  of  November,  1883,  acknowledged  by  the 
mortgagor  on  the  same  day,  and  filed  for  record  in  the  oflBce 
of  the  county  recorder  of  Butte  County  (where  the  mortgaged 
property  was  situate)  at  10:25  o'clock,  on  the  twenty-sixth  day 
of  November,  1883.  It  further  appears  that  the  land  mort- 
gaged to  the  corporation  was  conveyed  by  it  to  the  common 
mortgagor  on  the  same  day  on  which  the  mortgagor  executed 
to  the  defendant  above  n»«^'»d  *^e  mortgage  just  mentioned; 


126  Montgomery  v.  Keppel.  [Cal. 

that  the  mortgage  was  executed  to  secure  to  the  defendant  a 
part  of  the  purchase-money  of  the  said  land,  the  other  portion 
having  been  paid  by  Keppel,  the  purchaser,  in  cash  prior  to 
the  delivery  of  the  conveyance  to  him  by  the  defendant;  that 
on  the  24th  of  November,  1883,  the  deed  of  conveyance  of  the 
land  sold  to  Keppel  was  delivered  to  him  by  defendant,  and 
was  recorded  in  .the  proper  ofl&ce  in  Butte  County,  on  the 
twenty-sixth  day  of  November,  1883.  The  mortgage  to  plain- 
tiflf  was  executed  on  the  22d  of  November,  1883,  and  was 
recorded  in  the  proper  oflBce  in  Butte  County  on  the  twenty- 
second  day  of  November,  1883.  This  last  mortgage  was  exe- 
cuted to  secure  a  loan  of  a  large  sum  of  money  made  by 
plaintiflF  to  Keppel.  While  Keppel  was  negotiating  with 
plaintiff  for  this  loan,  it  became  known  to  plaintiff  that  the 
title  of  a  portion  of  the  land  which  he  (Keppel)  offered  as 
security  was  in  the  corporation  defendant,  for  the  purchase 
of  which  Keppel  was  then  negotiating  with  the  corporation. 
This  purchase  was  consummated  by  the  delivery  of  the  deed 
above  mentioned,  executed  to  Keppel  by  the  corporation,  a 
payment  of  a  portion  of  the  purchase-money  by  Keppel,  and, 
concurrently  with  the  execution  of  the  deed,  the  execution  to 
the  corporation  by  Keppel  of  the  mortgage  above  mentioned 
to  secure  the  payment  of  the  remainder  of  the  purchase- 
money.  All  the  above  constituted  parts  of  the  transaction  of 
purchase  by  Keppel  of  the  corporation  of  the  land  above  re- 
ferred to.  Of  this  negotiation  of  Keppel  to  purchase,  the 
plaintiff,  at  the  time  of  making  the  loan  to  him,  was  aware; 
and  he  must  be  held  to  have  known  that  the  mortgage  con- 
veyed to  him  no  interest  in  this  land  until  the  delivering  of 
the  deed  by  the  corporation  to  Keppel.  Being  aware  of  the 
purchase  by  Keppel  of  this  land  of  the  defendant,  plaintiff 
must  be  held  to  have  known  of  the  terms  of  the  purchase,  and 
all  of  them;  and  if  he  did  not  know  them,  he  must  have  de- 
liberately abstained  from  knowing.  The  evidence  shows  that 
the  plaintiff  was  in  communication  with  Keppel  all  the  time 
that  the  purchase  was  pending,  knew  all  the  terms  of  it,  and 
it  would  be  most  strange  if  they  were  not  communicated  to 
plaintiff  by  Keppel.  Having  readily  accessible  means  of  ac- 
quiring knowledge  of  a  fact,  whi«h  he  might  have  ascertained 
by  inquiry,  is  equivalent  to  notice  and  knowledge  of  it.  This 
is  well  settled  by  repeated  decisions  of  this  court:  Fair  v. 
Stevenot,  29  Cal.  486;  Smith  v.  Yule,  31  Id.  184;  89  Am.  Dec. 
167;  Pell  v.  McElroy,  36  Cal.  272;  Thompson  v.  Pioche,  44  Id. 
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516.  Under  these  circumstances,  we  must  hold  that  plaintiff 
knew  that  a  part  of  the  purchase-money  was  not  paid  when 
the  deed  was  executed  to  Keppel  by  the  corporation,  and  that 
a  mortgage  was  executed  by  Keppel  to  the  corporation  to 
secure  this  unpaid  portion  of  the  purchase-money  at  the  same 
time  that  the  deed  was  executed.  This  being  the  state  of  the 
case,  we  must  hold  that  the  plaintiff  had  notice  of  defendant's 
mortgage  when  the  mortgage  to  him  on  the  land  mentioned 
became  operative,  and  that,  therefore,  his  mortgage  as  to  this 
land  must  be  postponed  to  that  of  the  corporation  defendant. 
The  finding  to  the  contrary  of  the  above  is  not  sustained  by 
the  evidence. 

But  it  is  urged  that  the  corporation  is  by  the  conduct  of  one 
of  its  officers  estopped  from  setting  up  the  priority  of  its  mort- 
gage to  that  of  plaintiff.  This  contention  is  based  on  the  fol- 
lowing facts  found  by  the  court  below:  "That  in  making  said 
loan  of  eighty  thousand  dollars  to  defendant  Garret  Keppel, 
and  during  the  time  negotiations  and  granting  of  said  loan, 
F.  W.  Goad,  Esq.,  was  the  agent  and  attorney  for  plaintiff, 
and  was  authorized  to  examine  into  the  title  of  the  land  de- 
scribed in  plaintiff's  mortgage;  that  said  Goad  was  informed 
that  the  legal  title  to  the  land  described  in  said  deed,  dated 
October  23,  1883,  from  defendant  Spring  Valley  Mining  and 
Irrigating  Company,  to  defendant  Garret  Keppel,  was  in  said 
defendant  corporation,  grantor;  that  said  Goad,  as  such  agent 
and  attorney,  after  obtaining  said  information,  and  on  or  about 
the  tenth  day  of  November,  1883,  with  defendant  Garret  Kep- 
pel called  at  the  principal  office  of  said  corporation  defendant, 
which  was  in  San  Francisco;  that  said  Goad  there  met  Willis 
E.  Davis,  the  secretary  of  the  Spring  Valley  Mining  and  Irri- 
gating Company,  and  told  said  secretary  that  plaintiff,  A. 
Montgomery,  had  employed  him  to  examine  the  title  to  said 
land  to  see  whether  it  was  satisfactory;  that  he  (said  Goad) 
was  employed  to  do  so  by  said  plaintiff,  and  was  plaintiff's 
agent  in  such  matters;  that  he  wanted  to  see  that  the  title  was 
perfect;  that  plaintiff,  A.  Montgomery,  wanted  to  know  how 
much  money  he  would  have  to  pay  the  defendant  Spring  Val- 
ley Mining  and  Irrigating  Company  in  order  to  get  a  perfect 
title,  as  plaintiff  was  taking  a  mortgage;  that  said  secretary 
then  gave  as  such  sum  $12,978;  that  said  Goad  then  informed 
said  secretary  that  if  he  found  the  title  perfect  in  other  re- 
spects at  Oroville,  where  he  was  going,  he  should  put  plain- 
tiff's mortgage  on  record,  and  upon  his  return  to  San  Francisco 
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would  pay  the  $12,978, — give  a  check  for  it, — and  take  tha 
deed  of  the  Spring  Valley  Mining  and  Irrigating  Company, 
which  deed,  being  that  hereinbefore  referred  to,  had  been  pre- 
pared in  form,  and  was  shown  to  said  Goad  by  said  secretary; 
that  said  Goad  went  to  Oroville  on  or  about  the  nineteenth 
day  of  November,  1883,  and  staid  until  the  22d,  when  plain- 
tifiF's  mortgage  was  acknowledged  and  recorded;  that  said 
Goad  returned  to  San  Francisco,  and  on  his  way  back,  on  the 
23d,  paid,  at  the  request  of  defendant  Garret  Keppel,  to  the 
Marysville  Savings  Bank,  $61,138.70;  that  upon  his  return  to 
San  Francisco,  and  upon  the  twenty-fourth  day  of  November, 
1883,  said  Goad,  at  his  oflBce,  delivered  a  check  in  payment  of 
said  sum,  $12,978,  in  the  presence  of  defendant  Garret  Keppel, 
to  said  Davis,  the  secretary  of  the  corporation  defendant,  of 
which  check  the  following  is  a  copy:  — 

"No. San  Francisco,  November  24,  1883. 

"The  Bank  of  California  pay  to  Spring  Valley  Mining  and 
Irrigating  Company,  or  order,  twelve  thousand  nine  hundred 
and  seventy-eight  ($12,978)  dollars. 

"A.  Montgomery. 

"PerW.  F.  Goad. 

"Indorsed:  — 

"Spring  Valley  Mining  and  Irrigating  Company. 
"By  Willis  E.  Davis,  Secretary. 

"That  said  check  was  paid;  that,  upon  the  delivery  of  said 
check,  said  secretary,  Davis,  delivered  said  deed  of  said  cor- 
poration, executed  and  acknowleged  by  the  president  and 
secretary,  to  defendant,  Garret  Keppel,  and  said  Goad;  that 
eaid  Goad  thereupon  sent  said  deed  to  the  office  of  the  county 
recorder  of  Butte  County,  where  the  same  was  filed  for  record 
on  the  twenty-sixth  day  of  November,  1883,  as  aforesaid." 

We  cannot  see  how  an  estoppel  can  grow  out  of  these  facts. 
In  the  first  place,  admitting  that  Davis  was  the  secretary  of 
the  corporation,  it  does  not  appear  that  he  had  authority  to 
bind  or  aflfect  the  corporation  by  any  statement  he  might 
make  in  regard  to  Keppel's  purchase.  Conceding  that  he  had 
authority  to  afifect  the  corporation  by  the  statement  of  a  fact, 
the  question  put  to  him  was  not  as  to  a  fact,  but  as  to  a  ques- 
tion of  law.  Further,  that  a  statement  shall  operate  as  aa 
estoppel,  it  must  be  made  with  the  express  intention  to  deceive, 
or  with  such  carelessness  or  culpable  negligence  as  to  amount 
to  constructive  fraud:  Boggs  v.  Merced  Mining  Co.,  14  Cal. 
367.  368;  Davis  v.  Davis,  26  Id.  40, 41;  85  Am.  Dec.  157.    We- 


Feb.  1888.]  Johnston  v.  San  Francisco  Savings  Union.    129 

Bee  here  no  intention  of  Davis  to  deceive,  nor  can  we  perceive 
•that  plaintiff  was  or  could  be  misled  by  anything  which  Davis 
stated  to  his  attorney.  That  the  plaintiff  was  not  without  the 
means  of  acquiring  the  knowledge  which  he  sought  is  too 
plain  for  argument.  He  might  have  ascertained  it  from  the 
mortgagor,  with  whom  he  was  communicating  all  the  time 
that  the  negotiation  for  the  loan  was  going  on;  or  if  he  had 
inquired  of  the  company  as  to  the  terms  of  its  transactions 
with  Keppel,  he  would,  no  doubt,  have  ascertained  what  they 
Were.  There  is  no  estoppel  shown  by  the  evidence  or  the  find- 
ing: Davis  V.  Davis,  supra.  The  mortgage  of  the  corporation 
must  be  held  prior  and  superior  to  that  of  the  plaintiff  on  the 
land  above  mentioned,  and  therefore  the  judgment  and  order 
denying  a  new  trial  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Ordered  accordingly. 

CoNSTRucnvK  NoTicB  —  Fact8  Puttino  Pakty  on  Inquiry:  Converse  v. 
BlumrkJiy  14  Mich.  109;  90  Am.  Dec.  230,  note  242.  One  ia  chargeable  with 
actual  notice  of  facts  if  he  has  knowledge  of  such  facts  as  would  lead  a  fair 
and  prudent  man  to  make  further  inquiries,  and  if  such  inquiries,  if  pursued 
with  ordinary  diligence,  would  have  given  him  knowledge  of  the  facts  with 
notice  of  which  he  is  sought  to  be  charged:  Kiiapp  v.  Bailey,  79  Me.  195;  1 
Am.  St.  Rep.  295,  and  note  300.  Purchaser  has  notice  of  not  only  facta 
definitely  communicated  to  him,  but  of  all  facts  which  the  pi'oper  use  of  that 
information,  with  ordinary  diligence  and  prudence,  would  enable  him  to 
ascertain:  Oliver  v.  Sanborn,  60  Mich.  346;  Oaines  v.  Summens,  50  Ark.  322. 

Essential  Element  of  Statement  Amountinq  to  an  Estoppel  is,  that 
it  was  made  with  express  intent  to  deceive,  or  with  such  carelessness  as  will 
be  construed  to  be  culpable  negligence  on  part  of  one  making  statement: 
Bynum  v.  Prttton,  69  Tex.  287;  5  Am.  St.  Bep.  49,  note  63. 


[In  Bank.] 

Johnston  v.  San  Francisco  Savings  Union. 

[75  CALirOBNIA,  134.] 

Opinion  of  Trial  Court  is  not  the  "Findings." 

Judgment  cannot  be  Attacked  in  Collateral  Action  on  the  ground 
that  it  is  not  supported  by  the  findings. 

Judgment  Entered  against  One  in  his  True  Name,  who  was  not  named 
as  a  party  defendant,  nor  served  with  summons  under  a  fictitious  name, 
but  who  came  in  and  answered,  reciting  that  he  was  sued  by  a  certain 
fictitious  name,  is  binding  in  a  collateral  proceeding,  although  the  com- 
plaint was  not  amended  by  inserting  his  true  name.  The  service  of  sum- 
mons was  waived  by  appearance,  and  the  failure  to  insert  the  true  name 
in  the  complaint  was  not  such  an  irregularity  as  rendered  the  judgment 
Toid. 
Am.  St.  Rbp..  Vol.  VIL— 9 
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AdVEBSS    InTEBBST    to    MoRTOAGOB    cannot    PrOFBRLT   BB  LmOATED   IV 

FoBECLOStTBB  SxTTT;  bat  if  it  is  pat  in  isaae,  tried,  and  determined,  tha 
judgment  is  not  void  on  a  collateral  attack. 

DsOiaiON  OF  SCFREMB  COUBT  OK  FOBHEB  ApFBAL  AS  TO  CERTAIN  QUESTION 

Inyolvbd  Becx)mes  Law  or  Case,  and  will  be  followed  on  a  second  ap- 
peal 

Stbvivino  Husband  had  Power,  xmsEB  Act  or  Calitobnia  or  1S50,  to 
Keep  Alive  Cohmunitt  Debt  existing  at  the  death  of  the  wife,  and 
secored  by  mortgage  apou  the  commanity  property,  by  renewals,  exten- 
sions, and  sabstitations  of  the  debt  and  the  security,  and  the  wife's 
descendants  were  bound  by  his  acts  in  this  regard;  but  he  had  no  power 
to  bind  the  interests  of  the  descendants  by  a  mortgage  of  the  property 
for  a  debt  contracted  by  him  after  the  dissolution  of  the  community. 

One  Who  Comes  into  Equitt  iob  RsLisr  against  Cloud  Cast  by  Fore- 
closure Proceedings  ufon  his  Interest,  which  escaped  being  bound 
by  the  decree  in  foreclosure  through  a  slip  in  the  proceedings,  will  be  re- 
quired, as  a  condition  for  relief,  to  pay  his  proportion  of  the  mortgage 
debt,  less  the  amount  of  the  rents  and  profits  of  his  interest  received  by 
the  mortgagee,  who  purchased  at  the  foreclosure  sale  and  went  into  pos- 
session thereunder. 

Action  to  quiet  title.    The  facts  are  stated  in  the  opinion. 
Eugene  R.  Garber  and  George  C.  BosSy  for  the  plaintiffs. 

A.  and  H.  C.  Camphelly  and  Cope  and  Boyd^  for  the  de> 
fendant. 

Hayne,  C.  An  action  to  quiet  title.  In  1859  the  property 
in  controversy  was  the  community  property  of  James  Johnston, 
Sen.,  and  Petra  Jara,  his  wife.  In  that  year  Johnston  was  in- 
debted to  J.  and  William  M.  Morris  in  the  sum  of  seventeen 
thousand  dollars,  secured  by  mortgage  upon  the  property,  and 
"which  said  indebtedness  was  a  debt  contracted  during  the 
lifetime  of  said  Petra,  and  after  her  intermarriage  with  said 
James  Johnston,  Sen.,  and  was  a  debt  of  said  marital  com- 
munity." Petra  Jara  died  on  April  30,  1861,  leaving  the  three 
plaintiffs  her  surviving  children.  Prior  to  her  death  the  debt 
had  been  reduced  by  payments,  and  subsequently  there  were 
many  changes  in  the  form  of  the  indebtedness.  In  this  regard 
the  court  finds:  "That  said  debt  was  never  paid,  but  that  said 
James  Johnston,  Sen.,  at  different  times  renewed  and  extended 
such  debt,  and  the  security  therefor,  which  indebtedness  and 
security  were  held  by  other  persons  than  said  J.  and  William 
M.  Morris,  but  that  it  always  existed  and  continued,  increased 
by  the  accumulation  of  interest  at  said  rate;  and  that  new 
mortgages  were  by  said  James  Johnston,  Sen.,  substituted  for 
the  old  from  time  to  time  as  they  fell  due;  that  the  loan 
made  by  the  defendant  herein  and  the  mortgage  given  there- 
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for  ...  .  was  one  of  such  renewals  and  substitutions,  and  to 
the  extent  of  $9,150,  with  interest  thereon  from  April  1,  1864, 
was  a  survival  of  the  said  debt  of  the  marital  community  of 
eaid  James  Johnston,  Sen.,  and  Petra  Jara." 

In  November,  1875,  the  defendant  herein  commenced  an  ac- 
tion to  foreclose  the  mortgage  mentioned  in  the  finding  quoted. 
The  three  children  of  Petra  Jara  (two  of  whom  were  then 
minors)  were  not  parties  defendant  by  name;  but  they  came 
in  and  filed  answers,  reciting  that  they  were  sued  by  fictitious 
names,  and  setting  up  substantially  the  facts  upon  which  they 
found  their  present  claim.  Judgment  was  entered  for  the 
plaintiff  in  said  suit,  and  the  property  was  sold,  the  plaintiff 
in  said  suit  (defendant  herein)  becoming  the  purchaser,  and 
in  due  time  receiving  the  sheriff's  deed. 

The  court  below  decided  against  the  plaintiff  James  John- 
ston, but  quieted  the  title  of  the  other  two  plaintiffs  upon  con- 
dition of  their  paying  to  the  defendant  their  proportion  of  the 
community  debt  of  $9,150,  with  interest  from  April  1,  1864. 
Each  side  appeals. 

1.  It  is  contended  that  the  court,  in  the  foreclosure  suit, 
filed  a  second  set  of  findings,  and  that  this  being  unauthor- 
ized, the  decree  was  void.  It  is  plain,  however,  that  what  is 
termed  the  first  set  of  findings  is  merely  the  opinion  of  the 
court.  The  learned  judge  who  wrote  it  calls  it  a  "memoran- 
dum." But  if  it  had  amounted  to  formal  findings,  and  if  the 
consequence  had  been  that  the  second  set  of  findings  was  un- 
authorized, as  contended,  the  result  would  simply  be  that  the 
document  first  filed  would  do  duty  as  the  findings  in  the  case; 
and  it  would  not  matter  whether  it  supported  the  judgment 
or  not.  For  the  question  whether  the  findings  support  the 
judgment — in  other  words,  whether  the  judgment  is  errone- 
ous— cannot  be  raised  in  a  collateral  action.  If  there  were 
no  findings  at  all,  a  waiver  would  have  to  be  presumed,  even 
on  appeal  in  the  cause,  and  a  fortiori  in  a  subsequent  action. 
It  has  even  been  held  that  a  judgment  ordered  without  a  trial 
cannot  be  attacked  collaterally:  Ex  parte  Bennett,  44  Cal.  87. 

2.  The  plaintiff  James  Johnston,  Jr.,  was  of  age  at  the  time 
of  the  commencement  of  the  foreclosure  suit.  As  above  stated, 
he  was  not  named  as  a  party  defendant,  nor  was  he  served 
with  summons  under  a  fictitious  name.  But  he  came  in  and 
answered,  reciting  that  he  was  sued  by  the  fictitious  name  of 
John  Doe,  and  setting  up  the  substance  of  his  claim  in  the 
present  suit.    The  complaint  was  not  amended  by  inserting 
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his  true  name,  but  judgment  was  entered  against  him  by  hi» 
true  name. 

The  fact  that  he  was  not  served  with  summons  is  immate- 
rial. Service  of  summons  is  waived  by  appearance  (except 
in  case  of  a  minor) ;  and  we  think  this  rule  applies  where  the 
party  is  sued  by  a  fictitious  name,  as  this  party  appears,  from 
hia  own  recital,  to  have  been.  Nor  is  it  material  that  his  true 
name  was  not  afterwards  inserted  in  the  complaint.  That 
irregularity  does  not  render  the  judgment  void:  Campbell  v. 
Adams,  50  Cal.  203. 

But  it  is  argued  for  this  plaintiff  that  his  interest  was  ad- 
verse to  that  of  the  mortgagor,  and  therefore  that  it  could  not 
have  been  litigated  in  the  foreclosure  suit,  and  that  the  decree 
is  void  as  to  him  for  that  reason. 

Conceding  for  the  purpose  of  the  case  that  his  interest  waa 
adverse  within  the  meaning  of  the  rule  invoked,  and  that 
therefore  it  could  not  properly  have  been  tried  and  deter- 
mined in  that  suit,  the  fact  remains  that  it  was  there  tried 
and  determined.  The  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  person ;  and  this  being  the  case,  we  fail  to 
perceive  how  the  circumstance  that  the  issues  tried  were  im- 
properly mixed  up  with  other  issues  can  render  the  judgment 
void.  If  that  were  the  rule,  it  would  follow  that  questions  as 
to  misjoinder  of  causes  of  action  and  defense  could  be  made 
on  a  collateral  attack,  which,  it  is  hardly  necessary  to  say,  is 
not  the  case.  If  the  party  did  not  desire  to  have  his  interest 
passed  upon  in  the  foreclosure  suit,  and  was  right  in  his  posi- 
tion with  respect  to  it,  he  should  have  taken  steps  to  present 
the  question  in  that  suit;  or  if  he  wished  a  jury  trial,  he  should 
have  asked  for  it  there. 

The  case  of  McCord  v.  Spangler,  71  Cal.  418,  is  not  in  con- 
flict with  the  foregoing.  There  the  judgment  of  foreclosure 
against  the  party  in  question  was  by  default.  He  did  not  set 
up  his  adverse  interest;  and  the  decision  simply  was  that  he 
was  not  required  to  do  so.  The  other  cases  cited  have  no  ap- 
plication. In  San  Francisco  v.  Lawton,  18  Id.  472,  79  Am. 
Dec.  187,  Croghan  v.  Minor,  53  Cal.  15,  and  Marlow  v.  Barlew^ 
53  Id,  456,  the  question  was  made  on  appeal  in  the  foreclosure 
suit.  In  Fulton  v.  Hanlow,  20  Id.  450,  and  Flandreau  v.  Dow- 
ney, 23  Id.  354,  the  actions  were  not  actions  of  foreclosure. 

3.  The  other  plaintiffs  here,  viz.,  John  F.  Johnston  and 
Francis  T.  Johnston,  were  minors  at  the  time  of  the  foreclosure 
suit.    And  it  was  held  upon  the  former  appeal  that  the  court 
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■did  not  acquire  jurisdiction  of  their  persons  in  that  suit.  It  is 
now  argued  for  the  defendant  here  that  the  surviving  husband 
represented  the  communnity,  and  that  therefore  the  children 
were  not  necessary  parties,  and  Carter  v.  Conner,  60  Tex.  52, 
is  cited.  But  that  matter  was  decided  upon  the  former  ap- 
peal. The  court  there  said:  "As  to  the  legal  title  of  an  undi- 
vided moiety  of  the  lands,  descent  was  cast  upon  them  on  the 
death  of  their  mother.  The  object  of  the  suit  was  to  sell  and 
transfer  their  title,  as  well  as  that  of  their  father.  They  had 
an  interest  to  protect  it;  to  deny  the  existence  of  the  mort- 
gage, or  to  reduce  the  amount  alleged  to  be  secured  by  it;  to 
prove  that  there  were  no  community  debts,  or  that  they  were 
less  than  the  advance  made  by  the  mortgagee,  and  that  the 
mortgagee  had  notice  of  the  facts  with  reference  to  such  in- 
debtedness; that  their  father  had  exceeded  his  limited  au- 
thority, and  that  the  mortgagee  knew  it  was  not  a  mortgage  in 
*good  faith.'  As  they  were  necessary  parties  to  the  foreclosure 
£uit,  the  decree  therein  was  void  with  respect  to  one  half  the 
lands  mortgaged,  unless  the  court  acquired  jurisdiction  of  the 
infants":  Johnston  v.  San  Francisco  Savings  Union,  63  Cal. 
^60,  561. 

This  decision  has  become  the  law  of  the  case,  and  the  ques- 
tion as  to  the  effect  of  the  decree  upon  the  interest  of  these  two 
plaintiffs  is  no  longer  oj  en.  Upon  the  retrial  the  court  below 
60  held.  But  it  is  also  held  that  the  present  action  being 
equitable  in  its  nature,  these  plaintiffs  would  be  granted  relief 
only  upon  condition  of  their  paying  to  the  defendant  here  two 
fiixths  of  the  sum  of  $9,150,  and  interest.  Each  side  appeals 
from  this  decision.  The  two  plaintiffs  urge  that  no  condition 
ehould  have  been  imposed  upon  them,  and  that  if  it  be  im- 
posed, the  rents  and  profits  should  be  set  off  against  it.  The 
defendant  contends  that  the  condition  should  have  been  ex- 
tended to  a  proportion  of  the  whole  sum  found  due  in  the  fore- 
closure suit.     We  will  examine  these  positions  separately. 

(a)  The  wife  having  died  while  the  act  of  1850  was  in 
force,  that  act  must  govern  the  case.  The  construction  which 
it  received  was  that  the  death  of  the  wife  did  not  release  any 
portion  of  the  property  from  liability  to  be  taken  for  com- 
munity debts,  and  that  her  descendants  took  it,  subject  to  the 
payment  of  such  debts;  that  no  probate  administration  of  the 
estate  of  the  deceased  wife  was  necessary,  but  that  the  hus- 
band had  control  of  the  property  as  survivor  of  the  marital 
{jartnership  for  the   purpose  of  settling  up  its  affairs:    See 
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Pachard  v.  Arellanes,  17  Cal.  536;  Ord  v.  De  la  Guerray  18  Id, 
67;  Cook  v.  Norman,  50  Id.  637. 

At  the  time  of  the  death  there  was  a  community  debt,  which 
was  secured  by  mortgage  upon  the  property.  This  debt  (or  a 
portion  of  it)  was  kept  alive  by  the  surviving  husband  by 
renewals,  extensions,  and  substitutions,  as  stated  in  the  find- 
ing above  quoted.  If  he  had  the  power  so  to  keep  it  alive,  we 
think  it  must  be  regarded  as  the  same  debt;  for  a  court  of 
equity  will  look  beneath  the  mere  form  of  the  transaction  and 
regard  its  substance  only.  We  think  he  had  the  power.  If 
he  could  have  conveyed  the  whole  property  in  satisfaction  of 
the  debt,  as  was  held  in  Cook  v.  Norman,  above  cited,  it  is  hard 
to  see  why  he  could  not  attempt  to  save  some  of  it  for  those 
interested  by  putting  off  the  day  of  payment:  Rusk  v.  Warren^ 
25  La.  Ann.  314.  The  children  were  not  personally  liable  for 
the  debt,  and  could  not  lose,  but  might  have  gained  by  the 
course  taken. 

At  the  time  of  the  foreclosure  suit,  therefore,  the  interests  of 
these  children  were  bound  by  the  mortgage  for  a  portion  of  the 
debt.  Their  interests  escaped  from  the  operation  of  the  de- 
cree by  a  mere  slip  in  the  foreclosure  proceedings.  And  while 
it  must  be  held  that  they  did  so  escape,  yet  when  the  owners 
of  such  interests  come  into  equity  for  relief  against  the  cloud 
arising  from  the  very  same  foreclosure  proceedings,  they  must 
be  prepared  to  do  equity.  And  we  thiuk  it  is  equity  that  they 
should  pay  such  proportion  of  the  community  debt  as  their 
share  bears  to  the  whole  property,  viz.,  two  sixths:  See  Kel- 
logg V.  Duralde,  26  La.  Ann.  234.  The  court  below,  therefore^ 
was  right  in  imposing  the  condition  upon  the  plaintiffs. 

(6)  We  think  it  was  also  right  in  not  extending  the  con- 
dition to  a  proportion  of  the  whole  sura  found  due  in  the 
foreclosure  suit.  The  equity  to  which  efifect  is  given  by  the 
condition  depends  upon  whether,  at  the  time  of  the  fore- 
closure suit,  the  interests  of  the  plaintifis  were  bound  by  the 
mortgage.  As  above  stated,  we  think  their  interests  were 
bound  by  the  mortgage  for  so  much  of  the  debt  as  was  a  sur- 
vival of  the  original  debt  contracted  during  the  existence  of 
the  community.  This  was  fixed  by  the  findings  at  $9,150, 
with  interest  as  specified;  and  after  a  careful  examination  we 
cannot  say  from  the  record  that  this  finding  was  not  justified 
by  the  evidence.  The  remainder  of  the  sixty  thousand  dol- 
lars, then,  was  a  debt  contracted  after  the  dissolution  of  tb& 
community.    The  question,  therefore,  is,  whether  the  surviving 
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husband  had  the  power  to  bind  the  interests  of  the  children 
for  the  payment  of  this  portion  of  the  debt. 

The  position  that  he  had  such  power  appears  to  us  to  rest 
upon  the  idea  that,  notwithstanding  the  death  of  the  wife,  the 
"  community  "  continued  or  might  continue  with  reference  to 
the  children's  interest.  So  far  as  we  are  advised,  that  was 
the  case  in  the  Spanish  law.  In  the  argument  of  the  case 
of  Packard  v.  Arellanes,  Mr.  Lies  (who  was  well  versed  in 
Spanish  law)  said:  "By  whatever  shadowy  designation  of 
feigned  dominion  or  defeasible  right  the  Spanish  jurists  call 
the  mother's  title,  her  heirs  knew  that  the  property  must  de- 
scend to  them,  and  that  their  father  managed  it  as  their  senior 
partner":  17  Cal.  530.  And  in  Ord  v.De  la  Guerra,  Baldwin, 
J.,  delivering  the  opinion,  said:  "It  is,  moreover,  held  by  the 
civil  law  that  when  the  husband  keeps  undivided  the  common 
property  after  the  death  of  the  wife,  it  is  presumed  to  be  done 
with  the  acquiescence  of  the  heirs,  and  the  effect  is  to  continue 
the  partnership:  See  Escriche's  Diet.,  verb.  Bienes  Gananciales, 
368." 

But  this  doctrine  of  the  Spanish  law  (if  such  it  be)  did  not 
obtain  a  foothold  in  our  law.  Under  the  act  of  1850  the  wife's 
interest  vested  in  her  decendants.  "They  take  title  of  the 
same  nature,  and  to  the  same  extent,  as  that  which  vests  in 
the  survivor":  Broad  v.  Broad,  40  Cal.  496;  and  see  Broad  v. 
Murray,  44  Id.  228;  Johnston  v.  Bush,  49  Id.  201.  The  prop- 
erty remained  subject  to  the  community  debts;  and  the  duty 
of  settling  such  debts  was  upon  the  husband.  But  he  took 
as  surviving  partner  {Packard  v.  Arellanes,  supra,  Ord  v.  De 
la  Guerra,  supra),  not  as  a  continuing  partner.  The  partner- 
ship was  dissolved  by  the  death;  and  his  duty  was  to  settle 
up  its  affairs,  not  to  proceed  to  impose  new  burdens  upon  the 
property  in  the  prosecution  of  new  enterprises. 

In  Cook  V.  Norman,  supra,  in  reasoning  to  the  conclusion 
that  the  surviving  husband  had  power  to  convey  the  property 
in  satisfaction  of  a  community  debt,  the  court  said:  "The 
authority  to  sell  the  property  of  the  community  belongs  to 
him  as  the  survivor  of  the  community,  and  is  the  same  in  its 
nature  as  was  his  power  to  do  so  during  the  existence  of  the 
community."  It  is  to  be  observed  that  this  case  proceeds  upon 
the  assumption  that  the  debt  in  question  was  a  community 
debt;  and  the  decision  was  merely  that  a  conveyance  by  the 
surviving  husband  was  one  of  the  modes  in  which  the  property 
could  be  made  to  satisfy  the  liability  for  such  debts,  which 
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liability  was  admitted  to  exist.  This  is  widely  dififerent  from 
sayiDg  that  the  property  is  liable  for  debts  which  are  not 
community  debts,  —  that  is,  for  debts  contracted  after  the 
dissolution  of  the  community.  The  statement  quoted  was  not 
necessary  to  the  decision,  and  seems  rather  vague.  It  is  to  be 
observed,  however,  that  what  the  court  was  speaking  of  was 
the  power  to  convey,  and  that  what  it  said  of  this  power  was, 
that  it  was  the  same  "in  its  nature"  as  before  the  dissolution 
of  the  community.  It  was  not  said  that  this  power  was  the 
same  in  extent  as  before  the  dissolution,  and  it  is  impossible 
that  the  court  should  have  meant  this;  for  that  would  be  to 
say  that  the  children's  interests  could  be  taken  for  non-com- 
munity debts,  or  in  other  words,  that  the  power  of  the  husband 
was  unrestrained.  We  do  not  regard  the  case  as  conflicting 
with  the  views  above  expressed. 

In  Packard  v.  Arellanes,  supra,  the  court  said  that  the  debts 
for  which  the  property  was  liable  to  be  taken  included  all 
debts  of  the  community  contracted  for  the  common  benefit, 
"  whether  by  the  deceased  or  by  the  survivor."  This  remark 
was  not  necessary  to  the  decision,  which  was  merely  that  no 
probate  administration  upon  the  estate  of  the  wife  was  neces- 
sary. There  can  be  little  doubt  that  such  expenditures  as  are 
necessary  to  preserve  the  property  in  statu  quo  may  be  made 
by  the  surviving  husband,  and  would  be  allowed  upon  a  set- 
tlement of  his  accounts.  But  the  case  here  is  manifestly  not 
of  that  character. 

The  interests  of  the  children,  therefore,  were  not  bound  for 
the  debt  contracted  after  the  dissolution  of  the  community, 
and  there  is  no  equity  in  imposing  a  condition  as  to  such 
debt. 

(c)  We  do  not  see  why  the  rents  and  profits  of  the  shares 
of  these  two  children  should  not  be  set  off  against  the  amount 
of  the  condition  imposed  upon  them.  This  does  not  refer  to 
the  rents  and  profits  received  by  James  Johnston,  Sen.  The 
defendant  here  is  not  James  Johnston,  Sen.,  and  cannot  be 
charged  with  rents  and  profits  which  it  did  not  receive.  But 
after  it  went  into  possession  under  the  sheriff's  sale,  it  received 
the  rents  and  profits  of  all  the  land  except  a  small  portion  in 
possession  of  the  plaintiffs.  It  had  no  right  to  the  rents  and 
profits  of  the  plaintiff's  share,  and  should  be  charged  there- 
with. It  is  probably  true  that  the  parties  (being  tenants  in 
common)  could  not  be  made  to  account  to  each  other  in  an 
independent  action.     But  in  imposing  a  condition,  the  court 
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tnust  take  into  consideration  all  the  circumstances  in  order  to 
arrive  at  the  justice  of  the  case. 

The  other  positions  do  not  require  special  notice. 

We  therefore  advise  that  the  cause  be  remanded,  with  direc- 
tions to  the  court  below  to  find,  from  such  additional  evidence 
as  may  be  introduced,  the  value  of  the  rents  and  profits  of  the 
«ntire  property  since  the  defendant  has  been  in  possession, 
and  also  the  value  of  the  rents  and  profits  since  said  time,  of 
the  portion  in  possession  of  the  said  two  plaintiff's,  and  after 
<ieducting  the  latter  amount  from  the  former,  to  set  off^  two 
sixths  of  the  remainder  against  the  amount  of  the  condition 
imposed  upon  said  plaintiff's;  that  in  all  other  respects  the 
judgment  and  order  appealed  from  be  affirmed;  the  said  two 
plaintiff's  to  recover  their  costs  of  appeal. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  cause  is  remanded,  with  directions  to  the  court  below  to 
find,  from  such  additional  evidence  as  may  be  introduced, 
the  value  of  the  rents  and  profits  of  the  entire  property  since 
the  defendant  has  been  in  possession,  and  also  the  value  of  the 
rents  and  profits  since  said  time,  of  the  portion  in  possession 
of  the  said  two  plaintiff's,  and  after  deducting  the  latter 
amount  from  the  former,  to  set  off"  two  sixths  of  the  remainder 
against  the  amount  of  the  condition  imposed  upon  said  plain- 
tiff's;  and  in  all  other  respects  the  judgment  and  order  ap- 
pealed from  be  affirmed;  the  said  two  plaintiff's  to  recovei 
their  costs  of  appeal. 


CmCOMSTANCSS  UNDER  WuiCU  JuDOMEirr  MAT  BE  IMPEACHED  COLLATBB- 
ALLY:  tSidenaparier  V.  Sidensparker,  52  Me.  481;  83  Am.  Dec.  527;  Clark  y. 
Thompson^  47  111.  25;  95  Am,  Dec.  457,  and  note  461;  Ferguson  v.  Crawford, 
70  N.  Y.  253;  26  Am.  Rep.  589;  McAnear  v.  Epperson,  54  Tex.  220;  38  Am. 
Rep.  625;  Cidcago  etc.  R.  R.  Co.  v.  Summers,  113  Ind.  10;  3  Am.  St.  Rep.  616. 

Judgment  cannot  be  Collatebally  Impeached  by  Party  on  the  ground 
that  it  ia  erroneous  merely:  Indiana  etc.  R.  R.  Co.  v.  AUeii,  113  Ind.  308;  3 
Am.  St.  Rep.  650,  note  654. 

JuDOMENTS  CANNOT  BE  ATTACKED  COLLATERALLY  for  mere  irregularities: 
MUcMt  V.  Atem,  37  Kan.  33;  1  Am.  St.  Rep.  231;  Ketchum  v.  WluU,  72  Iowa, 
193;  Kleyla  v.  Haskett,  112  Ind.  515;  and  judgments  which  are  not  void,  but 
only  voidable,  cannot  be  attacked  collaterally:  Dore  v.  Douglierty,  72  CaL 
232;  and  judgments  rendered  in  accordance  with  requirements  of  law  are 
valid  till  set  aside  by  a  direct  proceeding  for  that  purpose:  Hurlbut  v. 
Thomas,  55  Conn.  181;  3  Am.  St.  Rep.  43;  nor  can  judgments  be  collaterally 
att{u:ked  on  ground  that  they  are  erroneous  merely:  Blair  v.  Wolfe,  72  Iowa, 
246;  so  that  the  rule  seems  to  be  that  judgments  cannot  be  attacked  collat- 
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•rally  unless  absolutely  void:  CJikago  etc  R.  Ji.  Co.  r.  Summers,  113  Ind.  10; 
3  Am.  St  Rep.  615;  Dillard  v.  Central  Virginia  Iron  Co.,  82  Va.  734;  Dollar' 
hide  y.  Parka,  92  Mo.  178;  Applegaie  v.  Dowell,  15  Or.  513;  Berry  v.  King,  15 
Id.  165;  BeynokU  v.  Stockton,  43  N.  J.  £q.  211;  3  Am.  SL  Rep.  305. 

HOSBAND    MAY,   AFTBK  Wub's    DeaTH,   CaBRT    INTO    EFFECT    CONTRACTS 

RXSPEOTINO  TH£IB  CoMMTTNiTY  Pkopkrtt,  entered  into  by  himself  alone  or 
jointly  with  the  wife  before  her  death:  Brewer  v.  Wall,  23  Tex.  585;  76  Am. 
Dec.  76.  And  where  husband  and  wife  are  seised  of  land  by  entireties,  and 
husband  survives  wife,  sheriff's  sale  of  such  laud  upon  judgment  against  the 
husband  will  discharge  a  mortgage  executed  by  husband  and  wife  after  the 
entry  of  the  judgment:  Fleek  v.  ZiUhaver,  117  Pa.  St.  213. 


[Im  Bank.] 

QuiNN  V.  Dresbach. 

[75  Calipobnia,  lfi9.] 

Onb  wiu.  bb  Bound  b7  Assumed  Aoenct,  if  He  Fails  to  Repudiatb 
It  aites  Hb  is  Chabqed  with  Notice  that  an  agent  employed  by 
him  in  the  commencement  of  a  transaction  is  continuing  to  act  in  the 
matter  in  some  way,  justifying  the  inference  that  he  is  continuing  to  act 
in  the  same  capacity  in  which  he  commenced. 

Want  of  Possession  of  Note  is  not  Conclusive  against  Authority  of 
One  to  Collect  It,  as  the  agent  of  another,  although  it  is  a  circum' 
stance  to  be  considered. 

Action  by  Isaac  Quinn  to  enjoin  a  sale  by  defendants 
under  a  deed  of  trust  given  to  secure  the  payment  of  a  prom- 
issory note.    The  facts  are  stated  in  the  opinion. 

/.  C.  Ball^  Add.  C.  Hinhon,  Jo.  Craig,  and  J.  W.  Armstrongy 
for  the  appellant. 

A.  Morgenthal,  for  the  respondents. 

Hayne,  C.  Action  to  enjoin  a  sale  by  defendants  under  a 
deed  of  trust  given  to  secure  the  payment  of  a  promissory 
note.  The  plaintiff  paid  the  amount  of  the  note  to  one 
Treadwell,  who  appropriated  the  money  to  his  own  use,  and 
the  question  is,  whether  Treadwell  was  the  agent  of  the  payee. 

Treadwell  was  not  the  actual  agent  of  the  payee  in  the  mat- 
ter. It  is  true  that  the  plaintiff  testifies  that  he  was  instructed 
by  the  payee  to  pay  to  Treadwell.  But  the  payee  denies  this, 
and  in  view  of  the  rule  in  cases  of  a  substantial  conflict  in  the 
evidence,  it  must  be  assumed  that  there  was  no  actual  agency. 
Then  was  there  an  ostensible  agency? 

The  facts  as  shown  by  uncontradicted  evidence  are  as  fol- 
lows: The  land  which  is  the  subject  of  the  deed  of  trust  was 
Bold  by  the  defendant  Haneke  to  the  plaintiff.     The  plaintiff 
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gave  his  promissory  note  for  eight  hundred  dollars,  and  as- 
sumed the  payment  of  an  outstanding  indebtedness  secured 
upon  the  property.  Neither  of  these  obligations  having  been 
met,  the  defendant  Haneke  placed  the  matter  in  the  hands 
of  Treadwell,  who  was  an  attorney  at  law  residing  in  Yolo 
County,  where  the  property  is  situated,  and  where  the  plaintiff 
resided.  The  result  of  Treadwell's  operations  was  the  ad- 
vance by  Haneke  of  money  to  pay  off  the  outstanding  indebt- 
edness, and  the  taking  of  a  new  note  from  plaintiff  covering 
the  amount  of  the  former  note  and  the  amount  advanced  by 
Haneke.  So  far,  there  is  no  kind  of  doubt  but  that  Tread - 
well  was  the  agent  of  Haneke  for  the  collection  of  the  prin- 
cipal and  interest  of  the  first  note.  This  agency,  however, 
terminated  with  the  giving  of  the  second  note.  This  note  was 
by  its  terms  payable  at  the  Bank  of  California  in  San  Fran- 
cisco; and  the  note  was  given  to  the  bank  for  collection.  The 
plaintiff  seems  to  have  known  of  this  fact.  He  fell  into  the 
habit,  however,  of  paying  his  interest  to  Treadwell,  who  as- 
sumed still  to  be  the  agent  of  Haneke.  At  least  six  payments 
of  interest  were  made  in  this  way.  Treadwell  sent  the  money 
to  the  bank,  and  the  receipts  therefor  were  forwarded  to  him, 
and  by  him  delivered  to  the  plaintiff.  On  some  occasions* 
however,  the  plaintiff  sent  the  interest  to  the  bank  through 
one  R.  W.  Pendergast,  who  had  no  connection  with  Treadwell. 
Not  only  was  interest  paid  to  Treadwell,  as  above  stated,  but 
on  one  occasion  a  part  payment  of  the  principal  was  made  to 
him.  This  payment  was  sent  by  Treadwell  to  the  bank  with 
the  following  letter: — 

"Woodland,  Dec.  24,  1881. 
"Thomas  Brown,  Esq.,  Cashier  Bank  of  California:  — 

"  Herewith  I  send  you  check  for  $437.50  on  the  part  of 
Isaac  Quinn,  being  $400  principal  and  $37.50  interest  on  note 
favor  of  Carl  Haneke.  I  also  send  receipt  of  tax  of  Carl 
Haneke  on  mortgage  given  to  secure  said  note,  amounting  to 
$36,  which  was  paid  by  Mr.  Quinn.  This  makes  up  the 
amount  of  $73.50  interest  due  December  27th.  Please  ac- 
knowledge receipt.  Yours, 

"  W.  B.  Treadwell." 

This  payment  of  the  principal  was  properly  credited  on  tha 
note. 

There  can  be  no  doubt  but  that  the  plaintiff  believed  in  good 
faith  that  Treadwell  remained  the  agent  of  Haneke  for  the  col- 
lection of  the  principal  and  interest  after  the  giving  of  the 
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second  note.  And  this  belief  was  justified  by  the  conduct  of 
Haneke.  Plaintiflf  had  made  one  payment  of  principal  to 
Treadwell,  and  this  payment  had  not  been  repudiated  by 
Haneke,  but  was  credited  upon  the  note.  Ostensible  authority 
may  be  conferred  by  the  recognition  of  a  single  act  of  the  agent, 
if  suflBciently  unequivocal:  Wilcox  v.  Chicago,  M.,  &  St.  P.  Ry 
■Co.,  24  Minn.  270. 

It  was  negligence  in  Haneke  to  have  allowed  the  plaintiff  to 
act  under  the  belief  that  Treadwell  was  authorized  to  receive 
the  money.  Haneke  was  chargeable  with  knowledge  that 
Treadwell  continued  to  act  in  some  way  in  the  matter.  He 
"was  chargeable  with  this  knowledge,  because  the  bank  knew 
it,  and  the  bank  was  his  agent  for  the  collection  of  the  debt: 
■See  Bierce  v.  Red  Bluff  Hotel  Co.,  31  Cal.  166.  Now,  if  Haneke 
knew  that  Treadwell  was  continuing  to  act  in  the  matter  at 
aU,  the  only  inference  which  he  was  entitled  to  draw,  and  the 
one  which  he  ought  to  have  drawn,  was  that  he  was  continuing 
to  act  as  he  had  commenced,  viz.,  as  his  (Haneke's)  agent.  It 
was  not  a  natural  inference  that  Treadwell  had  changed  his 
position  in  the  matter,  and  was  acting  for  the  other  side.  The 
presumption  was  that  he  was  assuming  to  act  for  Haneke,  and 
'we  think  that  this  was  what  nine  out  of  ten  business  men 
would  have  thought.  This  being  the  case,  Haneke  ought  to 
have  repudiated  the  assumed  agency,  and  not  have  suffered 
the  matter  to  stand  as  it  did. 

The  Civil  Code  provides  that  "  ostensible  authority  is  such 
«8  a  principal  intentionally  or  by  want  of  ordinary  care  causes 
or  allows  a  third  person  to  believe  the  agent  to  possess  ":  Civ. 
€ode,  sec.  2319. 

And  this  is  the  embodiment  of  a  well-established  principle 
of  the  common  law,  which  has  been  called  "  the  foundation  of 
the  law  of  agency":  1  Parsons  on  Contracts,  ^44;  Kasson  v. 
Noltner,  43  Wis.  650. 

Nor  does  the  fact  that  the  note  was  not  in  the  possession  of 
Treadwell  change  the  result.  The  want  of  possession  of  the 
note  is  a  circumstance  to  be  considered  in  determining  the 
question  of  authority,  but  is  not  conclusive.  The  fact  that 
the  bank  held  the  note  for  collection  would  not  prevent  the 
owner  from  collecting  it  himself:  Flanagan  v.  Brown,  70  Cal. 
257. 

The  circumstance  that  Haneke  had  assigned  the  note  to  his 
daughter,  and  that  it  was  owned  by  her  at  the  time  of  the 
final  payment  to  Treadwell,  is  not  material,  because  the  trans- 
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fer  was  after  the  maturity  of  the  note,  and  no  notice  was  given 
to  the  plaintiff:  Bank  of  Stockton  v.  Jones,  65  Cal.  437;  and 
compare  Preston  v.  Grayson  County,  30  Gratt.  497;  Gibson  v. 
Pew,  3  J.  J.  Marsh.  223. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
interesting  question  as  to  the  power  of  the  court  below  to 
}hange  its  findings. 

We  therefore  advise  that  the  judgment  and  order  denying  a 
aew  trial  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  denying  a  new  trial  are  reversed,  and 
cause  remanded  for  a  new  trial. 


Assent  of  PKn»ciPAL  to  Agent's  Unauthorized  Act  mat  be  Prb- 
8UMED  from  acquiescence  after  notice:  Iteese  v.  Medlock,  27  Tex.  120;  84  Am. 
Dec.  611;  and  see  Tier  v,  Lampson,  35  Vt.  179;  82  Am.  Dec.  634;  Ward  v. 
WilUamg,  26  111.  447;  79  Am.  Dec.  385;  and  acts  of  the  principal  will  be 
liberally  construed  in  favor  of  a  ratification:  Szymanski  v.  Plassen,  20  La. 
Ann.  90;  96  Am.  Dec.  382.  Ratification  of  an  unauthorized  contract  is  often 
presumed  from  failure  of  principal  to  repudiate  within  reasonable  time  after 
notice  of  its  existence,  provided  other  party  in  good  faith  expends  money  or 
labor  under  the  contract:  Hoosae  Mining  and  Milling  Co.  v.  Donat,  10  Col. 
629. 

Payment  oy  Monet  Due  on  WRrrrEN  Security,  to  Aqent  Who  has 
■VOT  either  P0.SSESSION  of  the  security  or  express  authority  to  receive  such 
uoney,  is  not  good,  and  the  principal  may  compel  the  debtor  to  pay  it  again: 
Smith  V.  Kidd,  68  N.  Y.  130;  23  Am.  Rep.  157;  and  see  Doubleday  v.  Kress^ 
60  N.  Y.  410;  10  Am.  Rep.  502. 


Kahn  v.  Edwards. 

[76  CALirOBNIA,  192.J 

Statute  of  Limitations  Begins  to  Run  against  Account  Stated  from 
Date  of  Statement,  where  an  open  account  la  verbally  stated  before 
the  items  comprising  it  are  barred. 

Action  upon  an  account  stated.    The  opinion  states  the 
facts. 

Hudson  Grant,  for  the  appellant. 

C.  P.  Harding,  for  the  respondents. 

FooTE,  C.     This  is  an  action  upon  an  account  stated.     Both 
of  the  defendants   pIi'ji<J«m|  the  statutt'  of  limitations  of  two 
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years,  under  section  339,  subdivision  1,  Code  of  Civil  Proced- 
ure. One  of  them,  Goodin,  further  pleaded,  in  bar  of  the  ac- 
tion, that  he,  by  agreement,  had  been  absolved  from  paying 
the  account  sued  on. 

The  trial  court  found  that  the  amount  of  the  account  was 
correct;  that  no  such  agreement  as  Goodin  claimed  had  in 
fact  existed;  but  held  that  the  cause  of  action  as  to  both  de- 
fendants was  barred  by  the  statute  of  limitations. 

From  the  judgment  roll,  it  appears  that  the  defendants  were 
indebted  upon  an  open  account  to  a  partnership  of  whose 
effects  the  plaintiff  was  the  sole  owner  at  the  time  of  the  in- 
stitution of  this  suit.  Before  the  statute  of  limitations  had 
barred  any  portion  of  that  account,  the  parties  met  and  agreed 
orally  upon  the  balance  that  was  due  from  the  defendants  to 
the  plaintiff;  in  other  words,  an  accounting  was  had  between 
the  parties,  and  the  balance  which  the  plaintiff  claimed  to  be 
due  from  the  defendants,  they  then  and  there  orally  admitted 
to  be  due,  as  he  claimed,  and  agreed  to  pay. 

At  the  time  when  this  action  upon  the  "account  stated" 
was  instituted,  two  years  had  not  elapsed  since  the  agreement 
had  been  made  to  pay  the  ascertained  balance  due  on  the 
original  account.  Therefore,  the  cause  of  action  upon  which 
this  suit  is  based  was  not  barred,  and  the  plaintiff  should 
have  had  judgment  upon  the  finding. 

"  An  open  account  already  barred  by  the  statute  of  limita- 
tions cannot  be  relieved  from  the  bar  of  such  statute  by  an 

oral  statement  of  such  account Where,  however,  the 

demand  is  not  barred  at  the  date  of  the  account  stated,  al- 
though the  statement  is  verbal,  the  statute  begins  to  run  upon 
the  new  cause  of  action  thus  brought  into  existence  from  the 
date  of  the  settlement  and  new  promise  arising  thereunder, 
and  if  verbal,  an  action  may,  under  subdivision  1  of  section 
339,  Code  of  Civil  Procedure,  be  brought  within  two  years  after 
such  settlement":  Auzerais  v.  Naglee,  74  Cal.  67. 

The  judgment,  therefore,  should  be  reversed,  and  the  court 
below  directed  to  render  judgment  upon  the  findings  for  the 
plaintiff. 

Belcher,  C.  C,  and  Hayne,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed,  and  the  court  below  directed  to 
render  judgment  upon  the  findings  for  the  plaintiff. 
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STAnjTB  OF  Limitations,  when  Begins  to  Run  on  Accounts  Stated: 
JVorton  V.  Larco,  30  Cal.  127;  89  Am.  Dec.  75,  80,  85,  note;  and  see  Menges 
V.  Frick,  73  Pa.  St.  137;  13  Am.  Rep.  731,  note  733.  Statute  of  limitations 
does  not  run  against  accounts  between  partners  until  the  accounts  are  set- 
tled and  a  balance  struck  and  agreed  upon:  Hendy  v.  March,  75  Cal.  566. 


[In  Bank.] 

Chicago  Quartz  Mining  Company  v.  Oliver* 

[75  Califobnta,  194.J 
Patent  Issued  by  United  States  to  Central  Pacific  Railroad,  under 
Act  of  Conqbess  of  1862,  and  Amendatory  Act  of  1864,  is  not 
Conclusive  Evidence  that  the  land  covered  by  the  patent  is  non-min- 
eral in  character;  and  one  who  claims  the  land  under  a  subsequent  min- 
ing patent  may  show,  in  an  action  by  him  against  a  grantee  of  the 
railroad  company,  that  the  land  is  mineral,  and  therefore  excepted  from 
the  operation  of  the  grant  to  the  company. 

Action  to  quiet  title.     The  facts  are  stated  in  the  opinion. 

Oaylord  and  Searls,  William  Singer,  Jr.,  and  H.  V.  ReardaUy 
for  the  appellant. 

A.  Burrows,  for  the  respondent. 

Sharpstein,  J.  This  is  an  action  to  quiet  title.  The  plain- 
tiff claims  under  a  mining  patent  issued  August  16,  1883; 
defendant  under  a  patent  issued  to  the  Central  Pacific  Rail- 
road Company,  dated  April  18,  1870. 

The  only  question  is,  whether  the  title  to  the  premises  in 
controversy  vested  in  the  railroad  company  under  the  act  of 
Congress  entitled  "An  act  to  aid  in  the  construction  of  a  rail- 
road anB  telegraph  line  from  the  Missouri  River  to  the  Pacific 
Ocean,"  etc.,  approved  July  1,  1862,  and  the  act  amendatory 
thereof,  approved  July  2,  1864. 

The  land  is  within  the  boundaries  of  one  of  the  sections 
covered  by  that  grant,  and  if  not  reserved  or  excepted  from 
it,  undoubtedly  vested  in  the  railroad  company.  So  that  the 
question  is.  Was  the  land  reserved  or  excepted  from  the  grant 
to  the  railroad  company? 

In  the  original  act  there  is  a  proviso  that  all  mineral  lands 
shall  be  excepted  from  its  operation,  and  in  the  amendatory 
act  that  the  grant  shall  not  include  any  mineral  lands.  And 
the  Revised  Statutes  provide  that  "  no  act  passed  at  the  first 
session  of  the  thirty-eighth  Congress  granting  lands  to  states 
or  corporations,  to  aid  in  the  construction  of  roads  or  for  other 
purposes,  or  to  extend  the  time  of  grants  made  prior  to  the 
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thirtieth  day  of  January,  1865,  shall  be  so  construed  as  to 
embrace  mineral  lands,  which  in  all  cases  are  reserved  exclu- 
sively to  the  United  States,  unless  otherwise  officially  provided 
in  the  act  or  acts  making  the  grant":  U.  S.  R.  S.,  sec.  2346. 

The  patent  under  which  defendant  claims  contains  this 
clause:  "Excluding  and  excepting  from  the  transfer  by  these 
presents  'all  mineral  lands,'  should  any  be  found  to  exist  in 
the  tracts  described  in  the  foregoing." 

The  court  found  "that  all  the  land  described  in  said  com- 
plaint as  the  Chicago  quartz  mine  is  valuable  gold-bearing 
mineral  land,  and  has  been  notoriously  known  and  frequently 
worked  as  such  ever  since  1861." 

ThiH  finding  is  justified  by  the  evidence,  and  is  not  assailed 
by  appellant.  But  while  conceding  the  fact  to  be  as  found,  he 
contends  that  the  title  to  the  land,  nevertheless,  vested  by  the 
patent  in  the  railroad  company.  As  stated  by  appellant's 
counsel,  his  contention  is,  that  "  mineral  land  did  not  pass  by 
the  grant  [to  the  railroad  company],  and  the  officers  of  the 
land  department  had  no  authority  to  designate  by  the  patent 
any  land  which  was  mineral  in  character.  The  law  required 
them  to  designate  only  such  land  as  was  non-mineral  in  char- 
acter, and  the  issuance  of  the  patent  under  the  law,  aided  by 
the  presumption  which  the  law  attaches  to  the  performance  of 
all  official  acts,  was  a  conclusive  determination  that  the  land 
designated  in  the  patent  was  non-mineral,  and  the  reservation 
in  the  patent  was  meaningless." 

The  act  of  Congress  making  the  grant  does  not  in  express 
terms  require  any  officer  or  officers  of  the  government  to  iden- 
tify and  exclude  from  the  patent  mineral  lands  lying  within 
the  alternate  sections  granted  to  aid  in  the  construction  of  the 
road.  In  the  original  act  all  mineral  lands  are  expressly  ex- 
cepted from  its  operation,  and  in  the  amendatory  act  it  is 
enacted  that  the  grant  shall  not  include  mineral  lands,  or  any 
lands  returned  and  denominated  as  mineral  lands.  "What- 
ever is  included  in  the  exception  is  excluded  from  the  grant; 
and  it  therefore  often  becomes  important  to  ascertain  what  is 
excepted  in  order  to  determine  what  is  granted":  Leavenworth 
etc.  R.  R.  Co.  V.  United  States,  92  U.  S.  733. 

It  is  not  claimed  that  the  officers  on  whom  was  devolved 
the  duty  of  issuing  patents  for  the  lands  granted  could  add 
anything  to  the  grant.  But  it  is  claimed  the  patent  is  con- 
clusive evidence  that  the  grant  included  all  the  land  covered 
by  the  patent.     The  supreme  court  of  the  United  States  has 
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said:  "A  patent  may  be  collaterally  impeached  in  any  action, 
and  its  operation  as  a  conveyance  defeated,  by  showing  that 
it  had  no  jurisdiction  to  dispose  of  the  lands;  that  is,  that  the 
law  did  not  provide  for  selling  them,  or  that  they  had  b'ien 
reserved  for  sale  or  dedicated  to  special  purposes,  or  had  been 
previously  transferred  to  others":  Smelting  Co.  v.  Kemp,  104 
U.  S.  636.  This  is  quoted  approvingly  in  the  opinion  of  the 
court  delivered  by  Field,  J.,  in  Wright  v.  Roseherry,  121  Id.  488. 

In  McLaughlin  v.  Powell,  50  Cal.  64,  the  plaintiff  in  eject- 
ment introduced  a  patent  to  the  Western  Pacific  Railroad 
Company,  from  which  he  deraigned  title  to  the  demanded 
premises,  similar  to  that  relied  on  by  appellant  in  this  case, 
and  rested.  "The  defendant  then  offered  to  prove  that  the 
land  was  mineral  land,  containing  large  quantities  of  cinnabar 
and  quicksilver,  and  that  he  had  held  the  land  as  a  mining 
claim  since  October,  1866,  under  the  rules  and  regulations 
and  customs  of  miners  in  the  district  where  the  land  was 
situated.  The  plaintiff  objected  to  the  testimony  as  irrelevant, 
and  the  court  sustained  the  objection.  The  plaintiff  recovered 
judgment,  and  the  defendant  appealed  from  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial."  This 
court  said:  "The  exception  contained  in  the  patent  introduced 
by  the  plaintiff  is  part  of  the  description,  and  is  equivalent  to 
an  exception  of  all  the  subdivisions  of  land  mentioned  which 
were  'mineral'  lands.     In  other  words,  the  patent  grants  all 

of  the  tracts  named  in  it  which  are  not  mineral  lands 

We  think  the  defendant  should  have  been  allowed  to  prove 
that  the  demanded  premises  were  mineral  lands." 

The  judgment  and  order  were  reversed. 

The  doctrine  laid  down  in  that  case,  if  applied  to  the  case 
now  in  hand,  is  decisive  of  it.  And  we  think  it  in  harmony 
with  the  cases  decided  by  the  supreme  court  of  the  United 
States.  It  has  not  been  overruled  in  any  reported  case  in  this 
state,  although  it  is  claimed  to  have  been  in  the  unreported 
case  of  Central  Pacific  R.  R.  Co.  v.  Leavenworth.  No  opinion 
was  filed  in  that  case,  and  we  are  unable  to  determine  from 
the  record  that  this  question  was  passed  on  in  that  case. 

Those  portions  of  finding  3  which  are  alleged  to  be  unsup- 
ported by  the  evidence  are,  in  our  opinion,  immaterial.  It  is 
therefore  unnecessary  to  determine  whether  the  evidence  is 
suflScient  to  justify  them.  The  material  facts  found  are  sup- 
ported by  the  evidence. 

Judgment  and  order  affirmed. 

AM.  St.  Rkp.,  Vou  VIL  — 10 
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Unitm)  Statm  Land  Patent,  Conclttsiveness  of:  See  Teschemacher 
r.  Thompson,  18  Cal.  II;  79  Am.  Deo.  151,  and  note  162.  To  attack  a 
patent  not  void  on  its  face,  the  party  mast  show  affirmatively  that  the  land 
was  not  of  any  special  character  which  would  subject  it  to  acquisition  under 
any  law  of  the  United  States:  Ltviaton  v.  Itf/an,  75  Cal.  293.  But  the  patent 
from  the  United  States  to  the  city  and  county  of  San  Francisco  for  the 
pueblo  lands  confirmed  to  it  under  the  acta  of  Congress  of  1851  and  1864  by 
decree  of  the  United  States  circuit  court,  which  patent  conforms  in  its  de- 
scription of  lands  granted  to  the  final  survey  made,  as  provided  in  the  latter 
act,  in  accordance  with  the  instructions  of  the  commissioner  of  the  general 
land-office,  is  conclusive  evidence,  as  against  the  state  of  California,  of  the 
right  of  the  city  and  county  of  San  Francisco  to  all  the  lands  embraced  in 
the  survey,  etc.;  and  the  state  of  California  is  not  a  "third  person,"  within 
the  meaning  of  section  15  of  the  act  of  March  3,  1851:  People  t.  City  and 
County  qfSan  Frandaeo,  75  CaL  388. 


(IH  BaKK.] 

Estate  op  Newman. 

175  California,  21S.] 

AooPTXD  Child  is  Entitled  to  Succeed  bt  Inhbrttanob  to  Estate  of 
Adoftinq  Paaent,  under  sections  227,  228,  and  1386  of  the  Civil  Code 
of  California,  which  provide  that  the  adopted  child  shall  be  "regarded 
and  treated  in  all  respects  as  the  child  of  the  person  adopting,"  and  shall 
"have  all  the  rights  and  be  subject  to  all  the  duties  of  the  legal  relation 
of  parent  and  child." 

Action  fob  Divorce  is  Pboceedino  in  Rem,  so  Far  as  It  Affects 
Status  of  Parties  and  the  custody  of  their  minor  children,  and  a  ser- 
vice of  summons  by  publication  on  a  non-resident  defendant  is  good. 

Amended  Affidavits  of  Service  of  Summons  bt  Publication  mat  be 
Received  bt  Court  after  judgment  has  been  rendered  in  an  action  for 
divorce,  and  before  the  roll  is  made  up. 

Affidavits  of  Service  of  Summons  bt  Publication  against  Non-resi- 
dent Defendant  in  Action  fob  Divorce,  and  Recitals  thereof  in 
judgment,  are  conclusive  upon  a  collateral  attack.  The  affidavit  on  the 
application  for  the  order  of  publication,  and  the  order  therefor,  are  not 
part  of  the  judgment  roll,  and  cannot  be  considered. 

JUDOMENT    BT    DeFATTLT,    RENDERED    BEFORE    TiMB    ALLOWED    DEFENDANT 

TO  Answer  has  Expired,  is  EIrroneous  Simplt,  and  not  void,  and 
can  be  attacked  only  upon  motion  or  by  appeal,  and  by  the  party 
aggrieved. 

Order  fob  Adoption  of  Minor  is  not  Void  because  Made  in  Open 
Cottrt  instead  of  by  the  judge  thereof  at  chambers,  as  contemplated  by 
section  227  of  the  Civil  Code  of  California;  at  all  events,  where  the  order 
was  a  writing  signed  by  the  judge,  and  filed  in  the  adoption  proceedings, 
although  it  recited  that  it  was  made  "by  this  court." 

JuDOB  OF  Superior  Court  of  One  Cocntt,  Who  Holds  Court  in  An- 
other, MUST  BE  Presumed  to  have  Lawfullt  Done  so,  in  the  ab- 
sence of  evidence  to  the  contrary,  upon  the  request  of  the  governor  of 
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the  state,  or  of  a  jndge  of  the  court  in  the  latter  connty,  as  provided  for 
by  section  71  of  the  Code  of  Civil  Procedure  of  California. 

JUDGMBNT  OF  DiVOBOB,    AFTKB    BEING    SlQNED  BT  JUDOK  AND  FiLED  WITH 

Clerk,  I3  Bindino  upon  the  parties  and  their  privies,  although  not 
entered  by  the  clerk. 

Appeal  by  Michael  Newman  from  an  order  of  the  superior 
court  of  Los  Angeles  County  granting  letters  of  administration 
to  Mary  Maldonado  on  the  estate  of  Bernard  Newman,  de- 
ceased. The  decedent  died  intestate,  November  15,  1886,  a 
resident  of  the  county  of  Los  Angeles,  and  leaving  no  blood 
relations  nearer  than  brothers  and  sisters.  On  November 
24th  following,  the  respondent  Mary  Maldonado,  the  mother 
and  guardian  of  one  George  B.  Maldonado,  a  minor,  filed  a 
petition  for  letters  of  administration  on  the  estate,  claiming  to 
be  entitled  thereto  as  the  guardian  of  the  minor,  who  was 
alleged  to  be  the  adopted  son  of  the  deceased.  The  appellant, 
Michael  Newman,  a  brother  of  the  deceased,  filed  his  petition 
for  letters  on  December  6,  1886,  and  also  filed  grounds  of  op- 
position to  the  petition  of  the  respondent,  alleging  that  George 
B.  Maldonado  was  not  the  adopted  son  of  the  deceased,  and 
was  not  entitled  to  succeed  to  the  estate,  and  that  the  respond- 
ent was  a  married  woman.  On  the  hearing  of  the  contest,  the 
respondent,  against  the  appellant's  objections,  introduced  in 
evidence  the  record  of  the  proceedings  in  the  superior  court  of 
Los  Angeles  County  in  the  matter  of  the  adoption  of  the  child, 
which  consisted  of  a  petition  to  the  court,  filed  June  28,  1886, 
and  an  order  made  the  same  day  for  his  adoption  by  B.  T. 
Williams,  who  appeared  to  have  been  at  the  time  the  judge 
of  the  superior  court  of  Ventura  County.  The  petition  in  the 
adoption  proceedings  alleged  that  the  respondent  was  the 
mSther  of  the  child;  that  the  father,  J.  M.  Maldonado,  was  a 
non-resident  of  the  state;  that  he  had  been  adjudged  guilty  of 
adultery,  and  deprived  of  the  custody  of  the  child  on  the 
ground  of  neglect;  and  that  on  account  of  the  adultery  and 
neglect,  the  respondent  had  been  divorced  from  him.  The 
petition  stated  the  consent  of  the  respondent  to  the  adoption, 
and  prayed  the  adoption  by  the  deceased.  The  order,  after 
reciting  that  the  respondent  had  consented,  in  writing,  to  the 
adoption,  that  she  had  been -previously  divorced  from  her  hus- 
band, the  father  of  the  child,  and  that  he  had  been  adjudged 
guilty  of  adultery  by  the  judgment  in  the  action  for  divorce, 
and  had  been  deprived  of  the  custody  of  the  child,  proceeded: 
"  It  is  therefore  ordered  and  decreed,  and  declared  by  this 
court,  that  said  George  Bernard  Maldonado  shall  henceforth 
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be  the  adopted  son  of  said  Bernard  Newman,  and  shall  be  re- 
garded and  treated  as  the  child  of  said  Bernard  Newman. 
"  Done  in  open  court  this  twenty-eighth  day  of  June,  1886. 

"  B.  T.  Williams,  Judge." 
The  respondent  also,  for  the  purpose  of  showing  that  she  had 
been  divorced  from  her  husband  prior  to  the  adoption  proceed- 
ings, oflFered  in  evidence,  against  the  appellant's  objections, 
the  complaint  and  judgment  in  an  action  brought  by  her  in 
the  superior  court  of  Los  Angeles  County  against  her  husband 
for  a  divorce  on  the  ground  of  adultery.  The  complaint  in 
that  action  appeared  to  have  been  filed  July  28,  1885.  The 
judgment  of  divorce  was  signed  by  the  judge  October  19, 
1885,  was  filed  with  the  clerk  October  22,  1885,  and  was  en- 
tered January  5,  1887.  The  judgment  recited  the  default  of 
the  defendant,  and  that  he  had  been  duly  served  with  sum- 
mons by  publication.  The  appellant,  for  the  purpose  of  show- 
ing the  invalidity  of  the  judgment,  offered  in  evidence  an 
affidavit  for  an  order  of  publication  of  summons,  which  ap- 
peared to  have  been  filed  July  19,  1885,  nine  days  before  suit 
was  brought,  and  which  recited  that  the  defendant  was  a 
resident  of  Phoenix,  Arizona;  an  order  of  court,  made  on  the 
same  day,  directing  the  summons  to  be  published  in  a  certain 
newspaper  of  Los  Angeles  at  least  once  a  week  for  two  months, 
and  that  a  copy  of  the  complaint  and  summons  be  forthwith 
deposited  in  the  post-office,  directed  to  the  defendant;  an  affi- 
davit, made  October  19,  1885,  by  the  principal  clerk  of  the 
newspaper,  showing  that  the  summons  had  been  published 
for  "  two  consecutive  months,  commencing  July  1,  1885,  and 
ending  October  30,  1885,"  respectively,  twenty-seven  days 
before  suit  was  brought,  and  eleven  days  after  the  judgmeijt 
was  signed;  and  also  an  affidavit  of  the  attorney  for  the  plain- 
tiff, showing  that  on  July  18,  1885,  ten  days  before  suit  was 
brought,  he  had  deposited  in  the  post-office  at  Los  Angeles  a 
copy  of  the  complaint  and  summons,  addressed  to  the  defend- 
ant at  Phoenix,  Arizona.  The  respondent  thereupon,  against 
the  appellant's  objections,  offered  in  evidence  an  amended 
proof  of  publication  of  summons  in  the  divorce  suit,  filed 
January  6,  1887,  nunc  pro  tunc  as  of  October  19,  1885;  an 
amended  proof  of  deposit  in  the  post-office  of  a  copy  of  the 
complaint  and  summons  in  that  suit,  filed  January  5,  1887, 
nunc  pro  tunc  as  of  October  19,  1885;  and  an  order  made  Jan- 
uary 5,  1887,  allowing  the  filing  of  the  amended  proofs  of  pub- 
lication  and  deposit,  and  ordering  the  entry  of  judgment  u* 
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the  suit  nunc  pro  tunc  as  of  October  19,  1885.  The  court 
thereupon  ordered  letters  of  administration  to  be  issued  to 
Mary  Maldonado. 

Matthew  I.  Sullivan  and  Stephen  M.  White,  for  the  appellant. 

Lucien  Shaw  and  James  M.  Damron,  for  the  respondent. 

Paterson,  J.  The  provisions  of  the  Civil  Code  bearing  upon 
the  first  question  presented  for  our  consideration  are  the  fol- 
lowing:— 

"Sec.  227.  The  judge  must  ....  make  an  order  declaring 
that  the  child  shall  thenceforth  be  regarded  and  treated  in  all 
respects  as  the  child  of  the  person  adopting. 

"Sec,  228.  A  child,  when  adopted,  may  take  the  family 
name  of  the  person  adopting.  After  adoption,  the  two  shall 
sustain  towards  each  other  the  legal  relation  of  parent  and 
■child,  and  have  all  the  rights  and  be  subject  to  all  the  duties 
of  that  relation." 

"Sec.  1386.  When  any  person  having  title  to  any  estate 
dies  without  disposing  of  the  estate  by  will,  it  is  succeeded  to 
and  must  be  distributed  ....  in  the  following  rhanner:  — 

"1.  If  the  decedent  leave  no  surviving  husband  or  wife,  but 
leave  issue,  the  whole  estate  goes  to  such  issue;  and  if  such 
issue  consists  of  more  than  one  child  living,  or  one  child  liv- 
ing and  the  lawful  issue  of  one  or  more  deceased  children, 
then  the  estate  goes  in  equal  shares  to  the  children  living,  or 
to  the  child  living,  and  the  issue  of  the  deceased  child  or 
children,  by  right  of  representation." 

Under  these  provisions,  we  think  that  an  adopted  child  is 
■entitled  to  succeed  by  inheritance  to  the  estate  of  the  adopting 
parent.  The  provisions  of  sections  227  and  228  extend  to  all 
the  rights  and  duties  of  natural  parents  and  children.  The 
language  is  general  and  comprehensive.  The  use  of  the  word 
"issue"  in  section  1386  does  not  limit  the  right  of  inheritance 
to  the  natural  children  only.  That  section  prescribes  the  rule 
of  inheritance.  The  word  "issue"  is  there  used  in  the  same 
eense  as  the  words  "child"  and  "children."  If  the  adopted 
child  is  by  virtue  of  its  status  to  be  "regarded  and  treated  in 
all  respects  as  the  child  of  the  person  adopting,"  and  is  to 
"have  all  the  rights  and  be  subject  to  all  the  duties  of  the 
legal  relation  of  parent  and  child,"  the  right  to  succeed  to 
the  estate  of  the  deceased  parent  must  be  included:  Estate  of 
Wardelly  57  Cal.  491;  see  also  Ross  v.  Ross,  129  Mass.  243;  87 
Am.  Rep.  321 
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2.  So  far  as  the  action  of  Maldonado  v.  Maldonado  affected 
the  status  of  the  parties  and  the  custody  of  the  child,  it  was  a 
proceeding  in  rem,  and  service  by  publication  in  such  cases 
is  good:  Pemwyer  v.  Neff,  95  U.  S.  714.  The  recital  in  the 
judgment  that  the  defendant  was  duly  served  with  process  is 
consistent  with  the  proof  of  service.  It  is  the  fact  of  service 
which  gives  the  court  jurisdiction, — not  the  proof  of  ser- 
vice,— and  the  court  had  authority  to  receive  the  amended 
aflBdavits  of  service  after  judgment  and  before  the  roll  was 
made  up:  Mason  v.  Messenger,  17  Iowa,  261;  Richards  v.  Laddy 
4  Pac.  C.  L.  J.  52;  Allison  v.  Thomas,  72  Cal.  562. 

The  aflSdavits  of  service  and  the  recitals  in  the  judgment 
are  conclusive.  The  affidavit  on  application  for  an  order  of 
publication,  and  the  order  of  publication,  cannot  be  consid- 
ered. They  are  no  part  of  the  roll:  Hahn  v.  Kelly,  34  Cal. 
391;  94  Am.  Dec.  742;  McCauley  v.  Fulton,  44  Cal.  355. 
Belcher  v.  Chambers,  53  Id.  635,  is  not  in  point.  In  that  case, 
as  in  Pennoyer  v.  Neff,  supra,  the  judgment  considered  was 
a  personal  judgment  against  a  non-resident  without  personal 
service  of  process.  So  far  as  the  rule  established  in  Hahn  v. 
KeUy,  supra,  is  applicable  to  proceedings  in  rem,  it  has  not 
been  overruled.  The  judgment  referred  to  in  that  case  wa» 
for  money, — the  deficiency  after  foreclosure  and  sale. 

The  court  has  jurisdiction  of  the  defendant,  and  the  sub- 
sequent proceedings,  from  the  time  publication  of  summons 
was  complete:  Code  Civ.  Proc,  sec.  416. 

The  fact  that  judgment  was  rendered  upon  default  entered 
before  the  time  allowing  the  defendant  to  answer  had  expired 
rendered  the  judgment  erroneous  simply,  not  void.  A  judg- 
ment thus  rendered  can  be  attacked  only  upon  motion  or  by 
appeal,  and  by  the  parties  in  interest.  Maldonado  is  the  only 
party  aggrieved  by  the  decree,  and  he  is  the  only  one  who  can 
attack  it  in  any  way:  Aldersony.  Bell,  Q  Cal.  Z21;  Mitchell  y. 
Aten,  37  Kan.  33;  1  Am.  St.  Rep.  231. 

3.  It  is  contended  that  the  order  is  void  because  it  was  made 
by  the  court,  and  not  by  the  judge.  The  order  appears  to 
have  been  made  in  open  court,  but  it  is  a  written  order,  signed 
by  the  judge  and  filed  in  the  proceedings.  The  words  "by 
this  court"  in  the  order  may  be  treated,  we  think,  as  surplus- 
age. An  order  made  by  the  judge  at  chambers  in  a  case  re- 
quiring action  by  the  court  may,  for  good  reasons,  be  held  to- 
be  invalid,  but  no  such  reasons  can  be  urged  in  cases  like  this. 
The  power  which  the  judge  might  have  exercised  in  his  cham- 
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bers  was  exercised  in  open  court;  and  the  fact  that  the  clerk 
and  sheriff  were  present  cannot  affect  the  validity  of  his  ju- 
dicial act. 

4.  The  judge  who  signed  the  order — Hon.  B.  T.  Williams 
of  Ventura  County — had  the  same  power  as  the  judge  of 
Los  Angeles  County,  for  whom  he  was  acting:  Code  Civ. 
Proc,  sec.  71.  It  must  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  he  was  acting  upon  the  request 
of  the  governor,  or  of  one  of  the  judges  of  the  superior  court 
of  Los  Angeles  County. 

5.  The  decree  was  signed  by  the  judge  on  October  19, 
and  was  filed  with  the  clerk  on  October  22,  1885.  Thus  ren- 
dered, it  was  binding  on  the  parties  and  privies,  although  not 
entered  until  January  5,  1887.  The  clerk  could  not,  by  his 
failure  to  perform  a  ministerial  duty,  abridge  the  rights  of  any 
party  interested:  Casement  v.  Ringgold,  28  Cal.  339;  Gray  v. 
Palmer,  28  Id.  422. 

The  order  is  affirmed. 

Adoption  of  Child,  Effect  in  Another  State:  Smith  v.  Derr,  34  Pa. 
St.  126;  75  Am.  Dec.  641,  and  note  642. 

JtmiSDiCTiON  IN  DrvoROB  Cases  where  one  of  the  parties  ia  a  non-resi- 
dent: Jenneas  v.  Jenness,  24  Ind.  355;  87  Am.  Deo.  335,  and  note  340;  com- 
pare  Jones  v.  Jones,  108  N.  Y.  415;  2  Am.  St.  Rep.  447,  and  note  453. 

Validitt  of  Decbeb  of  Divorce  is  not  Assailable  on  the  ground 
that  the  special  district  judge  who  tried  the  case,  and  rendered  the  decree, 
waa  the  county  judge  of  the  county  when  the  trial  began:  AIsup  v.  Jordan^ 
69  Tex.  300;  6  Am.  St.  Rep.  63. 


Ward  v.  Dougherty. 

[75  California,  240.] 

Possession  of  Deed  bt  Grantee  Named  therein,  or  bt  One  CLAHONa 
UNDER  Him,  is  "prima  fade  evidence  of  its  delivery. 

Deed  Duly  Executed  is  Presumed  to  have  been  Delivered  at  rra 
Date,  under  section  1055  of  the  Civil  Code  of  California. 

Identity  of  Grantor  with  Defendant  is  Presumed  from  Identity  of 
Name  under  section  1963  of  the  Civil  Code  of  California,  in  an  action  to 
quiet  title  by  a  person  claiming  under  a  deed  from  a  grantor  having  the 
same  name  as  the  defendant. 

Decree  of  Foreclosure  of  Lien  of  Street  Assessment  cannot  be  Col- 
laterally Attacked  by  one  who  claims  under  the  defendant  therein, 
by  showing  that  prior  to  the  decree  the  assessment  had  been  paid,  the 
decree  being  valid  on  its  face,  and  rendered  in  an  action  in  which  the 
court  had  jurisdiction  of  the  subject-matter  and  of  the  person  of  the  de- 
fendant. 
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QVITOLAIM    DUED    Ex«nrTKD    BT   PUBCHASER   OF  LaND  AT  ShERITF's   SaLB 

ATTKR  TniK  roR  Redevftion  has  Expired,  and  before  the  sberifiTs 
deed  is  given,  is  equivalent  to  an  assignment  of  the  sheriff's  certificate  of 
sale;  and  if  the  sherifif  afterwards  execates  a  deed  to  the  purchaser,  the 
same  is  void  as  between  the  parties. 

Action  to  quiet  title.    The  facts  are  stated  in  the  opinion. 

John  J.  Coffey,  for  the  appellant. 

W.  M.  Piersoriy  for  the  respondent. 

Searls,  C.  J.  This  is  an  action  to  quiet  title  to  a  lot  of 
land  at  the  comer  of  Van  Ness  Avenue  and  Broadway,  San 
Francisco. 

Plaintiff  deraigned  title  through  a  quitclaim  deed  executed 
by  the  defendant,  John  Dougherty,  on  the  fourteenth  day  of 
June,  1870,  to  one  Patrick  J.  Tannian,  and  recorded  June  18, 
1870,  at  the  request  of  one  Julius  George. 

Plaintiff,  in  further  support  of  title  in  herself,  introduced  a 
deed  from  P.  J.  White,  sheriff  of  the  city  and  county  of  San 
Francisco,  to  James  Gaffney  (under  whom  plaintiff  claims  by 
sundry  mesne  conveyances),  dated  July  5,  1883,  and  executed 
pursuant  to  a  decree,  order  of  sale,  and  sale,  in  the  case  of 
James  Gaffney  v.  Bamaby  Dougherty,  in  an  action  to  foreclose 
the  lien  of  a  street  assessment,  under  a  contract  made  the 
ninth  day  of  September,  1866. 

It  appears  from  the  judgment  roll  that  Denis  Mahoney,  one 
of  the  defendants  in  tlie  action,  set  up  in  a  cross-complaint  the 
prior  lien  upon  the  property  of  a  mortgage  thereon  executed 
May  26,  1864,  by  Bamaby  Dougherty  to  David  Mahoney  and 
assigned  to  him,  the  said  Denis  Mahoney,  by  the  mortgagee, 
David  Mahoney. 

The  lien  of  the  street  assessment  was  declared  to  be  para- 
mount to  that  of  the  mortgage.  Date  of  decree,  December  14, 
1867;  date  of  sale  thereunder,  January  22,  1868. 

Defendant  claims  title  to  the  premises  under  a  sheriff's  deed 
dated  July  3, 1883,  and  executed  pursuant  to  a  foreclosure  and 
sale  of  the  premises  under  the  mortgage  above  mentioned, 
in  an  action  in  which  Denis  Mahoney  was  plaintiff,  and  B. 
Dougherty  defendant.  Decree  entered  March  19,  1868;  sale 
April  14,  1868,  to  Denis  Mahoney,  who  received  a  certificate  of 
sale  and  assigned  the  same  to  the  defendant  on  the  twenty- 
second  day  of  September,  1868,  with  all  his  right,  title,  and 
interest  in  the  premises. 

James  Gaffney  was  made  a  party  defendant  in  this  last- 
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named  action,  but  there  was  a  dismissal  as  to  him,  and  no  de- 
cree was  taken  against  him. 

Upon  the  closing  of  the  testimony  on  the  part  of  plaintiff, 
defendant  moved  for  judgment  as  in  case  of  nonsuit,  upon  the 
ground  that  there  was  no  proof  of  delivery  of  the  deed  from  de- 
fendant Dougherty  to  P.  J.  Tannian.  The  motion  was  over- 
ruled, and  this  action  is  assigned  as  error. 

We  find  in  the  record  no  specification  of  the  particulars  in 
which  the  evidence  is  alleged  to  be  insuflScient,  but,  waiving 
this  point,  we  think  there  was  suflBcient  evidence  of  the  de- 
livery of  the  deed  by  the  defendant  to  the  grantee  therein 
named.  It  was  regularly  executed,  acknowledged,  and  re- 
corded as  a  conveyance  of  title  to  the  premises  in  dispute.  It 
formed  a  part  of  the  regular  chain  of  title  from  the  defendant 
to  plaintiff,  and  was  produced  and  offered  in  evidence  at  the 
trial  by  the  attorney  of  the  latter. 

It  is  hardly  necessary  to  say  that  a  deed  only  takes  effect 
upon  delivery,  and  that  without  such  delivery  it  has  no 
validity. 

Possession  of  a  deed  of  property,  however,  by  the  grantee 
therein  named,  and  upon  the  same  principle  by  one  holding 
by  conveyance  of  the  same  property  under  him,  is  prima  facie 
evidence  of  its  delivery. 

The  question  of  delivery  being  one  of  fact,  and  possession 
being  only  primary  evidence  of  delivery,  he  who  disputes  such 
fact  may  rebut  the  presumption  arising  from  possession  by 
fihowing  that  there  has  in  fact  been  no  delivery;  but  it  has 
been  said  that  where  a  deed  is  found  in  possession  of  the 
grantee,  nothing  but  the  most  satisfactory  evidence  of  non- 
delivery should  prevail  against  the  presumption:  Devlin  on 
Deeds,  sec.  294. 

In  Tunison  v.  Chamblin,  88  111.  379,  it  was  said :  "  When  a 
deed  duly  executed  is  found  in  the  hands  of  a  grantee,  there 
is  a  strong  implication  that  it  has  been  delivered,  and  only 
clear  and  convincing  evidence  can  overcome  the  presumption. 
Otherwise  titles  could  be  easily  defeated,  and  no  one  could  be 
regarded  as  being  secure  in  the  ownership  of  the  land.  It 
cannot  be  that  a  grantor  may  assail  a  conveyance  fifteen  or 
twenty  years  after  a  deed  has  been  made,  and  recover  the  land 
by  merely  swearing  that  he  never  delivered  the  deed.  The  un- 
fiupported  evidence  of  the  grantor  surely  cannot  be  permitted 
to  have  such  effect,  especially  when  the  evidence  of  such  a 
grantor  is  in  many  material  matters  contradicted,  and  who 
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seems  to  act  on  a  low  moral  plane.  To  so  hold  would  render 
all  titles  insecure,  and  would  be  disastrous  in  the  extreme. 
Any  system  of  jurisprudence  adopting  rules  for  the  attainment 
of  justice  can  never  sanction  a  rule  fraught  with  such  unjust 
and  iniquitous  results." 

In  Branson  v.  Caruthers,  49  Cal.  374,  it  was  said:  "The  pro- 
duction of  the  deed  of  gift  by  the  attorneys  of  the  wife  [the 
grantee]  was  sufficient  evidence  of  its  delivery  and  accept- 
ance": Barr  v.  Schroeder,  32  Id.  609. 

Section  1055  of  the  Civil  Code  provides  that  **  a  grant  duly 
executed  is  presumed  to  have  been  delivered  at  its  date." 

It  may  be  inferred  from  the  decision  in  Boyd  v.  Slayback,  63 
Cal.  493,  that  this  court  was  of  opinion  that  this  inference  only 
applied  to  the  time,  and  not  to  the  fact,  of  delivery.  In  other 
words,  that  the  fact  of  delivery  must  be  proven  by  other  and 
competent  evidence,  and  that  when  proven,  the  presumption 
of  the  code  as  to  the  time  of  such  delivery  applies.  In  view 
of  this  interpretation,  the  fact  of  delivery  of  the  deed  from  de- 
fendant to  Tiannian  having  been  sufficiently  proven  by  its  pro- 
duction by  the  attorneys  of  plaintiff,  who  held  under  him,  the 
date  of  such  delivery  will,  under  the  code,  be  deemed  to  have 
been  the  date  of  the  instrument,  viz.,  June  14,  1870. 

So,  too,  John  Dougherty,  who  executed  the  deed,  is  pre- 
sumed, under  section  1963  of  our  Code  of  Civil  Procedure,  to 
be  the  John  Dougherty  who  is  defendant  in  the  cause,  upon 
the  theory  that  identity  of  person  is  presumed  from  identity 
of  name. 

What  is  said  here  will  apply  with  like  effect  to  similar  er- 
rors assigned  upon  the  introduction  of  other  deeds. 

The  only  other  alleged  error  is  predicated  upon  the  refusal 
of  the  court  to  permit  defendant  to  testify  in  answer  to  th© 
following  question:  "Do  you  know  of  your  own  knowledge 
whether  the  assessment  for  that  street  work  was  paid  by  Denis 
Mahoney?" 

The  proffered  evidence  involved  an  attempt  to  show  by 
parol  in  a  collateral  attack  that  the  decree  of  foreclosure  of 
the  lien  of  the  street  assessment,  and  the  sale  and  deed  there- 
under, were  void  by  reason  of  the  payment  of  such  assess- 
ment. 

Both  plaintiff  and  defendant  are  in  privity  of  estate  with 
Denis  Mahoney,  and  the  decree,  being  fair  on  its  face,  and 
rendered  in  a  case  where  the  court  had  jurisdiction  of  tho 
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eubject-matter  and  of  the  person  of  defendant,  is  not  subject 
to  collateral  attack. 

Again,  if  we  dismiss  from  view  the  title  of  plaintiff  based 
upon  the  sale  under  foreclosure  of  the  lien  for  street  assess- 
ment, which  was  found  to  be  paramount  to  the  lien  of  the 
mortgage  under  which  defendant  claims  title,  the  case  stands 
thus:  Defendant  held  a  certificate  of  purchase  under  the  fore- 
closure sale.  The  time  for  redemption  had  expired.  He  had 
a  perfect  equitable  title,  which  only  lacked  a  sheriff's  deed  to 
turn  it  into  a  legal  title.  In  this  condition  of  things,  he  con- 
veyed by  his  quitclaim  deed  on  the  fourteenth  day  of  June, 
1870,  to  Tannian,  from  whom  plaintiff  deraigns  title.  In 
Green  v.  Clark,  31  Cal.  592,  it  was  held  that  if  one  who  has 
purchased  land  at  sheriff's  sale  quitclaims  his  interest  in  the 
same  before  a  sheriflf's  deed  is  given,  the  quitclaim  is  equiva- 
lent to  an  assignment  of  the  sheriff's  certificate  of  sale,  and  if 
the  sheriff  afterward  give  a  deed  to  the  purchaser,  the  deed  is 
void  as  between  the  parties. 

It  follows  that  were  we  to  concede  the  error  upon  the  ex- 
clusion of  defendant's  testimony  to  be  well  assigned,  the  con- 
clusion rendered  by  the  court  below  was  correct. 

Judgment  affirmed. 

Delivery  of  Deed,  Sufhoienot  ov,  and  when  Ck>MFLBTE:  Walker  ▼. 
Walker,  42  111.  311;  89  Am.  Deo.  445;  Hinaon  v.  BaiUy,  73  Iowa,  644;  6  Am. 
St.  Bep.  700,  and  note  701. 

Delivery  of  Deeds  is  Presumed  to  hate  been  Made  at  their  Datx: 
Purdy  V.  Coar,  109  N.  Y.  448;  4  Am.  St.  Rep.  491,  and  note;  Brigga  v.  Flem- 
ing, 112  Ind.  313. 

Identity  of  Name  is  Prima  Facie  Evidence  of  Identity  of  Person, 
and  is  ettfficient  proof  of  the  fact,  in  the  absence  of  all  evidence  to  the  con* 
trary:   WiUon  v.  Bolt,  83  Ala.  528;  3  Am.  St.  Rep.  768. 

QorroLAiM  Deed,  What  Interest  Passes  by:  San  Frandseo  v.  Latoton, 
18  Cal.  465;  79  Am.  Dec.  187;  Howe  v.  Beckett,  30  Ind.  154;  95  Am.  Deo.  676; 
Allison  V.  Thomas,  72  CaL  662;  1  Am.  St.  Rep.  89;  J<Anaon  v.  WiOkmt,  37 
Kan.  179;  1  Am.  St.  Rep.  243. 
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Otto   v.  Journeyman  Tailors*  Protective  and 
Benevolent  Union. 

r75  GALiPOBmA,  808.] 

CouKTs  wnjj  Interfere  for  Purpose  of  Protecting  Property  Riqhts 
OF  Members  of  Unincorporated  Associations  in  all  proper  cases,  and 
when  they  take  jorisdiotion,  will  follow  and  enforce,  bo  far  as  applicable, 
the  mles  applying  to  incorporated  bodies  of  the  same  character. 

Member  of  Unincorporated  Association,  in  Good  Standing,  Entitled 
to  Participate  in  rrs  Benefit  Fund,  has  Property  Rights  In- 
volved, which,  if  violatccL  by  the  association,  entitles  him  to  the  pro- 
tection of  the  coorts. 

Member  of  Unincorporated  Association  may  be  Expelled  therefrom  for 
a  violation  of  such  of  its  established  rules  as  have  been  subscribed  or  as- 
sented to  by  the  members,  and  sis  provide  expnlsion  for  such  violation, 
or  for  such  conduct  as  clearly  violates  the  fundamental  objects  of  the 
association,  and  if  persisted  in  and  allowed  would  thwart  those  objects 
or  bring  the  association  into  disrepute. 

Unincorporated  Association  Acts  in  Quasi  Judicial  Character  in 
Matter  of  Expulsion,  and  so  far  as  it  confines  itself  to  the  exercise  of 
the  powers  vested  in  it,  and  in  good  faith  pursues  the  methods  prescribed 
by  its  laws,  such  laws  not  being  in  violation  of  the  laws  of  the  land  or 
any  inalienable  right  of  the  member,  its  sentence  is  conclusive  like  that 
of  a  judicial  tribunal.  The  courts  will,  however,  decide  whether  the 
ground  for  expulsion  is  well  taken. 

MsMBEB  OF  Unincorporated  Association  Who  is  Expelled  therefrom, 
nominally  for  offense  which  would  warrant  such  expulsion,  but  in  reality 
for  an  offense  which,  by  the  rules  of  the  association,  is  punishable  by  fine 
only,  will  be  reinstated  by  the  conrts. 

Mandamus.    The  opinion  states  the  facts. 

John  C.  Hall  and  John  M.  Days,  for  the  appellant. 

Oliver  P.  Evans,  Rhodes  Borden,  and  L.  M.  Hoefler,  for  the 
respondent. 

Searls,  C.  J.  This  is  an  appeal  from  a  writ  of  mandate 
issued  by  the  superior  court,  commanding  appellant  to  re- 
instate the  respondent,  August  Otto,  to  membership  in  the 
eociety,  and  to  restore  him  to  all  the  rights,  privileges,  and 
immunities  of  membership  therein. 

The  appellant  is,  and  since  1873  has  been,  an  unincorpo- 
rated association  composed  of  about  two  hundred  persons, 
tailors  by  occupation,  organized  for  the  purpose  of  transacting 
the  business  of  a  benevolent  association,  of  improving  the  con- 
dition of  its  members,  and  for  protection  against  unjust  and 
arbitrary  encroachment  of  capital. 

The  association  has  a  constitution  and  by-laws,  providing 
Cor  its  government,  and  has  a  benevolent  fund  to  which  mem- 
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bers  may,  under  proper  circumstances,  become  entitled  to  a 
certain  extent. 

Plaintiff  became  a  member  about  October  1,  1883,  and  con- 
tinued such  in  good  standing  until  June  9,  1884,  when,  as  tho 
court  finds,  he  was  expelled  without  any  hearing  or  trial 
whatever. 

On  Maj'  24,  1884,  plaintiff  was  a  regular  member  in  good 
standing  of  the  association,  and  of  the  benevolent  fund  branch 
of  the  association,  and  entitled  to  its  pecuniary  benefits,  when 
a  question  arose  in  reference  to  the  employment  of  non-mem- 
bers of  the  associatipn  by  a  firm  of  tailors,  and  such  proceed- 
ings were  had  that  a  special  meeting  of  all  members  of  shop 
meetings  was  called,  at  which  it  was  decided,  by  a  vote  of 
eighty-nine  for  and  thirty-nine  against,  to  declare  a  strike 
against  the  offending  firm,  for  which  plaintiff  was  laboring. 

By  the  constitution  and  by-laws,  it  is  provided  that  a  two- 
thirds  majority  of  the  members  shall  be  necessary  to  ordering 
a  strike.  There  were  at  the  time  176  members  entitled  to 
vote  on  the  question,  of  whom  two  thirds  did  not  vote,  but  two 
thirds  of  those  present  at  the  meeting  did  vote  in  favor  of  the 
strike.  Plaintiff  opposed  such  strike.  He  at  first  expressed 
a  determination  to  abide  by  the  decision,  but  finally,  upon 
being  offered  work  by  the  offending  firm,  accepted  such  work, 
and  was  therefor  expelled  from  the  association,  as  hereinbe- 
fore stated,  and  all  union  members  were  informed  thereof, 
whereby  he  has  since  that  date,  under  the  rules  of  the  associ- 
ation, been  prevented  from  procuring  employment  in  union 
shops,  which  seemed  to  include  most  of  the  better  class  of 
shops  in  the  city  (San  Francisco). 

The  expulsion  was  invalid  in  this:  members  working  for 
parties  against  whom  a  strike  is  declared  are  subject  to  fine 
of  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars, 
and  no  other  or  further  penalty  is  provided,  so  far  as  appears 
by  the  constitution  and  by-laws. 

On  the  17th  of  July,  1884,  the  striking  members  of  the 
union  agreed  to  terminate  the  strike,  and  to  return  to  work 
for  the  employers  of  the  plaintiff,  on  the  condition  that  they 
would  discharge  the  latter,  which  was  done,  and  the  strike 
thus  terminated. 

On  the  13th  of  October,  1884,  the  central  body  of  the  union 
rescinded  the  expulsion  of  plaintiff,  and  on  the  same  day  of 
the  same  month  other  charges  involving  conspiracy  on  the 
part  of  plaintiff,  and  others,  against  and  to  the  injury  of  the 
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€ociety  and  its  members,  were  preferred.  The  twenty-seventh 
day  of  October  was  set  for  the  trial  of  plaintiflF  upon  the 
charges,  which  trial  subsequently  took  place,  and  plaintiff 
was  found  guilty  of  conspiracy,  and  expelled  from  the  society. 

The  court  below  finds  as  bearing  upon  this  point,  in  sub- 
stance: 1.  That  the  expulsion  of  June  9th  was  for  working  for 
a  firm  against  whom  a  strike  had  been  ordered;  2.  That  the 
rescission  of  October  13th  was  not  made  in  good  faith,  and 
was  only  for  the  purpose  of  expelling  him  again ;  3.  That  the 
first  and  second  expulsions  were  for  one  and  the  same  offense, 
and  was  not  called  conspiracy  until  the  charges  were  drawn 
by  an  attorney,  and  then  only  that  a  charge  might  be  formu- 
lated which  would  warrant  expulsion,  independent  of  the  con- 
stitution and  by-laws;  4.  That  the  trial  of  October  27th  was 
by  the  central  body,  and  not  by  the  union  as  a  whole;  that 
this  was  not  fair,  was  contrary  to  natural  justice,  not  provided 
for  by  the  constitution  or  by-laws,  etc. 

The  findings  fully  sustain  the  allegations  of  the  petition, 
and  warrant  the  judgment  of  the  court,  provided  it  is  within 
the  province  of  that  tribunal  to  investigate  and  question  the 
action  of  the  appellant  in  expelling  plaintiff. 

Appellant  specifies  many  particulars  in  which  it  is  claimed 
the  decision  of  the  court  is  not  supported  by  the  evidence. 

We  have  examined  the  testimony,  and  are  of  opinion  that  it 
warrants  the  findings  of  the  court  in  all  essential  particulars. 

To  enumerate  the  several  objections,  and  specify  the  evi- 
dence in  support  of  the  findings  excepted  to,  would  extend  the 
decision  beyond  reasonable  limits,  without  any  corresponding 
benefits  to  the  parties;  hence  we  dismiss  this  branch  of  it 
thus  summarily. 

Courts  will  interfere  for  the  purpose  of  protecting  property 
rights  of  members  of  unincorporated  associations  in  all  proper 
cases,  and  when  they  take  jurisdiction,  will  follow  and  en- 
force, so  far  as  applicable,  the  rules  applying  to  incorporated 
bodies  of  the  same  character. 

Respondent,  as  a  member  of  the  association  in  good  stand- 
ing, who  had  paid  all  of  his  dues  and  assessments,  and  who 
was  entitled  to  participate  in  the  benefit  feature  of  the  com- 
pany, had  property  rights- involved,  which,  if  violated,  entitles 
him  to  the  protection  of  the  courts. 

The  right  of  expulsion  from  associations  of  this  character 
may  be  based  and  upheld  upon  two  grounds:  1.  A  violation 
of  such  of  the  established  rules  of  the  association  as  have 
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been  subscribed  or  assented  to  by  the  members,  and  as  pro- 
vide expulsion  for  such  violation;  2.  For  such  conduct  as 
clearly  violates  the  fundamental  objects  of  the  association, 
and  if  persisted  in  and  allowed  would  thwart  those  objects  or 
bring  the  association  into  disrepute. 

We  content  ourselves  with  stating  the  propositions  thus 
broadly,  and  for  the  purposes  of  this  case  need  not  refer  to 
the  numerous  authorities  defining  and  limiting  the  power. 

In  the  matter  of  expulsion,  the  society  acts  in  a  quasi  judi- 
cial character,  and  so  far  as  it  confines  itself  to  the  exercise 
of  the  powers  vested  in  it,  and  in  good  faith  pursues  the 
methods  prescribed  by  its  laws,  such  laws  not  being  in  viola- 
tion of  the  laws  of  the  land  or  any  inalienable  right  of  the 
member,  its  sentence  is  conclusive  like  that  of  a  judicial 
tribunal:  Commonwealth  v.  Pike  Benevolent  Society,  8  Watts  & 
S.  250;  Burt  v.  Grand  Lodge  F.  &  A.  M.,  44  Mich.  208;  Robin- 
son V.  Yates  City  Lodge,  86  111.  598. 

The  courts  will,  however,  decide  whether  the  ground  for  ex- 
pulsion is  well  taken:  Hirschl  on  Law  of  Fraternities,  55; 
Savannah  Cotton  Ex.  v.  State,  64  Ga.  668. 

It  has  been  held  in  reference  to  the  expulsion  of  members 
from  societies  of  this  character  that  the  courts  have  no  right 
to  interfere  with  the  decisions  of  the  societies,  except  in  the 
following  cases:  "1.  If  the  decision  arrived  at  was  contrary 
to  natural  justice,  such  as  the  member  complained  of,  not 
having  an  opportunity  to  explain  misconduct;  2.  If  the  rules 
of  the  club  have  not  been  observed;  3.  If  the  action  of  the 
club  was  malicious,  and  not  bona  fide":  Hirschl  on  Law  of 
Fraternities,  56;  Dawkins  v.  Antrobus,  44  L.  T.  557;  L.  R.  17 
Ch.  D.  616;  Lambert  v.  Addison,  46  L.  T.  20. 

Article  25  of  appellant's  constitution  provides  as  follows: 
"  If  any  member  defrauds  this  union,  he  shall  be  dealt  with 
as  the  central  body  may  decide." 

Beyond  this,  no  specific  provision  appears  in  the  constitu- 
tion or  by-laws  under  which  members  may  be  expelled. 

The  contention  of  appellant  is,  that  the  power  of  expulsion 
is  inherent  in  every  society,  and  that  the  ofiense  of  which 
plainti£F  was  found  guilty  was  suflficient  ground  for  expulsion, 
as  matter  of  law,  irrespective  of  any  provision  of  the  constitu- 
tion or  by-laws. 

We  subscribe  to  that  portion  of  the  proposition  which  asserts 
the  inherent  right  of  expulsion,  subject,  however,  to  the  limi- 
tations hereinbefore  expressed. 
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For  the  purposes  of  this  case,  we  assume,  also,  without  de- 
ciding,— 1.  That  the  charges  and  specifications  against  plaintiff 
were  sufficient,  upon  being  proven,  to  warrant  his  expulsion 
under  the  inherent  right  so  to  do  mentioned;  2.  That  the  cen- 
tral body, — that  is  to  say,  the  board  of  delegates  of  shop 
60cieties, — as  contradistinguished  from  the  entire  body  of 
members,  may  exercise  the  power  of  expulsion. 

Conceding  these  propositions,  however  (so  far  as  the  latter 
is  concerned,  we  doubt  if  it  can  be  maintained),  and  the  facts 
as  found  by  the  court  still  remain,  that  plaintiff  was  really 
and  in  fact  found  guilty  for  no  other  offense  than  that  for 
which  he  was  expelled  in  the  first  instance,  viz.,  for  working 
for  parties  against  whom  a  strike  had  been  ordered;  that  tho 
expulsion  was  not  in  good  faith,  was  not  fair,  and  was  con- 
trary to  natural  justice;  that  the  charge  of  "  conspiracy  to  in- 
jure and  destroy  the  union  "  was  in  substance  but  a  pretext  to 
punish  him  for  an  offense  only  subjecting  him  to  a  fine,  in  a 
manner  wholly  different  from  the  imposition  of  the  penalty 
provided  therefor,  etc. 

We  think,  as  before  stated,  that  there  was  evidence  from 
which  the  facts  as  found  were  fairly  deducible. 

These  facts  raise  the  inevitable  conclusion  that  the  trial  and 
conviction  of  plaintiff  was  a  travesty  upon  justice,  and  lacking 
in  the  essential  elements  of  fairness,  good  faith,  and  candor, 
which  should  characterize  the  action  of  men  in  passing  upon 
the  rights  of  their  fellow-men. 

We  are  referred  to  the  provision  of  appellant's  constitution, 
which  provides  that  "  any  member  having  a  grievance  shall 
have  the  right  to  lay  his  case  before  the  central  body,  who 
shall  take  action  thereon,  and  whose  decision  shall  be  final." 

No  doubt  when  action  is  properly  taken  in  the  manner  in- 
dicated, it  is  final,  and  the  courts  will  not  interfere;  but  when, 
under  the  guise  of  remedying  the  grievance  of  a  member,  the 
central  body  acts  in  bad  faith,  and  maliciously  makes  the  sub- 
ject of  the  grievance  a  pretext  for  oppression  and  wrong,  its 
action  may,  however,  to  that  extent,  be  the  subject  of  review. 

The  judgment  is  affirmed. 


VoLiTNTAKY  ASSOCIATIONS. — The  term  "  voluntary  association  "  is  prop- 
erly^applied  to  an  unincorporated  society  or  body  of  individuals,  formed  for 
■ocial,  political,  moral,  religious,  benevolent,  protective,  or  mutual  purposes, 
or  to  promote  some  public,  scientific,  or  educational  object,  or  to  facilitate 
business,  and  not  for  purposes  of  trade  or  direct  pecuniary  profit.  It  lias 
also  been  used  to  designate  an  incorporated  as  well  as  an  unincorporated 
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society  organized  for  some  such  end,  bat  this  use  of  the  term  is  only  produc- 
tive of  confusion.  It  is  plain  that  a  corporate  body  is  entirely  different  from 
an  unincorporated  association,  aijd  that  the  rules  of  the  law  concerning  the 
one  may  not  necessarily  apply  to  the  other.  A  corporation,  whatever  be  its 
object,  has  a  definite  legal  status,  and  is  subject  to  the  control  of  the  courts; 
while  ail  unincorporated  association  has  an  ill-defined  position  in  the  law.  It 
is  proposed  to  discuss  the  legal  nature  of  these  voluntary  associations,  and  the 
jurisdiction  of  the  courts  over  them,  with  the  exception  of  religious  societies, 
which  occupy  a  peculiar  place  in  the  American  law. 

Legal  Nature  of  Voluntary  Assoclations.  —  It  has  been  sometimea 
claimed  that  a  voluntary  association,  as  above  defined,  is  a  partnership;  but 
as  iL  is  not  formed  for  the  purposes  of  trade  or  business  gain,  and  as  there  is 
therefore  no  participation  in  profit  or  loss,  it  is  evident  that  the  fundamental 
"dea  of  a  partnership  inter  sese  is  wanting.  Nor  as  to  third  persons  can  the 
association  be  claimed  to  be  a  partnership,  for  it  does  not  hold  itself  out  to 
the  world  as  such.  Again,  as  will  bo  subsequently  shown,  no  member  as 
such  has  any  authority  to  bind  other  members  by  contracts  which  he  may 
enter  into  for  the  benefit  of  the  association,  nor  to  bind  or  assign  the  common 
property;  nor  is  any  dissolution  of  the  association  wrought  by  the  death  of  a 
member.  On  principle,  then,  a  voluntary  association  whose  objects  are  not 
trade  or  business  profit  is  not  a  partnership,  either  as  among  the  members 
themselves  or  as  to  third  persons. 

The  jurisdiction  of  courts  of  equity  over  voluntary  associations  cannot, 
therefore,  be  sustained  on  the  ground  of  partnership:  Burke  v.  Roper,  79  Ala. 
138;  White  v.  Browmll,  2  Daly,  329;  4  Abb.  Pr.,  N.  S.,  1G2;  Brown  v.  Stoer- 
lel,  Sup.  Ct.  Mich.,  Feb.  1889;  and  consequently  a  court  of  equity  is  not 
authorized  to  decree  a  dissolution  of  an  association,  and  a  distribution  of  its 
funds  among  its  members,  because  of  the  unauthorized  expulsion  by  the  asso- 
ciation of  a  member,  or  because  of  ordinary  dissensions  among  the  members, 
although  some  other  redress  may  be  afforded  a  member  who  has  been  illegally 
expelled:  Burke  v.  Roper,  supra;  La/otid  v.  Deems,  81  N.  Y.  507;  8  Abb. 
N.  C.  344;  Fisclier  v.  Raah,  57  How.  Pr.  87,  94;  Thomas  v.  Ellmaker,  1  Pars. 
Sel.  Gas.  98;  contra,  Oomian  v.  Russell,  14Cal.  531;  18  Id.  G88.  But  while  a 
voluntary  association  is  not  a  partnership,  it  has  been  held  that  the  rights  of 
the  members  in  the  property  of  the  association,  and  the  modes  of  enforcing 
them,  are  not  substantially  different  from  those  of  partners  in  the  partner- 
ship property:  McMaJion  v.  Rauhr,  47  N.  Y.  67,  70;  BeUon  v.  Hatch,  109  Id. 
593;  4  Am.  St.  Rep.  495;  and  see  Babb  v.  Reed,  5  Rawle,  151;  28  Am.  Dec. 
6t>0;  Protchett  v.  Scliae/er,  11  Phila.  16(5;  Beaumont  v.  Meredith,  3  Ves.  &  B. 
180;  which  latter  cases  proceed  upon  the  mistaken  notion  that  the  association 
is  a  partnership.  On  the  same  principle,  some  of  the  members  of  an  associ- 
ation cannot  maintain  an  action  at  law,  in  behalf  of  the  association,  against 
another  member  upon  a  contract  made  by  the  latter  with  the  association: 
McMaluoii  V.  Rauhr,  supra;  and  see  Cheeny  v.  Clark,  3  Vt.  431;  23  Am.  Dec. 
219;  the  proceeding  must  be  in  equity;  but  one  member  is  not  precluded 
from  maintaining  an  action  at  law  against  the  committee  who  ordered  certain 
work  to  l>e  done  by  him  for  the  association:  Caldicott  v.  Orijitlis,  8  Ex.  898; 
22  Eng.  L.  k  Eq.  527. 

There  is  uu  community  of  interest  for  business  purposes  among  the  mem- 
bers of  a  voluntary  association;  and  therefore  no  member  as  such  is  liable 
for  del  ltd  or  uiher  obligations  incurred  by  any  other  member,  or  by  an  officer 
or  co..iinittee  of  the  association:  I  Bates  on  Partnership,  sec.  75;  1  CoUyer 
on  Partnership,  Wood's  6th  ed.,  sec.  29;  1  Lindley  on  Partnership,  '50;  Par- 
\M.  St.  Kep.,  Vol.  VII.  — 11 
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BOOS  on  Partnership,  •42,  and  note;  Wharton  on  Agency,  sec.  461;  Flemyvy 
V.  Hector,  2  Mees.  &  W.  172;  In  re  SL  Javies^a  Club,  2  De  Gex,  M.  &  O.  383, 
387;  16  Jur.  1075,  1076;  13  Eng.  L.  &  Eq.  589,  592;  Volger  v.  Ray,  131 
Mass.  439;  Burt  v.  Lailirop,  52  Mich.  106;  'Sizer  v.  Daniels,  66  Barb.  420; 
Ash  V.  Oitk,  97  Pa.  St.  493;  39  Am.  Rep.  818;  corUra,  Park  v.  Spaulding, 
10  Han,  128;  although  the  officers  or  members  of  a  committee  who  concur  in 
ordering  goods,  or  who  enter  into  contracts  generally  for  the  benefit  of  the 
association,  are  personally  liable:  CuUen  v.  Duke  qf  Queensbury,  1  Bro.  Ch. 
101;  Cross  v.  Williams,  7  Hurl.  &  N.  675;  Caldicott  v.  Griffiilis,  8  Ex.  898;  22 
Eng.  L.  &  Eq.  527;  EidJbaum  v.  Irons,  6  Watts  &  S.  67;  Lewis  v.  Tilton,  64 
Iowa,  220;  62  Am.  Rep.  436;  but  mere  membership  of  a  committee  of  a  club 
is  not  sufficient  to  impose  upon  the  individual  members  of  the  committee  a 
liability  for  the  price  of  goods  ordered  through  one  of  the  members  of  the 
committee;  it  must  be  shown,  to  fix  any  individual  member  of  the  commit- 
tee with  responsibility,  that  the  contract  was  made  with  his  concurrence,  or 
perhaps  that  the  members  of  the  committee  are  authorized  to  pledge  one 
another's  credit:  Todd  v.  Emly,  8  Mees.  &  W.  505;  and  "it  is  safer  to  say 
that  members  of  such  a  committee  are  not  in  such  cases  responsible,  unless 
credit  is  given  them  personally  ":  Wharton  on  Agency,  sec.  507.  Any  mem- 
ber of  the  association,  however,  may  become  liable  on  such  a  contract  or 
indebtedness  if  he  previously  assents  to  or  subsequently  ratifies  the  same:  1 
Bates  on  Partnership,  sec.  75;  I  CoUyer  on  Partnership,  Wood's  6th  ed.,  sec. 
29;  'Wharton  on  Agency,  sec.  461;  Delauney  v.  Strickland,  2  Stark.  416; 
Burls  V.  Smith,  7  Bmg.  705;  Cockerell  v.  Aucompte,  2  Cora.  B.,  N.  S.,  440; 
Letais  v.  Tilton,  64  Iowa,  220;  52  Am.  Rep.  436;  Say  v.  Powers,  134  Mass. 
22;  Ferris  v.  77iaw,  5  Mo.  App.  279,  affirmed  in  72  Mo.  446;  Richmond  v. 
Judy,  6  Mo.  App.  465,  467;  Ridgley  v.  Dobson,  3  Watts  &  S.  118;  Ash  v. 
Guiet  97  Pa.  St  493;  39  Am.  Rep.  818;  Fredendall  v.  Taylor,  26  Wis.  286. 
In  other  words,  the  question  is  one  of  agency,  and  not  of  partnership,  and 
the  agency  must  be  established  by  him  who  relies  upon  it,  and  will  not  be 
inferred  from  the  mere  fact  of  membership  in  the  association:  See  Niblack 
on  Mutual  Benefit  Societies,  sees.  100-106.  A  course  of  dealing  may,  how- 
ever, amount  to  proof  of  original  authority:  Richmond  v.  Judy,  supra;  and 
it  has  been  suggested  that  there  may  be  cases  in  which  the  act  done  is  so 
clearly  in  furtherance  of  the  objects  for  which  the  association  was  organized 
that  all  the  members  will  be  presumptively  bound  by  it:  Sizer  v.  Daniels,  66 
Barb.  426.  Of  course  where  one's  name  ia  signed  to  the  articles  of  an  asso- 
ciation without  his  authority,  he  does  not  incur  any  liability  thereby  as  a 
member  of  the  association:  Bcryd  v.  Merrill,  52  111.  151. 

A  voluntary  society  plainly  cannot  sue  in  a  corporate  character:  Lloyd  v. 
Loaring,  6  Ves.  773;  Pipe  v.  Baleman,  1  Iowa,  369  (the  case  of  an  unincor- 
porated association  organized  for  pecuniary  profit);  unless  some  statute  au- 
thorized the  society  to  do  so.  The  same  would  be  true  where  it  is  sought 
to  enforce  a  liability  against  the  members  of  the  society.  But  the  members 
may  be  entitled,  as  individuals  having  a  common  interest,  to  sue  to  protect 
the  funds  of  the  association:  Mears  v.  Moulton,  30  Md.  142;  and  the  rule  re- 
quiring all  persons  materially  interested  to  be  parties  may  be  dispensed  with 
in  equity,  when  it  is  impracticable  or  very  inconvenient  to  join  them  all: 
Lloyd  V.  Loarinj,  6  Ves.  773;  Gorman  v.  Russell,  14  Cal.  531. 

JCRISDICTION   IN  GENERAL  OF  Co0KT3  OVER  VOLUNTARY  ASSOCIATIONS.  — 

It  would  seem  that  the  only  court  which  baa  jurisdiction  to  settle  differ- 
ences among  the  members  of  a  voluntary  association,  so  far  as  jurisdiction 
may  exist  at  all,  is,  at  least  in  the  very  great  majority  of  cases,  a  court  of 
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eqnity.  This  would  seem  to  be  true,  not  because  there  13  any  partnership 
relation  existing  among  the  members  (see  Burke  v.  Roper,  79  Ala.  138; 
White  V.  Broimell,  2  Daly,  329;  4  Abb.  Pr.,  N.  S.,  162),  but  because  a  court 
of  law  would  usually  be  unable  to  either  furnish  any  remedy  at  all,  or  at 
best  a  very  inadequate  one.  Even  the  courts  of  equity  have  shown  great 
reluctance  in  "sitting upon  the  concerns"  of  these  associations:  See  note  to 
Austin  v.  Searing,  69  Am.  Dec.  671;  and  are  disposed  to  leave  the  disputes  to 
be  settled  within  the  bodies  themselves.  A  court  will  not  interfere  in  case 
of  a  partnership  merely  because  the  partners  do  not  agree,  and  there  is  cer- 
tainly greater  reason  why  it  should  not  interfere  in  case  of  a  voluntary  asso- 
ciation concerning  merely  internal  regulation  and  discipline:  2  Ijindley  on 
Partnership,  *466. 

The  foundation  of  the  jurisdiction  of  a  court  of  equity  over  voluntary  asso- 
ciations, BO  far  as  the  same  exists,  seems  to  be  based  upon  the  protection  of 
the  right  of  property  of  members.  Even  in  case  of  the  improper  expulsion 
of  a  member,  the  jurisdiction  of  a  court  of  equity  to  interfere  is  not  because 
he  is  deprived  of  his  membership,  but  because  of  the  right  of  property  of 
which  he  is  deprived;  and  it  follows  that  if  there  is  no  right  of  property 
affected,  a  member  has  no  standing  in  court.  These  views  are  well  ex- 
pressed by  Sir  George  Jessel,  M.  R.,  in  Bijby  v.  Connol,  L.  R.  14  Ch.  D.  482, 
49  L.  J.  Ch.  328,  42  L.  T.  139,  28  Week.  Rep.  650:  "The  first  question  that 
I  will  consider  is,  What  is  the  jurisdiction  of  a  court  of  equity  as  regards 
interfering,  at  the  instance  of  a  member  of  a  society,  to  prevent  his  being 
improperly  expelled  therefrom  ?  I  have  no  doubt  whatever  that  the  founda- 
tion of  the  jurisdiction  is  the  right  of  property  vested  in  the  member  of  the 
Bociety,  and  of  which  he  is  unjustly  deprived  by  such  unlawful  expulsion. 
There  is  no  such  jurisdiction  that  I  am  aware  of  reposed,  in  this  country  at 
least,  in  any  of  the  queen's  courts  to  decide  upon  the  rights  of  persons  to 
associate  together  when  the  association  possesses  no  property.  Persons,  and 
many  persons,  do  associate  together  without  any  property  in  common  at  all. 
A  dozen  people  may  agree  to  meet  and  play  whist  at  each  others'  houses  for 
a  certain  period,  and  if  eleven  of  them  refuse  to  associate  with  the  twelfth 
any  longer,  I  am  not  aware  that  there  is  any  jurisdiction  in  any  court  of 
justice  in  this  country  to  interfere.  Or  a  dozen  or  a  hundred  scientific  men 
may  agree  with  each  other  in  the  same  way  to  meet  alternately  at  each 
others'  houses,  or  at  any  place  where  there  is  a  possibility  of  th^ir  meeting 
each  other;  but  if  the  association  has  no  property,  and  takes  no  subscrip- 
tions from  its  members,  I  cannot  imagine  that  any  court  of  justice  could  in- 
terfere with  such  an  association,  if  soine  of  the  members  declined  to  associate 
with  some  of  the  others  ";  and  see  also  Sale  v.  First  Regular  Baptist  Chtirch, 
62  Iowa,  26;  49  Am.  Rep.  136.  And  in  Burke  v.  Roper,  79  Ala.  138,  it  was 
held  that  the  jurisdiction  of  a  court  of  equity  over  a  voluntary  association, 
organized  for  charitable  or  benevolent  purposes,  was  grounded  in  the  trust 
nature  of  the  funds  of  the  association,  their  charitable  use,  and  the  inadequacy 
of  the  legal  remedies. 

Individuals  who  form  themselves  into  a  voluntary  association  may  agree 
to  be  governed  by  such  rules  as  they  see  fit  to  adopt,  so  long  as  they  are 
not  immoral,  contrary  to  public  policy,  or  in  contravention  of  the  law  of  the 
land:  Note  to  Amtin  v.  Searing,  69  Am.  Dec.  672;  White  v.  Brormell,  2  Daly, 
329,  359;  4  Abb.  Pr.,  N.  S.,  162,  193;  Ili/de  v.  Woods,  2  Saw.  655,  659.  A 
member,  therefore,  is  bound  by  all  such  rules  to  which  he  has  assented,  found 
in  the  constitution  or  by-laws  of  the  association,  and  his  duties,  rights,  aud 
privileges  as  a  member  are  measured  by  them:  Hyde  v.  Woodi,  2  Saw.  (i55,  659, 
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affirmed  in  94  U.  S.  623;  BeUon  v.  Hatch,  109  N.  Y.  593;  4  Am.  St.  Rep. 
496;  White  v.  Brmonell,  supra;  Fiaclver  v.  Raab,  67  How.  Pr.  87,  95;  FUz  v. 
Muck,  62  Id.  69,  74;  Elsaa  v.  Al/ord,  1  City  Ct.  Rep.  123;  Leech  v.  Harris^  2 
Brewst.  571;  Moxey'a  Appeal,  9  Week.  Not,  Caa.  441.  It  results  that  a  mem- 
ber cannot  complain  of  a  decision  by  the  association,  or  by  a  tribunal  pro> 
Tided  for  by  its  laws,  suspending  or  expelling  him,  or  denying  his  claim  ta 
l)enefits  or  property,  nor  have  the  courts  jurisdiction  to  interfere,  where  the 
association  or  tribunal  has  acted  under  its  rules,  unless  it  appears  either  that- 
the  rules  themselves  were  invalid,  or  that  the  decision  was  not  in  good  faith^ 
or  waa  made  without  notice  and  an  opportunity  to  be  heiird:  Hopkinaon  v. 
Morquis  of  Exeter,  L.  R.  5  Eq.  63;  37  L.  J.  Ch.  173;  16  Week.  Rep.  266; 
Dawhins  v.  Antrohw,  L.  R.  17  Ch.  Div.  C15;  44  L.  T.  557;  29  Week.  Rep. 
611;  liidiartlMn-Oardner  v.  FremarUle,  24  L.  T.  81;  19  Week.  Rep.  266;  Lyt- 
lleton  v.  BUickbum,  33  L.  T.  641;  45  L.  J.  Ch.  219;  Lambert  v.  Addmm,  46 
L.  T.  20;  Robinson  v.  Yatea  CUy  Lodge,  86  111.  598,  599;  Anacoata  Tribe  v. 
Murbach,  13  Md.  91;  71  Am.  Dec.  625;  O.'iceola  Tribe  v.  Sclimidt,  57  Md.  98j 
Kardier  v.  Supreme  Lodge  Knighta  of  Honor,  137  Mass.  368,  372;  Burt  v. 
Orand  Lodge  F.  <fe  A.  M.,  44  Mich.  208;  People  ex  rel.  CorrUjan  v.  Youvg^ 
Men  a  Father  MaUfiew  Ben.  Soc.,  65  Barb.  357;  White  v.  Brownell,  2  D'ly,  :>_9j 
4  Abb.  Pr.,  N.  S.,  162;  Olery  v.  Brown,  61  How.  Pr.  92;  Fitz  v.  Mudc,  62  Id. 
69;  Sperry'a  Appeal,  116  Pa.  St.  391;  Leech  v.  Harris,  2  Brewst.  571.  In 
other  words,  the  courts  have  jurisdiction  to  interfere  against  the  decision  of 
the  members  of  an  association,  or  of  a  tribunal  provided  for  by  them,  pro- 
fessing to  act  under  their  rules,  only  when  it  can  be  shown  that  the  rules 
were  immoral,  contrary  to  public  policy,  or  in  contravention  of  the  law  of 
the  land,  that  the  rules  were  not  observed,  that  there  waa  niala  Jides  or  mal- 
ice in  arriving  at  the  decision,  or  that  the  decision  wais  made  without  notice 
and  an  opportunity  to  be  heard.  Otherwise,  the  decision  is  conclusive. 
The  courts  will  not  inquire  into  its  merits.  In  DawkiuH  v.  Antrobu^i,  suprUf 
Brett,  L.  J.,  said:  "I  think  we  ought  to  take  great  care  that  this  court  does 
not,  by  successive  decisions,  usurp  an  authority  in  these  ceises  for  which  there 
is  no  color  in  point  of  law.  In  my  opinion,  there  is  some  danger  that  the 
courts  will  undertake  to  act  as  courts  of  appeal  against  the  decisions  of  mem- 
bers of  clubs,  whereas  the  court  has  no  right  or  authority  whatever  to  sit  iu 
appeal  upon  them  at  all.  The  only  question  which  a  court  can  properly  con- 
sider is,  whether  the  members  of  the  club,  under  such  circumstances,  have 
acted  ultra  vtrea  or  not,  and  it  seems  to  me  the  only  questions  which  a  court 
can  properly  entertain  for  that  purpose  are,  whether  anything  has  been  done 
which  is  contrary  to  natural  justice,  although  it  is  within  the  rules  of  a 
club,  —  in  other  words,  whether  the  rules  of  the  club  are  contrary  to  natural 
justice;  secondly,  whether  a  person  who  has  not  condoned  the  departure  from 
them  has  been  acted  against  contrary  to  the  rules  of  the  club;  and  thirdly, 
whether  the  decision  of  the  club  has  been  come  to  bona  fide  or  not.  Unless 
one  of  these  charges  can  be  made  out  by  those  who  come  before  the  court, 
the  court  has  no  power  to  interfere  with  what  has  been  done.  It  seems  to 
me  the  only  question  in  the  present  case  is  upon  the  last  matter,  viz.,  whether 
what  has  been  done  is  bona  fide.  The  court  has  no  right,  in  my  opinion,  to 
consider  whether  what  was  done  was  right  or  not,  or,  even  as  a  substantive- 
question,  whether  what  was  decided  was  reasonable  or  not.  The  ouly  ques- 
tion is,  whether  it  was  done  bona  fide. " 

It  will  be  seen  from  the  foregoing  that  the  jurisdiction  of  the  courts  over 
voluntary  associations  falls  much  short  of  that  possessed  over  incorporated 
bodies      Thus  in  the  note  to  Hisa  v.  Bartlett,  63  Am.  Dec.  776,  in  speaking^ 
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-of  the  expulsion  of  members,  it  is  said:  "A  clear  distinction  is  recognized 
between  the  power  of  corporations  and  that  of  non-incorporated  societies  to 
expel  members.  Where  a  corporation  expels  a  member,  whether  by  virtue 
of  express  power  under  its  charter,  in  pursuance  of  its  by-laws,  or  through 
the  inherent  power  attaching  to  it,  the  courts  will,  at  the  instance  of  the  ex- 
pelled member,  investigate  the  action  of  the  corporation,  determine  whether 
it  acted  in  accordance  with  its  power,  whether  the  by-laws  were  legal  and 
reasonable,  whether  the  expulsion  was  fair  and  just,  and  whether  the  cause 
of  expulsion  was  such  as  would  produce  an  injury  to  the  corporation.  But 
in  the  case  of  expulsion  by  an  unincorporated  society,  courts  will  not  inter- 
fere M^th  the  decision  of  members  of  the  society  where  they  profess  to  act 
under  their  rules,  unless  it  can  be  shown  either  that  the  rules  are  contrary 
to  natural  justice,  or  that  what  has  been  done  is  contrary  to  the  rules,  or 
that  there  has  been  mala  jidta  or  malice  in  arriving  at  the  decision. "  The 
members  of  a  voluntary  association  are  bound  by  the  rules  which  they  have 
adopted,  if  they  are  not  contrary  to  the  municipal  law,  whether  they  be  rea- 
sonable or  not.  The  courts  have  no  visitorial  powers  over  the  rules  of  a 
voluntary  association  as  they  have  over  those  of  a  corporation,  and  cannot 
determine  whether  they  are  reasonable  or  unreasonable:  Note  to  Auntin  v. 
Searing,  09  Am.  Dec.  672;  Hirschl  on  Fraternities,  63;  Niblack  on  Mutual 
Benefit  Societies,  sec.  25;  Kehlenbeck  v.  Logevzan,  10  Daly,  447,  448;  Elia.i  v. 
Alford,  1  City  Ct.  Rep.  123.  But  .the  rules  must  conform  to  the  laws  of  the 
land.  Therefore,  where  a  member  refuses  to  submit  to  the  ceremony  of  ex- 
j)ulsion  established  by  the  association,  which  involves  a  battery,  it  cannot 
lawfully  be  inflicted:  Utate  v.  \ViUianis,  75  N.  C.  134.  It  is  necessary,  fur- 
thermore, that  a  member  should  have  assented  to  the  rules  of  the  associa- 
tion before  he  will  be  bound  thereby:  Awitinv.  Seanng,  16  N.  Y.  112;  69 
Am.  Dec.  665,  and  note  673;  Leech  v.  Harris,  2  Brewst.  57 1 ;  but  when  a 
member  joins  an  association,  he  is  presumed  to  know  and  to  assent  to  its 
rules:  Note  to  Ati8ti7i  v.  Searing,  supra;  2  Daly,  329;  4  Abb.  Pr.,  N.  S.,  162; 
and  a  member  may  be  bound  by  amendments  to  and  changes  of  the  rules 
Bubsequently  made  in  accordance  with  existing  rules:  Note  to  Austin  v.  Sear- 
ing, 69  Am.  Dec.  674;  PouUney  v.  Bachman,  31  Hun,  49. 

Again,  it  is  a  well-settled  rule  that  the  courts  will  not  interfere  at  the  in- 
stance of  an  aggrieved  member  of  an  a.ssociatiou  until  he  has  exhausted  all  the 
Tcmedies  afforded  hira  by  the  constitution  or  by-laws  of  the  association,  or 
■•hows  a  good  excuse  for  not  having  done  so:  Niblack  on  Mutual  Benefit 
-Societies,  sees.  130,  131;  Chamberlain  v.  Lincoln,  129  Mass.  70;  Karcher  v. 
Supreme  Lodge  Knights  of  Honor,  137  Id.  368,  372;  Oliver  v.  Hopkins,  144  Id. 
176;  Lafond  v.  Deems,  81  N.  Y.  507;  8  Abb.  N.  C.  344;  WlUte  v.  Brownell,  2 
Daly,  329,  365;  4  Abb.  Pr.,  N.  S.,  162,  199;  PouUney  v.  Bachman,  31  Hun, 
49;  McAlus  v.  Supreme  Sitting  Order  of  Iron  Halt,  Sup.  Ct.  Pa.,  April,  1888; 
and  see  McCaUionv.  Hibemia  Sav.  &  L.  Soc.,  70  Cal.  163.  "Courts  should 
not,  as  a  general  rule,  interfere  with  the  contentions  and  quarrels  of  volun- 
tary associations,  so  long  as  the  government  is  fairly  and  honestly  adminis- 
tered, and  those  who  have  grievances  should  be  required  in  the  first  instance 
to  resort  to  the  remedies  for  redress  provided  by  the  rules  and  regulations  ": 
Lafond  v.  Deems,  81  N.  Y.  607,  614;  8  Abb.  N.  C.  344,  349,  per  Miller,  J. 
This  rule  is  not  affected  by  the  discontinuance  of  an  appellate  power  within 
'the  association,  which  had  once  existed,  when  it  does  not  appear  that  any 
appeal  would  have  been  necessary  if  charges  had  been  presented:  Lafond  v. 
Deems,  supra;  but  where  a  resolution  expelling  a  member  of  a  club  was 
adopted  at  a  meeting  of  the  governing  committee  thereof,  which  consisted 
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of  twenty  members,  eighteen  of  whom  were  present,  and  fourteen  of  whom 
voted  for  the  adoption  of  the  resolution,  it  was  held  that  the  probability 
that  favorable  action  might  be  secured  by  such  expelled  member  by  an  ap- 
plication to  the  same  committee  to  have  the  resolution  reconsidered  and 
revoked,  which  could  have  been  made  under  the  rules  uf  the  club,  was  so 
extremely  remote  as  to  relieve  him  from  the  necessity  of  applying  for  a  re- 
consideration before  resorting  to  a  judicial  proceeding:  Loubat  v.  Le  Boy,  40 
Hun,  546,  reversing  15  Abb.  N.  C.  1. 

The  admission  of  an  individual  into  a  voluntary  association  is  a  matter 
which  plainly  rests  exclusively  with  its  menibers.  The  courts  cannot  com- 
pel his  admission;  and  if  he  applies  for  admission,  and  is  excluded,  he  is 
entirely  without  any  legal  remedy,  no  matter  how  arbitrary  or  unjust  may 
be  his  exclusion:  Niblack  on  Mutual  Benefit  Societies,  sec.  30. 

JUKISDlCnON  OF  C!0URT3  TO  INTERFERE  CONCERNINO  EXPULSION  OF  MEM- 
BERS OF  VonJNTARY  ASSOCIATIONS.  —  The  power  of  unincorporated  societies 
to  expel  members,  and  the  jurisdiction  of  courts  to  interfere  concerning  ex- 
pulsions, will  be  found  considered  in  the  notes  to  Hiss  v.  Bartlett,  63  Am. 
Dec.  776,  and  Austin  v.  Searing,  69  Id.  677.  It  has  been  shown  above  that 
the  fonudation  of  the  jurisdiction  of  a  court  of  equity  in  such  a  case  is  tha 
right  of  property  of  which  a  member  is  deprived  by  the  expulsion,  and  that 
if  there  is  no  right  of  property  affected,  a  court  of  equity  can  grant  him  no 
relief:  Bigbt/  v.  Connol,  L.  R.  14  Ch.  D.  482;  49  L.  J.  Ch.  328;  42  L.  T.  139; 
28  Week.  Rep.  650;  Sale  v.  First  Regular  Baptist  Church,  62  Iowa,  26;  49 
Am.  Rep.  136;  and  it  seems  to  be  the  rule,  however  it  may  be  in  case  of  ex- 
pulsions from  incorporated  bodies,  that  the  only  remedy  for  the  unauthorized 
expulsion  of  a  member  of  an  unincorporated  or  voluntary  association  proper 
ia  in  equity,  either  to  restrain  a  threatened  expulsion,  or  to  restrain  the  ofiB- 
cers  or  members  from  excluding  the  expelled  member,  and  from  interfering 
with  his  enjoyment  of  the  privileges  of  the  association;  mandamus  is  not  a 
proper  remedy:  See  Niblack  on  Mutual  Benefit  Societies,  sec.  63;  Thomas  v. 
EUmaker,  1  Pars.  Sel.  Cas,  98;  Fitz  v.  Muck,  62  How.  Pr.  69,  73-75;  Leech 
V.  Harris,  2  Brewst.  571;  nor  in  equity  is  there  a  remedy  by  dissolution  of 
the  association:  Burke  v.  Roper,  79  Ala.  138;  Thomas  v.  EUmaker,  supra; 
Fisclier  v.  Raab,  67  How.  Pr.  87,  94.  The  case  of  Gorvian  v.  Rmsell,  14  Cal. 
631,  18  Id.  688,  to  the' contrary,  is  opposed  to  principle  and  authority. 

Whether,  in  the  absence  of  any  provision  in  the  constitution  or  by-laws  of 
a  voluntary  association,  giving  the  members  the  power  of  expulsion,  thero 
is  any  inherent  power  in  the  majority  to  expel  a  member,  is  a  question  that 
does  not  seem  to  have  been  directly  decided.  Jessel,  M.  R.,  in  Dawkins  v. 
Anlrobus,  L.  R.  17  Ch.  D.  615,  620,  was  of  the  opinion  that  there  was  not; 
and  Mr.  Niblack  adopts  this  view:  Niblack  on  Mutual  Benefit  Societies, 
sees.  55-57;  and  see  Innes  v.  Wylie,  1  Car.  &  K.  257;  but  the  dicta  of  the 
American  cases  is  in  favor  of  the  power:  The  principal  case;  Leech  v.  Har- 
ris, 2  Brewst.  571;  White  v.  Broumell,  2  Daly,  329;  4  Abb,  Pr.,  N.  S.,  162; 
but  see  District  Grand  Lodge  v.  Cohn,  20  111.  App.  335.  But  where  the  con- 
stitution or  by-laws  of  a  voluntary  association  provide  for  the  expulsion,  a» 
stated  above,  a  court  will  not  interfere  unless  it  appears  that  the  rules  were 
immoral,  contrary  to  public  policy,  or  in  contravention  of  the  law  of  the 
land,  that  the  rules  were  not  observed,  that  there  was  mala  Jides  or  malice 
in  arriving  at  the  decision,  or  that  the  decision  was  ma<le  without  notice  and 
an  opportunity  to  be  heard:  Note  to  Hiss  v.  Bartlett,  63  Am.  Dec.  776;  note 
to  Austin  V.  Searing,  69  Id.  677;  Niblack  on  Mutual  Benefit  Societies,  sees. 
69-62;  Hutchinson  v.  Marquis  of  Exeter,  L.  R.  6  Eq.  63;  37  L.  J.  Ch.  173;  1ft 
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Week.  Rep.  266;  Dawhina  v.  Antrx^m,  L.  R.  17  Ch.  D.  615;  44  L.  T.  557; 
29  Week.  Rep.  511;  RicTiardson-Cfardner  y.  Fremantk,  24  L.  T.  81;  19  Week. 
Eep.  256;  Lyttlttm  v.  Blackburn,  33  L.  T.  641;  45  L.  J.  Ch.  219;  Lambert  v. 
Addison,  46  L.  T.  20;  White  v.  BrmoneU,  2  Daly,  329;  4  Abb.  Pr.,  N.  S.,  162; 
Okry  V.  Brown,  51  How.  Pr.  92;  People  ex  rel  Corrigan  v.  Young  Mens 
Father  Matthew  Ben.  Soc.,  65  Barb.  357;  Sperry's  Appeal,  116  Pa.  St.  391; 
Leech  V.  Harris,  2  Brewst.  571;  Burt  v.  Grand  Lodge  F.  <b  A.  M.,  44  Mich. 
208;  Karcher  v.  Supreme  Lodge  Kniglits  of  Honor,  137  Mass.  368,  372.  The 
decision  is  conclusive,  and  its  merits  will  not  be  inquired  into.  A  member  is 
entitled  to  an  adequate  notice  and  an  opportunity  of  meeting  the  accusa- 
tions against  him:  Niblack  on  Mutual  Benefit  Societies,  sec.  65;  Innes  v. 
Wylie,  1  Car.  &  K.  257;  Fisher  v.  Keane,  L.  R.  7  Ch.  D.  353;  49  L.  J.  Ch. 
11;  41  L.  T.  335;  Lcboucherev.  Earl  of  WhamcUffe,!,.  R.  13  Ch.  D.  346;  41 
L.  T.  638;  28  Week.  Rep.  367;  Wachtel  v.  Noah  Widmoa'  and  Orphans'  Soc., 
84  N.  Y.  28;  Fitz  v.  Muck,  62  How.  Pr.  69,  74;  Dmoning  v.  St.  Columha'a  etc. 
Soc.,  10  Daly,  262;  notwithstanding  the  rules  do  not  expressly  provide  for 
notice.  So  a  resolution  adopted  by  the  governing  committee  of  a  club,  ex- 
pelling a  member,  is  inoperative  and  void,  where  it  was  made  without  notice 
to  and  opportunity  to  be  heard  by  such  member,  although  such  committee 
had  appointed  a  subcommittee  to  investigate  and  report  the  charges,  and  the 
member,  in  pursuance  to  a  notice  by  the  subcommittee,  appeared  before  the 
latter  and  furnished  a  statement:  Loubat  v.  Le  Boy,  40  Hun,  546,  reversing 
15  Abb.  N.  C.  1 ;  but  under  a  provision  of  the  superior  body  of  a  benevolent 
association  guaranteeing  a  fair  hearing  to  every  member  before  expulsion, 
except  where  such  member  has  been  expelled  from  the  subordinate  lodge  of 
which  he  was  a  member,  one  who  is  expelled  from  such  subordinate  lodge 
may  be  expelled  from  the  superior  body  without  notice:  Pfeiffer  v.  Joergea, 
13  Daly,  161.  If  a  certain  notice  is  prescribed  by  the  constitution  and  by- 
laws, the  expulsion  is  invalid,  if  it  be  not  given  or  waived:  Washington  Bene- 
fidal  Soc.  V.  Backer,  20  Pa.  St.  425.  The  notice,  it  seems,  should  be  served 
personally,  if  the  constitution  or  by-laws  do  not  provide  for  a  different  -mode 
of  service:  Waditel  v.  Noah  Widoios'  and  Orphans'  Soc,  84  N.  Y.  28.  The 
notice  may  be  waived;  but  it  is  held  that  the  accused  does  not  waive  it  by 
attending  a  meeting  and  entering  on  his  defense:  Downing  v.  St.  Columha'a 
etc.  Soc.,  10  Daly,  262,  — a  somewhat  questionable  ruling.  Nor,  it  has  been 
held,  has  a  society  the  right  to  expel  a  member  merely  because  he  does  not 
appear,  and  without  proving  the  charges  against  him;  even  if  he  does  not 
appear,  proof  should  be  required  of  his  offense:  People  ex  rel.  Co)'rigan  v. 
Young  Men's  FaiJier  Matthew  Ben.  Soc,  65  Barb.  357.  If  a  member  admits 
the  offense  warranting  his  expulsion,  it  is  then  not  necessary  that  he  should 
have  a  formal  hearing  and  trial,  because  he,  in  effect,  pleads  guilty:  Moxey's 
Appeal,  9  Week.  Not.  Cas.  441.  An  irregularity,  under  the  by-laws,  in  the  ap- 
pointment of  the  committee  to  try  a  member,  is  waived  by  the  appearance 
of  the  accused,  who,  having  knowledge  of  the  irregularity,  does  not  object 
thereto:  Sperry's  Appeal,  116  Pa.  St.  391.  Where  charges  are  preferred 
against  a  member,  who  is  apparently  of  unsound  mind,  his  failure  to  appear 
and  answer  is  not  excused  by  his  insanity,  and  the  association  may  regularly 
proceed,  according  to  its  laws,  to  convict  and  punish  him  by  expulsion: 
Pfeiffer  v.  Weishaupt,  13  Daly,  161.  If  the  constitution  or  by-laws  pro- 
vide a  remedy  within  the  association  for  a  suspended  or  expelled  member, 
then,  as  already  seen,  ho  must  avail  himself  of  such  remedy  before  he  can 
ask  the  courts  to  interfere:  Wldte  v.  Broumell,  2  Daly,  329,  365;  4  Abb.  Pr., 
N.  S.,  162,  199;  La/ond  v.  Deetns,  81  N.  Y.  507;  8  Abb.  N.  C.  344;  Karcher 
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V.  Supreme  Lodge  KmghU  qf  Honor,  137  Mass.  368,  372^  but  a  resort  to  such 
remedy  is  excused  if  it  be  clearly  useless:  LoubaJt  v.  Le  Roy,  40  Hun,  64d, 
reversing  16  Abb.  N.  C.  1. 

JcRISDICriON  OF  COCRTS  TO   DiMCTLY  INTERFERE  TO  PROTECT  RIGHTS  OF 

Pbopektt  of  Members  of  Volumtart  Associations.  —  The  question  of  tbe 
direct  interference  of  the  courts,  to  protect  the  rights  of  property  of  the  mem- 
bers of  a  voluntary  association,  is  far  from  being  in  a  satisfactory  condition. 
It  is  plain  from  the  principles  heretofore  discussed  that  these  rights  may  be 
governed  by  the  constitution  and  by-laws  of  the  association,  so  far  as  tbe 
same  have  been  assented  to,  and  are  not  contrary  to  the  law  of  the  land.  Un- 
der such  circumstances  a  member  would  have  such  rights,  and  such  rights 
only  as  the  constitution  and  by-laws  might  provide;  Hyde  v.  Woods,  2  Saw. 
658,  affirmed  in  94  U.  S.  523;  BeUon  v.  Hatch,  109  N.  Y.  593;  4  Am.  St. 
Rep.  495;  Moxey'a  Appeal,  9  Week.  Not.  Cas.  441.  Thus  where  the  constitu- 
tion of  a  voluntary  association  of  stock-brokers,  known  as  the  "Stock  and 
Exchange  Board,"  formed  for  the  purpose  of  fncilitating  the  business  of 
brokers,  provided  that  where  a  member  fails  to  comply  with  his  contracts,  or 
becomes  insolvent,  his  membership  shall  be  forfeited,  and  the  board  may  dis- 
poee  of  his  seat  and  apply  the  proceeds  to  the  payment  of  his  indebtedness  to 
other  members  of  the  board,  to  the  exclusion  of  outside  creditors,  unless  there 
shall  bo  a  balance  after  the  satisfaction  of  the  claims  of  the  members,  only 
the  residue,  if  any,  of  the  proceeds  of  the  sale  of  the  seat  of  an  insolvent 
member,  after  paying  the  liabilities  to  other  members,  is  assets  of  such  mem> 
ber  to  which  his  assignee  in  bankruptcy  is  entitled:  Hyde  v.  Woods,  supra; 
and  where  the  constitution  of  a  similar  association  provides  for  a  forfeiture 
of  membership,  and  declares  that  in  such  event  "his  membership  maybe 
disposed  of  forthwith  by  the  committee  on  admissions, "  a  member  thus  ex- 
pelled ceases  to  have  any  interest  in  the  association,  and  the  proceeds  of  hia 
membership  or  seat  upon  the  sale  do  not  belong  to  him,  but  to  the  associ- 
ation, and  may  be  disposed  of  as  it  may  direct:  Belton  v.  Haldi,  supra.  So 
the  decision  of  the  members  of  a  beneficial  society,  or  of  a  tribunal  pro- 
vided for  by  its  laws,  as  to  the  claim  of  a  member  to  benefits,  is,  within  the 
general  rule  above  considered,  conclusive,  if  made  in  good  faith:  FUz  v.  Muck, 
62  How.  Pr.  69;  Torrey  v.  Baker,  1  Allen,  120;  and  see,  where  the  society  is 
incorporated,  Anacosta  Tribe  v.  Murhach,  13  Md.  91;  71  Am.  Dec.  625; 
Osceola  Tribe  v.  Schmidt,  57  Md.  98;  and  at  all  events  he  will  be  obliged  to 
exhaust  the  remedies  provided  for  by  the  constitution  and  by-laws  of  the 
association,  before  he  can  appeal  to  the  courts:  PouUney  v.  BacJiwan,  31  Hun, 
49;  McAkes  v.  Supreme  Sitting  Order  Iron  Hall,  Sup.  Ct.  Pa.,  April,  1888;  see 
&ho  Oliver  V.  Hopkins,  144  Mass.  175;  unless,  undoubtedly,  such  a  proceeding 
within  the  society  would  be  clearly  useless.  Again,  the  rights  of  different 
persons  claiming  to  represent  a  subordinate  lodge  of  an  order  are  to  be  de- 
termined by  the  constitution  of  the  grand  lodge:  Chamberlain  v.  Lincoln,  129 
Id.  70;  and  where  the  majority  of  the  members  of  an  unincorporated 
benevolent  lodge  withdrew  from  the  jurisdiction  of  the  grand  lodge  and  sur- 
rendered their  charter,  the  minority  who  continued  steadfast  in  their  allegi- 
ance, and  to  whom  the  charter  was  again  delivered,  are  entitled  to  the  prop- 
erty of  the  lodge:  Altmann  v.  Beta,  27  N.  J.  Eq.  331;  see  also  Smith  v.  SmiUi, 
3  Desaus.  557. 

A  member  of  such  a  voluntary  association  as  one  formed  for  social  pur- 
poses, or  the  facilitation  of  business,  has  undoubtedly  an  interest  in  the  gen- 
eral assets  of  the  association  so  long  as  he  remains  a  member:  In  re  St. 
James's  Clvb,  2  De  Gex,  M.  &  G.  .383,  387;    16  Jur.  1075,  1076;  13  Eng.  L. 
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A  Eq.  589,  592;  which  is  prima  fade  equal  or  proportinate:  McMahan  x. 
Rcmhr,  47  N.  Y.  67,  70;  Belton  v.  Hatch,  109  Id.  593;  4  Am.  St.  Rep.  495; 
lut  in  the  absence  of  any  rule  to  the  contrary,  he  has  no  severable  or  trans- 
missible interest,  or  the  right  to  any  proportion  of  the  assets  upon  ceasing  to 
be  a  member,  although  upon  dissolution  a  member  would  be  entitled  to  share 
in  the  effects:  In  re  St.  James's  Club,  McMaUon  v.  Rauhr,  Belton  v.  Hatch^ 
supra;  White  v.  Broumell,  2  Daly,  329,  356;  4  Abb.  Pr.,  N.  S.,  162,  191;  and 
where,  in  a  certain  event,  all  moneys  contributed,  less  expenses,  were,  by 
the  constitution  and  a  resolution  of  the  members  of  an  association,  to  be  re- 
tnmed  to  the  members,  on  the  happening  of  such  event,  an  action  for  money 
had  and  received  may  be  maintained  by  a  member  to  recover  the  amount  of 
his  contribution  against  the  treasurer  of  the  association  who  had  possession 
of  the  funds:  Kochler  v.  Brown,  2  Daly,  78.  So  upon  the  enforced  sale  of 
land  belonging  to  a  voluntary  society,  with  no  rules  or  provisions  as  to  the 
clisposition  of  its  property,  it  was  held  that  the  members  of  the  society  for 
the  time  being  were  entitled  to  divide  the  proceeds  in  equal  shares:  Broton 
V.  Dale,  L.  R.  9  Ch.  D.  78;  78  Week.  Rep.  149.  But  it  was  held  in  Duke  v. 
Fuller,  9  N.  H.  536,  32  Am.  Dec.  392,  that  funds  of  a  voluntary  association, 
accumulated  under  a  by-law  which  provided  that  they  should  be  used  "for 
the  good  of  the  craft,  or  for  the  relief  of  indigent  and  distressed  worthy 
masons,  their  widows  and  orphans,"  were  in  the  hands  of  the  acting  mem- 
bers for  a  charitable  use,  and  could  not,  on  the  dissolution  of  the  lodge,  be 
divided  among  themselves  for  their  private  use;  but  compare  Burke  v.  Roper, 
79  Ala.  138. 

The  members  of  a  voluntary  association  have  the  right  to  manage,  control, 
and  dispose  of  the  property  of  the  association;  but  this  power,  at  least  against 
a  dissenting  minority,  must  be  exercised  subject  to  the  provisions  of  the  con- 
stitution and  by-laws:  Torrey  v.  Baker,  1  Allen,  120,  122;  and  where  the 
constitution  and  by-laws  of  an  association  gave  the  control  of  its  funds  to 
members  in  good  standing,  and  all  of  such  members  joined  in  an  assignment 
of  the  funds  to  the  plaintiff,  the  plaintiff  is  entitled  to  recover  them:  Brown 
V.  Stoerhel,  Sup.  Ct.  Mich.,  Feb.  1889.  A  majority  of  the  members  of  an 
association,  having  no  constitution  and  by-laws,  present  at  any  regular  meet- 
ing of  the  association,  may  dispose  of  its  funds  for  any  purpose  within  itt 
objects,  but  cannot  devote  them  to  a  purpose  foreign  thereto  as  against  any 
member  who  does  not  consent:  Abela  v.  McKeen,  18  N.  J.  Eq.  462.  A  di- 
version  of  the  funds  from  the  objects  designed,  without  the  consent  of  the 
contributors,  will  be  restrained:  Penfield  v.  Skinner,  11  Vt.  296;  Morton  v. 
€mU/i,  5  Bush,  467. 

Although  a  voluntary  association  cannot  sue  in  a  corporate  capacity,  the 
members  are  entitled,  as  individuals  having  a  common  interest,  to  sue  to 
protect  the  funds  or  property  of  the  association:  Lloyd  v.  Loaring,  6  Ves. 
773;  Meara  v.  Moulton,  30  Md.  142.  In  the  early  case  of  Beauvumt  v.  Mere- 
dith,  3  Ves.  &  B.  180,  an  unincorporated  society,  organized  for  the  relief  of 
its  members  in  case  of  sickness,  was  considered  in  the  nature  of  a  partner- 
ship for  the  purpose  of  making  some  of  the  members  account  for  the  pro- 
ceeds of  property  of  the  association  sold  by  them  without  authority.  The 
action  could  undoubtedly  have  been  maintained  without  resting  it  upon 
the  erroneous  theory  of  a  partnership.  In  Penjield  v.  Skinner,  1 1  Vt.  296, 
the  treasurer  of  a  voluntary  association  for  charitable  purposes  was  decreed 
to  account  for  the  funds  of  the  association  in  his  hands,  and  to  pay  them 
over  to  those  entitled  to  receive  them.  So  a  bill  may  be  maintained  by  >he 
tnembera  of  a  voluntary  association,  for  themselves  and  other  memben     <« 
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compel  a  tmstee,  who  refused  to  join  with  his  co-tmstees  in  an  assignment 
to  their  snccessors  of  funds  of  the  association  on  deposit  in  a  savings  l>ank, 
to  join  in  such  assignment:  Birmingluxmv.  OaUagher,  112  Mass.  190.  The 
members  of  an  association  formed  for  a  legal  purpose  can  maintain  an  action 
to  recover  money  belonging  to  the  association,  although  in  attempting  to 
carry  out  such  purpose  they  have  been  guilty  of  illegal  acts:  Snow  v.  Wlieeler^ 
113  Id.  179. 

JCRISDICnON   OF  COXTBTS  TO  DISSOLVE  VOLUNTABY  ASSOCIATIONS.  —  It  has 

been  held  that  where  the  operations  of  a  voluntary  association  have  been 
discontinued,  its  objects  and  purposes  being  abandoned  by  common  consent, 
a  court  of  equity  has  jurisdiction  to  decree  a  dissolution,  and  to  distribute 
its  funds  among  the  several  contributors  in  proportion  to  the  amount  con- 
tributed or  paid  by  them  respectively:  Burke  v.  Roper,  79  Ala.  138.  But 
otherwise  it  should  not  be  dissolved  for  slight  causes,  but  only  when  the 
organization  has  ceased  to  answer  the  ends  of  its  existence,  and  no  other 
mode  of  relief  is  attainable:  La/ond  v.  Deems,  81  N.  Y.  507;  8  Abb.  N.  C. 
344.  Certainly,  an  association  will  not  be  dissolved  because  of  mere  differ- 
ences of  opinion  and  ordinary  disputes  among  the  members,  although  it 
might  in  ca^e  of  violent  dissensions  and  irreconcilable  differences:  Fisclier 
V.  Raab,  57  How.  Pr.  87,  94;  La/ond  v.  Deems,  supra;  Niblack  on  Mutual 
Benefit  Societies,  sees.  138-141;  nor,  as  has  been  shown,  is  the  unauthorized 
expulsion  of  a  member  a  ground  for  dissolution:  Burke  v.  Boper,  79  Ala.  138; 
Thomas  v.  EUmaker,  1  Pars.  SeL  Cas.  98;  Fischer  v.  Raab,  supra;  contra,  Oor- 
man  v.  Russell,  14  CaL  631;  18  Id.  688. 


Baughman  v,  Eebd. 

[75  CALIFOBmA,  819.] 

Lessor  Becomes  Tenant  in  Common  with  Lessee  or  Chops  Grown  ov 
Leased  Premises,  where  a  lease  of  agricultural  lands  provides  that  the 
lessor  shall  receive  a  certain  proportion  of  the  crops  grown  on  the  leased 
premises  after  the  same  are  harvested. 

Tenant  in  Common  of  Crop  may  Maintain  Action  for  Partition 
THEREOF,  and  the  appointment  of  a  receiver  pending  the  action,  where 
his  co-tenant  is  in  the  sole  possession  of  thQ  crop,  denies  his  right  to  any 
part  of  the  same,  and  threatens  to  sell  it  and  appropriate  the  proceeds  to 
his  own  use. 

Action  for  partition  of  personal  property.    The  opinion 

states  the  facts. 

lAndley  and  Spagnoliy  and  Ruddick  and  Solinaky,  for  the  ap> 
pellant. 

Blanchard  and  Smaler^  and  Eagon  and  Rust,  for  the  respond- 
ent. 

Belcher,  C.  C.  The  court  below  sustained  a  general  demur- 
rer to  the  complaint,  and  plaintiff  declining  to  amend,  judg- 
ment was  entered  in  favor  of  the  defendant,  from  which  th& 
plaintiff  has  appealed. 
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The  material  facts  stated  in  the  complaint  are  as  follows: — 

In  October,  1882,  the  plaintiff  executed  to  the  defendant  a 
written  lease,  for  the  term  of  five  years  then  next  ensuing,  of 
a  certain  ranch  in  Amador  County,  and  also  of  certain  farming 
utensils  and  stock.  The  plaintiff  was  to  erect  certain  improve- 
ments on  the  premises,  and  to  furnish  to  the  defendant  the 
seed  needed  to  put  in  a  crop  the  first  year.  The  defendant 
was  to  till  and  in  all  respects  cultivate  the  premises  in  a  hus- 
band-like manner,  and  out  of  the  crop  raised  the  last  year  was 
to  return  to  the  plaintiff  the  same  number  of  pounds  of  seed, 
and  of  the  same  kinds,  as  he  received  the  first  year.  The  de- 
fendant was  also  to  deliver  to  the  plaintiff,  or  his  order,  "  two 
fifths  of  all  the  crops  produced  on  the  said  farm  and  premises 
aforesaid,  of  every  name  and  description  or  kind,  to  be  divided 
on  the  place;  hay  in  bale  under  shelter,  grain  of  all  kinds  in 
the  granary,  apples,  peaches,  pears,  plums,  etc.,  in  the  fruit- 
house,  grapes  in  the  vineyard  after  being  gathered,  and  in  a 
reasonable  time  after  such  crops  shall  have  been  harvested  or 
gathered."  The  defendant  entered  under  his  lease,  and  con- 
tinued to  occupy  and  cultivate  the  premises  until  the  26th  of 
July,  1886,  when  this  action  was  brought. 

It  is  further  alleged  that  plaintiff,  in  October,  1882,  fur- 
nished to  defendant,  to  be  used  as  seed,  32,469  pounds  of 
barley,  and  3,700  pounds  of  wheat;  that  during  the  year  1886 
defendant  had  raised  on  the  premises  37  tons  of  barley  of  tho 
value  of  $1,000,  and  45  tons  of  wheat  of  the  value  of  $1,350, 
and  that  all  of  this  grain  was  severed  from  the  ground  and  in 
process  of  being  thrashed  and  sacked;  that  defendant  intended 
and  had  threatened  to  and  would  leave  and  abandon  the 
premises  on  completing  the  harvesting  of  the  crop,  and  that 
he  denied  the  right  of  the  plaintiff  to  any  part  thereof,  and 
threatened  and  intended  to  remove  the  whole  crop,  and  to  dis- 
pose of  and  convert  the  same  to  his  own  use;  that  defendant 
is  insolvent. 

The  prayer  is  that  32,469  pounds  of  the  barley,  3,700  pounda 
of  the  wheat,  and  two  fifths  of  the  remainder  of  the  crop,  be 
segregated  and  set  apart  to  the  plaintiff,  and  that  a  receiver 
be  appointed  pending  the  action,  and  for  general  relief. 

We  fail  to  see  why  the  complaint  does  not  state  facts  suf« 
ficient  to  constitute  a  cause  of  action. 

The  action  was  in  effect  for  a  partition  of  personal  property, 
owned  by  the  parties  as  tenants  in  common.  Now,  conceding 
that  plaintiff  did  not  own  that  part  of  the  crop  which  he 
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claimed  in  return  for  the  Beed  furnished  in  1882  {Callender  v. 
McLeody  74  Cal.  376),  still  ho  unquestionably  did  own,  as 
tenant  in  common  with  the  defendant,  two  fifths  of  all  the 
wheat  and  barley  raised  on  the  leased  premises:  Bemal  v. 
Hovious,  17  Id.  542;  79  Am.  Dec.  147;  Knox  v.  Marshall,  19 
Cal.  617;  Freeman  on  Cotenancy  and  Partition,  sec.  100.  The 
defendant  was  in  possession  of  the  whole  crop,  and  was  threat- 
ening to  sell  it  and  appropriate  the  proceeds  to  his  own  use. 
In  such  a  case  an  action  for  partition  was  the  proper  remedy, 
and  the  appointment  of  a  receiver  was  authorized  by  the  code: 
Freeman  on  Cotenancy  and  Partition,  sees.  426,  448;  Code  Civ. 
Proc,  sec.  564. 

It  is  urged  for  respondent  that  the  complaint  was  insuf- 
ficient, because  it  failed  to  allege  that  plaintiff  had  performed 
all  the  conditions  of  the  lease  which  were  to  be  performed  by 
him,  but  we  think  sufficient  facts  were  stated  in  this  regard. 

It  is  further  urged  that  the  action  was  commenced  prema- 
turely, because  the  defendant  was  to  deliver  to  plaintiff  his 
€hare  of  the  grain  in  the  granary.  But  as  the  defendant  de- 
nied the  plaintiff's  right  to  any  part  of  the  crop,  and  was 
threatening  to  appropriate  it  all  to  his  own  use,  we  do  not  see 
why  plaintiff  was  called  upon  to  delay  the  commencement  of 
an  action  to  determine  his  rights. 

The  judgment  should  be  reversed,  and  the  cause  remanded^ 
with  directions  to  overrule  the  demurrer. 

Hayne,  C,  and  Foote,  C,  concurred. 

The  Court.  For  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed  and  cause  remanded,  with  directions  to 
overrule  the  demurrer. 

RiGUT  OF  Action  by  Oitb  Tenant  in  Common  or  Crop,  for  conversion 
hj  other  co-tenants:  DeUiney  v.  Root,  99  Mass.  546;  97  Am.  Dec.  62,  and 
note  56. 

Undeb  Lease  of  Farm  for  Teabs,  Rent  Payable  in  Pobtion  of  Cbofs, 
the  title  to  the  crops  until  delivery  is  in  the  tenant,  and  he  may  maintain  an 
action  for  trespass  thereto  against  the  landlord's  grantee  of  the  land:  Chicago 
etc  R.  R.  Co.  V.  Linard,  94  Ind.  319;  48  Am.  Rep.  155. 

Exclusive  Use  of  Common  Propebty  bt  One  Tenant  in  Common  does 
not  create  the  relation  of  landlord  and  tenant  between  him  and  his  co-tenant, 
fior  render  him  liable  to  co-tenant  for  rents,  whether  property  be  realty  or 
chattel:  Hamby  v.  WaU,  48  Ark.  218. 
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[In  Bank.] 

Stockton    Building    and   Loan    Association   v. 
Chalmers. 

r75  California,  S32.] 
jcdgment  of  foreclosxtbe  aoaimst  surviving  wlfb  slted  solblt  as 
Executrix  of  her  Deceased  Husband  does  not  Affect  her  Indi- 
vidual Rights  in  the  mortgaged  premises  as  a  homestead,  not- 
withstanding she  sets  up  in  her  answer  the  fact  of  her  declaration  of 
homestead  on  the  property. 

Appeal  from  an  order  refusing  a  writ  of  assistance.  The 
opinion  states  the  facts. 

W.  L.  Dudley  and  George  G.  Blanchard,  for  the  appellant. 

CJiarles  N.  Fox,  for  the  respondent. 

Searls,  C.  J.  This  is  an  appeal  from  an  order  after  final 
judgment  refusing  a  writ  of  assistance. 

Robert  Chalmers,  in  his  lifetime,  executed  a  mortgage  upon 
certain  premises  in  El  Dorado  County;  subsequently  his  wife, 
Louisa,  declared  a  homestead  upon  a  portion  of  the  same 
premises. 

Chalmers  departed  this  life,  and  an  action  to  foreclose  the 
mortgage  was  brought  against  the  executor  and  executrix  of 
his  last  will,  viz.,  against  George  Chalmers  and  Louisa  M. 
Chalmers,  as  executor  and  executrix  thereof. 

Louisa  Chalmers,  the  widow,  was  made  a  part}'  defendant 
as  executrix,  but  not  in  her  individual  capacity. 

The  executor  and  executrix  set  up  the  fact  of  the  declara- 
tion of  homestead  by  the  latter,  and  the  court  found  the  ex- 
istence of  the  homestead  as  a  fact,  and  that  it  was  subsequent 
in  time  and  subject  to  the  lien  of  the  mortgage. 

A  decree  was  entered  in  favor  of  plaintiff,  under  which  the- 
property  was  sold,  purchased  by  plaintifif,  and  a  8herifiF'& 
deed  having  passed,  possession  was  demanded  of  Louisa  M. 
Chalmers  (who  had  before  that  time  intermarried  with  one 
Hardie)  pursuant  to  a  clause  in  the  decree  requiring  posses- 
sion to  be  delivered  to  the  purchaser,  which  was  refused,^ 
whereupon  plaintifi"  applied  for  a  writ  of  assistance. 

The  court  below  denied  the  writ  upon  the  grounds  that  Mrs. 
Chalmers  was  not  individually  a  party  to  the  foreclosure  suit, 
and  was  not  made  such,  or  concluded  by  the  answer  made  in 
her  representative  capacity,  setting  up  the  homestead,  or  by 
the  decree  rendered  therein. 
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It  is  well  settled  that  a  judgment  for  or  against  a  party  in 
one  right  cannot  affect  him  when  acting  in  another  right. 
Thus  a  plaintiff  suing  as  administrator  of  his  wife  is  not 
affected  by  a  judgment  against  himself,  in  her  lifetime,  in  an 
action  to  which  she  was  not  a  party:  Blakey  v.  Newby^s  AdmWs^ 
6  Munf.  64.  "A  decree  against  one  as  administrator,  on  a  bill 
to  compel  the  delivery  of  slaves  claimed  as  a  gift  from  the  in- 
testate, will  not  conclude  his  rights  as  a  creditor,  on  a  bill  by 
him  against  the  former  plaintiffs  to  set  aside  the  gift  convey- 
ance for  fraud":  Freeman  on  Judgments,  sec.  156,  and  cases 
oited. 

Louisa  Chalmers  was  sued  as  the  executrix  of  the  last  will 
of  her  deceased  husband ;  as  such  she  could  only  avail  herself 
of  such  defenses  to  the  foreclosure  suit  as  would  have  existed 
in-  favor  of  her  testator  had  he  been  living  and  a  party  to  the 
action;  and  had  he  been  living  and  a  party  defendant,  he 
could  not  have  concluded  by  a  defense,  or  want  thereof,  his 
wife's  right  to  the  homestead.  Such  result  could  only  be 
reached,  if  by  action,  in  a  proceeding  to  which  she  was  a 
party:  Revalk  v.  Kraemer,  8  Cal.  66;  68  Am.  Dec.  308;  Krae- 
mer  v.  Revalk,  8  Cal.  75;  Van  Reynegan  v.  Revalk,  8  Id.  76; 
Cook  V.  Klink,  8  Id.  347;  Stoops  v.  Woods,  45  Id.  439. 

It  is  true,  a  party  may  be  before  the  court  in  two  or  mor« 
capacities;  and  in  Corcoran  v.  Chesapeake  etc.  Canal  Co.,  94 
U.  S.  741,  an  individual,  as  trustee  for  certain  bond-holders,  was 
brought  before  the  court,  and  a  decree  rendered  against  him 
as  such,  and  it  was  held  he  could  not  relitigate  the  same  mat 
ter  on  the  ground  that  he  was  himself  a  bond-holder  of  somt 
of  the  bonds.  If  he  was  such  holder,  it  was  said  he  was  bound 
by  the  former  decree,  because  as  trustee  in  the  former  suit  he 
was  representing  himself.  That,  however,  is  not  this  case. 
Louisa  Chalmers,  as  executrix,  represented  the  estate  of  her 
deceased  husband,  and  the  decree  rendered  is  binding  upon 
such  estate;  but  her  right  in  the  homestead,  if  taken  from 
the  community  property  of  herself  and  husband,  vested  abso- 
lutely in  her  upon  the  death  of  the  latter,  and  as  executrix 
she  could  not  represent  it. 

But  it  is  claimed  that  defendant  did,  in  effect,  make  her- 
self individually  a  party  to  the  action,  by  setting  up  the  home- 
stead right  when  sued  as  executrix. 

The  code  specifies  but  two  methods  by  which,  after  the  com- 
mencement of  an  action,  new  parties  may  be  brought  in;  one 
is  by  an  order  of  the  court  and  the  other  by  complaint  of 
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intervention.  No  such  order  was  made  or  proceedings  had  in 
this  case;  hence  we  conclude  she  was  not  individually  a  party 
to  the  cause. 

It  may  well  be  that  a  party  who  voluntarily  files  an  answer 
in  a  cause  without  an  order  of  court  making  him  a  party  de- 
fendant, and  who  goes  to  trial  upon  the  issues  made  by  his 
answer  to  the  complaint,  will  be  concluded  by  the  judgment 
rendered  on  the  trial  of  such  issues,  and  estopped  from  deny- 
ing that  he  was  a  party  to  the  action.  But  in  the  present  case 
we  search  the  decree  in  vain  for  any  adjudication  of  defend- 
ant's homestead  rights. 

The  conclusion  reached  by  the  court  below  was  "  that  Mrs. 
Chalmers,  now  Mrs.  Hardie,  never  was  a  party  to  this  action, 
and  therefore  the  judgment  and  decree  do  not  affect  her  home- 
stead right,  and  being  in  possession  under  the  homestead  right, 
she  is  rightfully  in  possession." 

We  are  of  opinion  this  conclusion  was  warranted  by  the 
premises,  and  the  order  denying  the  writ  is  aflSrmed. 

Patekson,  J.,  dissented.  He  urged  that  though  Mrs.  Chalmers  was  not,, 
technically  speaking,  a  party  to  the  former  action,  yet  she  voluntarily  ap- 
peared  therein  and  presented  her  homestead  rights  to  the  consideration  of 
the  court;  that  the  issue  voluntarily  interposed  by  her  was,  bj*  the  parties 
and  by  the  court,  treated  as  properly  in  the  cause,  and  was,  in  fact,  litigated 
and  determined;  and  that,  as  she  thus  became,  in  effect,  a  litigant  in  her  in- 
dividual capacity,  she  was  upon  principle  as  much  bound  in  that  capacity 
by  the  final  result  as  if  her  name  "had  been  repeated  in  the  title  of  the 
cause  without  the  addition  of  the  official  designation  '  executrix. ' " 

MOKTOAGK  OF  HOMESTEAD  —  EFFECT  OF  FORECLOSURE  DECREE:   See  Lur- 

ton  V.  Reynolds,  13  Iowa,  579;  81  Am.  Dec.  444;  HosUna  v.  Litchfield,  31  IlL 
137;  83  Am.  Dec.  215;  Burnap  v.  Cook,  16  Iowa,  149;  85  Am.  Dec.  507; 
Jievalk  V.  Kraemer,  8  Cal.  66;  68  Am.  Dec.  304. 

Judgment  for  or  against  Person  in  One  Capacity  is  not  a  bar  to  a 
suit  by  or  against  him  in  another  capacity,  as  a  general  rule:  Freeman  on 
Judgments,  sec.  156;  Bigelow  on  Estoppel,  4th  ed.,  123;  1  Herman  on  Es- 
toppel, sec.  94;  2  Smith's  Lead.  Cas.,  8th  Am.  ed.,  *816;  Robinson^ a  Case,  5 
Coke,  32  b.  Thus  a  judgment  against  a  person  sued  in  his  individual  capa- 
city is  not  a  bar  to  an  action  brought  by  him  in  the  capacity  of  administrator 
against  the  plaintiff  iu  the  former  action:  Blakey  v.  Newby'a  AdrrCra,  6  Munf. 
64;  Lander  v.  Ar-no,  65  Me.  26;  nor  to  an  action  brought  by  him  in  the  capa- 
city of  trustee:  Rathbone  v.  Hooney,  58  N.  Y.  463;  nor  will  a  decree  against 
one  as  administrator,  on  a  bill  to  compel  the  delivery  of  slaves  claimed  as  a 
gift  from  the  intestate,  conclude  his  rights  as  a  creditor,  on  a  bill  by  him 
against  the  former  plain ti£rs  to  set  aside  the  conveyance  for  fraud:  Jones  v, 
Blake,  2  Hill  Ch.  629;  and  where  a  vendor  of  real  estate  is  an  heir  at  law  of 
the  deceased  vendee,  and  as  such  heir,  and  in  no  other  capacity,  is  made  a 
party  to  the  petition  of  such  decedent's  administrator  for  an  order  to  sell  the 
real  estate,  the  adjudication  upon  such  petition  will  not  estop  the  vendor,  as 
a  creditor  of  the  decedent,  from  m.T,intaining  a  suit  for  the  enforcement  of  hia 
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vendor's  lien:  Lord  v.  Wilcox,  99  Ind.  491.  Again,  a  judgment  for  the  de-^ 
fendant,  in  an  action  to  recover  land,  brought  by  the  plaintiff  in  his  owa 
right,  does  not  bar  another  action  for  the  same  land  brought  by  him  in  his- 
capacity  as  guardian:  Marshall  v.  Bough's  Heirs,  2  Bibb,  C28;  nor  au  action 
brought  by  bim  in  the  right  of  another:  Brooking  v.  Deamiond,  27  Ga.  58;  so 
a  suit  in  the  name  of  the  president  of  the  orphans'  court,  for  the  use  of  the 
assignee  of  the  husband,  for  the  amount  of  the  share  of  the  wife  under  a  re- 
cognizance executed  by  the  administrator  of  the  father's  estate,  is  not  a  bar 
to  a  recovery  in  the  name  of  the  same  officer,  for  the  use  of  the  wife  and  her 
husband,  as  her  trustee:  Eshelman  v.  ShumarCs  Adm'rs,  13  Pa.  St.  560;  nor 
is  a  judgment  in  an  action  brought  by  an  administratrix  under  Lord  Camp- 
bell s  act  an  estoppel  in  a  suit  brought  by  the  administratrix  suing  for  dam- 
ages to  the  personal  estate:  Leggott  v.  Oreat  Northern  R'y,  L.  R.  1  Q.  B.  Div. 
699;  nor  is  a  judgment  in  a  suit  brought  by  the.  executor  of  a  deceased  part- 
ner against  the  defendant,  in  his  capacity  as  liquidator  of  the  firm,  a  bar  to 
another  suit  brought  by  the  executor  against  the  defendant  in  his  capacity  of 
partner:  Slocomb  v.  De  Lizardi,  21  La.  Ann.  355;  99  Am.  Dec.  740.  An  ex- 
treme case  is  that  of  Landon  v.  Tovmshend,  112  N.  Y.  93;  8  Am.  St.  Rep. 
It  was  there  held,  that  though  an  assignee  in  bankruptcy  was  made  a  de- 
fendant in  a  suit  to  foreclose  a  mortgage  executed  by  the  bankrupt,  and  made 
default  therein,  and  the  default  was  followed  by  a  judgment,  sale,  and  con- 
veyance, the  whole  proceeding  was  ineffectual,  because  the  complaint  did  not 
state,  in  express  terms,  that  the  defendant  was  sued  in  his  capacity  of  as- 
signee. But  if  a  person  sued  in  one  capacity  litigates  in  that  suit  his  rights  ia 
another  capacity,  he  will  be  concluded  by  the  judgment  therein.  Thus  where 
au  executrix,  who  was  also  the  widow  of  the  testator,  was  sued  in  the  former 
capacity  only,  but  raised  in  her  defense  of  the  suit  the  issue  of  her  rights  as 
usufructuary,  she  will  be  personally  concluded  by  the  judgment,  and  cannot 
subsequently  attack  its  validity  on  the  ground  that  she  was  not  cited  in  her 
individual  capacity:  Denegre  v.  Denegre,  33  La.  Ann.  689.  The  resemblance 
of  this  latter  case  to  the  principal  case  will  be  remarked.  It  was  largely  re- 
lied upon  by  Mr.  Justice  Paterson  in  his  dissenting  opinion,  and  seems  to  us 
to  establish  an  eminently  proper  doctrine.  A  person  may  otherwise  be  before 
the  court  in  two  capacities,  and  the  judgment  may  bind  him  in  both.  Thus 
one  who  is  brought  before  the  court  as  the  trustee  of  certain  bond-holders, 
and,  as  such,  a  decree  is  entered  against  him,  cannot  relitigate  the  same  mat- 
ter on  the  ground  that  he  was  himself  a  holder  of  some  of  the  bonds,  because 
as  trustee  in  the  former  suit  he  was  also  representing  himself:  Corcoran  ▼.. 
Cheaapeaie  etc  Carnal  Co.,  94  U.  S.  741. 
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FeiCK   V,    SiNON. 

[75  Califobnia,  337.  J 

Onb  in  Adverse  Possession  or  Land  does  not  Become  Co-tenant  with 
the  remaining  tenants  in  common  by  taking  a  deed  of  the  entire  tract 
from  one  of  the  co-tenants,  by  whom  the  outstanding  title  was  held,  and 
continuing  in  possession  under  it. 

Title  Once  AcQ^^iked  by  Adverse  Possession  is  not  Affected  by  a  sub- 
sequent ofifer  by  the  adverse  possessor  to  buy  the  outstanding  title. 

Evidence  of  Payment  by  Plaintiff  of  Street  Assessments  aStd  In- 
surance ON  Premises  is  Admissible  in  an  action  to  quiet  title  by  the 
adverse  possessor  against  the  holder  of  the  outstanding  title,  to  show 
that  the  plaintiff's  claim  was  to  the  whole  title. 

Action  to  quiet  title.    The  facts  are  stated  in  the  opinion. 
WUliam  M.  Pierson,  for  the  appellant. 
/.  E.  FouldSj  for  the  respondent. 

McKiNSTRY,  J.  An  action  to  quiet  title,  commenced  Octo- 
ber 29,  1883.  The  court  below  adjudged  in  effect  that  the 
plaintiff  had  acquired  the  legal  title  to  the  land  described  in 
the  complaint  by  an  adverse  possession  continued  for  the 
statutory  period.  Appellant  contends,  it  appears  from  the 
evidence,  that  the  plaintiff  and  defendant  were,  at  the  com- 
mencement of  the  suit,  and  at  the  trial,  tenants  in  common  of 
the  premises. 

There  was  evidence  that  the  predecessor  in  interest  of  the 
plaintiff  had  the  actual,  exclusive,  and  adverse  possession, 
under  color  of  title,  of  the  whole  of  the  land  in  controversy, 
from  the  year  1862  up  to  the  seventeenth  day  of  April,  1868, 
at  least.  Such  possession,  however,  unless  it  continued  to 
April  21,  1868,  —  five  years  from  the  approval  of  the  act  of 
limitations  of  1863,  —  did  not  bar  the  right  of  possession  of 
defendant's  grantors. 

On  the  seventeenth  day  of  April,  1868,  W.  H.  Campbell, 
J.  B.  Crockett,  and  Gwyn  Page  were  the  owners  in  fee-simple, 
as  tenants  in  common,  of  the  land  the  title  whereto  is  here  in 
dispute.  On  that  day  Campbell  commenced  an  action  of 
ejectment  against  the  predecessor  of  the  plaintiff  for  the 
recovery  of  the  possession  of  the  land,  averring  in  his  com- 
plaint  that  he  was  the  sole  owner  thereof.  The  defendant  in 
the  ejectment,  by  answer,  denied  the  title  of  the  plaintiff 
therein. 

While  the  ejectment  was  pending,  and  on  the  sixth  day  of 
March,  1869,  Campbell,  for  a  valuable  consideration,  executed 
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and  delivered  to  the  defendant  tlierein  a  deed  "  of  the  whole 
of  the  premises"  described  in  the  complaint  therein  and 
herein.     The  action  of  ejectment  was  thereupon  dismissed. 

It  is  contended  by  appellant  that  the  reception  of  the  deed 
by  plaintiff's  predecessor  made  him  a  tenant  in  common  with 
defendant's  grantors,  Crockett  and  Page. 

Had  Campbell  been  in  the  sole  possession  of  the  premises, 
and  had  he  delivered  the  possession  of  the  whole  to  the  plain- 
tiflF's  predecessor,  the  entry  by  the  predecessor  would  have 
been  in  the  assertion  of  an  exclusive  right  in  severalty,  and 
equivalent  to  an  express  declaration  on  the  part  of  the  grantee 
that  he  entered  "  claiming  the  whole  to  himself."  It  would 
have  been  such  a  disseisin  as  would  have  set  the  statute  of 
limitations  in  motion  in  his  favor:  Bath  v.  Valdez,  70  Cal.  350. 

The  grantee  in  the  deed  was  in  the  adverse  possession  of  the 
whole  of  the  land  prior  to  the  execution  and  delivery  of  the 
deed.  Crockett  and  Page  could  not  say  (nor  can  their  suc- 
cessors say)  that  they  had  no  knowledge  of  the  deed,  and,  in 
the  same  breath,  that  the  deed  made  the  grantee  a  tenant  in 
common  with  them.  Taking  notice  of  the  deed,  the  subse- 
quent possession  of  plaintiflf's  predecessor  was,  to  their  knowl- 
edge, referable  to  the  deed,  and  was  a  possession  with  a  claim 
of  the  whole  title.  The  continued  possession  under  the  deed 
was  as  much  a  disseisin  as  would  have  been  an  entry  under 
it.  The  mere  commencement  of  the  action  of  ejectment  by 
Campbell,  subsequently  dismissed,  did  not  deprive  the  plain- 
tiflF's  predecessor  of  the  benefit  of  his  adverse  possession,  begun 
in  1862,  and  which  was  continued  for  a  period  of  five  years, — 
a  period  completed  before  the  deed  was  executed  by  Campbell. 
Even  if  the  taking  of  the  deed  was  any  evidence  tending  to 
prove  that  the  possession,  begun  in  1862,  was  not  previously 
adverse,  yet  the  taking  of  the  deed  and  possession  under  it 
was  a  denial  of  any  right  in  Crockett  and  Page  from  the  date 
of  its  delivery  and  acceptance. 

It  follows  that  plaintiflf's  predecessor  did  not  become  a  ten- 
ant in  common  with  Crockett  and  Page  by  receiving  the  deed 
from  Campbell. 

There  is  ample  evidence  that  plaintiflf's  predecessor  was  in 
the  actual,  exclusive,  and  adverse  possession  of  the  land  in 
controversy,  claiming  title  to  the  whole  thereof  under  the  deed 
aforesaid  for  five  years  next  succeeding  the  sixth  day  of 
March,  1869. 

The  defendant  testified  that,  say,  in  November,  1876  (more 
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than  seven  years  after  the  execution  and  delivery  of  the  Camp- 
bell deed),  he  suggested  to  plaintiff's  predecessor  that  they, 
together,  should  buy  "  the  outstanding  one  fifth  "  of  the  prop- 
erty, to  which  the  latter  responded  he  could  not  afford  it,  — 
had  no  money;  also,  that  shortly  before  the  commencement 
of  this  action  (more  than  fourteen  years  after  the  Campbell 
deed),  the  agents  of  the  plaintiff  asked  defendant  what  he 
would  take  for  his  interest  in  the  property;  that  he  replied 
"  six  hundred  dollars,"  and  that  the  agents  thereupon  declared 
they  would  not  give  him  sixty  dollars  for  it. 

It  was  for  the  court  below  to  determine  the  credibility  of  the 
witness. 

An  offer  to  buy  out  a  hostile  claim  in  1876  or  1883  could 
not  invalidate  the  title  of  plaintiff  or  her  predecessor:  Furlong 
V.  Cooney,  72  Cal.  322.  Here  is  no  question  of  estoppel;  Hav- 
ing acquired  the  title  by  adverse  possession,  plaintiff,  while 
she  remained  in  possession,  could  be  divested  of  such  title 
only  by  conveyance  in  writing. 

And  even  if  it  should  be  conceded  that  the  declaration  waa 
made  by  plaintiff's  predecessor  in  1876,  as  testified  to,  and 
that  it  constituted  some  evidence  tending,  to  show  that  during 
the  five  years  of  possession  immediately  following  the  Camp- 
be?!  deed  the  occupant  had  not  intended  to  hold  adversely,  it 
was  but  evidence,  and  very  slight  evidence;  and  the  court 
below  was  justified  in  holding  it  did  not  overcome  the  effect 
of  the  clearly  established,  open,  notorious,  and  exclusive  pos- 
session of  the  land  under  the  deed  purporting  to  grant  the  en- 
tire title. 

Nothing  was  decided  in  Carpentier  v.  Mendenhall,  28  Cal. 
484,  87  Am.  Dec.  135,  which  is  in  conflict  with  the  views 
above  expressed.  There  the  adverse  possession  of  the  defend- 
ants commenced  in  1858.  A  special  verdict  found  that  the 
defendants  "became  tenants  in  common"  with  the  plaintiff 
in  1860.  The  supreme  court  said  that  when  the  defendants 
became  tenants  in  common  with  the  plaintiff,  their  possession 
lost  its  hostile  character.  In  Miller  v.  Mylea,  46  Cal.  635,  the 
appellant  did  not  complain  of  the  judgment  letting  the  plain- 
tiff into  the  possession  as  tenant  in  common,  but  for  a  judg- 
ment for  mesne  profits,  claiming  there  was  no  ouster  of  the 
plaintiff  prior  to  the  commencement  of  the  action. 

The  court  below  did  not  err  in  admitting  evidence  of  the 
payment  by  plaintiff  and  her  predecessor  of  street  assessments 
and  insurance  premiums.     Although  perhaps  not  admissible 
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as  evidence  of  the.  fact  of  possession,  they  tended  in  some  de* 
gree  to  show  that  the  claim  of  the  actual  possessor  was  to  th& 
whole  title. 
Judgment  and  order  affirmed. 


Dkeo  by  Co-tknant  to  Stbakoer,  tbodgh  It  Pukpobts  to  Convkt  En- 
tire Estate,  has  no  other  efifect  thsin  to  invest  the  vendee  with  the  rights  ot 
the  vendor,  and  does  not  change  the  relation  of  co-tenant  which  has  sQb< 
aisted  between  the  vendor  and  his  co-tenant:  Page  v.  Branch,  97  N.  C.  97} 
2  Am.  St.  Rep.  281,  and  see  cases  collected  in  note  284. 

Purchase  of  Outstanding  Adverse  Claim  to  Land  by  One  in  Pos- 
session, claiming  adversely  to  all  others,  for  the  purpose  of  quieting  hia 
title,  does  not  estop  him  from  setting  up  the  statute  of  limitations  against  a 
third  party  also  claiming  under  an  adverse  title:  Camton  v.  Stockman,  3t)  Cal. 
535;  95  Am.  Dec.  205;  and  see  Arrington  v.  Liacofm,  34  Cal.  365;  94  Am.  Dec 
722. 

\y  One  Tenant  in  Common  Conveys  Whole  Estate  in  Feb,  and  grantee 
enters  and  claims  exclusive  possession,  he  is  deemed  to  hold  adversely  to 
other  tenants  in  common,  and  his  entry  is  disseisin,  and  possession  thus  for 
twenty  years  will  bar  title  of  co-tenants  of  grantor:  Butter  v  Smali,  68  Md. 
133;  6  Am.  St.  Bep.  434. 


[In  Bank.] 

Maloney  v.  Hefee. 

[76  Ci.UP0RNlA,  422.] 
HOIUSTKAD  CAN   BE  CLAIMED  IN   ThAT   PORTION  OF  PREMISES  ONLY  WEICS 

IS  OocTTPiSD  AS  Family  Residence,  where  there  were  a  front  and  rear 
house  on  a  lot  of  land,  separated  by  a  fence  and  independent  of  each 
other,  and  the  claimants  resided  in  the  rear  house,  and  rented  the  front 
house  to  tenants. 

Action  by  J.  M.  Maloney  and  wife  to  quiet  the  title  to  a  lot 
of  land  which  was  owned  by  Mrs.  Maloney  as  her  separate 
property,  and  on  which  she  had  declared  a  homestead.  The 
facts  are  stated  in  the  opinion. 

E.  J.  and  J.  H.  Moore,  Nathaniel  Bermett,  and  Edward  J^ 
PringUy  for  the  appellants. 

N.  B.  MvivUle,  for  the  respondent. 

Searls,  C.  J.  This  cause  was  heard  and  decided  by  De^ 
partment  One,  in  an  opinion  filed  November  30,  1887. 

A  rehearing  was  subsequently  granted,  and  tlie  cause  ha» 
been  reargued  before  the  court  in  bank. 

Counsel  for  appellants  urges  that  the  efifect  of  the  former 
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judgment  was  to  reverse  a  finding  of  the  court  below  which 
was  not  attacked.  We  draw  no  such  inference  from  the  de- 
cision. 

Plaintiffs  and  appellants  sought  by  their  action  to  quiet 
title  to  a  lot  of  land  claimed  as  their  homestead,  having  upon 
it  a  front  and  rear  house,  the  former  of  which  was  rented  to 
tenants,  and  the  latter  occupied  by  them  as  a  family  resi- 
dence. 

The  wife  made  a  declaration  of  homestead  upon  the  whole 
property  while  so  occupying  the  rear  building,  and  had  then 
rented  such  rear  building,  except  one  room  therein  reserved 
for  storing  the  family  furniture,  and  had  removed  temporarily 
from  the  premises,  and  remained  absent  therefrom  for  three 
or  four  months,  during  which  time  the  declaration  of  home- 
€tead  was  filed  and  recorded.  Defendant  had  caused  that 
portion  of  the  lot  covered  by  the  front  house  to  be  sold  upon 
an  execution  issued  on  a  judgment  in  his  favor,  and  held  a 
sheriff's  deed  therefor. 

Defendant  claimed  title  to  the  front  portion  of  the  lot  under 
this  sheriff's  deed,  but  did  not  make  any  claim  to  the  rear 
house  and  premises.  The  court  found  that  the  front  house 
and  premises  were  not  the  homestead  of  plaintiffs,  and  that 
defendant  had  title  thereto;  that  the  rear  house  and  premises 
were  the  homestead  of  plaintiffs,  etc.,  and  quieted  their  title 
thereto. 

Plaintiffs  appealed  from  so  much  of  the  judgment  as  decreed 
•defendant  to  be  the  owner  of  and  quieted  his  title  to  the  front 
house  and  premises. 

As  to  that  portion  of  the  decree  which  awarded  the  rear 
house  and  premises  to  plaintiffs  as  their  homestead  and 
<[uieted  their  title  thereto,  there  was  no  appeal. 

It  follows:  1.  That  what  was  said  in  the  former  opinion 
did  not  have,  and  could  not  have,  any  reference  to  the  rear 
house  and  premises;  and  2.  That  as  plaintiffs  claimed  the 
front  house  and  premises  as  a  homestead,  all  questions  touch- 
ing the  validity  of  such  claim  were  pertinent  to  the  inquiry 
on  this  appeal. 

The  fact  that  the  same  declaration  of  homestead  covered 
the  entire  property,  a  portion  of  which  is  not  in  dispute,  can- 
not preclude  an  inquiry  into  the  sufficiency  of  that  declara- 
tion, or  the  existence  of  the  facts  necessary  to  uphold  it,  so 
far  as  applicable  to  the  subject  of  this  controversy. 

"The  homestead  consists  of  the  dwelling-house  in  which 
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the  claimant  resides,  and  the  land  on  which  the  same  is  situ- 
ated": Civ.  Code,  sec.  1237. 

It  is  the  principal  use  to  which  property  is  put,  and  not 
quantity,  which  furnishes  the  test  in  determining  the  ques- 
tion whether  or  not  property  is  subject  to  dedication  as  a 
homestead:  Ackley  v.  Chamberlain,  16  Cal.  181;  76  Am.  Dec. 
616;  Gregg  v.  Bostwick,  33  Cal.  220;  91  Am.  Dec.  637. 

And  if  only  a  part  of  the  land  described  in  the  homestead 
declaration  be  actually  used  and  appropriated  as  the  home  of 
the  family,  the  remainder  not  so  used  and  appropriated  forms 
no  part  of  the  homestead  claim,  in  the  sense  of  the  statute: 
Mann  v.  Rogers,  35  Cal.  319. 

In  Tieman  v.  His  Creditors,  62  Cal.  286,  it  was  held  that  in 
case  of  the  ownership  of  a  double  house,  one  side  of  which  was 
occupied  by  the  insolvent  as  a  family  residence,  and  the  other 
side  rented  to  tenants,  the  part  so  rented  could  not  be  set  off 
as  a  homestead  to  the  insolvent. 

In  Laughlin  v.  Wright,  63  Cal.  113,  it  was  said:  "But  the 
mere  filing  of  a  declaration  of  homestead  does  not  of  itself 
constitute  the  premises  embraced  within  it  the  homestead  of 
the  declarant.  The  use  of  the  property  is  an  important  ele- 
ment to  be  considered.  From  the  record  in  this  case  it  ap- 
pears that  the  premises  in  question  were  used  by  the  Wrights 
primarily  and  principally  as  a  hotel  for  the  accommodation 
of  the  public But  their  residence  there  was  but  inci- 
dental to  the  business  of  running  the  hotel It  would 

be  doing  violence  to  the  statute  to  regard  property  so  used  as 
a  homestead,  which  is,  and  was  intended  to  be,  the  place 
where  the  home  is." 

The  benign  object  of  the  statute  was  to  protect  the  home  of 
the  owner  from  forced  sale,  and  not  to  withdraw  from  the 
reach  of  creditors  property  of  the  debtor  as  a  source  of  revenue 
for  the  support  of  himself  or  family. 

In  view  of  this  paramount  object,  the  justice  of  the  distinc- 
tion made  and  the  limitation  placed  upon  the  right  of  th© 
homestead  claimant  is  manifest. 

As  to  the  premises  in  dispute,  the  finding  of  the  court,  which 
is  amply  supported  by  the  evidence,  is  against  the  appellants. 
It  is  as  follows:  "  The  plaintifis  have  not  lived  in  or  occupied 
Baid  front  house  or  premises  for  over  ten  years  last  past,  but 
have  been  renting  the  same  to  tenants  during  that  time." 

The  findings  then  proceed  to  show  that  the  premises  in  ques- 
tion are  separated  from  the  residence  in  the  rear  by  a  tight- 
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board  fence,  and  are  separate  and  independent  from  each 
other,  etc. 

Premises  thus  separated  and  thus  used  were  not  subject  to 
dedication  as  a  homestead  by  the  mere  filing  of  a  declaration 
as  provided  by  the  statute;  and  waiving  all  question  as  to  a 
homestead  right  initiated  by  a  declaration  made  when  the 
parties  lived  upon  the  rear  premises,  but  filed  and  recorded 
after  they  had  left  and  temporarily  rented  such  premises,  and 
the  conclusion  is  still  inevitable  that,  as  to  the  front  lot,  it  did 
not  and  could  not  become  a  homestead,  because  not  used  as  a 
home  at  the  time  of,  or  for  many  years  prior  to,  the  declara- 
tion by  which  it  was  sought  to  impress  it  with  that  character. 

The  judgment  and  order  appealed  from  are  affirmed. 


In  What  Premises  Homestead  mat  be  Acquired:  Hogan  v.  Maimera^ 
23  Kan.  551;  33  Am.  Rep.  199;  Casselman  v.  Packard,  16  Wis.  114;  82  Am. 
Dec.  710;  Oregg  v.  Boatwick,  33  Cal.  227;  92  Am.  Dec.  637;  Tieman  v. 
Eis  Crediiora,  62  Cal.  286. 

One  can  Claim  Homestead  only  when  a  resident  of  the  state:  Finley  v. 
Saunders,  98  N.  C.  462;  Baker  v.  Leggett,  98  Id.  304;  and  the  "homestead" 
is  the  dwelling-honse  where  the  family  resides,  and  mast  be  actually  used 
•8  snch:  Bebt  v.  Cnnoe,  39  Ran.  342. 


[In  Bank.] 
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Appeal  vsom  Judgment  will  be  Dismissed  if  not  Taken  within  Onb 
TEAR  after  the  entry  of  judgment,  as  provided  for  by  section  939  of  the 
Code  of  Civil  Procedure  of  California. 

Riparian  Proprietor  is  Entitled  to  Injunction  Restraining  Unlaw- 
ful Diversion  of  Waters  of  Stream,  although  the  injury  caused  by 
the  diversion  is  incapable  of  ascertainment,  or  of  being  computed  in 
damages. 

Rights  of  Riparian  Proprietor  do  not  Depend  upon  Quantitt  of 
Water  flowing  in  the  stream. 

Riparian  Proprietor  cannot  Authorize  Corporation  to  Take  Water 
FROM  Stream,  to  be  conducted  to  a  distance  and  there  sold,  as  against  a 
lower  proprietor. 

Tenant  for  Years  of  Land  Bordering  on  Stream,  with  Privilegb  of 
Purchasing  during  Termj  may  Enjoin  Unlawful  Diversion  of  the 
waters  of  the  stream,  the  injunction  necessarily  becoming  inoperative  if 
the  estate  which  it  was  designed  to  protect  ceases. 

Action  to  Restrain  Diversion  of  Waters  of  Stream  and  for  Recov- 
ERT  of  Damages  cannot  be  Pleaded  in  Abatement  of  a  subsequent 
action  brought  by  the  same  plaintiffs  and  others  against  the  same  de> 
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fendant,  in  which  no  damages  are  asked,  and  in  which  the  complaini 
charges  the  actnal  diversion  and  threats  to  continue  the  same  at  a  data 
subsequent  to  the  bringing  of  the  first  action. 

Action  to  restrain  the  diversion  of  the  waters  of  a  stream 
The  facts  are  stated  in  the  opinion. 

Edward  J.  Pringle,  Oarber  and  Bishop,  and  E.  C.  WineheUf 
for  the  appellant. 

Broion  and  Daggett,  for  the  respondent. 

Temple,  J.  The  facts  constituting  the  plaintiffs'  case  in 
this  action  are  pretty  much  the  same  as  in  the  case  of  HeU- 
hron  V.  Last  Chance  Water  Ditch  Co.,  75  Cal.  117,  recently  de- 
cided by  us. 

Plaintiffs  are  in  possession  of  the  rancho  Laguna  de  Tache, 
containing  about  fifty  thousand  acres  of  land,  under  a  lease 
for  ten  years,  with  the  privilege  of  purchasing  during  their 
term.  Kings  River  forms  a  boundary  of  this  farm  for  thirty 
miles,  and  dividing  at  a  point  within  this  distance,  one  chan- 
nel of  the  river  called  Cole  Slough  flows  through  the  rancho 
for  a  distance  of  ten  miles. 

Plaintiffs  claim  under  a  Mexican  grant,  made  January  10, 
1846.  The  claimant  filed  his  petition  for  the  confirmation  of 
his  title  with  the  land  commissioners  to  ascertain  and  settle 
private  land  claims  in  California,  February  15,  1853,  and,  the 
title  being  confirmed,  a  patent  was  issued  for  the  same  March 
6, 1866. 

Kings  River  rises  in  the  Sierra  Nevada  Mountains,  and  car- 
ries at  its  lowest  stages  only  about  one  thousand  cubic  feet  of 
water  per  second,  and  at  the  highest  stages,  during  the  time  of 
melting  snows  in  the  spring  and  summer,  a  much  larger  vol- 
ume, sometimes  as  much  as  fifteen  thousand  cubic  feet  per 
second.  During  ordinary  stages  of  water,  Cole  Slough  carries 
the  larger  portion  of  the  waters  of  Kings  River,  and  during 
the  period  of  low  water  all  that  reaches  the  point  of  divergence. 

For  more  than  two  years  before  the  bringing  of  this  action 
the  plaintiffs  had  maintained  and  cultivated  about  three  thou- 
sand acres  of  alfalfa  upon  the  land,  and  to  irrigate  the  alfalfa, 
water  their  stock,  and  increase  the  productiveness  of  their 
land,  they  had  built  a  dam  in  Cole  Slough,  and  constructed 
canals  and  ditches  leading  out  of  Cole  Slough,  conducting  the 
water  over  their  land,  increasing  its  productiveness,  and  fur- 
nishing water  for  their  cattle,  amounting  to  ten  thousand  head, 
which  were  entirely  dependent  upon  the  river  for  water  to  drink. 
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The  defendant  is  a  corporation,  organized  to  appropriate  and 
divert  the  water  of  Kings  River,  and  avers  in  its  answer  that 
it  has  taken  all  the  steps  required  under  the  Civil  Code  to  au- 
thorize it  to  appropriate  fifteen  hundred  cubic  feet  per  second, 
flowing  continuously,  and  at  great  expense  has  constructed  a 
canal  with  a  capacity  of  from  one  thousand  to  fifteen  hundred 
cubic  feet  per  second,  suflBcient  for  irrigating  two  hundred  and 
forty  thousand  acres  of  land;  that  the  stockholders  own  about 
sixty  thousand  acres  of  land  along  the  canal  and  its  branches. 

The  land  owned  by  the  stockholders  is  a  long  distance  from 
the  river,  none  of  them  being  riparian  owners,  and  no  portion 
of  the  water  would  ever  find  its  way  again  into  the  river. 

It  was  found  as  a  fact  that  the  defendant  threatens  to,  and 
unless  enjoined  will,  divert  three  hundred  cubic  feet  of  water 
per  second,  and  as  much  as  fifteen  hundred  cubic  feet  of 
water  per  second  when  there  is  the  last-named  quantity  flow- 
ing in  the  river  at  the  head  of  defendant's  canal,  and  the 
rancho  Laguna  de  Tache  will  be  deprived  of  a  material  and 
substantial  quantity  of  water;  that  plaintifiB  will  be  deprived 
of  the  use  of  water  with  which  to  irrigate  said  land,  their  cat- 
tle of  sufficient  quantity  to  drink,  and  that  great  damage  and 
injury  will  occur  annually,  and  of  such  extent  that  the  same 
cannot  be  justly  computed  or  estimated,  and  an  action  for 
damages  would  not  afibrd  an  adequate  remedy. 

The  defendant  does  not  deny  that  it  threatens  to  divert 
from  the  stream  one  thousand  cubic  feet  of  water  per  second, 
but  denies  that  it  proposes  to  take  all  the  water  of  Kings 
River,  or  a  sufficient  quantity  to  injure  the  lands  of  plaintiffs, 
and  alleges  that  defendant  claims  the  right  of  withdrawal  of 
water  only  in  proportion  to  the  supply  which  may  be  flowing 
in  the  river,  and  does  not  intend  to  divert  the  whole  amount 
provided  in  its  articles  of  incorporation,  nor  three  hundred 
cubic  feet,  as  alleged  in  the  complaint. 

The  answer  also  avers  that  defendant  was  incorporated  for 
the  purpose  of  acquiring  the  title  to  one  thousand  cubic  feet 
of  water  per  second,  which  amount  they  purchased  from  one 
Dusy,  and  that  since  they  have  taken  under  the  code  five  hun- 
dred additional  cubic  feet  per  second,  and  that  it  has  com- 
menced the  construction  of  a  suitable  dam  and  head-gate 
sufficient  to  divert  that  amount  of  water,  the  canal  being 
eighty  feet  wide  and  five  feet  deep,  and  had  so  far  completed 
the  work  as  to  be  able  to  divert  fifteen  hundred  cubic  feet  of 
water  per  second,  "  so  appropriated  and  owned  by  defendant, 
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into  its  canal,  and  to  conduct  the  same  along  and  through  its 
said  canal  a  distance  of  twenty-one  miles,"  and  that  they 
have  expended  in  its  construction  one  hundred  and  ten  thou- 
sand  dollars. 

PlaintiflFs  recovered  judgment,  and  the  defendant  appeals 
from  the  judgment,  and  from  an  order  denying  its  motion  for 
a  new  trial.  The  appeal  from  the  judgment,  not  having  been 
taken  within  one  year,  must  be  dismissed. 

On  the  trial  the  defendant  attempted  to  prove  its  right  as  an 
appropriator  by  showing  its  compliance  with  the  provisions  of 
the  code.  This  evidence  was  excluded,  on  the  objection  of 
plaintiffs,  and  defendant  excepted. 

The  court  also  excluded,  against  the  exception  of  the  de- 
fendant, evidence  tending  to  show  that  there  was  no  appre- 
ciable diflerence  in  the  quantity  of  water  in  Kings  River  at 
the  time  when  defendant  was  taking  water  and  at  a  time 
when  it  was  not  taking  water  from  the  river.  In  like  man- 
ner, the  court  refused  to  permit  the  defendant  to  show  that 
its  officers  had  instructed  its  head-gate  keeper  that,  when- 
ever the  water  was  low  in  the  river,  and  there  could  be  any 
cause  of  complaint  by  any  one,  it  would  make  an  appreciable 
difference  in  the  quantity  of  water  in  the  river,  he  was  not  to 
take  water,  but  to  shut  down  his  gat«,  and  only  take  water 
when  it  would  make  no  appreciable  diflference  in  the  quantity 
flowing  in  the  river. 

The  first  point  made  by  appellant  is,  that  where  a  party 
suffers  no  appreciable  injury,  and  is  threatened  with  none,  he 
cannot  invoke  the  aid  of  a  court  of  equity  to  restrain  a  tres- 
pass, but  will  be  left  to  his  remedy  at  law. 

Perhaps  this  proposition  might  be  admitted  without  affect- 
ing the  merits  of  this  appeal. 

It  does  not  follow,  because  the  injury  is  incapable  of  ascer- 
tainment, or  of  being  computed  in  damages,  and  therefore 
only  nominal  damages  can  be  recovered,  that  it  is  trifling  or 
inconsiderable.  It  is  doubtful  if  it  can  properly  be  said  that 
there  is  any  evidence  in  the  case  which  tends  to  show,  or  if 
that  which  was  offered  would  have  tended  to  show,  that  the 
injury  to  plaintiffs  was  inconsiderable;  that  it  was  unascer- 
tainable,  and  in  that  sense  inappreciable,  may  be  a  good 
reason  why  an  injunction  should  issue. 

This  question  is,  however,  not  an  open  one  in  this  state,  but 
has  been  repeatedly  passed  on  and  settled  in  unmistakable 
terms:  Lux  v.  Haggin^  69  Cal.  258;  Moore  v.  Clear  Lake  W.  Co.y 
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68  Id.  150;  Stanford  v.  Felty  71  Id.  249;  Parke  v.  Kilham,  8  Id. 
77;  68  Am.  Dec.  310;  Ferrea  v.  Knipey  28  Cal.  341;  87  Am. 
Dec.  128. 

No  doubt  there  are  cases  in  which  a  court  will  refuse  to  in- 
terfere by  injunction  to  prevent  a  trespass,  where  it  can  see 
that  the  injury  will  be  slight,  and  the  injunction  may  work 
great  injury.  Here  the  defendant  professes  to  take  from  plain- 
tiflfs  their  property,  really  upon  the  plea  that  it  is  worth  but 
little  to  the  plaintiffs,  and  much  to  the  defendant.  It  is  not 
an  ordinary  trespass.  It  is  a  perpetual  taking  of  the  property 
of  the  plaintiffs, — a  continuous  nuisance,  which  may  ripen 
into  a  right  unless  prevented. 

The  injury  is  one,  also,  which,  in  its  nature,  cannot  be  esti- 
mated. In  the  recent  case  of  Heilbron  v.  La^t  Chance  Water 
Ditch  Co.,  75  Cal.  117,  it  was  said:  "The  flow  of  the  water  of 
a  stream,  whether  it  overflow  the  banks  or  not,  naturally  irri- 
gates and  moistens  the  ground  to  a  great  and  unknown  extent, 
and  thus  stimulates  vegetation,  and  the  growth  and  decay  of 
vegetation  add,  not  only  to  the  fertility,  but  to  the  substance 
and  quantity  of  the  soil." 

If  this  be  so, — and  it  cannot  be  doubted, — it  is  obvious  that 
in  a  climate  like  that  where  this  land  is  situated,  the  benefit 
derived  from  a  flow  of  water  for  thirty  miles  along  its  boun- 
dary, and  ten  miles  through  it,  cannot  be  inconsiderable,  but 
yet  the  extent  of  benefit  must  ever  be  an  unknown  quantity. 
The  defendant  here  states  that  the  channel  of  the  river  above 
and  along  this  land  is  deep,  and  therefore  at  times  of  ordinary 
flow  the  seepage  cannot  be  great.  If  so,  it  must  be  important 
to  plaintiffs  that  the  channel  should  carry  a  full  stream,  and 
evidently  at  such  times  the  percolation  would  be  increased. 

2.  The  right  claimed  by  the  defendant  is  not  to  appropriate 
the  surplus  waters  of  extraordinary  floods,  when  the  flow  is 
more  destructive  than  useful.  It  claims  as  an  appropriator  a 
certain  quantity  of  water,  adversely  to  the  riparian  proprietor; 
and  if  the  claim  be  valid,  it  may  be.  asserted  at  any  stage  of 
the  water.  But  the  rights  of  the  riparian  proprietor  do  not 
depend  upon  the  quantity  of  water  flowing  in  the  stream.  Nor 
can  that  flow  be  said  to  be  an  extraordinary  flood  which  can 
be  counted  upon  as  certain  to  occur  annually,  and  to  continue 
for  months.  The  defendant  has  no  reservoir  to  retain  the  sur- 
plus waters  of  casual  and  unusual  freshets,  and  its  works 
would  be  of  little  value  if  its  dependence  were  only  upon  such 
waters. 
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And  certainly  it  would  be  a  poor  protection  to  the  plaintiffs 
to  have  to  depend  upon  the  keeper  of  the  head-gate  of  defend- 
ant to  take  only  a  proportionate  amount  of  water,  or  to  take 
water  only  when  it  could  be  done  without  injury  to  plaintiffs. 
There  was  no  error  in  excluding  the  offered  testimony. 

We  see  nothing  in  tne  suggestion  that  defendant  is  presum- 
ably the  licensee  of  the  United  States,  and  that  the  United 
States,  being  an  upper  riparian  proprietor,  could  take  a  rea- 
fionable  quantity  of  water  as  against  the  lower  riparian  owner. 

A  riparian  owner  may  not  authorize,  as  against  a  lower  pro- 
prietor, a  company  to  take  water  from  the  stream,  to  be  con- 
ducted at  a  distance  and  sold. 

We  see  no  occasion  to  discuss  the  question  as  to  whether 
the  river  is  navigable  or  not.  In  either  event  the  result  would 
be  the  same.  The  riparian  owner  on  a  non-tidal,  navigable 
stream  has  all  the  rights  of  a  riparian  owner  not  inconsistent 
with  the  public  easement:  Brown  v.  ChadbournCj  31  Me.  9;  50 
Am.  Dec.  641;  Moore  v.  Sanbome,  2  Mich.  519;  59  Am.  Dec. 
209;  Wood  on  Nuisances,  sec.  485;  Smith  v.  City  of  Rochester, 
92  N.  Y.  463;  44  Am.  Rep.  393;  Woodruff  v.  North  Bloomfield 
O.  M.  Co.,  9  Saw.  441. 

Beside,  Cole  Slough  is  not  claimed  to  be  a  navigable  stream. 
The  right  of  the  state  to  interfere  with  the  flow  there  would 
certainly  be  limited  to  the  interest  of  navigation. 

The  estate  of  the  plaintiffs  is  sufficient  to  enable  them  to 
maintain  this  action.  They  were  lessees  for  a  term  of  ten 
years,  with  the  privilege  of  purchasing  during  that  time.  If 
they  fail  to  perfect  the  purchase,  the  fact  that  the  injunction  is 
in  form  perpetual  cannot  injure  the  defendant.  If  the  estate 
which  the  injunction  was  designed  to  protect  cease  to  exist, 
there  would  be  no  one  to  enforce  the  judgment,  for  there  would 
be  no  one  in  privity  with  the  plaintiffs.  Practically,  it  would 
cease  to  exist. 

The  plea  in  abatement  cannot  be  sustained.  The  same 
plaintiffs,  excepting  only  the  representatives  of  the  estate  of 
Poly,  commenced  a  suit  for  a  similar  purpose  against  this  de- 
fendant, but  in  that  suit  claimed  damages.  That  suit  is  still 
pending,  and  in  it  defendant  has  appeared  and  answered. 

Originally  the  parties  to  the  two  suits  were  precisely  the 
eame,  but  after  the  plea  in  abatement  was  filed,  the  plaintiff, 
fcy  leave  of  the  court,  amended,  making  the  representatives  of 
Poly  co-plaintiffs. 

Now,  the  action  differs  from  the  former  one,  in  that  the 
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plaintiffs  are  not  entirely  the  same,  and  no  judgment  for  dam- 
ages is  asked,  and  the  last  complaint  charges  the  actual  di- 
version, and  the  threats  to  continue  at  a  date  subsequent  to 
the  bringing  of  the  first  action.  Considered  merely  as  a  mat- 
ter of  amendment,  the  court  properly  allowed  it.  The  plea 
in  abatement  is  not  favored,  and  the  fact  that  the  parties  are 
not  the  same  justifies  the  ruling  of  the  court  below. 

The  appeal  from  the  judgment  is  dismissed,  and  the  order 
denying  the  motion  for  a  new  trial  is  aflBrmed. 


In  the  case  of  HeiStron  v.  Last  Chance  Water  Ditch  Company,  76  Cal.  117^ 
referred  to  in  the  foregoing  opinion,  the  same  plaintiffs  brought  an  action 
against  the  Last  Chance  Water  Ditch  Company  to  restrain  it  from  diverting 
the  waters  of  Kings  River,  and  for  damages  for  past  diversion.  The  de- 
fendant set  up  a  right  to  divert  the  waters,  by  virtue  of  an  adverse  user  for 
a  time  exceeding  that  required  by  the  statute  of  limitations;  while  the  plain- 
tiffs contended  that  during  a  lease  which  had  been  made  of  the  land,  tha 
land  being  in  the  possession  of  tenants,  the  landlord  could  not  have  main- 
tained an  action  for  the  diversion,  and  that  therefore  the  statute  did  not  be- 
gin to  run  against  him.  The  court  held  that  the  landlord,  the  owner  of  the 
fee,  might  have  maintained  the  action  while  the  land  was  in  the  possession  of 
the  tenants,  the  injury  being  an  injury  to  the  inheritance,  and  that  not  hav- 
ing commenced  an  action  within  the  period  prescribed  by  the  statute,  he  and 
the  plaintiffs  were  barred. 

I>TVERSioN  OP  Waters  fboh  Stream  — Right  of  Rip abian  Proprietob 
TO  Remedy  by  Injunction:  Burden  v.  Stdn,  27  Ala.  104;  62  Am.  Dec.  758; 
Garwood  v.  New  York  etc.  R.  R.  Co.,  83  N.  Y.  400;  38  Am.  Rep.  462;  Sinith 
v.  City  of  Rochester,  92  N.  Y.  463;  44  Am.  Rep.  393. 

Riparian  Proprietor  can  Appropriate  Running  Sttrface  Water  to 
his  own  use,  but  must  not  so  divert  it  as  to  prevent  use  of  it  by  those  below 
him:  Redman  v.  Forman,  83  Ky.  214. 
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[75  Calipobnia,  525.] 
CONSTRUCTTVB  TRUSTS  IN  ReAL   PROPERTY  ABB   EXCEPTED   FROM   OPERATION 

OF  Statute  of  Frauds,  and  may  be  established  by  parol. 

Grantee  is  Guilty  of  Actual  Fraud  if  He  Obtains  Absolitte  Deed 
without  Consideration  by  Means  of  Parol  Promise  to  Reconvey, 
made  without  any  intention  of  performing  it,  and  cannot  interpose  the 
statute  of  frauds  as  a  defense  to  an  action  to  declare  a  constructive  trust 
in  the  land. 

Orantee's  Violation  of  Promise  to  Reconvey  is  Constructively  Fbactd- 
ulent,  and  gives  rise  to  a  constructive  trust,  which  may  be  established 
by  parol,  if  he  obtains  an  al)8olute  deed  without  consideration,  by  iiieans 
of  a  parol  promise  to  reconvey  to  the  grantor,  to  whom  he  standa  iu  a 
confidential  relation,  even  if  there  be  no  intention  at  the  time  not  to  per- 
form the  promise. 
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Want  ot  Covsisxraton  in  Desd  hat  bk  Shown,  notwithstandino  Re- 
cital THSREOF,  ia  connection  with  and  as  a  part  of  the  fraud  which  is 
charged  in  obtaining  the  deed. 

Relation  or  Husband  and  Wifk  is  CoNriDENTiAL  in  their  transactions 
with  each  other,  under  section  158  of  the  Civil  Code  of  California. 

Action  to  have  a  trust  declared  in  real  property,  and  for  a 
conveyance.    The  opinion  states  the  facts. 

A.  P.  Catlin  and  Add.  C.  Hinkson,  for  the  appellant. 
W.  H,  Beatty  and  A.  L.  Hart,  for  the  respondent. 

Hayne,  C.  This  is  a  suit  to  have  a  trust  declared  as  to  real 
property,  and  for  a  conveyance.  The  complaint  shows  sub- 
stantially the  following  facts:  — 

The  plaintiff  and  the  defendant  were  husband  and  wife. 
The  plaintiff  was  the  owner  of  the  property  in  controversy, 
upon  which  there  was  a  mortgage.  In  order  to  raise  money  to 
pay  off  the  mortgage,  the  plaintiff  determined  to  go  to  Arizona 
and  engage  in  business  there,  and  was  desirous  of  making  a 
will  before  his  departure,  so  that  the  property  should  go  to  his 
wife.  But  being  influenced  by  the  wish  to  save  her  the  ex- 
pense of  probate  proceedings  in  case  of  his  death,  and  having 
confidence  in  her,  and  relying  on  her  parol  promise  that  she 
would  reconvey  to  him  upon  his  request,  he  made  a  deed  to 
her,  absolute  in  form,  and  took  no  written  acknowledgment 
from  her.  The  deed  recited  that  it  was  made  in  consideration 
of  love  and  affection  and  of  the  sum  of  one  dollar,  the  receipt 
of  which  was  acknowledged.  But  it  is  averred  that  "  though 
said  deed  recites  a  consideration,  yet  in  truth  and  fact  there 
was  no  consideration  therefor,  and  no  money  was  paid  or  in- 
tended to  be  paid  as  a  consideration  for  said  deed."  It  is  also 
averred  that  the  promise  by  which  plaintiff  was  induced  to 
make  the  deed  was  in  bad  faith  and  false,  and  "  made  with  in- 
tent on  her  part  to  deceive,  and  did  deceive,  the  plaintiff." 

The  defendant  having  refused  to  reconvey  the  property,  the 
plaintiff  brought  this  suit  to  compel  a  reconveyance.  The 
court  below  gave  final  judgment  for  the  defendant  upon  de- 
murrer, and  the  plaintiff  appeals. 

The  argument  for  the  respondent  is  based  upon  the  statute 
of  frauds,  and  upon  the  rule  that  a  writing  shall  not  be  con- 
tradicted or  added  to  by  parol  evidence. 

The  statute  of  frauds  expressly  provides  that  a  contract  to 
convey  land  shall  be  void  unless  in  writing:  Civ.  Code,  sec. 
1624,  subd.  4;  and  that  no  trust  in  real  property  shall  be  valid 
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unless  created  by  writing  or  by  operation  of  law:  Civ.  Code^ 
sec.  852.  Under  these  provisions  there  can  be  no  doubt  but 
that  the  defendant's  promise  to  convey  was  invalid,  and  could 
not  be  enforced  as  such.  It  is  to  be  observed,  however,  that 
the  statute  excepts  from  its  operations  such  trusts  as  arise 
*'by  operation  of  law."  Substantially  the  same  exception  is 
in  the  English  statute  of  frauds  and  in  the  statutes  of  most  of 
the  United  States.  And  the  universal  construction  given  to 
it  is,  that  it  excepts  from  the  operation  of  the  statute,  among 
other  things,  trusts  which  arise  from  fraud,  actual  or  con- 
structive,— or,  as  they  are  termed,  constructive  trusts.  It  is 
no  longer  worth  while  for  any  counsel  to  argue  against  this 
construction  of  the  statute.  The  only  point  which  is  open  to 
debate  in  cases  of  this  character  is,  whether  the  facts  show 
such  a  case  of  fraud  as  falls  within  the  exception.  Such  fraud 
may  be  either  actual  or  constructive,  and  in  our  opinion  both 
exist  in  the  case  before  us. 

1.  We  think  there  was  actual  fraud.  As  above  stated,  the 
complaint  shows  that  the  parol  promise  upon  which  plaintiff 
relied  was  false  and  "in  bad  faith,"  and  "made  with  intent  to 
deceive."  The  construction  which  we  think  must  be  given  to 
this  averment  is,  that  the  promise  was  made  without  any  in- 
tention of  performing  it.  This  is  a  well-recognized  species  of 
fraud:  See  Bigelow  on  Fraud,  ed.  1888,  483,  484;  Sandfoss 
v.  Jones,  35  Cal.  481,  482.  And  the  Civil  Code  expressly  pro- 
vides that  "actual  fraud  ....  consists  in  any  of  the  follow- 
ing acts  committed  by  a  party  to  the  contract,  or  with  his 
connivance,  with  intent  to  deceive  another  party  thereto,  or  to 
induce  him  to  enter  into  the  contract:  ....  A  promise  made 
without  any  intention  of  performing  it":  Civ.  Code,  sec.  1572. 
Now,  inasmuch  as  it  is  admitted  by  the  demurrer  that  the 
promise  was  made  without  any  intention  of  performing  it,  we 
think  the  case  falls  directly  within  the  provision.  An  in- 
stance of  the  application  of  the  principle  to  facts  similar  to 
those  of  the  case  before  us  is  Newell  v.  Newell,  14  Kan.  202. 

It  is  to  be  observed  of  this  ground  that  the  essence  of  the 
fraud  is  the  existence  of  an  intent  at  the  time  of  the  promise 
not  to  perform  it.  But  for  such  intent,  there  would  be  no 
actual  fraud.  For  it  is  well  settled  that  the  mere  failure  to 
fulfill  a  promise  is  not  fraud:  Perry  v.  McHenry^  13  111.  236; 
Wpieeler  v.  Reynolds,  66  N.  Y.  234;  Levy  v.  Brush,  45  Id.  689; 
Burden  v.  Sheridan,  36  Iowa,  125;  14  Am.  Rep.  505;  Cowan 
V.  Wheeler,  25  Me.  267;  43  Am.  Dec.  283;  Boyd  v.  Stone,  U 
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Mass.  348.  But  if  the  evil  intent  existed,  there  was  actual 
fraud,  and  so  far  as  this  ground  is  concerned,  it  is  immaterial 
whether  there  was  a  confidential  relation  or  not:  Christy  v. 
SiU,  95  Pa.  St.  387. 

If  actual  fraud  existed,  the  statute  of  frauds  is  no  defense. 
And  it  does  not  need  any  citation  of  authorities  to  prove  that 
in  cases  of  such  fraud  the  rule  as  to  contradicting  or  adding 
to  a  writing  by  parol  evidence  has  no  application. 

2.  But  if  the  intent  not  to  perform,  above  referred  to,  had 
not  been  averred,  we  think  the  plaintiff  is,  nevertheless,  enti- 
tled to  relief  upon  the  other  facts  alleged,  on  the  ground  of  the 
confidential  relation  existing  between  the  parties. 

It  is  not  every  case  where  parties  trust  each  other  that  the 
law  recognizes  as  confidential:  Doyle  v.  Murphy,  22  111.  508;, 
74  Am.  Dec.  165;  Steele  v.  Clarke,  77  Id.  474;  Weer  v.  Gandy 
88  Id.  493,  494.  But  the  relation  of  husband  and  wife  is  ex- 
pressly declared  by  statute  to  be  of  that  character.  The  pro- 
vision of  the  Civil  Code  is  as  follows: — 

"  Sec.  158.  Either  husband  or  wife  may  enter  into  any  en- 
gagement or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property,  which  either  might  if  unmarried; 
subject,  in  transactions  between  themselves,  to  the  general 
rules  which  control  the  actions  of  persons  occupying  confiden- 
tial relations  with  each  other,  as  defined  by  the  title  on  trusts.'^ 

It  is  not  surprising  that,  in  taking  away  the  wife's  common- 
law  incapacity  to  contract,  the  legislature  should  have  thought 
it  prudent  to  throw  around  her  the  safeguards  which  arise 
from  the  trust  relation.  Possibly,  at  first  view,  it  might  seem 
strange  that  it  should  have  been  thought  necessary  to  accord 
the  same  protection  to  the  husband.  Perhaps  this  is  to  be  re- 
garded as  an  acknowledgment  of  woman's  position  in  modem 
society.  But,  at  any  rate,  the  provision  is  in  positive  and  di- 
rect language,  and  where  such  is  the  case,  the  courts  are  not 
at  liberty  to  disregard  it. 

Nor  is  it  necessary  to  consider  what  would  be  the  rule  in 
cases  where  it  appears  that  there  was  in  fact  no  actual  confi- 
dence between  the  parties, — that  is  to  say,  where  the  wife  is 
living  in  independence  of  or  in  hostility  to  the  husband:  See 
Falk  V.  Turner,  101  Mass.  496.  For  it  is  averred  that  the 
plaintiflF  "  had  at  all  times  confidence  in  his  said  wife  and  her 
devotion  and  fidelity  to  him,"  and  that  he  made  the  deed 
"  having  confidence  in  his  said  wife,  and  in  her  said  represen- 
tation and  promises,  and  relying  upon  the  same." 
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The  relation  of  the  parties  to  each  other,  therefore,  was  con- 
fidential in  fact  as  well  as  in  law.  The  plaintiff  was  induced 
to  make  the  deed  by  the  confidence  which  he  had  in  his  wife, 
and  the  belief  thereby  engendered  that  she  would  perform  her 
promise.     But  for  that  he  would  not  have  made  it. 

The  betrayal  of  such  confidence  is  constructively  fraudu- 
lent, and  gives  rise  to  a  constructive  trust.  This  is  indepen- 
dent of  any  element  of  actual  fraud:  1  Story's  Eq.  Jur.,  sees. 
258,  307.  The  law,  from  considerations  of  public  policy,  pre- 
sumes such  transactions  to  have  been  induced  by  undue  in- 
fluence: Civ.  Code,  sec.  2235;  Bigelow  on  Fraud,  ed.  1888, 
261,  262;  Kerr  on  Fraud  and  Mistake,  Bump's  Am.  ed.,  151; 
Hovenden  on  Fraud,  18.  The  extent  and  variety  of  the  ap- 
plication of  this  principle  to  persons  in  confidential  relations 
with  each  other  may  be  seen  from  the  notes  to  the  leading 
case  of  Huguenin  v.  Basely,  2  Lead.  Cas.  Eq.,  pt.  2,  p.  38. 
From  the  cases  there  cited,  it  will  abundantly  appear  that 
while  it  is  not  impossible  that  a  gift  between  persons  in  such 
relations  may  be  valid,  yet  that  all  such  transactions  are  con- 
structively fraudulent,  and  are  only  to  be  upheld  upon  a 
showing  of  special  circumstances:  See  also  Hatch  v.  Hatch,  9 
Ves.  296.  Now,  if  this  be  so, — if  the  law  does  not  permit  such 
transactions  to  stand  even  where  there  was  an  intention  that 
the  donee  should  have  the  property, — how  much  more  should 
it  interpose  where,  as  here,  there  was  no  such  intention,  but 
only  an  intention  that  she  should  retain  the  semblance  of 
ownership  for  a  time. 

We  think  the  authorities  fully  bear  out  the  assertion  that  in 
such  cases  a  constructive  trust  arises,  and  that  the  statute  of 
(rauds  has  no  application. 

In  Wood  V.  Rabe,  96  N.  Y.  426,  48  Am.  Rep.  640,  a  son  was 
induced  by  the  parol  promise  of  his  mother  to  confess  a  judg- 
ment in  her  favor,  and  allow  her  to  purchase  under  it  a  piece 
of  his  real  property.  It  was  held  that  a  constructive  trust 
arose;  and  the  court,  per  Andrews,  J.,  said:  "  It  was  on  the 
part  of  the  son  the  case  of  a  confidence  induced,  not  by  the 
bare  promise  of  another,  but  by  the  promise  and  the  confiden- 
tial relations  conjoined.  The  confidence,  in  fact,  has  its  spring 
and  origin  in  the  relation,  and  that  relation  was  a  controlling 
ingredient  moving  his  action.  It  would  be  a  gross  wrong  to 
permit  that  confidence  to  be  betrayed,  and  we  are  of  opinion 
that  the  statute  of  frauds  cannot  be  invoked  as  a  bar  to  relief. 

The  principle  that  when  one  uses  a  confidential  relation  to 
Am.  St.  Bar.,  Vol.  VU.  —  U 
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acquire  an  advantage  which  he  ought  not  in  equity  and  good 
conscience  to  retain,  the  court  will  convert  him  into  a  trustee, 
and  compel  him  to  restore  what  he  has  unjustly  acquired,  or 
Beeks  unjustly  to  retain,  has  frequently  been  applied  to  trans- 
actions within  the  statute  of  frauds." 

So  where  a  devise  is  made  to  one,  upon  his  parol  promise  to 
hold  it  in  trust  for  another,  a  trust  arises,  and  the  statute  of 
frauds  is  not  allowed  as  a  defense:  Church  v.  Rulandj  64  Pa. 
St.  442j  ^Barren  v.  HanricJc,  42  Ala.  71,  72;  Hoge  v.  Hoge,  1 
Watts,  163;  26  Am.  Dec.  52.  So  it  has  been  held  (although 
there  is  some  conflict  in  the  authorities)  that  where  one  is 
allowed  to  purchase  at  an  execution  sale  upon  his  parol  prom- 
ise to  hold  for  the  judgment  debtor,  a  trust  arises:  Wolford  v. 
Herringtony  74  Pa.  St.  31J.;  15  Am.  Rep.  548;  Arnold  v.  Cord^ 
16  Ind.  177. 

But  the  case  which  we  think  is  most  directly  in  point  is 
Young  v.  Peaby^  2  Atk.  254.  There  a  father  obtained  from 
his  daughter,  without  consideration,  a  conveyance  of  real 
property,  upon  his  parol  promise  to  hold  it  for  a  particular 
purpose,  viz.,  "as  a  trustee  only  for  her  and  her  heirs,  .... 
and  that  he  would  not  claim  or  insist  upon  any  benefit  or  ad- 
vantage thereof."  No  actual  fraud  was  shown.  The  father 
died  bankrupt;  and  on  a  bill  against  the  assignees,  it  was 
decreed  that  the  conveyance  should  be  set  aside,  not  upon  the 
ground  of  an  implied  or  resulting  trust,  but  upon  the  ground 
of  constructive  fraud,  which  would  now  be  said  to  give  rise  to 
a  constructive  trust.  Lord  Hardwicke  said:  "There  have 
been  a  great  many  cases  even  since  the  statute  of  frauds 
where  a  person  has  obtained  an  absolute  conveyance  from  an- 
other, in  order  to  answer  one  particular  purpose,  but  has  after- 
wards made  use  of  it  for  another,  that  this  court  has  relieved 
under  the  head  of  fraud;  for  a  practice  of  this  sort  is  a  deceit 
and  fraud  which  this  court  ought  to  relieve  against;  the  doing 
it  is  dolxis  malus,  and  that  appears  to  be  the  present  case  ": 
See  also  Haigh  v.  Kaye,  L.  R.  7  Ch.  469. 

The  principle  of  this  case  was  extended  in  Murray  v.  DakCj 
46  Cal.  648,  649,  to  a  transaction  between  parties  who  did  not 
stand  in  confidential  relations  to  each  other.  Whether  that 
was  a  proper  extension  of  the  principle  need  not  be  considered 
here. 

It  must  be  admitted  that  there  are  cases  in  which  the  relief 
has  been  denied.  But  it  will  generally  be  found  that  in  such 
cases  the  confidential  relation  has  been  overlooked.    And  we 
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think  the  cases  we  have  cited  are  in  accordance  with  sound 
principle.  For  if  the  relief  cannot  be  granted  in  this  case,  we 
do  not  see  how  it  could  be  granted  if  an  attorney  should,  by 
his  parol  promise,  induce  his  client  to  put  the  property  in  hia 
name  for  some  temporary  purpose,  and  then  refuse  to  recon- 
vey  on  the  ground  of  the  absence  of  a  written  acknowledg- 
ment; and  so  of  principal  and  agent,  parent  and  child,  trustee 
and  cestui  que  trust,  etc. 

It  is  to  be  observed  that  the  trust  is  not  a  resulting  trust, 
properly  so  called.  The  relief  is  not  granted  merely  on  the 
ground  of  want  of  consideration.  The  fact  that  a  deed  is 
without  consideration,  or  is,  as  is  sometimes  said,  voluntary, 
is  not  of  itself  sufl&cient  to  avoid  the  deed:  Viney  v.  Abbott^ 
109  Mass.  300;  Jackson  v.  Gamsey,  16  Johns.  189;  Oreen  v. 
Thomas,  11  Me.  321;  Laberee  v.  Carleton,  53  Id.  212;  Poe  v. 
Domec,  48  Mo.  443.  This  is  at  least  one  of  the  things  designed 
to  be  expressed  by  section  1040  of  the  Civil  Code,  which  pro- 
vides that  "  a  voluntary  transfer  is  an  executed  contract,  sub- 
ject to  all  the  rules  of  law  concerning  contracts  in  general, 
except  that  a  consideration  is  not  necessary  to  its  validity." 
The  want  of  consideration,  however,  is  a  fact  proper  to  be 
proved  in  connection  with  and  as  a  part  of  the  constructive 
fraud:  Shotwell  v.  Shotwell,  24  N.  J.  Eq.  385. 

Nor  does  the  recital  of  a  consideration  stand  in  the  way  of 
the  relief.  As  is  well  known,  it  was  a  settled  rule  of  the  early 
law  that  if  no  consideration  was  expressed  or  proved,  a  use 
resulted  to  the  grantor.  To  prevent  this,  it  became  common 
to  make  the  deed  recite  a  consideration.  And  while  such 
recital  could  be  contradicted  for  collateral  purposes,  it  could 
not  be  contradicted  for  the  purpose  of  avoiding  the  deed: 
Farrington  v.  Barr,  36  N.  H.  89;  Coles  v.  Soulsby,  21  Cal.  47; 
Rhine  v.  Ellen,  36  Id.  369;  Martin  v.  Splivalo,  69  Id.  614;  or 
for  the  purpose  of  raising  a  resulting  trust:  Rtbss  v.  Mebius,  16 
Id.  356;  Graves  v.  Graves,  29  N.  H.  129;  Philbrook  v.  Delano, 
29  Me.  412,  413.  But  this  only  means  that  the  recital  could 
not  be  contradicted  for  the  mere  purpose  of  showing  a  want  of 
consideration.  Where  fraud  is  charged,  the  want  of  consid- 
eration may  be  shown  in  connection  with  and  as  part  of  the 
fraud.  In  cases  like  the  present,  the  confidential  relation  is 
one  circumstance,  the  parol  promise  is  another,  and  the  want 
of  consideration  is  a  third.  In  cases  of  fraud,  actual  or  con- 
structive, no  mere  form  of  words  which  the  parties  have  made 
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use  of  can  ehut  out  inquiry  as  to  the  real  facts.  And  thifr 
from  the  necessity  of  the  case.  For,  as  has  been  pertinently 
asked,  if  parol  evidence  be  not  admissible,  how  else  can  the. 
fraud  be  shown? 

The  objection  that  parol  evidence  is  not  admissible  to  con- 
tradict or  to  add  to  the  deed  is  a  distinct.,  ground  from  the 
statute  of  frauds:  1  Story's  Eq.  Jur.,  sec.  158,  The  admissi- 
bility of  such  evidence  is  sometimes  put  upon  the  ground  that 
it  does  not  contradict  or  add  to  the  deed.  Thus  in  Hall  v. 
Livingston,  3  Del.  Ch.  373,  the  chancellor  said  in  reference  to 
this  subject:  "  There  is  a  well-recognized  distinction  between 
contradicting  a  deed  or  impairing  its  legal  operation,  and  rais- 
ing out  of  the  transaction  an  equity  dehors  the  deed,  binding 
the  grantee's  conscience  to  hold  the  land  for  the  real  purposes 
of  the  conveyance,  and  not  according  to  its  legal  operation, 
when  the  latter  use  of  it  would,  under  the  circumstances, 
work  fraud.  Such  an  equity  is  held  to  be  independent  of  the 
deed,  and  not  excluded  by  it  as  a  mere  conveyance  of  the 
legal  estate,  unless  there  be  in  it  some  terms  or  implication  to 
that  effect.  To  support  such  an  equity,  parol  evidence  is  ad- 
missible, not  as  contradicting  the  deed,  but  as  explanatory  of 
the  transactions  out  of  which  the  equity  arises." 

Perhaps  the  most  comprehensive  and  philosophical  expres- 
sion of  the  rule  is,  that  parol  evidence  is  admissible  to  raise  a 
trust  in  cases  of  actual  or  constructive  fraud.  But  whatever 
may  be  thought  of  the  terms  in  which  it  is  expressed,  the  rule 
itself  is  well  settled:  2  Wharton  on  Evidence,  sec.  1038;  Bige- 
low  on  Fraud,  ed.  1888,  c.  10,  sec.  8;  Reeves  v.  Bdss,  39  Tex. 
631;  Church  v.  RvZand,  64  Pa.  St.  442;  Isenhoot  v.  Chamber- 
lain, 59  Cal.  637. 

If  we  are  right  in  the  foregoing,  the  point  as  to  the  necessity 
of  an  acknowledgment  by  the  wife  before  a  notary  does  not 
require  serious  consideration.  The  statute  has  no  relation  to 
trusts  raised  by  parol  evidence. 

We  therefore  advise  that  the  judgment  be  reversed,  with 
directions  to  overrule  the  demurrer  to  the  complaint,  with 
leave  to  defendant  to  answer. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  complaint,  with  leave  to  defendant  to  answer. 
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Absolute  Deed  on  Grantee's  Oral  Promise  to  Sell  Premises,  Dis- 
-CHARGE  Mortgage,  Pat  Surplus,  and  Reconvey  any  unsold  part  to  gran* 
tor's  wife,  is  a  valid  trust:  Clark  v.  Haney,  62  Tex.  511;  50  Am.  Rep.  536. 

Trust  Resulting  to  Principal  in  Lands  Bought  bt  Agent  in  his 
Own  Name:  Rose  v.  Hayden,  35  Kan.  106;  57  Am.  Rep.  145;  and  see  Ryan 
V.  Doe,  34  N.  Y.  307;  90  Am.  Dec.  696. 

Constructive  Trust,  Fraud  as  Ground  for  Converting  Convbyanck 
INTO:  Jack8(m  v.  Cleveland,  15  Mich.  94;  90  Am.  Dec.  272,  note. 

Grantee  is  not  Affected  by  Separate  Declaration  of  Trust  not  re- 
ferred to  in  the  deed  nor  known  to  the  grantee:  Rogers  v.  Rogers,  53  Wis.  36; 
40  Am.  Rep.  766. 

Parol  Evidence  may  be  Introduced  to  Show  that  Fraud  was  Prac- 
ticed, not  only  in  the  execution  of  a  deed,  but  in  obtaining  the  acknowledg- 
ment: Cmer  v.  Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552. 

Resulting  Trusts  may  be  Established  by  Parol  Evidencb,  but  such 
evidence  must  be  very  clear,  certain,  and  convincing:  Antlie  v.  Neide,  85 
Ala.  236;  Woodioardv.  Sibert,  82  Va.  441;  Parker  y.  Logan  Brothers  <Sc  Co., 
82  Id.  376;  SidUtxinv.  SulUvan,  86  Tenn.  376.  But  resulting  trusts  cannot 
be  created  by  parol  agreements  or  payments  of  money  made  before  or  after 
the  title  passes,  nnless  at  that  instant  the  facts  existent  will  raise  a  trust: 
Sullivan  v.  Sullivan,  supra.  Nor  will  parol  agreements  that  another  shall  be 
interested  in  a  purchase,  or  parol  declarations  by  purchaser  that  he  buys  for 
another,  without  an  advance  of  money  by  that  other,  raise  a  resulting  trust, 
but  will  be  inoperative  under  the  statute  of  frauds:  Bland  v.  Tulley,  50 
Ark.71. 
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New   York   and    Colorado    Mining    Stndioatb 
AND  Company  v,  Rogers. 

in  COLOBADO,  6.1 

VXBDIOT  NOT  DiSTTTBBED  WHERE  EVIDENCE  IS  IN  ClONTLICT.  — Where,  in 
an  action  to  recover  damages  for  personal  injuries  caused  by  the  employ* 
ment  of  defective  appliances,  and  negligence  connected  therewith,  th« 
evidence  is  conflicting,  and  the  jury  elect  to  accept  that  produced  by 
the  plaintiff,  such  election  will  not  be  questioned  on  appeal. 

Mastxb  and  Servant — Unsate  Appliance  —  Findino  or  Jurt  Ck)B* 
RECT.  —  Where,  in  an  action  to  recover  damages  for  personal  injury  sus- 
tained by  a  falUng  bucket  in  a  shaft,  and  caused  by  unsafe  appliances, 
and  negligence  connected  therewith,  it  appears  that  the  bucket  in  use 
was  hoisted  and  lowered  by  means  of  a  rope,  about  eight  feet  of  the 
lower  end  of  which  was  wet  and  frozen,  and  with  great  difficulty  fastened 
to  the  bail  of  the  bucket;  that  at  the  time  of  the  accident  the  rope  was 
adjusted  and  fastened  in  the  usual  manner;  that  the  foreman  had  pre- 
viously given  instructions  to  have  the  frozen  part  of  the  rope  cut  off,, 
and  apparatus  substituted  so  as  to  make  the  fastening  secure;  that  im- 
mediately  after  the  accident  this  was  done,  and  within  thirty-six  hour» 
safe  appliances  were  in  use;  that  the  evidence  was  conflicting  as  to- 
whether  a  pin  to  fasten  the  rope  to  the  bucket  was  furnished,  or  could 
have  been  used  if  furnished,  and  also  as  to  whether  specific  instructions 
were  given  as  to  how  the  fastening  should  be  made,  —  the  jury  were- 
justified  in  finding  the  appliance  unsafe,  and  that  defendant  had  knowl- 
edge of  its  condition  before  the  accident. 

Oontributort  Neolioence  —  Presumption.  —  Where,  in  an  action  for 
damages  for  personal  injury,  the  question  of  contributoiy  negligence  i» 
fairly  submitted  to  the  jury,  it  will  be  presumed  that  they  considered 
it,  and  the  judgment  will  not  be  disturbed,  in  the  absence  of  error  in 
receiving  evidence,  or  in  charging  the  jury. 

Uabteb  and  Servant  —  Declarations  of  Foreman  as  Res  Gest^. — 
Where,  in  an  action  to  recover  damages  for  personal  injury  received 
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from  the  ttse  of  nnsafe  appliances,  it  appears  that  the  foreman  on  th« 
ground,  in  charge  of  the  work  and  acting  directly  in  the  line  of  his  duty, 
made  declarations  as  to  the  unsafe  condition  of  the  appliances  imme- 
diately or  within  half  an  hour  after  the  accident,  such  declarations  are 
admissible  as  part  of  the  res  geatoe. 

Action  by  Rogers  to  recover  for  personal  injuries  received 
while  in  the  employment  of  the  appellant  company.  The  plain- 
tiff, being  a  carpenter,  was  working  at  the  bottom  of  a  shaft, 
and  his  tools  and  materials  were  lowered  to  him  by  means  of  a 
bucket  worked  by  a  windlass.  This  bucket  became  unfast- 
ened from  the  rope  which  held  it,  and  descended  the  shaft, 
striking  plaintiff  about  the  head  and  legs,  injuring  him  and 
bruising  other  parts  of  his  body.  His  injuries,  though  severe, 
did  not  prevent  him  doing  light  work  again  in  two  or  three 
weeks  after  the  accident.  He  recovered  verdict  and  judg- 
ment for  three  hundred  dollars,  and  from  the  judgment  this 
appeal  is  taken. 


M.  B.  Carpenter,  for  the  appellant. 
No  appearance  for  the  respondent. 


Helm,  J.  The  ground  of  recovery  upon  which  plaintiff  be- 
low relied  was  negligence  on  the  part  of  defendant  in  not 
furnishing  and  maintaining  safe  machinery  or  appliances  for 
the  work  in  which  he  was  engaged.  The  rule  upon  this  sub- 
ject is  familiar.  It  will  be  found  suflSciently  stated  in  Wells 
V.  Coe,  9  Col.  159. 

As  to  the  defective  condition  of  the  appliance  in  use,  and 
the  negligence  of  defendant  in  connection  therewith,  the  evi- 
dence is  conflicting.  The  witnesses  upon  this  question  offered 
by  the  respective  parties  are  about  equal  in  number,  and 
where  conflicts  occur  the  jury  undoubtedly  accepted  the  tes- 
timony of  those  produced  by  plaintiff.  Such  election  of  the 
jury  will  not  be  questioned  by  us. 

Bearing  this  in  mind,  we  turn  to  the  testimony,  and  find 
that  the  bucket  supplied  was  large,  being  the  half  of  a  barrel 
which  had  been  sawed  in  two  in  the  middle;  that  it  was  de- 
tached from  the  rope  when  hoisted,  and  reattached  upon  lower- 
ing; that  about  eight  feet  of  the  lower  end  of  the  rope  in  use 
had  been  wet,  and  was  frozen  stiff,  so  that  it  could  with  great 
difiiculty  be  fastened  to  the  bail  of  the  bucket;  that  this  rope 
was  adjusted  at  the  time  of  the  accident  in  the  usual  manner, 
that  is,  in  the  way  the  men  were  in  the  habit  of  making  the 
fastening.     There  is  conflict  as  to  whether  a  *'  pin  "  was  fur- 
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nished,  and  as  to  whether  the  frozen  rope  could  have  been 
passed  through  the  loop  in  the  bail  so  as  to  use  a  pin,  had 
there  been  one;  also  as  to  whether  specific  orders  were  given 
concerning  the  manner  of  fastening  the  rope  to  the  bail.  It 
appears  that  the  foreman  had  previously  given  instructions  to 
have  the  frozen  part  of  the  rope  cut  oflF,  and  apparatus  sub- 
stituted so  as  to  make  the  connection  more  secure;  likewise 
that,  immediately  after  the  accident,  this  was  done  by  mak- 
ing a  knot,  the  frozen  end  being  removed,  and  the  foreman  re- 
marking that  "in  the  morning  he  would  have  it  fixed  safe." 
Within  thirty-six  hours  a  chain  with  an  open  link  and  proper 
accessories  were  furnished  and  in  use.  We  think  the  jury 
were  justified  in  finding  the  appliance  in  question  unsafe;  also 
that  defendant  had  knowledge  of  its  condition  at  least  two 
weeks  before  the  accident.  We  cannot  say  that  the  jury 
should  have  charged  plaintiff  with  contributory  negligence. 
This  question  was  fairly  submitted  to  them,  and  we  must  pre- 
sume that  they  considered  it.  Therefore,  unless  error  was 
committed  in  receiving  evidence  or  in  charging  the  jury,  the 
judgment  should  not  be  disturbed. 

But  it  is  argued  by  counsel  for  appellant  that  there  was  er- 
ror in  admitting  proof  of  the  foreman's  declaration  as  to  the 
unsafe  condition  of  the  connecting  appliance  furnished.  No 
doubt  exists  about  the  making  of  the  statement,  for  the  fore- 
man admits  it.  Counsel's  position  is,  that,  being  made  after 
the  injury,  it  should  have  been  regarded  as  hearsay,  and  re- 
jected. According  to  the  testimony  of  one  witness,  the  declara- 
tion was  made  about  thirty  minutes  after  plaintiflF  was  hurt; 
another  witness  declares  that  it  was  made  "just  after  the  ac- 
cident," but  admits  on  cross-examination  that  it  might  have 
been  "half  an  hour  after";  while  the  foreman  himself,  who 
was  defendant's  witness,  says  it  was  "immediately  after  the 
accident."  The  foreman  was  defendant's  agent  in  charge  of 
the  mine,  and  was  upon  the  ground  when  plaintifi"  was  injured. 
He  proceeded  at  once  to  the  shaft,  and  directed  the  employees 
to  fix  the  appliance  in  question.  His  remark  was  called  forth 
by  the  accident,  and  was  uttered  while  giving  instructions 
with  reference  to  that  which  plaintifl*  claims  was  its  cause. 
His  good  faith  towards  defendant,  and  devotion  to  its  interests 
are  unquestioned.  His  purpose  in  the  changes  ordered  was 
undoubtedly  to  remove  danger  and  prevent  repetitions  of 
similar  injuries  in  the  future.  He  was  acting  directly  in  the 
line  of  his  duty,  and  for  the  time  being  stood  in  the  shoes  of 
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bis  principal.  The  main  facts  under  investigation  by  the  jury 
upon  the  trial  were  the  accident  and  its  cause.  The  declara- 
tion in  question  was  not  an  idle  statement,  wholly  discon- 
nected from  the  principal  fact.  It  tended  to  throw  light  upon 
the  circumstances  attending  the  injury,  including  the  cause 
thereof,  and  to  illustrate  its  character.  We  shall  liold  that 
there  was  no  abuse  of  the  "sound  discretion"  lodged  with  the 
court  in  admitting  it  as  part  of  the  res  gestae. 

It  is  not  necessary  to  discuss  the  specific  assignments  of  er- 
ror relating  to  the  charge.  Each  of  defendant's  instructions 
refused  was  defective  in  one  or  more  important  particulars, 
and  should  not  have  been  given.  Considered  as  a  whole,  the 
charge  is  not  obnoxious  to  the  objections  urged  in  argument. 
The  judgment  is  affirmed. 


Verdict  will  not  be  Distitbbed  whekb  Evidencb  is  Conflicting: 
Wilcoxson  V.  Burton,  27  Cal.  228;  87  Am.  Dec.  66,  note;  Van  Dusen  v.  Star 
etc.  Co.,  36  Cal.  571;  95  Am.  Dec.  209;  St.  Louis  etc.  B.  R.  Co.  v.  Terhune,  50 
111.  151;  99  Am.  Dec.  504;  Continental  Life  Ins.  Co.  v.  Young,  113  Ind.  159; 
3  Am.  St.  Rep.  630;  CoUon  v.  Shaffer,  23  Neb.  724;  Clarke  v.  Chicago  etc. 
R.  B.  Co.,  23  Id.  613. 

Duty  of  Master  to  Furnish  Safe  Appliances:  Sutridge  v.  Missouri  etc. 
B.  B.  Co.,  94  Mo.  468;  4  Am.  St.  Rep.  392,  and  note  395;  Wuotilla  v.  Lum- 
ber Co.,  37  Minn.  153;  6  Am.  St.  Rep.  832,  and  note  836;  St.  Louis  etc.  B.  B. 
Co.  V.  Irwin,  37  Kan.  701;  1  Am.  St.  Rep.  266,  and  note  274;  Moynihan  v. 
Hills  Co.,  146  Mass.  586;  4  Am.  St.  Rep.  348;  Atclunson  etc.  B'y  Co.  v.  McKee, 
37  Kan.  592;  Little  Bock  etc.  B'y  Co.  v.  Leverett,  48  Ark.  333;  3  Am.  St.  Rep. 
230,  and  note  240;  P.  <5e  B.  B'y  Co.  v.  Hughes,  119  Pa.  St.  301. 

Declartions,  when  Admissible  as  Part  of  the  Res  GESTiE:  People  v. 
Vernon,  35  Cal.  49;  95  Am.  Dec.  49,  and  extended  note;  McDowell  v.  Chid- 
emitli,  6  Md.  319;  61  Am.  Dec.  305;  Frink  v.  Coe,  4  G.  Greene,  555;  61  Am. 
Dec.  141;  Simon  v.  Manning,  99  N.  C.-  327;  Hamilton  v.  State,  10  Am.  Rep. 
22,  and  note  28;  Stockman  v.  State,  24  Tex.  App.  387;  5  Am.  St.  Rep.  894, 
*nd  note  896;  LiUle  Bock  etc.  B'y  Co.  v.  Leverett,  48  Ark.  333;  3  Am.  St.  Rep. 
230,  and  note  240;  when  admissible  in  suit  for  injuries  from  use  of  defective 
machinery:  Atchison  etc.  B'y  Co.  v.  Sadler,  38  Kan.  128;  5  Am.  St.  Rep.  729. 
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Adams  v.  Schiffer. 

[11  COLOBADO,  15.] 

MiSREPRKSENTATioN  TO  AvoiD  Ck>iiTBAC!T  must  be  the  proxiinate  and  imme- 
diate  oaase  of  the  transaction.  It  is  not  enough  that  it  may  have  re* 
motely  or  indirectly  contributed  to  the  transaction,  or  may  have  supplied 
a  motive  to  the  other  party  to  enter  into  it.  The  representation  must 
be  the  very  ground  on  which  the  transaction  has  taken  place. 

Fraud  must  Relate  to  Facts  then  EbusTiNO,  or  which  had  previously 
existed;  hence  non-performance  of  a  promise  made  in  the  course  of  ne- 
gotiations is  not  of  itself  fraud  or  evidence  of  fraud,  and  the  fact  that 
a  party  has  been  defrauded  by  subsequent  transactions  caunot  operate  to 
afifect  or  invalidate  a  prior  independent  contract  made,  entered  into,  and 
executed  for  a  good  and  valuable  consideration. 

Duress  of  Goods,  —  Where  Party  has  Possession  or  control  of  the  prop- 
erty of  another,  and  refuses  to  surrender  it  to  the  control  and  use  of  the 
owner  except  upon  compliance  with  an  unlawful  demand,  a  contract 
made  or  money  paid  by  the  owner  under  such  circumstances,  to  emanci- 
pate the  property,  is  to  be  regarded  as  made  under  compulsion  and 
duress. 

Duress.  —  Refusal  on  Demand  to  pay  a  debt  that  is  due,  thereby  forcing 
the  creditor  to  receipt  in  full  for  only  a  partial  payment,  does  not  con- 
stitute duress,  if  the  debtor  has  done  nothing  unlawful  to  cause  th» 
financial  embarrassment  which  compelled  him  to  submit  to  the  extor- 
tion. 

Dub£ss  or  Property.  —  Under  an  Agreement  to  convey  a  perfect  title 
to  certain  property,  the  grantor  gave  a  quitclaim  deed,  which  the 
grantee  accepted;  an  unfounded  claim  to  the  same  property  was  then 
made  by  a  third  party,  and  voluntarily  bought  up  by  such  grantee.  At 
this  time  the  grantor  was  a  depositor  in  the  grantee's  bank,  and  the  lat- 
ter, by  refusing  to  honor  his  checks,  compelled  him,  in  a  settlement  be- 
tween them,  to  pay  part  of  the  money  paid  to  such  third  party  by  the 
grantee,  thus  causing  what  constitutes  a  duress  of  the  grantor's  prop- 
erty, and  making  the  settlement  void,  because  the  acceptance  of  the 
quitclaim  deed  by  the  grantee  was  a  waiver  of  a  covenant  against  en- 
cumbrances, and  all  right  to  repayment  of  any  part  of  the  sum  paid 
such  third  party. 

Banks.  —  Money  Deposited  in  Bank  in  the  ordinary  way  is  money 
loaned  to  the  bank,  with  the  superadded  obligation  that  it  is  to  be  paid 
when  demanded  by  check. 

Action  for  an  accounting.  The  contract  of  January  24^ 
1881,  mentioned  in  the  opinion,  is  in  substance  as  follows: 
Adams  agreed  to  sell  to  Schiffer  an  undivided  one-half  inter- 
est in  the  mining  property  known  as  Summit  lode  and  mill- 
site,  which  he  agreed  to  relocate  under  the  name  of  Aztec  lode- 
and  mill-site,  if  advisable  so  to  do,  and  that  the  terms  of  this 
agreement  should  apply  equally  to  either  name.  The  consid- 
eration named  was  three  thousand  five  hundred  dollars,  of 
which  fifteen  hundred  dollars  was  to  be  paid  in  cash  at  onccy 
and  the  other  two  thousand  dollars  when   Adams  executeJ 
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and  delivered  to  Schiffer  good  and  sufficient  deed  and  title  to 
the  property;  that  when  the  whole  property  shall  be  sold  by 
consent  for  forty  thousand  dollars,  or  when  Schiffer's  interest 
shall  sell  for  twenty  thousand  dollars,  he  will  at  once  pay 
Adams  six  thousand  dollars,  Schiffer  to  furnish  five  thousand 
dollars  as  needed  to  work  and  develop  the  property,  said  five 
thousand  dollars  to  be  repaid  out  of  any  proceeds  arising  frona 
the  property  in  any  manner.  In  the  March  following  said 
contract,  Adams  sold  to  one  Forsch  one  eighth  of  his  re- 
maining interest  in  said  property  for  two  thousand  five  hun- 
dred dollars,  two  hundred  and  fifty  dollars  paid  down,  the 
remaining  two  thousand  two  hundred  and  fifty  dollars  to  be 
paid  on  or  before  June  1,  1881,  or  as  soon  thereafter  as  perfect 
title  deed  could  be  given,  to  consist  of  good  warranty  deed,  or 
duplicate  receipt  for  a  United  States  patent  to  said  property. 
On  June  15,  1881,  Adams  gave  Schiffer  a  quitclaim  deed  for 
a  half-interest  in  the  property,  under  the  name  of  Aztec,  and 
received  the  remainder  of  the  purchase-money,  two  thousand 
dollars.  Adams  tendered  Schiffer,  as  representing  Forsch,  at 
the  same  time,  a  deed  for  the  interest  sold  him  in  March. 
Schiffer  refused  to  receive  the  deed  and  pay  the  remainder  of 
the  purchase-money,  two  thousand  two  hundred  and  fifty  dol- 
lars, claiming  fraud  on  the  part  of  Adams,  which  the  latter 
denied.  Schiffer  offered  to  receive  the  deed,  and  pay  on& 
thousand  seven  hundred  and  fifty  dollars  for  a  receipt  in  full 
of  the  remaining  purchase-money.  Adams  finally  accepted^ 
took  the  money,  and  delivered  the  deed.  On  this  transaction, 
Adams  claims  five  hundred  dollars  as  the  remainder  of  the 
unpaid  purchase-money.  On  October  18, 1881,  Adams  agreed 
to  sell  to  Schiffer,  and  to  convey  to  him,  by  good  and  sufficient 
deed,  his  remaining  interest  in  the  property  for  twenty-fivo 
thousand  dollars,  to  be  deposited  in  Rio  Grande  County  Bank 
to  his  credit  on  or  before  November  15,  1881.  Adams  went  to 
New  York,  in  response  to  a  telegram  from  Schiffer,  for  the  pur- 
pose of  closing  a  sale  of  the  property,  and  on  November  17, 
1881,  sold  and  conveyed  his  remaining  interest  in  the  prop* 
erty  to  one  Stern,  by  quitclaim  deed,  for  fifteen  thousand  fiv& 
hundred  dollars,  which  sum  Schiffer,  who  negotiated  the  sale^ 
represented  to  Adams  as  all  he  could  get.  Adams  was  reluc- 
tant to  sell  for  that  sum,  which  was  paid  to  Schiffer  by  Stern, 
Schiffer,  before  paying  it  to  Adams,  insisting  that  the  latter 
should  pay  him  his  share  of  money  advanced  by  him  to  work 
and  develop  the  mine,  amounting  to  six  thousand  eight  hun- 
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dred  dollars.  Adams  was  willing  to  pay  his  share  of  the 
iDoat^y  so  advanced  over  five  thousand  dollars,  but  insisted 
that  under  their  agreement  Schiffer  was  to  advance  five  thou- 
sand dollars  for  such  purpose,  and  to  be  reimbursed  out  of  the 
proceeds  arising  from  working  the  mine.  Schiffer  insisted 
that  his  reimbursement  was  to  come  out  of  the  proceeds  of  the 
mine,  arising  from  whatever  source.  Adams  finally  acceded 
to  SchiflFer's  terms,  delivered  the  deed,  and  accepted  the  fifteen 
thousand  five  hundred  dollars,  less  the  amount  claimed  by 
Schiffer  for  working  and  developing  the  mine.  On  this  trans- 
■action  Adams  claims  two  thousand  nine  hundred  dollars. 
In  March,  1882,  R.  0.  Adams,  son  of  the  complainant  Adams, 
€et  up  claim  of  title  to  the  property  sold  by  his  father,  and 
entered  protest  against  the  issuance  of  patent  to  him  therefor. 
The  facts  and  result  of  this  transaction,  together  with  all  other 
necessary  facts  to  a  correct  understanding  of  the  opinion,  will 
he  found  therein. 

Hugh  Buttery  F.  D.  W.  Youley,  and  Frank  Naylor,  for  the 
plaintiff  in  error. 

Markham,  Patterson,  and  Thomas,  for  the  defendant  in  error. 

Elbert,  J.  The  complainant,  Adams,  prays  for  an  account, 
and  for  a  reconveyance  of  the  Aztec  mine  and  Aztec  mill-site. 
We  consider  first  the  case  made  on  the  pleadings  and  evidence 
against  the  defendant  Schiffer.  The  complainant  alleges  tbat 
he  was  the  owner  of  the  mining  property  in  question;  that  it 
wasof  great  value;  that  the  defendant  Schiffer  knew  this,  and 
desired  to  purchase  an  interest  in  it;  that  the  complainant  was 
embarrassed  financially,  and  unable  to  work  the  mine  advan- 
tageously; that  the  "defendant  was  possessed  of  considerable 
money  and  property,  and  claimed  to  have  a  considerable  ac- 
quaintance and  influence  among  moneyed  men  in  the  city  of 
New  York;  that  if  he  could  acquire  an  undivided  one-half  in- 
terest in  the  property,  he  would  assist  in  opening  and  develop- 
ing the  property,  and  in  that  manner  greatly  enhance  and 
increase  th^i  value  of  the  remaining  half  of  the  property  re- 
tained by  the  complainant;  that  by  the  aid  and  influence  of 
the  defendant  among  his  moneyed  friends  and  acquaintances 
in  New  York,  after  said  property  had  been  opened  and  devel- 
oped, he  could  sell  the  remaining  half-interest  in  said  prop- 
erty, or  some  portion  thereof,  for  a  very  large  sum  of  money, 
eo  that  the  complainant  could  in  a  short  time  realize  a  fortune 
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in  ready  money  by  the  sale  thereof";  that  the  plaintiff,  be- 
lieving and  relying  upon  said  representations,  made  with  the 
said  Schiffer  the  contract  of  sale  of  January  24,  1881.  With 
respect  to  this  contract  of  sale  there  is  no  allegation  of  fraud- 
ulent representations.  The  only  allegation  which  we  find  in 
the  bill  is  in  the  fourteenth  paragraph,  and  is  one  of  fraudu- 
lent intent,  namely,  that  the  defendant  "entered  into  said 
contract  with  the  intent  to  deceive  and  defraud  plaintiff." 

The  theory  upon  which  plaintiff  seeks  to  recover  is  thus 
more  fully  stated  by  his  counsel:  "The  primary  purpose  is 
made  plain  by  the  after  conduct  of  the  defendant  Schiffer. 
That  he  has  oppressed,  coerced,  and  impoverished  plaintiff  at 
every  turn  throughout  the  whole  transaction,  after  his  pur- 
chase of  one-half  interest,  cannot  be  denied;  and  from  this 
conduct  the  inference  appears  to  us  to  be  irresistible  that  the 
defendant  Schiffer  made  the  original  purchase  of  the  half-in- 
terest for  the  purpose  of  getting  a  hold  upon  the  property,  and 
enabling  himself  to  practice  the  wrongs  and  oppressions  which 
he  has  practiced  upon  the  plaintiff.  From  this,  and  what 
Schiffer  did  in  the  end,  the  conclusion  cannot  be  escaped  that 
he  made  the  promise  to  use  his  influence  with  his  friends  to 
sell  plaintiff's  remaining  interest,  and  to  pay  plaintiff  the  six 
thousand  dollars,  with  the  fraudulent  intent  not  to  keep  the 
one  or  to  perform  the  other;  with  the  purpose  not  to  carry 
out  the  arrangement,  but  to  make  use  of  the  situation  which 
he  would  gain  through  the  arrangement  to  get  the  title  to  the 
property  in  the  end,  in  exact  accordance  with  what  he  has 
shown  by  the  evidence  to  have  accomplished  through  coercion, 
intimidation,  and  duress."  The  defendant  Schiffer's  repre- 
sentations as  to  his  influence  in  New  York,  and  his  ability  to 
sell,  were  general.  He  did  not  undertake  to  sell  at  any  sum, 
muiih  less  for  any  definite  sum.  He  engaged  to  expend  a 
certain  sura  in  developing  the  mine;  this  he  did.  His  de- 
mand for  reimbursement  will  be  hereafter  considered.  It 
does  not  appear  that  his  representations  respecting  his  influ- 
ence were  false,  or  that  he  failed  to  make  the  promised  effort 
to  sell.  He  did  effect  a  sale  of  the  remaining  interest  of  the 
complainant  at  figures  •which  the  complainant  voluntarily 
accepted,  although  the  price  did  not  meet  his  expectations. 
There  is  no  evidence  that  Schiffer  could  have  sold  the  prop- 
erty for  a  larger  sum,  or  that  he  did  not  make  due  effort  to 
that  end.  Had  his  representations,  however,  been  false,  and 
had  he  failed  to  effect  a  sale,  it  would  not  have  necessarily 
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been  a  ground  for  the  relief  asked.  "A  misrepresentation 
goes  for  nothing,  unless  it  is  a  proximate  and  immediate 
cause  of  the  transaction.  It  is  not  enough  that  it  may  have 
remotely  or  indirectly  contributed  to  the  transaction,  or  may 
have  supplied  a  motive  to  the  other  party  to  enter  into  it. 
The  representation  must  be  the  very  ground  on  which  the 
transaction  has  taken  place":  Kerr  on  Fraud  and  Misrepre- 
sentation, 84;  Larimer  County  Land  Improvement  Co.y.  Cowan, 
b  Col.  324.  While  Schiffer's  representations  as  to  his  influ- 
ence in  making  the  sale  may  have  been  a  motive  influencing 
the  complainant  in  making  the  contract  of  January  24th,  it 
cannot  be  said,  in  view  of  the  conflicting  testimony,  that  it 
definitely  formed  a  part  of  the  consideration,  or  that  it  was 
the  proximate  and  immediate  cause  of  the  transaction.  The 
•distinct  allegation  of  the  bill,  however,  is,  that  in  entering  into 
this  contract  of  the  24th  of  January  there  was  upon  the  part 
of  the  defendant  Schifier  an  intention  to  defraud,  —  not  an 
intention  to  defraud  in  the  transaction  of  that  date,  but  an 
intention  to  defraud  thereafter,  as  explained  by  counsel,  in 
future  dealings  with  the  property.  It  is  claimed  by  the  coun- 
sel for  the  complainant  that  this  intention  was  pursued  and 
consummated  by  the  sale  to  Forsch  in  March,  the  settlement 
in  respect  thereto  of  the  15th  of  June,  the  subsequent  sale  of 
^1  the  complainant's  remaining  interest  to  Stern  on  the  17th 
of  November,  the  settlement  of  that  date  with  respect  to  the 
money  advanced  by  the  defendant  Schiffer  for  working  and 
developing  the  mine,  and  the  subsequent  and  final  settlement 
of  August  1,  1882.  With  respect  to  this  proposition,  we  think 
it  is  suflBcient  to  say  that  the  mere  intent  upon  the  part  of  the 
defendant  Schifier  to  defraud  the  complainant  in  some  future 
transaction  could  not  afiect  their  contract  of  the  24th  of  Janu- 
ary, which  was  otherwise  unimpeachable. 

These  subsequent  transactions  which  we  have  mentioned 
must  stand  each  upon  its  own  merits.  If  the  complainant 
was  defrauded  by  any  one  or  all  of  them,  it  cannot  operate  to 
affect  or  invalidate  a  prior,  independent  contract,  made,  en- 
tered into,  and  executed  for  a  good  and  valuable  considera- 
tion. A  fraud  must  relate  to  facts  then  existing,  or  which 
had  previously  existed;  hence  non-performance  of  a  promise 
made  in  the  course  of  negotiations  is  not  of  itself  either  a 
fraud  or  the  evidence  of  a  fraud:  Cooley  on  Torts,  474-486. 
It  is  true,  this  rule  does  not  obtain  in  a  class  of  cases  where 
the  promise  is  the  device  resorted  to  to  accomplish  the  fraud. 
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as  where  one  buys  property,  real  or  personal,  with  the  existing 
intention  not  to  pay  for  it:  Id.  487;  Dowd  v.  Tucker,  41  Conn. 
203;  Dow  v.  Sanhorn,  3  Allen,  182;  Richardson  v.  Adams,  10 
Yerg.  273;  Gross  v.  McKee,  53  Miss.  538.  It  is  difficult  to 
bring  the  case  at  bar  within  this  class  of  cases.  The  deferred 
payment  of  two  thousand  dollars  was  paid  by  SchiiGfer  when 
due.  The  subsequent  wrongful  demand  to  be  released  from 
the  contingent  payment  of  the  six  thousand  dollars,  like  a 
failure  to  pay,  is  not  of  itself  evidence  of  an  original  fraudu- 
lent intent.  Taken  in  connection  with  his  entire  conduct  in 
his  dealings  with  the  plaintiff,  it  is  perhaps  cumulative  evi- 
dence that  the  defendant  was  a  hard  and  exacting  dealer;  but 
to  treat  it,  even  when  thus  supported,  as  evidence  of  an  origi- 
nal fraudulent  intent  sufficient  to  invalidate  the  several  con- 
tracts between  the  plaintiff  and  defendant  of  a  year  and 
eighteen  months  before,  would  be  to  place  the  validity  of  con- 
tracts and  conveyances  upon  very  uncertain  grounds.  We 
are  of  the  opinion,  therefore,  that  the  complainant  is  not  en- 
titled, as  against  the  defendant  Schiffer,  to  reconveyance  of 
the  one-half  interest  sold  to  him.  Still  less  is  the  complain- 
ant entitled  to  this  relief  as  against  the  defendants  Forsch 
and  Stern.  There  is  no  evidence  to  support  the  allegation  of 
conspiracy  between  them  and  the  defendant  Schiffer,  or  to 
show  that  they  were  other  than  innocent  and  bona  fide  pur- 
chasers. 

We  now  proceed  to  the  consideration  of  the  three  several 
settlements  made  by  the  complainant  and  defendant,  of  the 
15th  of  June  and  of  the  17th  of  November,  1881,  and  of  the 
1st  of  August,  1882,  with  respect  to  which  the  complainant 
demands  relief  upon  the  ground  that  they  were  made  under 
duress  of  goods.  Contracts  made  and  money  paid  under  du- 
ress of  goods  have  been  held,  the  former  void  and  the  latter 
recoverable,  in  many  well-considered  cases  both  in  England 
and  America.  The  decisions  are  not  uniform  in  their  expres-^ 
eion  of  the  law,  but  they  all  rest  upon  the  proposition  that  the 
duress  of  property  was  such  as  to  render  the  contract  or  pay- 
ment involuntary.  It  seems  to  be  well  settled  that  where  a 
party  has  possession  or  control  of  the  property  of  another,  and 
refuses  to  surrender  it  to  the  control  and  use  of  the  owner, 
except  upon  compliance  with  an  unlawful  demand,  a  contract 
made  or  money  paid  by  the  owner  under  such  circumstances, 
to  emancipate  the  property,  is  to  be  regarded  as  made  under 
compulsion.     The  case  of  Astley  v.  Reynolds,  2  Strange,  915, 
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is  regarded  as  the  leading  English  case.  There  a  pawnbroker 
refused  to  deliver  goods  pawned,  except  upon  payment  of  ex- 
cessive interest.  The  owner  having  paid  this  to  obtain  pos- 
session of  his  property,  he  was  allowed  to  recover  back  the 
excess:  See  also  Smith  v.  Bromley,  2  Doug.  696.  The  refusal 
of  common  carriers  to  deliver  goods  without  payment  of  ex- 
cessive charges  has  given  rise  to  numerous  cases  in  which  the 
principle  has  been  applied:  Ashmole  v.  Wainwright,  2  Q.  B. 
837;  Harmony  v.  Bingham,  12  N.  Y.  99;  62  Am.  Dec.  142; 
Tutt  V.  Ide,  3  Blatchf.  249;  Beckwith  v.  Frisbie,  32  Vt.  559. 
The  exaction  of  illegal  taxes  and  tolls  constitutes  another 
class  of  cases  in  which  recovery  has  been  allowed  upon  the 
same  principles:  Briggs  v.  Lewiston,  29  Me.  472;  Orim  v. 
School  District,  57  Pa.  St.  433;  Preston  v.  Boston,  12  Pick.  14;. 
EUiott  V.  Swartwout,  10  Pet.  138;  Ripley  v.  Gelston,  9  Johns. 
201;  6  Am.  Dec.  271;  Chase  v.  Dwinal,  7  Me.  134;  20  Am. 
Dec.  352;  Amesbury  etc.  Mfg.  Co.  v.  Am^sbury,  17  Mass. 
461.  So,  too,  where  the  duress  has  been  by  means  of  legal 
process,  money  paid  to  release  property  so  held  is  recoverable: 
Spaids  V.  Barrett,  hi  111.  289;  11  Am.  Rep.  10;  Crawford  v. 
Cato,  22  Ga.  594;  Col\ins  v.  Westbury,  2  Bay,  211;  1  Am.  Rep. 
643;  Chandler  v.  Sanger,  114  Mass.  364;  Bank  v.  Watkins,  21 
Mich.  483.  Money  wrongfully  exacted  by  a  corporation  as  a 
condition  precedent  to  a  transfer  of  stock  was  held  recover- 
able in  the  case  of  Bates  v.  Insurance  Co.,  3  Johns.  Cas.  238. 
Illegal  commissions  demanded  and  paid  to  secure  the  surren- 
der of  bonds  were  held  recoverable  in  the  case  of  Scholey  v. 
Mumford,  60  N.  Y.  498.  Money  paid  in  order  to  obtain  a 
transfer  of  patents  wrongfully  withheld  was  held  recoverable 
in  the  case  of  White  v.  Heylman,  34  Pa.  St.  142.  In  the  case 
of  Fyne  v.  Glenn,  41  Mich.  112,  the  duress  consisted  in  an 
unlawful  interference  by  defendant  between  the  plaintiff  and 
other  debtors,  by  means  of  which  he  had  stopped  the  payment 
to  plaintiff  of  sums  due  him  from  such  other  debtors. 

Mr.  Greenleaf  states  the  general  doctrine  thus:  "  Under  thi& 
count  [indebitattLS  assumpsit^  the  plaintiff  may  recover  back 
money  found  to  have  been  obtained  from  him  by  duress,  ex- 
tortion, imposition,  or  taking  an  undue  advantage  of  his  ejitu- 
ation,  or  otherwise  involuntarily  and  wrongfully  paid,  as  by 
demand  of  illegal  fees,  or  claims,  tolls,  duties,  taxes,  usury, 
and  the  like,  where  goods  or  the  person  were  detained  until 
the  money  has  been  paid":  2  Greenl.  Ev.,  sec.  121.  Mr. 
Cooley  says:  *'  Duress  of  goods  consists  in  seizing  by  force,  or 
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withholding  from  the  party  entitled  to  it,  the  possession  of 
personal  property,  and  extorting  something  as  the  condition 
for  its  release,  or  in  demanding  and  taking  personal  property 
under  color  of  legal  authority,  which  in  fact  is  either  void,  or 
for  some  other  reason  does  not  justify  the  demand  ":  Cooley 
on  Torts,  507.  What  shall  constitute  duress  of  goods,  as  a 
question  of  fact,  is  often  difl&cult  to  determine,  and  in  its  de- 
termination we  are  constantly  confronted  with  the  maxim, 
Volenti  nonjit  injuria,  —  "  an  injury  cannot  be  done  to  a  willing 
person."  Or,  as  more  pointedly  put,  "if  a  person  consent  to  a 
wrong  he  cannot  complain." 

Counsel  for  complainant  insist  upon  the  application  of  the 
principle  of  duress  of  goods  to  the  three  several  and  separate 
transactions  between  the  complainant  and  defendant,  which 
we  have  mentioned  under  their  respective  dates.  As  to  the 
settlement  of  June  15th,  respecting  the  Forsch  sale,  the  prin- 
ciple involved  has  no  applicability.  Schiflfer,  as  the  agent  of 
Forsch,  charging  Adams  with  certain  false  representations,  re- 
fused to  pay  him  the  contract  price  for  the  interest  sold  by 
Adams  to  Forsch,  whether  justly  or  not  we  need  not  inquire. 
Adams  was  entirely  free  to  accept  or  reject  the  smaller  -sum 
offered  by  Schiffer  by  way  of  compromise.  He  says:  "  I 
wanted  the  money,  and  he  would  not  pay  more,  and  I  took  it 

rather  than  lose  the  sale Refusal  on  demand  to  pay  a 

debt  that  is  due,  thereby  forcing  the  creditor  to  receipt  in  full 
for  only  a  partial  payment,  does  not  constitute  duress,  if  the 
debtor  has  done  nothing  unlawful  to  cause  the  financial  em- 
barrassment which  compelled  him  to  submit  to  the  extortion": 
Hackley  v.  Headley,  45  Mich.  576.  The  evidence  discloses  no 
ground  for  saying  that  Adams,  at  the  time,  was  financially 
embarrassed  in  any  special  or  extraordinary  manner,  or,  if  he 
was,  that  Schifier  was  in  any  way  the  cause  of  his  financial 
embarrassment. 

Nor  can  the  settlement  of  the  17th  of  November  be  regarded 
as  made  under  duress  of  goods.  It  is  true  that  Schiflfer  claimed 
that  Adams  should  reimburse  him,  or  secure  to  him  what  he 
claimed  as  Adams's  share  of  the  money  expended  in' the  de- 
velopment of  the  mine,  and  this  doubtless  with  a  view  of  in- 
ducing Adams  to  accept  the  fifteen  thousand  five  hundred 
dollars  offered  by  Stern  for  Adams's  remaining  interest  in  the 
mine.  Schiflfer  was  doubtless  pushing  him,  but  it  was  Adams's 
duty  to  resist  if  the  demand  made  by  Schiflfer  was  unjust.     He 

was  entirely  free  to  refuse  either  to  make  the  sale  to  Stern  or 
AM.  St.  Rkp..  Vol.  VU.  — 14 


SIO  Adams  v.  Schiffer.  [Col. 

to  secure  Schiffer's  claim  upon  the  mine.     Schiffer  bad  no 
control  or  possession  of  Adams's  property. 

The  claim  for  reimbursement  was  made,  according  to 
Adams's  testimony,  pending  negotiations  for  the  sale  to 
Stern,  and  with  a  view,  as  be  says,  of  coercing  a  sale. 
Upon  Adams  refusing  to  make  the  sale  to  Stern  for  the  sum 
offered,  he  says:  "We  figured  up  this  thing  that  I  owed  him 
upon  the  expenses  for  work."  Adams  says  be  offered  him 
eecurity  on  the  ores  to  be  taken  out  of  the  mine;  but  Schiffer 
refused,  and  wanted  security  on  Adams's  remaining  interest 
in  the  mine,  in  case  he  refused  to  sell  to  Stern.  Rather  than 
thus  place  himself  in  Schiffer's  power,  he  says  he  sold  for  fif- 
teen thousand  five  hundred  dollars.  It  is  true  that  Adams, 
in  his  testimony,  says:  "When  he  [Schiffer]  came  to  pay  me 
he  said:  *I  am  going  to  take  out  what  you  owe  me.'  The 
deed  was  signed,  and  I  could  not  help  it."  He  does  not  say, 
however,  that  the  deed  had  passed  from  bis  control  or  posses- 
sion to  that  of  Schiffer,  or  that  he  demanded  its  return  from 
Schiffer,  or  that  Schiffer  refused  to  return  it.  Moreo\;er,  even 
on  Uiis  state  of  facts,  did  they  exist,  the  question  would  still 
remain  as  to  the  lawfulness  or  the  unlawfulness  of  Schiffer's 
demand.  But  the  gist  of  Adams's  testimony  is  to  the  effect 
that  he  made  the  sale  with  the  full  understanding  that  Schif- 
fer would  demand  reimbursement  out  of  the  proceeds  of  the 
sale  of  an  amount  "  figured  up "  and  ascertained  before  the 
sale.  That  he  yielded  to  the  pressure  brought  to  bear  by 
Schiffer  because  be  needed  the  money,  is  no  ground  for  holding 
either  the  sale  or  the  settlement  void.  Sales  and  compromises 
and  contracts  under  stress  of  pecuniary  needs  are  of  daily 
occurrence;  and  if  such  stress  is  to  affect  their  validity,  "no 
one,"  in  the  language  of  Justice  Cooley,  "could  well  know 
when  he  would  be  safe  in  dealing  on  the  ordinary  terms  of 
negotiation  with  a  party  who  professed  to  be  in  great  need": 
Hockley  v.  Headley,  45  Mich.  577. 

The  evidence  touching  the  settlement  of  the  1st  of  August 
following  presents  a  much  closer  question.  In  the  month  of 
April  preceding,  Adams  had  been  notified  by  Schiffer  that  his 
checks  against  his  deposit  at  the  Rio  Grande  County  Bank 
would  not  thereafter  be  honored  until  the  matter  of  his  son's 
claim  of  title  to  the  mining  property  was  settled.  The  bank 
appears  to  have  been  under  the  control  of  the  defendant  and 
his  brother,  Abraham  Schiffer,  under  the  firm  name  of  H. 
Schiffer  and  Brother.     Adams  had,  at  the  time,  about  eight 
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thousand  dollars  on  deposit  at  the  bank,  subject  to  his  check. 
After  receiving  this  notice  from  defendant,  upon  application 
by  Adams  to  the  bank  for  his  money,  Abraham  Schiflfer  told 
him  he  did  n't  dare  to  let  him  have  it  without  the  consent 
of  his  brother.  The  refusal  to  let  Adams  draw  on  his  money 
at  the  bank  was  peremptory  and  absolute,  except  for  "enough 
to  live  on."  Thus  the  matter  stood  until  the  settlement  of  the 
1st  of  August.  In  the  mean  time  Adams  had  addressed  him- 
self to  the  matter  of  his  son's  claim  of  title  to  the  mine,  and 
had  obtained  a  deed  from  his  son  to  Schiflfer,  the  consideration 
being  ten  thousand  dollars,  which  was  paid  by  the  defendant. 
He  had  also  obtained  a  deed  from  the  administrator  of  the 
estate  of  his  deceased  wife,  at  SchifiFer's  request.  With  respect 
to  this  claim  of  title  of  the  son  of  Adams  there  does  not  ap- 
pear to  be  any  foundation  for  the  charge  that  father  and  son 
were  acting  in  concert  for  the  purpose  of  compelling  defendant 
Schiflfer  to  pay  a  further  sum  of  money  for  the  mine.  The 
son  seems  to  have  been  undutiful,  and  beyond  the  control  or 
influence  of  the  father.  Some  time  prior  to  1874,  the  com- 
plainant had  given  the  son  what  is  called  a  bill  of  sale  of  the 
mine,  and  had  taken  back  a  power  of  attorney  to  himself, 
dated  February  19,  1874,  and  recorded  May  6,  1874.  This 
power  of  attorney  was  afterwards  revoked  by  the  son,  at  what 
date  the  record  does  not  disclose.  The  bill  of  sale  to  the 
son  was  without  consideration,  and  made  for  the  purpose  of 
putting  the  property  beyond  the  reach  of  certain  divorce 
proceedings  instituted  by  the  wife  of  Adams,  but  afterwards 
discontinued.  There  is  nothing  to  show  that  it  was  a  con- 
veyance, either  in  form  or  eflfect.  Schiflfer  had  obtained  an 
abstract  of  title  from  the  county  clerk's  ofl&ce  prior  to  his  pur- 
chase from  Adams  in  January,  1881,  and  had  full  knowledge 
of  its  condition  at  the  time  of  his  purchase.  His  contract  with 
Adams  of  the  24th  of  January,  for  the  one-half  interest,  calls 
for  a  good  and  suflBcient  deed  of  conveyance,  "  passing  to  the 
said  Schiflfer  a  good  and  perfect  title  to  the  said  above-de- 
ecribed  property." 

On  the  15th  of  June  following,  after  Adams  had  made  his 
relocation  and  entry  of  the  mine  and  mill-site,  under  the 
name  of  the  Aztec,  Adams,  in  pursuance  of  this  contract,  con- 
veyed to  Schiflfer  the  one-half  interest  by  a  deed  of  quitclaim, 
without  covenants.  Schiflfer  must  be  taken  to  have  accepted 
this  deed  as  a  full  compliance  with  and  discharge  of  the  con- 
tract of  January  24th.     Forsch's  contract  with  Adams,  of  the 
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21st  of  March,  for  one-sixteenth  interest  in  the  mining  prop- 
erty, called  for  a  "  good  warranty  deed  as  soon  as  a  duplicate 
receipt  for  patent  is  issued  from  the  United  States  land-oflice." 
On  the  15th  of  June,  Adams,  in  pursuance  of  his  contract, 
conveyed  to  Forsch  this  one-sixteenth  interest  by  deed  of 
quitclaim,  without  covenants,  and  delivered  it  to  Suhiflfer  as 
Forsch's  agent.  This  also  must  be  taken  as  having  been  ac- 
cepted in  full  discharge  of  his  agreement  of  the  2l6t  of  March. 
The  conveyance  by  Adams  to  Stern,  under  the  date  of  Novem- 
ber 17th,  is  by  ordinary  deed  of  quitclaim,  but  with  the  cove- 
nant added:  "And  the  said  party  of  the  first  part,  for  the 
consideration  above  stated,  does  hereby  covenant  and  agree 
with  the  said  party  of  the  second  part  that  he  has  full  right 
and  power  to  sell  and  convey  the  said  premises,  and  that  said 
premises  are  now  free  and  clear  from  all  encumbrances,  sale, 
or  mortgage,  made  or  suffered  by  the  said  party  of  the  first 
part."  These  covenants  were  broken  at  the  time  of  the  con- 
veyance, if  broken  at  all:  Willard  on  Real  Estate,  413.  The 
covenant  of  right  to  convey  amounts  to  a  covenant  of  seisin; 
they  are  synonymous.  The  principles  and  practice  applicable 
to  the  one  apply  to  the  other:  3  Washburn  on  Real  Property, 
448;  Willard  on  Real  Estate,  415;  Rickert  v.  Snyder,  9  Wend. 
421.  There  was  no  breach  of  this  covenant,  as  at  the  time  of 
the  conveyance  Adams  was  in  possession  of  the  property  con- 
veyed, and  had  a  right  to  convey,  within  the  meaning  of  the 
covenant:  3  Washburn  on  Real  Property,  449.  Nor  can  we 
say  that  there  was  breach  of  the  covenant  against  encum- 
brance and  sale.  An  existing,  outstanding,  paramount  title 
is  held  to  constitute  a  breach  of  the  covenant  against  encum- 
brances: 3  Id.  461;  Cornell  v.  Jackson,  3  Gush.  506.  But  the 
claim  of  title  made  by  R.  O.  Adams  does  not  appear  to  have 
been  of  any  such  substantial  character.  What  is  called  a  bill 
of  sale  to  him  from  his  father  is  not  set  forth  in  the  record. 
So  far  as  we  can  see,  his  claim  was  without  any  foundation  in 
law.  He  does  not  appear  to  have  ever  been  in  possession  of 
the  mining  property,  nor  to  have  taken  any  of  the  steps  neces- 
sary under  the  law  to  perfect  or  preserve  title.  What  little 
evidence  we  have  on  the  subject  goes  to  show  that  the  prop- 
erty was  subject  to  relocation  by  the  complainant,  and  that 
the  title  he  gave  was  good.  Afterwards,  Adams,  on  his  own 
behalf,  and  as  attorney  in  fact  for  his  son,  R.  0.  Adams,  exe- 
cuted and  delivered  to  Schiffer  a  quitclaim  deed  for  the  entire 
property.     This  deed  is  dated  November  17,  1881,  but  is  ac- 
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knowledged  February  14,  1882,  and  was  made  in  compliance 
with  a  request  of  Schiffer  contained  in  his  letter  of  January 
22,  1882.  He  writes:  "I  had  abstracts  sent  east,  but  since  I 
am  here,  a  party  wishes  also  a  quitclaim  deed  signed  by  you, 
as  attorney  for  R.  0.  Adams,  as  it  cleans  up  all  interest  or 
pretended  interest  in  the  former  location.  I  therefore  inclose 
you  quitclaim  deed  for  you  to  sign.  Ihere  is  no  value  at- 
tached; only  matter  of  form."  This  deed  likewise  is  without 
covenants,  and  Adams  testifies  that  Schiffer,  at  the  time,  knew 
that  R.  0.  Adams  had  theretofore  revoked  his  power  of  attor- 
ney to  his  father  Schiffer  does  not  contradict  this  statement. 
In  view  of  the  facts,  we  do  not  see  that  Schiffer  had  any 
legal  ground  for  his  claim  that  Adams  was  bound  to  protect 
him  and  his  associates,  Forsch  and  Stern,  against  the  claim 
of  title  made  by  the  younger  Adams.  But  whatever  the  rights 
of  Schiffer  under  the  several  contracts  and  conveyances,  he 
must  be  held  to  have  waived  them,  if  they  existed.  After 
much  dispute  in  respect  to  the  matter,  Schiffer  distinctly  an- 
nounced to  Adams  that  he  himself  was  willing  to  pay  ten 
thousand  dollars  for  a  quitclaim  deed  from  his  son.  It  was 
upon  this  reiterated  proposition  that  Adams  addressed  him- 
self to  the  work  of  securing  his  son's  deed.  He  says  in  his 
testimony:  "Mr.  Schiffer  said:  'If  you  accomplish  a  settle- 
ment, and  he  [the  son]  will  give  me  a  quitclaim  deed,  I  will 
give  him  ten  thousand  dollars.'  I  said:  'I  don't  know  any- 
thing more  about  that  boy  than  you  do.  He  has  been  noth- 
ing to  me  for  four  years;  but  I  will  do  what  I  can.'  .... 
After  he  said  he  would  help,  I  went  to  work  with  a  determina- 
tion to  accomplish  it.  I  never  admitted  the  title  of  my  son  to 
Mr.  Schiffer,  I  went  to  work  negotiating  with  my  son  by 
letter  and  telegraph,  and  at  last  he  agreed  to  relinquish  all 
claims  to  Mr.  Schiffer  by  giving  a  quitclaim  deed  for  ten 
thousand  dollars."  There  can  be  no  doubt  upon  this  point, 
accepting  the  testimony  of  the  defendant  Schiffer  himself. 
In  the  postscript  to  his  letter  under  date  of  June  16,  1882,  he 
writes:  "You  certainly  can't  expect  me  to  pay  ten  thousand 
dollars  without  seeing  the  deeds,  and  getting  everything  satis- 
factorily arranged,  after  agreeing  to  pay  this  sum  without 
owing  a  cent  for  it;  but  I  will  not  fail  upon  my  word,  and  will 
pay  for  deeds  satisfactory  all  around,  so  there  will  be  no  more 
hereafter.  I  want  you  plainly  to  understand,  if  I  agree  to  do 
«,ny thing  I  never  fail,  except  by  accident  or  death."  "Q. 
What  do  you  mean  when  you  state  in  your  letter — I  have 
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forgotten  the  date  of  it — that  you  would  pay  ten  thousand 
dollars?  Did  you  mean,  when  you  said  that,  that  Dr.  Adams 
was  to  pay  any  part  of  that  ten  thousand  dollars?  A.  I 
agreed  to  pay  ten  thousand  dollars.  Q.  Did  you  tell  Dr. 
Adams  at  that  time  that  he  was  to  pay  his  proportion 
of  that  ten  thousand  dollars?     A.  I  did  not  say  so  at  that 

time When  T.  made  the  ten-thousand-dollar  proposition 

to  Dr.  Adams,  I  authorized  him  to  make  the  proposition  to 
his  son,  and  I  said  in  case  he  brought  it  about,  I  would  pay 
ten  thousand  dollars.  Q.  When  you  made  that  proposition, 
did  you  tell  him,  in  any  way,  shape,  or  manner,  that  he  would 
be  required  to  pay  any  part  of  that  ten  thousand  dollars? 
A.  I  did  n't.  Q.  Did  you  not  give  him  to  understand  thafc 
you  would  pay  that  ten  thousand  dollars  yourself  for  the  sake 
of  having  the  matter  settled?  A.  Yes;  I  told  him  I  would 
pay  it  to  have  the  matter  settled."  Again,  he  says:  "I  told 
Mr.  Adams  then,  in  order  to  have  this  thing  settled,  the  best 
I  would  do,  and  all  I  would  do,  was,  I  would  give  him  ten 
thousand  dollars,  although  I  don't  know  your  son,  and  I  con- 
sider it  your  business  to  defend  it,"  After  having  obtained 
this  deed  from  his  son,  and  also  a  deed  from  the  administra- 
tor of  his  deceased  wife,  Adams  went  to  the  bank  of  defendant 
on  the  first  day  of  August,  1882,  for  the  purpose  of  settlement. 
Whether  the  defendant  snatched  the  administrator's  deed 
from  the  hand  of  the  complainant  or  not  is  immaterial;  he 
admits  that  he  refused  to  return  it  to  Adams,  and  took  it  and 
put  it  on  record.  He  then  for  the  first  time  tells  Adams  that 
he  was  to  reimburse  him  the  ten  thousand  dollars  paid  to  the 
son.  He  says:  "I  had  it  recorded,  and  then  I  went  back 
to  the  bank,  and  found  Mr.  Adams  there,  and  Mr.  Keyser 
[cashier]  was  there  also.  I  asked  Mr.  Keyser  how  much  was 
due  Mr.  Adams.  Mr.  Keyser  looked  up  the  books,  and  found 
between  six  thousand  three  hundred  and  six  thousand  four 
hundred  dollars,— $6,437.34.  I  told  Mr.  Adams  I  had  an 
oflTset;  *I  have  an  oflset  against  you  of  ten  thousand  dollars 
that  I  paid  your  son,  which  I  had  no  business  in  the  world  to 
pay.  It  was  for  you  to  settle;  it  was  a  suit  brought  by  your 
son  against  you,  but  you  did  not  do  anything  towards  it.  I 
had  to  bear  it,  and  I  want  you  to  stand  it.'  ....  He  would  n't 
Bubmit  to  it.  I  says,  'I  will  tell  you  what  I  will  do,  and  that 
is  all  I  will  do;  if  you  stand  two  thousand  five  hundred  dol- 
lars out  of  this  ten  thousand,  and  release  me  from  the  pay- 
ment of  the  six  thousand  I  was  to  pay  you  according  to  our 
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contract  at  any  time  I  shall  Bell  the  property  for  forty  thou- 
Band  dollars,  or  my  half  for  twenty  thousand  dollars,  we  will 
settle  right  here.'  I  says,  '  If  you  ain't  satisfied  with  that  you 
can  sue,  but  that  is  the  best  I  will  do.'  He  asked  me  to  put 
it  down  on  a  piece  of  paper  what  I  was  willing  to  pay.  I  says, 
'All  right,  it  is  in  black  and  white;  we  have  some  six  thou- 
sand four  hundred  dollars  due  you;  you  take  ofif  two  thousand 
five  hundred  dollars,  which  will  leave  a  balance  of  three  thou- 
sand nine  hundred  and  some  odd  dollars,  and  you  discharge 
me  from  paying  that  six  thousand.'  It  was  all  on  a  piece  of 
paper,  and  I  think  he  took  that  paper.  He  says,  'Is  that  the 
best  you  will  do?'  and  I  said,  'Yes.'    He  said,  'I  will  see  you 

later,'  and  left  the  bank Some  time  about  two  o'clock 

Mr.  Adams  came  back  to  the  oflBce,  and  says,  'Now,  Herman, 
let  us  settle  this  matter;  I  have  had  enough  of  this  trouble; 
I  want  my  money.*  I  told  him  that  his  money  was  ready. 
He  looked  at  the  paper  he  had,  and  said,  'Now,  can't  you 
make  this  an  even  sum  of  four  thousand  dollars.'  I  says, 
*  No,  I  can't;  but  if  you  want  to  accept  this  you  can  do  so.' 
He  studied  a  while  and  said,  'I  suppose  I  am  satisfied  with 
it.'  ....  I  went  out  and  called  Mr.  Wilson,  and  told  him 

that  we  had  settled Mr.  Wilson  went  out,  and  in  an 

hour  or  so  came  back  and  brought  the  papers  to  the  oflBoe, 

and  read  us  the  settlement  papers Mr.  Wilson  read 

both  of  them  to  Adams.  Adams  made  no  objection;  he 
signed  them.  I  gave  him  a  receipt  in  full,  and  he  accepted 
it.  That  finished  everything,  except  some  small  accounts, 
which  were  not  settled  in  that." 

The  refusal  of  Schifier  to  allow  Adams  to  draw  on  his  money 
in  bank,  his  agreement  to  pay  ten  thousand  dollars  for  his 
son's  deed,  his  subsequent  refusal  to  pay  it  after  getting  the 
deed  in  his  possession,  and  the  demand  that  Adams  should 
pay  it,  was  a  clear  attempt  to  perpetrate  an  unmitigated  fraud. 
Adams  did  not  admit  any  title  in  his  son,  or,  if  it  existed, 
that  he  was  called  upon  to  defend  it;  nor  is  it  to  be  presumed 
that  he  ever  would  have  submitted  to  the  final  demand  made 
by  Schifier  but  for  the  control  which  Schifier  had  over  his 
money  on  deposit  with  the  firm  of  H.  Schifier  and  Brother. 
Money  deposited  with  a  banker  by  a  customer  in  the  ordinary 
way  is  money  lent  to  the  bank,  with  the  superadded  obliga- 
tion that  it  is  to  be  paid  when  demanded  by  check:  Ball  on 
National  Banks,  83.  The  money  deposited  by  Adams,  and 
witliheld  from  him,  was  due  him,  not  from    the  defendant 
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Herman  Schiffer,  but  from  the  banking  firm  of  H.  Schiffer 
and  Brother.  The  defendant's  control  and  influence  in  the 
business  matters  of  the  firm  were  such  as  to  control  the  firm 
in  its  action  in  this  matter.  It  was,  therefore,  not  a  mere 
withholding  of  a  debt  due  from  himself,  but  an  unlawful  in- 
terference between  the  plaintiff  and  other  debtors,  by  means 
of  which  he  stopped  the  payment  to  plaintiff  of  sums  due  him; 
and  presents  a  case  analogous  to  that  of  Vyne  v.  Glenn,  41 
Mich.  112,  reviewed  by  Mr.  Justice  Cooley  in  the  case  of 
Backley  v.  Headley,  45  Id.  577.  We  are  of  the  opinion  that 
the  settlement  of  the  1st  of  August  was  clearly  made  under 
duress  of  property,  and  must  be  held  null  and  void. 

The  court  erred  in  dismissing  the  bill.  The  views  expressed 
preclude  a  recovery  in  respect  to  the  matters  embraced  in  the 
settlements  of  the  15th  of  June  and  the  17th  of  November. 
Upon  some,  if  not  all,  of  the  remaining  issues  made  by  the 
pleadings,  we  are  of  the  opinion  that  both  complainant  and 
defendant  should  have  an  opportunity  to  introduce  further 
evidence,  if  they  should  be  so  advised.  We  do  not,  therefore, 
direct  a  decree,  but  remand  the  cause  for  further  proceedings. 
The  decree  of  the  court  below  is  reversed. 


Falsk  REPRKSENTATioNa  TO  AvoiD  CONTRACT:  See  Mitchell  V.  Zimmer- 
man, 4  Tex.  75;  51  Am.  Dec.  717;  Clem  v.  Neuxastle  etc.  R.  R.  Co.,  9  Ind. 
488;  68  Am.  Dec.  653,  and  notea  to  these  cases;  Barnard  v.  R.  Iron  Co.,  86 
Tenn.  139;  Range  v.  Brown,  23  Neb.  817.  As  to  whether  false  representa- 
tions  as  to  future  events  will  vitiate  the  contract,  see  Henderson  v.  San 
Antonio  etc  R.  R.  Co.,  17  Tex.  660;  67  Am.  Dec.  675,  note  685. 

FEAxn)  Which  is  Independent  of  Transaction  does  not  vitiate  it:  Em- 
ersm  v.  Smith,  51  Pa.  St.  90;  88  Am.  Dec.  566;  Blair  v.  Buttolph,  72  Iowa, 
31,  and  cases  cited;  Bums  v.  Mahannah,  39  Kan.  87. 

Duress  of  Property,  What  Constitptes,  and  law  relating  to:  Cliam^ 
berlain  v.  Reed,  13  Me.  357;  29  Am.  Dec.  506;  note  to  Hatter  v.  Greenlee,  26 
Id,  374,  376;  Alston  v.  Durant,  2  Strob.  257;  49  Id-  596;  note  to  Mayor  etc. 
v.  Lefferman,  45  Id.  160;  Clajlin  v.  McDonough,  84  Id.  54,  and  note;  Chandler 
T.  Sanger,  19  Am.  Rep.  367,  and  foot-note. 

Deposit.  — Relation  Created  therebt  between  banker  and  depositor  ia 
that  of  debtor  and  creditor:  Oumbel  v.  Ahramx,  20  La.  Ann.  568;  96  Am. 
Dec.  426;  Marine  Bank  v.  Cliandler,  27  IlL  525;  81  Am  Dec.  249,  and  notes 
to  these  cases;  Lynch  v.  First  Nat.  Bank,  107  N.  Y.  679;  1  Am.  St.  Rep.  803; 
with  an  implied  promise  on  the  part  of  the  banker  to  pay  on  the  checks  of 
the  depositor:  Roberta  v.  Corbin,  26  Iowa,  316;  96  Am.  Dec.  146,  and  note  157. 

REPRSSEKTAriONS  RESPECriNO    FUTIJRB   EVENTS,    OR  ThINOS  TO  BB  DONB 

AT  A  FuTURB  TiME,  Cannot  be  true  nor  false  when  made,  hence  cannot  be 
enforced  unless  they  amount  to  a  contract:  Knowlton  v.  Keenan,  146  Mass. 
86;  4  Am.  St.  Rep.  282;  nor  can  such  representations  be  relied  upon  as  cre- 
ating an  estoppel:  McLain  v.  BulUner,  49  Ark.  218;  4  Am.  St.  Rep.  36,  and 
note  41. 
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ChEVER    V.    HOENBE. 
fll  Colorado,  68.J 

Public  Lands  —  Deed  to  Town  Site  by  Probate  Jxtdob.  —  Execution  and 
delivery  of  a  deed  to  a  town  site  by  a  probate  judge,  acting  under  and 
by  virtue  of  the  United  States  and  territorial  town-site  statutes,  is  analo- 
gous to  the  granting  of  a  patent  by  the  governmental  land  department, 
and  the  same  presumptions  that  exist  in  favor  of  the  latter  also  exist  in 
favor  of  the  former.  Neither  can  be  impeached  collaterally,  nor  the 
regularity  of  the  proceedings  anterior  to  its  issue  called  in  question  in 
an  action  of  law,  where  there  was  jurisdiction  to  dispose  of  the  land. 

Public  Lands  —  Collateral  Attack  on  Patent. — Where  the  oflBoers  of 
the  government  land  department,  while  acting  within  the  limits  of  their 
jurisdiction  in  issuing  a  patent,  err  in  respect  to  their  duty  as  to  question 
of  fact  or  law,  or  even  act  from  corrupt  motives,  the  patent  cannot  be 
collaterally  attacked  for  euch  cause,  if  upon  any  state  of  facts  the  patent 
might  have  lawfully  issued,  and  as  against  such  collateral  attack  the 
existence  of  such  necessary  facts  will  be  presumed.  Parties  aggrieved 
must  resort  to  direct  proceedings  to  set  aside  such  patent.  The  same 
rule  applies  to  a  deed  executed  by  a  probate  judge  acting  under  and  by 
virtue  of  the  United  States  and  Colorado  territorial  town-site  statutes. 

PoBLio  Lands.  —  Deed  Executed  by  Probate  Judge  assuming  to  act  un- 
der and  by  virtue  of  the  United  States  and  Colorado  territorial  town-site 
statutes,  reciting  that  entry  and  conveyance  were  made  under  and  by 
virtue  of  and  in  accordance  with  such  statutes,  and  that  the  grantee 
therein  is  entitled  to  the  land  as  the  rightful  occupant,  and  also  as  the 
owner  of  the  improvements  thereon,  is  sufficient  to  raise  a  presumption, 
in  an  action  of  ejectment  by  a  subsequent  grantee  from  another  probata 
judge,  that  the  necessary  initiatory  steps  were  taken  in  conformity  with 
law.  Nor  is  the  deed  open  in  such  action  to  attack  for  defects  or  omis* 
sions  in  such  initiatory  proceedings. 

Judgment.  —  Irregularity  in  Form  ov  Judgment  which  is  not  preju- 
dicial to  the  appellant  cannot  be  complained  of  as  error. 

Ejectment  by  Chever  against  Rogers  and  Horner.  Plaintiff 
alleged  that  Rogers  wrongfully  withheld  possession,  and  that 
Horner  claimed  title  adversely  to  plaintiff.  Rogers  answered, 
denying  that  plaintiff  was  seised  of  any  estate  in  the  land. 
Horner  answered,  claiming  title  in  fee-simple  in  himself,  that 
Rogers  was  his  tenant,  and  denying  the  rights  claimed  by 
plaintiff.  The  replication  was  a  denial  of  Horner's  claim  of 
title.  The  land  in  dispute  was  part  of  the  original  town  site 
of  the  city  of  Denver,  entered  by  James  Hall,  probate  judge, 
May  6,  1865,  under  and  by  virtue  of  acts  of  Congress  of  May 
23,  1844,  and  May  28,  1864,  "in  trust  for  the  several  use 
and  benefit  of  the  rightful  occupants  and  bona  fide  owners  of 
the  improvements."  Plaintiff  proved  that  he  filed  on  the  land 
in  question,  in  the  officfe  of  the  probate  judge,  on  August  7, 
1865,  and  introduced  a  deed  to  the  land  from  W.  C.  Kingsley, 
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probate  judge,  to  himself,  dated  May  8,  1875.  Horner  intro- 
duced a  deed  to  the  same  land  from  one  Downing,  probate 
judge,  to  John  Hughes,  dated  October  24,  1867.  Also  a  deed 
from  Hughes  to  himself  of  an  undivided  half  of  said  land, 
dated  November  26, 1870.  Also  a  district  court  decree  in  parti- 
tion, entered  in  April,  1877,  vesting  the  other  undivided  half  of 
said  land  in  him.  Plaintiff  offered  to  prove  that  Hughes  never 
filed  upon  the  land  as  required  by  law;  that  at  the  time  the 
deed  was  executed  to  him  there  were  two  filings  upon  the  land^ 
one  by  plaintifi",  the  other  by  one  Veasey;  that  defendant  was" 
not  a  beneficiary  under  the  acts  of  Congress  aforesaid,  nor  an 
occupant,  nor  entitled  to  possession,  nor  had  any  improve- 
ments; that  on  May  23,  1873,  plaintiff  was  in  possession;  that 
defendant  broke  down  a  fence,  moved  a  frame  house  upon  the 
land,  and  took  possession.  These  offers  of  proof  were  rejected. 
The  act  of  Congress  of  May  23,  1844,  authorized  the  entry  of 
town  sites,  in  trust  for  the  use  and  benefit  of  occupants,  and 
required  the  trust  to  be  executed  as  to  the  disposal  of  lots,  and 
the  proceeds  and  sales  thereof,  in  accordance  with  regulations 
prescribed  by  the  legislature  of  the  state  or  territory  in  which 
the  land  was  situated,  and  also  provided  that  any  act  of  trus- 
tees not  in  conformity  with  such  regulations  should  be  void. 
The  act  of  Congress  of  May  28,  1864,  related  especially  to 
citizens  of  Denver,  and  extended  the  provisions  of  the  previous 
act  to  specific  subdivisions  of  land,  and  provided  that  its  pro- 
visions should  be  controlled  by  the  previous  act,  and  rules  and 
regulations  of  the  general  land-oflSce.  The  Colorado  territorial 
act  approved  March  11,  1864,  prescribed  rules  and  regulations 
for  the  execution  of  the  trust  arising  under  the  former  act  of 
Congress,  and  by  operation  of  law  they  were  equally  applicable 
to  entries  made  under  the  later  act. 

/.  Q.  Charles  and  H.  C.  Dillon,  for  the  appellant. 

/.  W.  Homer  and  Lucius  P.  Marsh,  for  the  appellees. 

Beck,  C.  J.  In  construing  the  foregoing  statutes  this  court 
has  held  that  the  execution  and  delivery  of  a  deed  to  a  por- 
tion of  the  Denver  town  site,  by  a  probate  judge,  acting  un- 
der and  by  virtue  of  these  statutes,  was  analogous  to  the 
granting  of  a  patent  by  the  land  department  of  the  govern- 
ment, and  that  the  same  presumptions  in  favor  of  the  regu- 
larity of  such  deed  exist  as  in  the  case  of  a  patent  issued  by 
the  government.     It  has  long  been  a  settled  doctrine  that  a 
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government  patent  cannot  be  impeached  collaterally,  nor  the 
regularity  of  the  proceedings  anterior  to  its  issue  called  in 
question  in  an  action  at  law,  where  the  land  department  of  the 
government  had  jurisdiction  to  dispose  of  the  land.  The  ad- 
judications of  the  supreme  court  of  the  United  States  upon 
this  point  are  reviewed  in  Anderson  v.  Bartels,  7  Col.  256,  a 
case  substantially  similar  to  that  here  presented,  and  which 
we  think  conclusive  of  most  of  the  questions  raised  by  the 
assignment  of  errors  in  this  case.  It  was  there  held  that  the 
conclusive  presumptions  attaching  to  a  patent  were  applicable 
to  the  deed  of  a  probate  judge,  assuming  to  act  under  and  by 
virtue  of  the  United  States  and  territorial  town-site  statutes. 
One  of  the  positions  assumed  by  appellant's  counsel  is,  that 
the  present  case  should  be  distinguished  from  the  Anderson 
case,  because  its  essential  facts  are  different,  and  for  the  rea- 
son that  the  questions  of  law  involved  did  not  arise  in  the  for- 
mer case.  We  reply  that  the  controlling  legal  proposition  is 
the  same  in  both  cases,  viz.,  Can  the  prior  deed  executed  by 
the  probate  judge  be  collaterally  impeached  by  proof  that  cer- 
tain preliminary  requisites  of  the  law  have  not  been  complied 
with?  In  the  former  case  this  question  was  determined  in  the 
negative.  Why  should  it  be  determined  differently  in  the 
present  case?  The  principal  reasons  assigned  are,  that  the  deed 
sought  to  be  impeached  in  the  former  case,  that  from  Probate 
Judge  Downing  to  Foy  (through  which,  by  mesne  conveyances, 
defendant  Caroline  E.  Downing  deraigned  title),  was  based 
upon  a  filing  made  in  accordance  with  the  territorial  act  of 
March  11,  1864,  while  no  such  proof  was  made  in  support  of 
the  Hughes  deed  in  the  present  case;  and  plaintiff  offered  ta 
show  that  no  filing  had  been  made  by  Hughes.  While  the 
fact  that  Foy  had  made  such  filing  was  disclosed  by  the  rec- 
ord in  the  former  case,  it  was  not  a  controlling  fact  in  the 
decision.  The  doctrine  announced  was,  that  the  deed  upon  its 
face  purported  to  have  been  issued  in  pursuance  of  the  law, 
and  was  therefore  only  assailable  in  a  direct  proceeding  to  set 
it  aside.  Another  proposition  insisted  upon  is,  that  it  was' ad- 
missible to  attack  the  Hughes  deed  for  fraud  in  its  execution, 
and  for  this  purpose  the  offer  to  prove  that  Hughes  had  never 
filed  upon  the  lot  in  question  should  have  been  allowed.  The 
fraud  alluded  to  is  imputed  to  the  probate  judge.  The  lan- 
guage of  counsel  is:  "That  the  action  of  Downing  in  issuing 
the  deed  in  question  to  Hughes  was  a  fraud  upon  the  rights  of 
the  plaintiff  in  this  case  will  hardly  be  questioned."   Whether 
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this  charge  be  true  or  not,  the  proposition  that  upon  this 
ground  the  validity  of  the  deed  was  examinable,  in  an  action 
of  this  character,  is  in  conflict  with  the  leading  cases  on  the 
subject. 

The  doctrine  is  established  by  numerous  decisions  of  the  su- 
preme court  of  the  United  States,  that,  should  the  officers  of 
the  land  department,  in  issuing  a  patent,  err  in  respect  to  their 
-duty  or  as  to  questions  of  fact  or  law,  or  even  act  from  corrupt 
motives,  the  patent  cannot  be  collaterally  attacked  for  such 
cause,  if,  upon  any  state  of  facts,  the  patent  might  have  law- 
fully issued;  and  that  against  collateral  attack  it  will  be  pre- 
sumed the  necessary  facts  existed.  Parties  aggrieved  by  such 
error  or  fraud  must  resort  to  a  direct  proceeding  to  set  aside 
the  patent:  Smelting  Co.  v.  Kemp,  104  U.  S.  636;  Johnson  v. 
Towsley,  13  Wall.  72-83;  Moffatt  v.  United  States,  112  U.  S.  34. 

It  is  held  in  Field  v.  Seabury,  19  How.  323-333,  that  when  a 
patent  has  issued  without  any  provisions  incorporated  for  in- 
<}uiring  into  its  fairness  as  between  grantor  and  grantee  or  be- 
tween third  parties,  a  third  party  cannot  raise,  in  ejectment, 
the  question  of  fraud  as  between  the  grantor  and  grantee,  and 
thus  look  beyond  the  patent.  This  case  declares  that  a  patent 
■cannot  be  collaterally  avoided  at  law  for  fraud,  and  that  the 
court  had  never  declared  it  could  be  done.  A  third  proposi- 
tion is,  that  the  case  comes  within  the  two  exceptions  to  the 
rule  of  conclusive  presumptions  mentioned  in  the  Anderson 
case;  the  first  being  when  there  is  a  contest  between  two  paten- 
tees for  the  same  land,  that  a  patent  takes  efilsct  from  the  date 
of  the  original  proceedings  to  obtain  title,  and  in  such  case 
they  are  referred  to  for  the  purpose  of  ascertaining  which  of 
the  contestants  took  the  first  steps;  the  other  instance  being 
iinder  a  statute  declaring  a  patent  void  where  no  entry  as  an 
initiatory  proceeding  had  been  made. 

These  exceptions  require  explanation.  In  a  contest  between 
two  patentees  concerning  the  same  tract  of  land,  where  the 
patents  were  issued  by  the  land  department  of  the  government 
under  the  general  land  laws  thereof,  and  the  land  in  dispute 
was  subject  to  entry  and  sale,  the  exception  only  applies  to 
cases  arising  under  certain  state  statutes  which  authorize 
such  an  inquiry  into  the  prior  equities  in  an  action  at  law.  It 
is  not  a  general  exception.  The  exception  also  applies  in  the 
oarlier  patent  issued  without  jurisdiction,  as  if  the  land  was 
not  then  the  property  of  the  United  States,  or  was  not  open  to 
«ntry  and  sale.     Another  exception,  and  the  one  upon  which 
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the  most  of  the  cases  cited  by  the  appellant  are  based,  relatea 
to  patents  issued  by  the  government  for  lands  in  California, 
under  the  treaty  of  1846  with  Mexico,  and  the  congressional 
act  of  1851,  passed  in  aid  thereof.  This  exception  will  be  ex- 
plained hereafter.  As  to  the  second  class  of  exceptions,  also 
arising  under  special  statutes,  the  rule  announced  in  th© 
above-mentioned  case  was,  if  the  patent  is  silent  on  the  sub- 
ject, it  is  competent  to  show  the  initiatory  steps  were  not  taken 
at  all.  The  rule  contended  for  under  this  third  proposition  is, 
that  the  filing  upon  a  lot  by  a  claimant,  made  in  the  office  of 
the  probate  judge,  in  pursuance  of  the  territorial  act  of  March 
11,  1864,  was  the  equivalent  of  an  entry  of  land  in  a  govern- 
ment or  state  land-office;  that  as  between  confficting  claim- 
ants for  the  same  lot,  the  party  making  the  earlier  filing, 
although  holding  the  junior  deed,  is  entitled  to  recover  by 
virtue  of  the  doctrine  of  relation,  as  "  where  two  patents  have 
been  issued  by  the  United  States  for  the  same  property,  and 
the  junior  conveyance,  by  relation,  has  been  held  to  convey 
the  superior  and  better  title."  When  two  patents  for  the  same 
tract  of  land  are  issued  by  the  government,  while  the  first 
patent  conveys  the  legal  title,  the  second  may  convey  tho 
equitable  and  better  title.  But  the  courts  of  the  United  States 
do  not  hold  that  the  equitable  title  shall  prevail  in  an  action 
at  law,  save  in  the  excepted  cases  mentioned.  It  was  so  held 
in  Ross  V.  Barland,  1  Pet.  655,  but  the  reason  assigned  by  the 
court  was,  that  the  cause  originated  in  the  state  of  Mississippi, 
where,  according  to  the  peculiar  mode  of  proceeding  in  actions 
of  ejectment,  the  courts  "  look  beyond  the  grant,  and  examine 
the  progressive  stages  of  the  title  from  its  incipient  state  .... 
until  its  final  consummation  by  grant;  and  if  found  regular, 
and  according  to  law,  in  these  progressive  stages,  the  grant  is 
held  to  relate  back  to  the  inception  of  the  right,  and  to  have 
dignity  accordingly."  In  such  a  case,  the  correctness  of  the 
practice,  as  established  by  the  courts  of  the  state,  could  not 
be  examined  on  writ  of  error  to  the  supreme  court  of  the 
United  States,  as  stated  in  the  syllabus  of  the  case.  The 
court,  however,  said:  "Upon  common-law  principles,  the  legal 
title  should  prevail,  in  the  action  of  ejectment,  upon  the  same 
grounds  that  the  legal  right  prevails  in  other  actions  in  courts 
of  law."  This  case  is  therefore  not  in  point,  since  the  practice 
mentioned  does  not  prevail  in  this  state.  The  case  of  Sher' 
man  v.  Buick,  93  U.  S.  209,  was  a  contest  at  law  between  two 
patentees  who  claimed  the  same  tract  of  land,  the  plaintiff  by 
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a  patent  from  the  United  Stetes,  and  the  defendant  by  a  patent 
issued  by  the  state  of  California.  The  plaintifif  held  the  junior 
grant,  and  it  was  held  proper  for  him  to  introduce  evidence  of 
his  prior  entry,  not  for  the  purpose  of  impeaching  or  contra- 
dicting the  state  patent,  but  for  the  purpose  of  showing  that 
when  the  state  of  California  made  her  conveyance,  she  had  no 
title  to  the  land.  This  case,  therefore,  fell  within  another  ex- 
ception. The  same  character  of  testimony  was  held  admissi- 
ble, for  the  same  purpose,  in  PoWs  Leasee  v.  Wendal,  9  Cranch, 
87,  a  case  strongly  relied  upon  by  the  appellant  in  the  present 
action.  The  plaintiff's  title  rested  upon  a  patent  issued  by 
the  state  of  North  Carolina,  regular  in  all  respects.  The  de- 
fendant relied  upon  an  earlier  patent  issued  by  the  same  state, 
purporting  to  convey  the  same  lands.  The  lands  in  contro- 
versy comprised  a  portion  of  a  tract  of  territory  which  had 
been  ceded  by  the  state  of  North  Carolina  to  the  government 
of  the  United  States  many  years  prior  to  the  issuing  of  either 
patent.  At  the  time  of  the  cession,  the  right  was  reserved 
by  the  state  to  perfect  incipient  titles.  It  did  not  appear  on 
the  face  of  the  defendant's  patent  that  an  incipient  title  had 
accrued  prior  to  the  cession,  and  the  state  authorities  had  not 
jurisdiction  to  make  a  grant  upon  rights  claimed  to  have  ac- 
crued afterwards.  On  this  point,  the  court  say:  "After  the 
cession,  the  state  of  North  Carolina  had  no  power  to  sell  an 
acre  of  land  within  the  ceded  territory.  No  right  could  be 
acquired  under  the  laws  of  that  state":  Page  284. 

The  patent  in  the  above  case  purported  to  have  been  made 
by  virtue  of  certain  warrants  founded  on  entries.  The  plain- 
tiff offered  to  prove  that  these  entries  were  never  made,  and 
that  the  warrants  were  forgeries.  This  evidence  was  excluded 
at  the  trial  by  the  district  court  of  the  United  States,  but  held 
to  have  been  admissible  by  the  supreme  court,  on  the  princi- 
ple announced  in  both  this  and  the  previous  case,  that  the 
object  of  the  testimony  was  to  show  that  the  state  had  no  title 
to  the  thing  granted,  and  consequently  acted  without  jurisdic- 
tion. If,  as  the  court  says,  these  warrants  had  no  existence 
at  the  time  of  the  cession,  and  no  entries  had  been  made,  the 
grantee  had  no  incipient  rights.  The  patent  being  silent  on 
this  point,  and  there  being  a  6tate  statute  requiring  an  entry 
to  be  made,  and  declaring  void  all  patents  issued  in  violation 
of  its  provisions,  the  case  comes  clearly  within  both  classes  of 
exceptions  referred  to  in  the  Anderson  case.  These  are  the 
only  classes  of  cases  found  by  us  where  unconditional  patents 
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have  been  held  open  to  examination  at  law.  The  doctrine  of 
relation,  so  earnestly  insisted  upon  by  counsel  for  appellant 
as  applicable  to  the  case  l)efore  us,  has  frequently  been  ap- 
plied in  equity,  and  has  likewise  been  applied  under  peculiar 
systems  of  procedure,  as  in  the  Mississippi  case.  There  are 
other  instances,  however,  than  those  above  given,  wherein  it 
has  been  held  proper,  in  contests  between  patentees  for  the 
same  land  in  legal  actions,  to  show  "that  a  junior  patent  was 
founded  upon  an  earlier  entry  than  the  older  patent,  and 
therefore  passes  the  title."  Most  of  the  cases  cited  on  part  of 
the  appellant  have  been  of  this  character.  These  cases  have 
arisen,  as  above  stated,  under  treaty  stipulations  with  Mexico, 
by  virtue  of  which  the  territory  embraced  within  the  state  of 
California  was  ceded  to  the  United  States,  and  under  the  act 
of  Congress  of  March  3,  1851,  passed  to  ascertain  and  settle 
the  private  land  claims  in  that  state.  By  the  treaty  of  ces- 
sion, the  property  rights  of  the  inhabitants  were  to  be  pro- 
tected to  the  same  extent  as  under  the  former  government. 
The  act  of  Congress  specified  the  manner  and  terms  on  which 
these  treaty  obligations  would  be  discharged.  All  claims  to 
land  were  to  be  presented,  within  two  years  from  the  date  of 
the  act,  to  a  board  of  land  commissioners  for  investigation,  or 
to  be  treated  as  abandoned.  The  claims  were  to  be  supported 
by  evidence  furnished  by  the  claimants,  and  government  offi- 
cers were  to  appear  and  contest  on  behalf  of  the  United  States. 
Appeals  were  authorized  from  the  land  board  to  the  district 
court  of  the  United  States,  and  thence  to  the  supreme  court. 
Upon  confirmation  of  a  claim  by  this  special  tribunal,  or  on 
appeal,  the  land  was  to  be  surveyed  and  located,  and  upon 
approval  of  the  survey  by  government  officers,  a  patent  issued 
from  the  United  States  to  the  claimant.  As  to  the  efiect  of 
the  patent  when  issued,  it  was  held  to  operate  as  a  relinquish- 
ment to  the  patentee  of  all  interest  of  the  United  States  in  the 
land  granted  thereby,  and  to  be  an  official  declaration  that 
the  claim  was  valid  under  the  laws  of  Mexico,  and  entitled 
to  recognition  under  the  treaty  stipulations.  As  to  claims  to 
these  lands  made  by  other  parties  after  the  cession  of  the  ter- 
ritory to  the  United  States,  the  patents  are  held  conclusive, 
and  to  take  effect  by  relation  at  the  time  proceedings  were 
instituted  before  the  board  of  land  commissioners  by  the 
parties  whose  rights  were  acquired  under  the  Mexican  govern- 
ment. They  are  held  to  convey  to  the  patentee  the  legal  title, 
and  to  be  conclusive  in  actions  of  ejectment  as  against  all 
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persons  asserting  imperfect  or  equitable  titles,  or  interests  ac- 
quired after  the  cession  of  the  territory.  This  class  of  patents, 
however,  reserves  the  rights  of  "third  persons,"  in  accordance 
with  the  provision  of  the  act  of  March  3,  1851,  that  the  final 
decree  of  confirmation  and  patent  shall  be  conclusive  between 
the  United  States  and  the  claimants  only,  and  shall  not  aflFect 
the  rights  of  third  persons.  The  third  persons  intended  were 
held  to  be  those  whose  rights  were  acquired  under  the  former 
government. 

We  are  of  opinion  that  the  adjudications  of  the  state  and 
federal  courts,  upon  patents  issued  by  the  United  States  for 
lands  in  California  claimed  under  Mexican  and  Spanish 
grants,  do  not  furnish  a  correct  rule  for  the  interpretation  of 
a  deed  to  a  parcel  of  land  in  the  Denver  town  site  executed 
by  a  probate  judge,  under  and  by  virtue  of  the  acts  of  Con- 
gress and  of  the  territorial  legislature  relating  to  that  subject. 
The  statement  in  the  Anderson  case  that  a  deed  executed  by 
the  probate  judge  is  analogous,  in  effect,  to  a  patent  granted 
by  the  government  had  reference  to  patents  for  lands  of  the 
United  States  issued  by  the  land  department  under  the  public 
land  laws  of  the  government.  The  adjudications  upon  patents 
issued  upon  Mexican  grants  were  necessarily  variant  from 
those  made  in  cases  arising  under  the  public  land  laws.  The 
laws,  the  principles  involved,  and  the  systems  of  procedure 
in  the  two  cases  are  essentially  different.  In  one  case  the 
patents,  when  regularly  issued,  are  conclusive  in  actions  at 
law  of  the  rights  of  all  persons.  In  the  other,  although  the 
proceedings  may  be  entirely  regular,  yet  there  is  a  reservation 
to  those  who  may  be  able  to  show  superior  rights.  For  these 
reasons  the  latter  class  of  cases  cannot  control  the  construc- 
tion of  conveyances  of  the  character  under  consideration. 
The  decisions  in  the  former  class,  in  so  far  as  they  relate  to 
the  effect  and  conclusive  character  of  patents  made  under 
systems  of  procedure  similar  to  our  own,  or  in  accordance 
with  common-law  principles,  are  recognized  authority  in  the 
construction  of  these  deeds.  Under  the  acts  of  Congress  above 
mentioned,  and  the  provisions  of  the  act  of  the  territorial  legis- 
lature in  aid  thereof,  the  probate  judge,  holding  the  title  to 
the  town  site  in  trust  for  the  beneficiaries,  was  authorized  ta 
convey  the  lots  and  parcels  of  land  therein  to  those  entitled 
to  the  same.  This  was  a  general  jurisdiction  over  the  subject- 
matter,  analogous  to  the  jurisdiction  of  the  land  department 
of  the  government  over  the  issuing  of  patents  to  lands  subject 
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to  entry  under  the  land  lawg  of  the  United  States.  Being 
invested  with  title  and  jurisdiction,  Probate  Judge  Downing 
conveyed  the  lot  in  controversy  to  John  Hughes,  from  whom 
appellee,  Horner,  deraigned  title  more  than  seven  years  prior 
to  the  conveyance  by  his  successor.  Judge  Kingsley,  to  the 
appellant,  Chever.  If,  then,  the  deed  from  Judge  Downing  to 
Hughes  is  regular  upon  its  face,  and  purports  to  have  been 
executed  in  pursuance  of  the  authority  vested  in  the  grantor, 
it  is  not  open  to  attack  in  this  collateral  proceeding  for  defects 
or  omissions  in  the  initiatory  proceedings.  Referring  to  the 
copy  of  the  deed  set  out  in  the  transcript,  the  deed  itself  is 
shown  to  contain  the  recitals  of  the  entry  of  the  town  site  by 
Probate  Judge  James  Hall;  that  for  more  effectually  carrying 
out  the  trust  secured  by  the  act  of  Congress,  he  conveyed  by 
deed  to  his  successor  in  oflBce,  Omer  O.  Kent,  "all  portions 
and  lots  of  land  not  heretofore  conveyed  by  him  in  accordance 
with  said  trust";  that  said  Omer  0.  Kent  conveyed  by  deed 
to  his  successor  in  office,  Jacob  Downing,  to  effectuate  the 
same  purposes,  "  all  portions  and  lots  of  land  not  heretofore 
conveyed  by  him  in  accordance  with  said  trust."  It  also  con- 
tains these  further  recitals:  "And  whereas,  the  said  party  of 
the  second  part  is  justly  entitled  to  the  lots  and  parcels  of 
ground  hereinafter  described  as  the  rightful  occupant  thereof, 
and  the  bona  fide  owner  of  the  improvements  thereon,  under 
the  provisions  of  said  act  of  Congress;  now,  therefore,  in  con- 
sideration of  the  premises  and  the  sum  of  one  dollar  by  the 
party  of  the  second  part  in  hand  paid  to  the  said  party  of  the 
first  part,  under  and  by  virtue  of  the  act  of  Congress  afore- 
said, and  the  laws  of  the  territory  of  Colorado,  the  said  party 
of  the  first  part  doth  hereby  grant  and  convey  unto  the  said 
party  of  the  second  part,"  etc. 

It  is  seen  from  these  recitals  that  the  deed  is  neither  void 
upon  its  face  nor  silent  as  to  the  authority  of  the  officer  to 
execute  it.  They  are  sufficient,  under  the  principles  an- 
nounced and  the  authorities  cited  in  support  thereof,  to  raise 
the  presumption,  in  an  action  of  this  character,  that  the  neces- 
sary initiatory  steps  were  taken  in  conformity  with  the  law. 

Respecting  the  error  assigned  as  to  the  form  of  the  judg-^ 
ment,  the  irregularity  complained  of  is  in  no  manner  preju- 
dicial to  the  appellant. 

The  effect  of  the  finding  and  judgment  is,  that  in  bo  far  as 
this  action  is  concerned,  he  had  neither  title  nor  right  of  pos- 
eession.     The  judgment  is  affirmed. 

Am.  St.  Rkp.,  Vol.  VU.— 15 
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Patent  Issued  bt  Propeb  Officers  is  Presumed  Valid,  and  ia  prima 
facie,  evidence  of  the  regularity  of  all  preliminary  proceedings:  Schnee  v. 
Schnee,  23  Wis.  377;  99  Am.  Dec.  183,  and  note  186;  Mayor  etc  v.  Ealava,  9 
Port.  677;  33  Am.  Dec.  325;  and  in  a  court  of  law  is  conclusive:  Parlaaon  v. 
Braeheii,  1  Pinn.  174;  39  Am.  Dec.  296;  and  is  not  open  to  collateral  attack: 
Syhn  ▼.  McRory,  10  Ga.  465;  54  Am.  Dec.  402;  Tiaon  v.  Yawn,  15  Oa.  491; 
60  Am.  Dec  708. 

CoNFLicTiNo  Entries  of  Public  Lands. — Where  lands  are  lawfully  en* 
tered  at  the  United  States  land-office,  the  receiver's  receipt,  showing  full 
payment  of  purchase-money,  is  prima  Jacie  evidence  that  purchaser  complied 
with  the  law  in  making  the  entry,  and  be  thereby  acquires  a  right  to  a  pat* 
ent,  of  which  he  cannot  be  divested  except  as  provided  by  law;  and  if,  be* 
canse  of  failure  to  report  sale,  or  account  for  money  paid  for  land,  or  the 
non -performance  of  any  official  duty  with  reference  to  such  entry,  it  is  sub- 
sequently disregarded  by  the  land  officers,  and  same  land  sold  and  issued  to 
another  person,  the  latter  is  invested  with  no  interest  in  the  land,  and  ao* 
quires  only  the  naked  legal  title:  Chouming  v.  Stanjield,  49  Ark.  87. 

A  Patent  cannot  be  Attacked  Collaterally:  Mayor  <^  Aapen  v.  Aspen 
Town  and  Land  Co.,  10  Col.  191. 

JUDOHENT  WILL  NOT  BE  REVERSED  FOR  OmISSIONS  THEREIN  NOT  PrEJU* 

DiciAL  TO  THE  APPELLANT:  SchntUz  V.  Schmitz,  19  Wis.  207;  88  Am.  Deo. 
681;  nor  for  mere  irregularities:  Ward  v.  Bingo,  2  Tex.  420;  47  Am.  Deo. 
654;  nor  for  error  not  prejudicial:  JoJinaon  v.  Jennings,  10  Gratt.  1;  60  Am. 
Deo.  323;  Matter  of  Smibt,  4  Nev.  254;  97  Am.  Dec.  531,  and  note  640; 
SchuUz  V.  Swwny,  19  Nev.  359;  3  Am.  St.  Bep.  888. 


Little   Pittsbubg  Consolidated   Mining  Co.  v. 
Little  Chief  Consolidated  Mining  Co. 

[11  Colorado,  223.] 

JuDOMKNT  IS  Conclusion  of  Law  in  a  particular  case  announced  by  the 
court;  and  if,  from  the  record  entry  of  what  purports  to  be  the  judg- 
ment, enough  is  found  to  show  that  the  court  intended  to  render  judg- 
ment, it  will  not  be  set  aside  because  it  is  not  couched  in  artificial  and 
technical  phraseology. 

Judgment. — Correct  Conclttsion  will  not  be  Overthrown  because 
reached  by  illogical  reasoning,  or  upon  some  grounds  which  are  false. 

Judgment  Rendered  on  Findings  of  Referee  must  stand,  where  suffi* 
cient  facts  are  found  by  him  to  warrant  the  judgment,  though  some  of 
his  findings  may  have  been  set  aside,  if  there  is  no  error  in  applying  the 
law  to  those  remaining. 

Confusion  of  Goods  —  Burden  of  Proof  on  Wrong-doer.  —  Where,  in 
a  case  of  confusion  of  goods,  the  nature  of  the  wrongful  act  is  such  that 
it  not  only  inflicts  an  injury,  but  takes  away  the  means  of  proving  the 
nature  and  extent  of  the  loss,  the  burden  of  proof  is  on  defendant.  The 
law  aids  the  remedy  against  the  wrong-doer,  and  supplies  the  deficiency 
of  proof  caused  by  his  misconduct  by  making  every  reasonable  intend- 
ment against  him.  and  in  favor  of  the  injured  party.  The  relative 
vituation  of  khe  parties,  disclosed  by  the  character  and  nature  of  the 
traasaction,  makes  this  rule. 
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<3oNFtrsioN  OF  Goods.  —  Man  who  willfully  places  the  property  of  another 
in  a  situation  where  it  cannot  be  recovered,  or  its  true  amount  or  value 
ascertained,  by  mixing  it  wiih  his  own,  or  in  any  other  maimer,  will  be 
compelled  to  bear  the  inconvenience  of  uncertainty  or  confusion  which 
he  has  produced,  even  to  the  extent  of  surrendering  the  whole,  if  his 
share  cannot  be  distinguished,  or  of  responding  in  damages  for  the  high* 
est  value  at  which  the  property  can  be  reasonably  estimated. 

Confusion  of  Goods.  —  Wrong-doek,  by  so  committing  his  wrongs  upon 
property  held  by  two  or  more  parties  successively  in  point  of  time  so 
that  neither  can  show  with  certainty  what  he  has  suffered,  is  not  per* 
mitted  to  defeat  a  recovery  by  either,  and  be  thus  exempted  from  lia« 
bility. 

Principal  is  Bound  to  Know  What  his  Agent  does  in  the  course  of  hia 
employment,  and  particularly  when  the  profits  of  the  conduct  of  the 
agent  go  into  the  pockets  of  the  principal  while  the  agent  is  acting 
within  the  scope  of  his  employment. 

Peincipai.  and  Agent. — Agent's  Employment  is  to  be  determined,  not 
alone  from  what  the  principal  may  have  told  the  agent  to  do,  but  from 
what  he  knows,  or  in  the  exercise  of  ordinary  care  and  prudence  ought 
to  know,  the  agent  is  doing  in  the  transaction. 

Principal  and  Agent.  —  Act  op  Agent  of  Corporation,  necessarily 
acting  through  agents,  is,  within  the  scope  of  his  delegated  authority, 
the  act  of  the  corporation,  for  which  the  latter  must  respond  to  the  other 
servants  and  strangers  alike. 

Where  Agent  Violates  his  Duty  to  his  Principal,  and  is  guilty  of 
wrong  to  a  stranger,  whereby  the  employer  is  directly  and  pecuniarily 
benefited,  the  wrong  is  the  wrong  of  the  latter,  and  he  stands  in  the 
same  legal  situation  as  the  agent  would  occupy  were  he  sued  for  the  in- 
jury. 

Boundary — Trespass. — Everyone  must  know  the  boundaries  of  his  own 
land;  and  in  an  action  gttare  clauaum  /regit  against  him  for  passing  hia 
own  boundaries  and  entering  the  land  of  another,  he  cannot  defend  by 
showing  his  ignorance  of  the  boundary  lines.  Whether  he  or  his  servant 
acting  within  the  scope  of  his  employment  committed  the  trespass  ia 
immaterial. 

Pleading  and  Practice.  —  Party  Setting  up  Affirmativb  Defense  has 
the  burden  of  proof  to  show  it  true. 

Pleading  and  Practice.  —  Party  may  Deny  wholly  the  wrong  with 
which  he  is  charged,  putting  the  party  alleging  it  to  the  proof,  relying 
upon  his  inability  to  make  such  proof  of  any  part  of  the  whole  wrong. 
But  the  fact  that  the  complaining  party  does  succeed  in  proving  a  part 
only  of  all  the  wrongs  alleged  is  no  evidence  that  defendant  is  surprised 
in  either  fact  or  law. 

Judgment  on  Referee's  Report.  —  Where  referee  reports  findings  of  law 
and  fact,  and  the  judgment  entered  thereon  sets  aside  the  findings  of 
law,  yet  if  they  were  not  essential  to  it,  and  it  is  fairly  supported  by  the 
findings  of  fact,  it  will  not  be  reversed. 

Markharrij  Patterson,  and  Thomas^  for  the  appellant. 

Clinton  Reed  and  Samuel  P.  Rose,  for  the  appellee. 

Macon,  C.    The  facts,  as  found  by  the  referee  and  reported 
to  the  court  in  this  case,  which  are  material  to  this  opinion, 
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are  these:  That  the  appellee,  some  time  during  the  year  1880^ 
entered  into  and  upon  the  premises  of  appellant,  and  extracted 
therefrom,  and  converted  to  appellee's  use,  ore  amounting  ia 
value  to  something  over  nineteen  thousand  dollars;  and  that 
some  time  during  the  latter  part  of  1879,  and  the  early  part 
of  1880,  appellant  entered  into  and  upon  the  mining  premises 
known  as  the  Little  Chief  mining  claim,  and  extracted  there- 
from, and  converted  to  its  own  use,  ore  of  the  value  of  over 
thirty-seven  thousand  dollars.  The  referee  also  found  as  a  fact 
that  a. portion  of  the  trespass  committed  by  appellant  upoa 
the  premises  aforesaid  was  done  while  the  premises  were  tho 
property  of  appellee's  immediate  grantor,  and  a  part  was  com- 
mitted after  the  acquisition  of  title  to  said  premises  by  appel- 
lee; but  how  much  was  taken  from  the  grantor  of  appellee, 
and  how  much  from  the  latter,  was  not  shown.  Upon  this 
state  of  the  case,  the  referee  concluded,  as  matter  of  law,  that 
appellee  could  recover  nothing  for  the  ore  taken  by  appellant 
after  the  acquisition  of  title  to  the  premises  by  the  appellee, 
because  of  a  failure  of  proof  as  to  the  exact  extent  of  its  loss. 
Upon  the  filing  of  the  report,  appellant  moved  for  judgment 
thereon,  and  appellee  filed  exceptions  as  to  the  whole  report, 
and  moved  for  such  judgment  as  the  facts  and  the  law  of  the 
case  warranted.  The  court  sustained  the  exceptions  to  the 
report  as  to  the  first,  fourth,  fifth,  sixth,  and  eighth  conclu- 
sions of  law,  and  entered  judgment  in  favor  of  appellee  in  tho 
sum  of  $23,589.73.  Exceptions  were  then  filed  by  appellant 
to  the  finding  of  the  referee  to  the  efiect  that  appellant  had 
entered  in  and  upon  the  mining  premises  known  as  the  Little 
Chief,  and  extracted  therefrom  ore  to  the  value  of  $37,125, 
which  being  overruled  appellant  filed  its  motion  for  a  new 
trial,  which  also  being  overruled  appellant  appealed  to  this 
court. 

One  of  the  assignments  of  error  relied  on  by  appellant  is, 
that  the  court  sustained  the  exceptions  of  appellee  to  the  re- 
port of  the  referee  in  toto,  and  retried  the  case  upon  the  evi- 
dence found  in  the  report;  thus  disregarding  the  facts  found 
by  the  referee,  and  putting  itself  in  the  place  of  the  referee, 
usurping  the  province  of  a  jury.  This  view  is  accepted  by  the 
majority  of  my  associates,  and  upon  that  ground  they  hold 
that  the  judgment  should  be  reversed.  In  this  opinion  1 
cannot  concur.  The  majority  opinion  rests  upon  the  construc- 
tion of  the  language  of  the  motion  of  appellee  for  judgment, 
and  upon  that  of  the  court  in  the  order  for  judgment.    Th& 
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language  of  the  raotion  is  "  to  enter  such  judgment  in  the  cause 
£L8  the  facts  proven  and  the  law  warrant."  The  language  of 
the  court  is:  "Now,  this  day  comes  the  plaintiff  herein,  by 
Messrs.  Thomas  and  Lyles,  its  attorneys,  and  comes  the  de- 
fendant herein,  by  Clinton  Reed,  Esq.,  its  attorney;  and  the 
court,  having  had  under  advisement  the  exceptions  of  said 
•defendant  heretofore  filed  herein  to  tTie  report  of  the  referee  in 
this  cause,  as  well  as  its  motion  to  vacate  and  set  the  same 
^side,  and  to  hold  the  same  for  naught,  and  to  enter  such 
judgment  in  this  case  as  the  facts  proven  and  the  law  war- 
rants, and  having  duly  considered  the  same,  and  being  well 
advised  in  the  premises,  now  sustains  said  exceptions  as  to  the 
first,  fourth,  fifth,  sixth,  and  eighth  conclusions  of  law  as  found 
by  said  referee,  and  also  sustains  said  motion  to  enter  such 
judgment  in  this  cause  as  the  facts  proven  and  the  law  war- 
rants." It  is  supposed  that  counsel  for  appellee  misunder- 
etood  the  practice  in  cases  referred,  and  called  upon  the  court 
to  exercise  jurisdiction  to  disregard  the  findings  of  fact  by  the 
referee,  and  to  find  such  facts  as  in  its  opinion  the  referee 
should  have  found  upon  the  whole  evidence,  and  thereupon 
to  render  such  judgment  as  the  law  of  such  facts  warranted, 
^nd  that  the  court  fell  into  the  same  error,  and  usurped  juris- 
diction to  that  extent.  It  may  be  admitted  that  the  language 
of  the  motion  justifies  this  inference  as  to  the  counsel  for  ap- 
pellee; but  I  can  find  no  warrant  for  the  opinion  that  the 
court  mistook  the  law,  and  adopted  the  view  of  the  counsel, 
and  thereby  exceeded  its  jurisdiction  in  the  premises.  In  the 
first  place,  it  is  a  familiar  rule  that  courts  of  general  jurisdic- 
tion are  never  presumed  to  have  transcended  their  jurisdiction, 
and  he  who  urges  excess  in  this  particular  must  show  it.  If 
the  record  plainly  shows  the  fact,  that  is  the  end  of  the  con- 
troversy as  to  that  question;  but  if  the  record  entry  is  capable 
of  a  construction  consistent  with  the  presumption  of  jurisdic- 
tion, that  construction  will  be  adopted. 

In  my  opinion,  it  is  impossible  to  find  in  the  order  any  sup- 
port for  the  position  that  the  court  accepted  the  supposed  erro- 
neous views  of  counsel  for  appellee,  and  disregarded  the  findings 
of  fact  by  the  referee,  and  proceeded  on  its  own  findings.  The 
report  of  the  referee  is  not  set  aside  and  held  for  naught  as  a 
whole;  for  only  the  first,  fourth,  fifth,  sixth,  and  eighth  con- 
clusions of  law  are  set  aside  in  terms.  It  seems  impossible  to 
say  that  that  part  of  the  report  not  expressly  set  aside  was 
not  left  untouched  by  the  court.     The  words,   "being  well 
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advised  in  the  premises,  now  sustains  said  exceptions  as  to 
the  first,  fourth,  fifth,  sixth,  and  eighth  conclusions  of  law  as 
found  by  said  referee,"  in  the  connection  in  which  they  are 
found,  are  to  my  mind  as  conclusive  that  all  of  the  other  ex- 
ceptions, both  as  to  the  law  and  the  facts  reported,  were  left 
undisturbed,  as  if  the  words  "the  other  exceptions  are  over- 
ruled "  had  been  added:  A  judgment  is  the  conclusion  of 
law  in  a  particular  case  announced  by  the  court;  and,  while 
the  language  used  by  courts  in  pronouncing  judgments  is  in 
many  instances  identical,  yet  there  is  no  legally  prescribed 
verbal  formula  which  must  be  used  for  that  purpose.  If,  in 
the  record  entry  of  what  purports  to  be  the  judgment,  enough 
is  found  upon  which  it  can  be  seen  that  the  court  intended  to 
render  judgment,  it  will  not  be  set  aside  because  it  is  not 
couched  in  artificial  and  technical  phraseology.  But  I  can 
find  in  this  entry  of  judgment  no  fault  with  the  language  used 
by  the  court.  The  clause,  "and  also  sustains  said  motion 
to  enter  such  judgment  in  the  cause  as  the  facts  proven 
and  the  law  warrants,"  does  not  mean  any  acceptance  of  the 
supposed  views  of  counsel  as  to  the  jurisdiction  of  the  court 
to  find  the  facts,  but  is  simply  used  for  the  purpose  of  identi- 
fying the  motion  ruled  upon.  It  is  also  supposed  that  the 
clause  found  in  this  entry,  to  wit,  "  and  it  appearing  to  the 
court  from  the  facts  contained  in  the  referee's  report,  afore- 
said, that  said  defendant  should  have  judgment  against  said 
plaintifl*  for  the  sum  of  $23,589.73,  it  is  now  by  the  court  con- 
sidered," etc.,  goes  to  show  the  usurpation  of  jurisdiction  by 
the  court  below;  that,  in  using  the  term  "  facts  contained  in 
the  referee's  report,"  the  court  intended  such  facts  as,  in  its 
opinion,  the  testimony  given  at  the  hearing  before  the  referee 
established,  and  not  such  facts  as  found  by  the  referee.  There 
is  nothing  to  show  that  the  court  did  not  use  this  expression 
as  synonymous  with  the  term  "  facts  found,"  but  a  great  deal 
to  show  that,  in  the  mind  of  the  court,  the  two  forms  of  ex- 
pression were  one  and  the  same  in  meaning;  for  it  is  undeni- 
able that  the  court  accepted  every  finding  of  fact  reported  by 
the  referee,  and  upon  them  founded  its  judgment, — the  fact 
that  each  party  had  mined  in  the  premises  of  the  other,  and 
converted  large  quantities  of  ore  taken  therefrom,  the  value  of 
such  ore  so  taken  and  converted,  the  date  of  the  actual  acqui- 
sition of  the  Little  Chief  premises  by  the  appellee,  the  fact 
that  a  portion  of  the  ore  taken  by  appellant  was  taken  before 
the  acquisition  of  appellee's  title  to  the  premises,  and,  in 
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short,  all  the  facts  on  which  the  referee  rested  his  conclusions 
of  law.  It  certainly  does  not  appear,  in  that  clear  and  un- 
equivocal way  in  which  it  should  to  support  the  view  of  the 
majority,  that  the  court  disregarded  a  single  fact  found  by  the 
referee;  and  in  this  state  of  the  case  the  presumption  that 
the  court  did  not  transcend  its  jurisdiction  should  be  allowed 
its  full  force. 

If,  however,  the  court  did  set  aside  some  of  the  facts  found 
by  the  referee,  if  enough  were  left  to  authorize  the  judgment 
rendered,  it  should  stand,  unless  there  were  error  in  applying 
the  law  to  such  facts.  It  cannot  be  denied  that,  so  far  as  the 
facts  found  by  the  referee,  and  unquestionably  accepted  by 
the  court,  go,  they  are  sufficient  to  justify  the  judgment,  un- 
less, as  already  said,  the  court  erred  in  the  application  of  the 
law  thereto.  It  is  true  that,  in  the  opinion  by  the  court  stat- 
ing the  grounds  of  its  judgment,  some  dissent  was  expressed 
with  the  finding  by  the  referee  as  a  fact  that  the  plaintiflf  was 
duly  incorporated  under  the  laws  of  New  York,  and,  by  a 
compliance  with  the  laws  of  Colorado,  authorized  to  do  busi- 
ness in  this  state;  but  this  dissent  was  rested  upon  the  ground 
of  such  finding,  and  not  upon  the  finding  itself;  for  the  court 
held  the  stipulation  entered  into  between  the  parties  before 
the  referee,  and  reported  by  him,  waived  or  rather  admitted 
such  incorporation,  and  made  it  unnecessary  to  ofler  evidence 
to  that  point.  But  if  it  were  conceded  that  the  court  below 
did  review  the  entire  case,  and  find  facts  not  found  by  the 
referee,  upon  which,  as  well  as  those  found  by  the  referee,  its 
judgment  was  based,  and  that,  without  such  supplemental 
facts  thus  found  by  the  court,  it  would  have  given  judgment 
for  the  appellant,  the  judgment  should  not  then  be  reversed, 
if  it  appears  that  the  facts  reported  by  the  referee  were  suffi- 
cient to  have  justified  the  judgment.  Such  action  on  the  part 
of  the  court  would  be  error  without  prejudice  only.  It  is  clear 
that  there  were  suflicient  facts  reported  by  the  referee,  as 
found  by  him,  to  warrant  the  judgment,  without  any  addi- 
tional facts,  if  the  law  is  as  I  think  it  is.  Then,  did  the  court 
err  in  applying  the  law  to  the  facts  reported  by  the  referee? 

In  the  examination  of  that  question,  I  shall  express  no 
opinion  upon  the  ruling  of  the  court  below  upon  the  doctrine 
of  relation,  and  as  to  the  effect  of  the  stipulation  of  the  par- 
ties made  before  the  referee;  because,  if  the  court  erred  in  its 
opinion  as  to  these,  and  still  held  correctly  as  to  the  duty  of 
appellant  to  make  out  the  fact  that  a  part  of  the  ore  taken  by 
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it  from  the  Little  Chief  premises  did  not  belong  to  appellee, 
and  to  show  how  much  belonged  to  its  grantor,  such  errors 
will  not  reverse  the  judgment.  A  correct  conclusion  is  not 
overthrown  because  it  is  reached  by  illogical  reasoning,  or 
upon  some  grounds  which  are  false.  The  ruling  of  the  court 
on  this  point  is  supported  by  a  principle  which  has  very  fre- 
quently been  applied  in  adjudged  cases,  and  after  diligent 
search  I  have  been  unable  to  find  one  case  in  which  it  has  not 
been  applied  in  the  same  way  as  in  this,  upon  facts  of  the 
same  class  and  nature  as  those  of  this  case.  In  the  Ameri- 
can note  to  the  leading  case  of  Armory  v.  Delamirie,  1  Smith's 
Lead.  Cas.,  pt.  1,  679,  the  doctrine  is  broadly  stated  thus: 
^'  When  the  nature  of  a  wrongful  act  is  such  that  it  not  only 
inflicts  an  injury,  but  takes  away  the  means  of  proving  the 
nature  and  extent  of  the  loss,  the  law  will  aid  the  remedy 
against  the  wrong-doer,  and  supply  the  deficiency  of  proof 
caused  by  his  misconduct,  by  making  every  reasonable  in- 
tendment against  him,  and  in  favor  of  the  person  whom  he 
has  injured.  A  man  who  willfully  places  the  property  of  an- 
other in  a  situation  where  it  cannot  be  recovered,  or  its  true 
amount  or  value  ascertained,  by  mixing  it  with  his  own,  or  in 
any  other  manner,  will  consequently  be  compelled  to  bear  the 
inconvenience  of  the  uncertainty  or  confusion  which  he  has 
produced,  even  to  the  extent  of  surrendering  the  whole,  if  his 
share  cannot  be  distinguished,  or  responding  in  damages  for 
the  highest  value  at  which  the  property  in  question  can  rea- 
sonably be  estimated";  citing  Lupton  v.  White,  15  Ves.  432; 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  62,  108;  Ryder  v.  Hathaway , 
21  Pick.  298;  Clark  v.  Miller,  4  Wend.  628;  Bailey  v.  Shaw, 
24  N.  H.  297;  55  Am.  Dec.  241;  Preston  v.  Leighton,  6  Md.  88. 
Here  the  appellant  clandestinely  entered  into  the  Little  Chief 
mining  claim,  under  circumstances  and  in  a  way  which  made 
it  practically  impossible  for  the  owner  thereof  to  know  that 
fact,  and  removed  therefrom,  and  converted  to  his  own  use, 
property  to  the  value  of  $37,125.  It  is  said  that  part — a  large 
part — of  this  property  was  taken  from  the  grantor  of  the  ap- 
pellee, and  a  part  from  the  appellee  (which,  upon  the  facts  of 
this  case,  must  be  admitted);  and  that,  as  appellee  afiirms 
such  wrongful  taking  of  its  property,  the  burden  of  proof  of 
that  fact  is  on  it  to  show  exactly  how  much  of  the  ore  belonged 
to  the  appellee,  and  that,  in  the  absence  of  such  exact  proof, 
the  appellant  is  relieved  from  all  responsibility.  In  Suydam 
V.  Jenkins,  Sedg.  Lead.  Cas.  566,  Duer,  J.,  speaking  for  the 
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•court,  says:  "Unless  we  are  greatly  mistaken,  there  are  cer- 
tain indisputable  rules,  or,  more  correctly,  principles  of  natu- 
ral justice,  by  the  application  of  which  the  amount  that  the 
injured  party  ought  to  recover  may  in  all  cases  be  readily  and 
certainly  determined.  Setting  aside  the  exceptional  cases  in 
which  exemplary  damages  may  be  justly  claimed  and  given, 
and  confining  ourselves  to  those  in  which  the  remedy  sought 
is  simply  pecuniary,  the  principles  which,  as  it  seems  to  us, 
are  manifestly  just  and  universal  in  their  application,  are  that 
the  owner  to  whom  compensation  is  due  must  be  fully  indem- 
nified, and  that  the  wrong-doer  must  not  be  permitted  to  de- 
rive any  benefit  or  advantage  whatever  from  his  wrongful  act. 
....  An  indemnity  must  always  be  given  to  the  injured 
party;  but  it  is  not  in  all  cases  the  measure  of  damages  which 
the  wrong-doer  ought  to  pay."  If  the  doctrine  announced  in 
the  authorities  above  referred  to  is  law,  then  it  is  clear  that 
this  position  of  appellant  has  no  foundation  on  which  to  stand. 
The  practical  result  of  the  rule  contended  for  in  this  case  is, 
that  a  wrong-doer,  by  so  committing  his  wrongs  upon  property 
held  by  two  or  more  persons  successively  in  point  of  time  that 
no  one  of  such  persons  can  show  with  certainty  what  he  has 
Bufiered,  is  to  be  permitted  to  defeat  a  recovery  by  either,  and 
to  be  exempted  from  all  responsibility  for  his  wrongs.  Such 
a  doctrine  is  equally  shocking  to  legal  as  to  moral  justice,  and 
I  believe  no  case  can  be  found  which  supports  it. 

The  case  of  Dean  v.  Thwaite,  21  Beav.  621,  is  exactly  in 
point,  there  being  no  fact  in  that  case  upon  which  it  is  possible 
to  distinguish  the  principle  to  be  applied  from  this.  There  the 
plaintiff  brought  his  suit  for  an  accounting  against  defend- 
ant in  the  year  1855,  alleging  an  injury  upon  his  colliery  by 
the  defendant,  and  a  continuous  working  therein,  and  the 
extraction  of  coal  therefrom  since  1840.  One  defense,  among 
others  set  up  in  that  case,  was  that  a  large  part  of  the  coal 
taken  by  the  defendant  was  subject  to  the  bar  of  the  statute 
of  limitations;  and  though  the  report  of  the  case  does  not  ex- 
pressly show  that  defendant  insisted  that  plaintiff  must  show 
with  certainty  how  much  coal  was  taken  by  defendant  within 
the  statute  of  limitations  before  he  could  recover  for  anything, 
it  is  obvious  from  an  examination  of  the  case  that  such  de- 
fense was  made  and  contested  by  the  plaintiff.  But  whether 
thip  be  true  or  not,  the  rule  adopted  by  the  court  is  so  clear, 
and  BO  entirely  applicable  to  the  facts  of  this  case,  that  it  may 
well  be  inserted  here.    After  the  first  argument  of  the  case,  the 
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master  of  rolls  said:  "The  question  of  liability  with  respect  to 
the  working  of  minerals  underground,  which  cannot  be  per- 
ceived in  the  same  way  as  operations  upon  the  surface,  stands, 
in  my  opinion,  in  a  very  peculiar  light;  and  it  is  very  im- 
portant to  consider  upon  whom  the  burden  of  proof  lies  in  a 
case  of  this  description.  In  my  opinion,  the  burden  of  proof 
lies  upon  the  wrong-doer  to  show  that  the  coal  has  not  been 
taken  from  the  plaintiff's  property  within  the  time  during 
which  this  court  would  make  him  accountable  for  it.  It  was 
impossible  for  the  plaintiff  to  ascertain  that  fact;  it  was  solely 
within  the  knowledge  of  the  defendants  and  their  workmen. 
I  think  that  the  plaintiff  has  made  out  his  right  for  an  ac- 
count of  the  coal  which  has  been  taken  from  his  ground,  sub- 
ject to  the  question  of  the  statute  of  limitations,  upon  which  I 
should  wish  to  hear  a  reply."  It  appears  that  argument  was 
heard  upon  that  question,  and  the  master  of  rolls  then  used 
the  following  language:  "I  will  state  my  opinion  to-morrow. 
If  I  should  be  of  opinion  that  the  account  should  be  limited 
to  six  years  before  the  filing  of  the  bill,  which  is  my  present 
impression,  the  course  I  should  probably  take  is  this:  I  should 
direct  some  competent  person  to  ascertain  the  amount  of  coal 
which  has  been  taken  from  the  plaintiff's  land,  and  then  re- 
quire the  defendant  to  show  what  part  has  not  been  taken 
within  the  last  six  years." 

On  the  next  day  the  court  delivered  the  final  opinion  thus: 
"I  retain  the  opinion  which  I  expressed  yesterday  that  an 
account  ought  to  be  directed,  but  that  it  must  be  confined  to 
the  coal  "gotten  within  six  years  before  the  filing  of  the  bill. 
....  There  are,  besides,  some  indications  on  the  evidence, 
which  weigh  with  me  on  this  question,  that  the  plaintiff  was 
put  upon  inquiry,  and  that  various  circumstances  existed 
which  might  have  led  him  to  take  proceedings  at  an  earlier 
period  than  he  actually  did,  for  the  purpose  of  ascertaining 
the  state  of  the  works  below  the  surface  of  the  earth,  and 
whether  they  trenched  on  his  property.  I  am  of  opinion, 
therefore,  that  in  this  case  the  accouut  must  be  confined  to 
six  years  before  the  filing  of  the  bill.  The  way  I  intend  to 
deal  with  the  account  is  this:  I  shall  see  if  the  parties  them- 
selves can  agree  as  to  the  amount  and  extent  of  those  work- 
ings. If  they  cannot,  then  I  shall  probably  appoint,  under 
the  powers  intrusted  to  me  by  the  act  of  Parliament  (which  I 
think  extends  to  cases  of  this  description),  some  coal  agent 
who  is  perfectly  well  acquainted  with  matters  of  this  descrip- 
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tion  to  examine  and  make  a  report  as  tp  the  state  of  the  works, 
and  as  to  what  coal  has  been  taken  from  under  dertain  plats 
of  land  of  the  plaintiff,  which  will  be  specified,  and  to  take  all 
proper  measurements  for  that  purpose.  Suppose  he  finds  that 
a  certain  quantity,  say  one  thousand  tons,  has  been  taken.  I 
shall  then  call  on  the  defendant  to  show  what  portion  of  that 
coal  has  been  taken  prior  to  the  six  years.  I  think  the  bur- 
den of  proof  ought  to  rest  on  the  defendant,  for  this  reason:  I 
assimilate  this  to  the  case,  which  I  have  frequently  had  occa- 
sion to  refer  to,  of  the  chimney-sweep  who  found  the  diamond 
ring  {Armory  v.  Delamirie,  supra),  and  governed  by  the  prin- 
ciple, which  I  have  constantly  acted  upon,  that  the  case  will 
be  taken  most  strongly  against  a  person  who  keeps  back  and 
destroys  evidence.  I  apply  that  principle  to  a  person  whose 
duty  it  was  to  keep  strict  evidence  of  what  workings  there 
were  in  other  persons'  lands,  and  shall  charge  a  person  work- 
ing the  coal  mines  on  the  adjoining  land  with  the  full  amount 
raised,  unless  he  can  prove  it  was  not  taken  within  the  time 
during  which  the  court  directs  the  account.  On  taking  that 
account  I  shall  certainly  not  treat  this  as  a  case  of  fraud,  but 
shall  act  on  any  reasonable  evidence  I  can  get  to  ascertain  at 
what  time  the  coal  was  worked.  •  This  is  the  view  I  take  with 
respect  to  the  mode  of  taking  the  account  of  the  coal  worked.'^ 
This  case  calls  more  loudly  for  the  application  of  the  doc- 
trine that  the  wrong-doer  must  suffer  from  the  confusion  ho 
has  created,  or  the  want  of  evidence  which  he  has  made  it 
impossible  for  his  victim  to  produce,  than  did  the  case  just 
quoted;  because,  in  the  latter  case,  there  were  some  facts  indi- 
cating that  plaintiff  had  notice  of  the  trespass  complained  of, 
and  might  have  made  such  examination  as  to  have  discovered 
the  extent  of  the  wrong,  and  brought  his  suit  earlier;  but 
here  there  is  no  pretense  even  that  appellee  or  its  grantor  had 
the  remotest  suspicion  of  the  trespass  of  appellant.  The  fal- 
lacy of  the  opinion  of  the  majority  is  in  confounding  the 
distinction  between  the  burden  of  proof  and  the  weight  of 
evidence.  The  former  is  a  rule  of  law;  the  latter  of  fact. 
The  one  belongs  to  the  court;  the  other  to  the  jury.  Whether 
the  burden  of  proof  as  to  a  certain  fact  is  on  the  plaintiff  or 
defendant,  the  court  will  determine  upon  the  settled  rules  of 
evidence,  one  of  which  is,  that  the  burden  of  maintaining  any 
issue  of  fact  rests  upon  him  who,  from  the  nature  and  char* 
acter  of  the  fact,  has  or  might  have  peculiar  informatioK 
thereon.     It  is  thought  that  the  ruling  of  the  court  on  this 
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point  rested  on  the  fact  that  appellant  withheld  evidence  it 
might  have  produced;  and  that,  as  it  was  not  shown  by  ap- 
pellee that  appellant  had  knowledge  as  to  how  much  ore  it 
took  from  the  grantor  of  appellee,  the  ruling  was  erroneous, 
and  the  judgment  ought  not  to  stand.  This  is  a  mistaken 
view,  arising  from  a  failure  to  discriminate  between  the  case 
where  one  party  actually  has  evidence  he  will  not  produce, 
and  that  where,  from  the  nature  of  the  fact  in  question,  one 
party  might  and  ought  to  know  of  the  circumstances,  and  the 
other  cannot  be  supposed  to  have  any  definite  knowledge 
thereof  Here  the  law  presumes  that  the  appellee  cannot 
know  how  much  ore  appellant  had  extracted  from  the 
Little  Chief  mining  premises  before  the  former  acquired  the 
title  thereto,  because  the  trespass  was  committed  underground, 
in  the  dark,  and  secretly;  while  the  law  does  presume  that  ap- 
pellant does  know  that  fact,  because  it  might  and  it  is  its  duty 
to  know  it.  It  is  upon  the  consideration  of  the  relative  situa- 
tion of  the  parties,  disclosed  by  the  character  and  nature  of 
the  transaction,  that  the  rule  is  adopted;  and  it  is  not  set  aside 
because  the  wrong-doer  in  any  particular  case  may  show  that 
he  does  not  in  fact  know  more  of  the  matter  than  the  sufferer. 
The  same  doctrine  was  enforced  in  Mortimer  v.  Cradock,  12 
L.  J.  Com.  P.  166,  cited  in  1  Addison  on  Torts,  561,  the  facts  of 
which  were,  that  a  diamond  necklace  of  the  value  of  five  hun- 
dred pounds  had  been  stolen,  and  a  portion  of  the  stones  were 
eoon  afterwards  found  in  defendant's  possession.  A  verdict 
against  him  for  the  value  of  the  whole  article  was  sustained. 
The  whole  doctrine  grows  out  of  the  maxim  that  no  man  shall 
take  adv^antage  of  his  own  wrong,  and  is  administered  in  vari- 
ous ways.  A  familiar  example  is  found  in  the  confusion  of 
goods,  and  in  cases  of  tort  where  one  tort-feasor  is  made  to 
bear  the  burden  of  the  whole  loss,  though  in  fact  he  may  have 
received  none  of  the  fruits  of  the  wrong. 

My  associates  seem  also  to  think  that  the  fact  that  the  ap- 
pellant, the  Little  Pittsburg  Consolidated  Mining  Company, 
as  a  company,  did  not  know  of  or  sanction  this  wrong  com- 
mitted by  its  superintendent,  has  such  force  and  bearing  in 
the  case  as  to  relieve  it  from  the  necessity  imposed  upon  it  by 
the  court.  Such  fact  was  not  found  by  the  referee,  and  does 
not  appear  in  the  record;  but  if  it  did,  it  would  not  affect  the 
question.  A  principal  is  bound  to  know  what  his  agent  does 
in  the  course  of  his  employment,  and  particularly  so  when 
the  profits  of  the  conduct  of  such  agent  go  in  the  pockets  of 
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the  principal.  In  Dean  v.  TJiwaite,  supra,  the  defendant  de- 
nied, under  oath,  her  knowledge  that  she  was  trespassing 
upon  the  property  of'  the  plaintiff,  and  the  court  accepted  her 
statement  as  true,  and  said:  "I  shall  certainly  not  treat  this 
as  a  case  of  fraud";  and  yet  enforced  the  rule  against  the  de- 
fendant. 

It  is  thought  the  willfulness  of  the  wrong  committed  by 
Bearce,  appellant's  superintendent,  and  the  ignorance  of  the 
appellant  of  the  fact  until  after  its  consummation,  relieves  it 
from  the  rule  of  evidence  insisted  on  above;  and  the  doctrine 
upon  which  this  view  is  based  is,  that  where  the  act  of  the 
agent  is  one  done  by  him  outside  of  the  scope  of  his  employ- 
ment, for  his  own  gratification  or  profit,  the  principal  cannot 
be  held  liable  for  the  consequences  of  such  act.  As  a  general 
proposition,  this  may  be  conceded.  In  support  of  this  posi- 
tion many  cases  are  cited;  but,  as  I  view  the  law,  they  are 
inapplicable  to  the  question  under  discussion.  They  estab- 
lish the  exemption  of  the  principal  from  all  liability  to  the 
injured  party  where  the  agent  is  found  to  have  acted  outside 
of  his  authority,  express  or  implied.  But  here  it  is  conceded 
that  appellant  is  liable  to  appellee  for  so  much  of  the  ore  as 
the  latter  may  be  able  to  show  itself  entitled  to.  The  cases 
cited  in  the  majority  opinion  hold  that  the  principal  is  liable 
upon  the  ground  that  the  servant  did  the  wrong  complained 
of  within  the  scope  of  his  employment;  or  that  the  master  is 
not  liable  because  the  servant  acted  beyond  the  scope  of  his 
employment.  All  Ine  cases  and  text-books  cited  on  this  sub- 
ject go  upon  the  ground  that  the  act  which  is  the  cause  of 
action  results  in  no  pecuniary  profit  to  the  principal;  but  no 
case  can  be  found  which  holds  that  where  the  agent,  upon  his 
own  motion,  illegally  takes  the  property  of  one,  and  gives  it 
to  his  principal,  the  principal  is  not  liable  for  such  property, 
or  its  value.  If,  then,  the  appellant  is  liable  to  appellee  for 
the  act  of  its  superintendent  in  the  premises,  does  the  mere 
fact  of  its  receiving  and  converting  the  ore,  or  its  value,  in 
ignorance  of  the  true  ownership  thereof,  change  the  rule  of 
evidence  on  the  facts  of  this  case?  I  think  not,  for  the  follow- 
ing reasons: — 

1.  The  fact  is  found  by  the  referee  that  appellant  took  and 
converted  this  ore;  and  that  finding  this  court  is  bound  to  ac- 
cept, because  appellant  accepted  such  finding  in  moving  for 
judgment  on  the  report,  and  because  the  evidence  before  tha 
referee  supports  the  finding. 
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2.  The  superintendent,  Bearce,  in  mining  and  milling  the 
ore,  acted  for  the  appellant,  and  within  the  Bcope  of  his  em- 
ployment. He  did  not  act  for  himself,  nor  for  a  stranger,  and 
it  is  impossible  that  one  should  act  for  no  one.  Nor  does  it 
appear  that  he  committed  the  wrong  from  any  spirit  of  actual 
malice  or  hostility  towards  appellee  or  its  grantor,  but  solely 
in  the  interest  of  appellant.  In  all  that  was  done  by  him  he 
used  the  means,  machinery,  appliances,  and  workmen  of  ap- 
pellant. Everything  was  done  in  its  name.  His  salary,  if  he 
was  paid  for  his  services,  was  paid  by  the  appellant,  and  the 
ehtire  profits  of  his  operations  went  into  the  coffers  of  his  em- 
ployer. The  scope  of  an  agent's  employment  is  said,  in  Kings- 
ley  V.  FittSy  51  Vt.  416,  "to  be  determined,  not  alone  from  what 
the  principal  may  have  told  the  agent  to  do,  but  from  what  he 
knows,  or  in  the  exercise  of  ordinary  care  and  prudence  ought 
to  know,  the  agent  is  doing  in  the  transaction." 

3.  Bearce  was  appellant's  mining  superintendent,  and  was 
clothed  with  the  general  management  and  control  of  its  min- 
ing operations,  with  power  to  direct  when  and  how  the  work- 
men in  the  mine  should  work;  or  he  was,  in  this  department, 
subject  to  the  orders  and  directions  of  appellant.     If  he  occu- 
pied the  first  position,  then,  as  to  those  under  his  control  and 
as  to  strangers,  he  was  the  principal,  and  his  acts  were  its 
acts,  and  his  wrongs  its  wrongs.     He  was  the  representative  of 
the  company,  as  much  so  as  would  have  been  the  president 
and  all  the  other  directors  of  the  company  had  they  exercised 
the  same  powers  as  the  superintendent.     In  Malone  v.  Hatha- 
way^ 64  N.  Y.  5,  in  discussing  the  doctrine  of  responsibility  of 
employers,  whether  corporations  or  natural  persons,  for  the 
acts  and  omissions  of  their  superintendents,  Allen,  J.,  says: 
"  Corporations  necessarily  acting  by  and  through  agents,  thus 
having  the  superintendence  of  various  departments,  with  dele- 
gated authority  to  employ  and  discharge  laborers  and  em- 
ployees, provide  materials  and  machinery  for  the  services  of 
the  corporation,  and  generally  direct  and  control  under  gen- 
eral powers  and  instructions  from  the  directors,  may  well  be 
regarded  as  the  representatives  of  the   corporation,  charged 
with  the  performance  of  its  duty,  exercising  the  discretion 
ordinarily  exercised  by  principals,  and  within  the  limit  of  the 
delegated  authority  of  the  acting  principal.     These  acts  are, 
in  such  cases,  the  acts  of  the  corporation;  and  the  corporation, 
within  adjudged  cases,  must  respond  as  well  to  the  other  ser- 
vants of  the  company  as  to  strangers.    They  are  treated  as 
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the  general  agents  of  the  corporation  in  the  several  depart- 
ments committed  to  their  care.  A  person  thus  placed  by  a 
corporation  in  such  a  position  and  authority  may  be  fairly 
considered  as  its  representative  pro  hac  vice."  In  Corcoran  v. 
Holbrooke  59  N.  Y.  517,  the  rule  is  thus  expressed:  "It  is  evi- 
dent that  this  general  agent  was  not  a  mere  fellow-servant  of 
the  plaintiff.  He  was  not  a  common  hand  in  the  mill,  but 
that  he  was  charged  with  the  performance  of  the  duties  which 
the  defendants  owed  to  the  hands  employed  in  the  mill. 
There  was  no  other  person  to  discharge  those  duties,  and  de- 
fendants could  not,  by  absenting  themselves  from  the  mill 
and  refraining  from  giving  any  personal  attention  to  its  con- 
duct, but  committing  the  entire  charge  of  it  to  an  agent,  exon- 
erate themselves  from  those  duties  or  from  the  consequences  of 

a  failure  to  perform  them As  to  acts  which  a  master 

or  principal  is  bound,  as  such,  to  perform  towards  his  em- 
ployees, if  he  delegates  the  performance  of  them  to  an  agent, 
the  agent  occupies  the  place  of  the  master,  and  the  latter  is 
deemed  present  and  liable  for  the  manner  in  which  they  are 
performed."  These  cases  were  brought  by  servants  to  recover 
of  their  employers  for  injuries  caused  by  the  negligence  of 
superintendents;  and  the  question  decided  was  that  of  the 
right  of  such  employees  to  recover  for  the  negligence  of  the 
vice-principal;  but  the  legal  consequences  of  such  authority  in 
the  agent  are  as  applicable  to  cases  where  strangers  are  in- 
jured by  such  agent  as  in  those  of  servants.  The  liability  of 
the  principal  arises  out  of  the  representative  character  of  the 
servant  whose  act  or  omission  has  caused  damage.  Occupy- 
ing such  a  position,  and  vested  with  such  authority,  he  is 
bound  to  do  or  prevent  the  doing  of  all  acts  which  will  protect 
in  the  one  case,  or  injure  in  the  other,  both  the  employees  of 
his  principal  and  strangers.  If  he  violates  his  duty  to  hi3 
principal,  and  is  guilty  of  a  wrong  to  a  stranger,  whereby  the 
employer  is  directly  and  pecuniarily  benefited,  such  wrong  is, 
in  point  of  law,  the  wrong  of  the  latter,  and  he  stands  in  the 
same  legal  situation  as  the  agent  would  occupy  were  he  sued 
for  the  injury.  It  cannot  be  denied  that  it  was  the  duty  of 
appellant,  in  mining  its  own  territory,  to  respect  that  of  its 
neighbors,  and  restrain  its  workmen  and  servants  from  tres- 
passing upon  such  neighbors.  Having  delegated  the  entire 
control  of  its  mine  and  miners  to  a  superintendent,  withdraw- 
ing from  all  control  and  supervision  itself,  it  cannot  be  heard 
to  say  that  it  was  not  present  when  the  wrongs  complained  of 
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were  committed,  and  knew  not  of  their  commission.  But  if 
Bearce  was  not  vested  with  this  general  authority,  and  was 
under  the  control  and  direction  of  appellant,  through  its 
board  of  directors  or  other  agent,  then  the  company  is  cer- 
tainly bound  to  know  what  its  servants  were  doing,  and  to 
control  them. 

4.  Because  appellant  cannot  be  heard  to  say  it  did  not 
know  that  its  superintendent  was  trespassing  upon  the  prem- 
ises of  another.  To  repeat:  if  Bearce  had  such  authority  in 
the  premises  as  to  make  him  appellant's  superintendent,  then, 
by  the  rule  of  law  which  holds  him  to  be  the  principal  as  to 
third  persons,  the  question  of  notice  is  excluded  from  the  casej 
but  if  he  was  less  than  a  representative,  and  was  directed  and 
controlled  by  his  principal,  the  latter  is  estopped  to  say  it  did 
not  know  that  which  its  agent  knew.  The  law  is  thoroughly 
settled  that,  as  between  the  principal  and  a  stranger,  the 
former  does  know  whatever  his  agent  knows,  learned  while 
acting  for  such  principal  in  the  particular  transaction.  Many 
cases,  among  which  are  Hart  v.  Bank,  33  Vt.  252,  Dresser  v. 
Norwood,  17  Com.  B.,  N.  S.,  466,  and  The  Distilled  Spirits,  11 
Wall.  356,  hold  that  notice  possessed  by  an  agent,  even  though 
it  may  have  been  acquired  prior  to  his  agency,  or  in  another 
transaction,  which  he  is  at  liberty  to  communicate  to  his 
principal,  will  bind  the  latter.  But  many  of  the  courts  of  this 
country  decline  to  carry  the  doctrine  to  this  extent,  and  limit 
its  application  to  cases  where  the  knowledge  or  notice  pos- 
sessed by  the  agent  was  acquired  during  his  particular  agency, 
and  in  the  course  of  the  same  transaction.  In  Sooy  v.  State, 
41  N.  J.  L.  400,  the  court,  in  its  discussion  of  the  doctrine  of 
the  cases  just  cited,  says:  ''The  more  just  principle  would 
seem  to  be  one  that  aimed  to  award  to  each  the  benefits  and 
burdens  which  would  have  arisen  if  the  business  had  been 
transacted  by  both  in  person.  Such  a  result  would  follow  if 
the  rule  to  be  adopted  were  that  whenever  the  principal,  if  act- 
ing in  the  matter  for  himself,  would  have  received  the  notice 
the  knowledge  of  his  agent  shall  be  chargeable  to  him."  If  we 
apply  this  rule  to  the  facts  of  this  case,  it  is  at  once  manifest 
that,  had  the  appellant  done  its  own  work  in  the  mine,  dis- 
pensing with  agents  and  superintendents,  it  must  have  known 
when  it  crossed  its  boundary  line  and  entered  the  Little  Chief 
territory.  Here,  also,  the  knowledge  of  the  superintendent, 
with  which  the  appellant  is  chargeable,  was  obtained  in  and 
by  the  very  transaction  constituting  the  cause  of  action. 
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5.  Because,  if  the  appellant,  by  its  whole  body  of  directors, 
had  worked  in  its  mine  and  ignorantly  crossed  into  the  Little 
Chief  ground,  and  taken  and  appropriated  the  proceeds  of  this 
ore,  it  would  be  liable  therefor  to  the  owner  thereof,  and  would 
be  bound  to  show  how  much  of  it  did  not  belong  to  appellee. 
The  entry  in  such  case  would  be  wrongful,  though  done  unwit- 
tingly; and  appellant,  being  a  wrong-doer,  would  be  subject  to 
the  rule  cited  above,  that  what  is  one's  duty  to  know  the  law 
holds  him  to  know.  Neither  in  legal  nor  natural  reason  can 
there  be  any  difiference  between  taking  the  ore  ignorantly  and 
taking  the  value  thereof  without  knowledge  of  the  place  from 
which  the  ore  was  taken;  and  if,  in  the  first  instance,  the  bur- 
den of  proof  would  be  upon  appellant,  it  would  in  the  last. 
Over  the  superintendent  of  appellant  appellee  had  no  control; 
with  him  it  had  no  connection;  between  them  there  was  no 
privity  and  no  channel  of  communication;  while  he  was  the 
mere  creature  of  appellant.  It  was  his  legal  and  moral  duty 
to  keep  out  of  the  premises  of  appellee.  If  he  would  not,  but, 
for  the  direct  and  sole  benefit  of  his  employer,  he  would  take 
the  property  of  appellee,  his  duty  to  know  how  much  he  took 
is  undeniable,  and  it  is  but  simple  justice  and  reason  that  his 
employer  should  exact  of  him  the  observance  of  this  duty,  and 
failing  so  to  do,  be  held  to  the  same  obligation.  Appellant  is 
as  much  bound  to  know  where  the  money  it  received  came 
from  as  it  would  have  been  to  know  from  whose  ground  the 
ore  producing  the  money  came  from,  had  it  done  the  mining. 
For  this  position  I  rely  upon  the  case  of  Dean  v.  ThwaitCj 
supra.  It  is  thought  by  my  associates  that  the  judgment  of 
the  master  of  rolls  in  that  case  proceeded  on  the  notion  of 
withholding  evidence;  but  this  is  clearly  a  mistaken  view. 
There,  the  defendant,  a  woman,  positively  denied  in  her  an- 
swer, under  oath,  any  knowledge  that  her  workmen  and  agents 
had  entered  the  land  of  the  plaintiflf,  and  there  was  no  proof  to 
overthrow  this  denial.  Her  denial  was  accepted  as  true  by 
the  court,  and  the  master  of  rolls  said:  "I  shall  certainly  not 
treat  this  as  a  case  of  fraud.  Still,  her  morally  honest  igno- 
rance of  the  fact  that  her  servants  had  been  taking  the  coal 
of  Dean  for  her  benefit  did  not  relieve  her  from  the  duty  of 
showing  just  how  much  of  the  whole  mass  was  taken  during 
the  time  covered,  and  excluded  from  the  account  by  the 
statute  of  limitations."  If  this  ruling  is  good  law,  why  should 
it  not  be  applied  to  this  case?  It  is  true  that  the  master  of 
rolls  said  that  he  assimilated  the  cases  to  that  of  Annory  v. 
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DelamirUj  Strange,  504,  which  was  a  case  in  which  the  de- 
fendant kept  back  evidence;  but  the  analogy  between  the  two 
cases  arose,  not  out  of  the  fact  that  Mrs.  Thwaite  actually  had, 
as  the  jeweler  had,  the  evidence  which  she  could  produce,  but 
had  out  of  the  legal  duty  resting  upon  her  to  know  the  boun- 
daries of  her  own  land,  and  to  know  when  she  crossed  them; 
from  which  followed  the  legal  duty  flowing  from  such  legally 
imputed  knowledge,  to  keep  "  strict  evidence  of  what  work- 
ings there  were  in  other  persons'  lands."  Certainly,  our  law 
requires  every  one  to  know  the  boundaries  of  his  own  land; 
and  in  an  action  quare  clausum /regit  against  him  for  passing 
his  boundaries  and  entering  the  land  of  his  neighbor,  he  could 
not  defend  by  showing  his  ignorance  of  such  boundary  lines. 
And  whether  he,  or  his  servant  acting  within  his  employment, 
committed  the  trespass  is  immaterial.  Hence  in  this  case, 
Bearce,  being  the  principal,  was  bound  to  know,  and  in  fact 
did  know,  when  he  left  appellant's  premises,  and  he,  as  much 
as  appellant,  was  bound  to  keep  the  evidence  of  his  trespass 
for  the  benefit  of  the  suffering  neighbor. 

6.  The  burden  of  proof  is  upon  appellant,  upon  the  plain 
and  well-understood  rules  of  evidence,  outside  of  the  question 
of  wrong-doing.  It  is  said  that  the  burden  of  proof  of  any  fact 
is  upon  him  who  affirms  it.  This  is  true  in  a  general  sense 
It  was  certainly  incumbent  on  appellee  to  show,  to  make  good 
its  claim  against  appellant,  that  the  latter  had  unlawfully 
entered  upon  its  mining  premises  and  removed  therefrom  ore. 
This  it  did.  It  showed  that  from  January  2, 1880,  it  had  been 
in  possession  of  the  Little  Chief  mining  claim,  under  claim  of 
ownership  in  fee,  and  that  from  January  10,  1880,  it  had  the 
absolute  fee-simple  title  to  the  property;  further,  that  appel- 
lant had  excavated  in  the  said  claim  a  certain  area,  and  taken 
therefrom  ore  of  the  net  value  of  $37,125,  and  rested.  To 
meet  and  avoid  the  force  of  this  proof,  appellant  did  what  in 
pleading  would  be  denominated  "confessing  and  avoiding"; 
that  is,  it  showed  that,  notwithstanding  it  took  all  of  this  ore, 
appellee  was  not  the  owner  of  all  of  it,  but  that  a  "  large  part " 
was  the  property  of  appellee's  grantor.  This  was  clearly  an 
affirmative  defense,  which  appellant  was  bound  to  make  good 
by  showing,  not  only  that  some  of  the  ore  did  not  belong  to 
appellee,  but  how  much.  To  illustrate:  Suppose  appellant,  in- 
stead of  denying  in  his  replication  the  taking  of  any  ore  from 
appellee,  had  admitted  it,  setting  up  that  a  large  part  thereof 
was  taken  from  the  appellee's  grantor,  and  that  for  such  part 
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it  had  procured  from  grantor  a  release  of  damages,  would  ap- 
pellant not  have  been  called  on  to  show  accurately  how  much 
of  the  ore  this  release  covered?  In  other  words,  would  not 
such  release  have  been  an  affirmative  defense?  and  if  so,  is  it 
any  more  so  than  the  defense  upon  wJiich  appellant  now  re- 
lies? 

The  opinion  that  a  new  trial  should  be  granted  because  the 
amount  of  ore  taken  from  the  grantor  of  appellee  by  appellant 
was  not  made  an  issue  in  the  case  by  the  pleadings,  it  seems 
to  me,  is  quite  novel,  and  inconsistent  with  the  settled  rules  of 
practice.  It  is  said  that  appellant,  by  its  replication,  denied 
the  taking  of  any  ore  from  the  Little  Chief  premises,  and  pro- 
duced considerable  evidence  to  sustain  this  denial;  and  that 
as  the  fact  that  appellant  had  mined  in  the  Little  Chief 
ground,  and  converted  ore  therefrom,  as  well  as  that  a  part  of 
the  trespass  was  against  appellee's  grantor,  was  developed  by 
the  evidence  before  the  referee,  and  as  neither  party  has  had 
an  opportunity  to  get  evidence  upon  this  fact,  both  should  be 
admitted  to  reopen  the  case  so  far  as  to  produce  what  evi- 
dence they  may  upon  the  point.  I  fail  to  see  what  bearing 
the  character  or  form  of  appellant's  pleading  has  upon  the 
question.  By  appellee's  answer  appellant  was  charged  with 
entering  upon  and  removing  from  the  Little  Chief  mining 
claim  a  large  quantity  of  valuable  ore.  Instead  of  confessing 
such  trespass  in  part,  and  avoiding  it  so  far  as  the  ore  belong- 
ing at  the  time  of  its  commission  to  appellee's  grantor  went, 
appellant  saw  fit  to  deny  in  toto  such  entry  and  conversion, 
and  sought  to  make  this  denial  good,  first,  by  showing  it  had 
not  entered  the  Little  Chief  premises  at  all,  and  then,  when 
that  position  became  untenable,  by  showing  that  such  entry 
was  made  before  appellee  owned  the  mine.  The  form  of  the 
pleading  adopted  by  appellant  certainly  did  not  in  the  least 
affect  or  limit  it  in  making  its  defense  before  the  referee;  for 
it  made  by  its  evidence  the  very  same  case  as  it  would  have 
made  had  it  pleaded  in  confession  and  avoidance,  as  above 
suggested.  Upon  the  form  of  the  issue  as  to  this  fact,  chosen 
by  appellant,  there  can  be  no  right  to  a  new  trial  of  that  fact. 
If,  however,  it  is  supposed  that  the  pleading  shows  that  appel- 
lant had  no  notice  of  the  wrongs  charged  in  and  by  the  an- 
swer in  the  case  until  the  trial,  when  it  was  testified  to  by 
witnesses,  and  that  it  was  taken  by  surprise,  it  is  answered 
that  such  assumption  has  no  basis  in  the  theory  of  pleading, 
nor  in  the  experience  of  practice. 
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It  is  good  pleading  to  deny  wholly  the  wrong  with  which 
one  is  charged,  putting  the  party  alleging  it  to  the  proof,  rely- 
ing upon  his  inability  to  make  any  proof,  or  proof  of  the  whole 
wrong;  and  it  is  the  almost  invariable  practice  to  do  so.  But 
the  fact  that  the  complaining  party  does  succeed  in  proving  a 
part  only  or  all  the  wrongs  alleged  is  no  evidence  that  the  de- 
fendant is  surprised  in  either  fact  or  law.  The  answer  in  this 
case  was  sufiBciently  distinct  as  to  dates  and  amounts,  and  in 
every  other  particular,  to  fully  apprise  appellant  of  the  charge 
against  it,  and  to  enable  it  to  prepare  its  defense.  Nor,  if  we 
look  away  from  the  pleadings  to  the  course  of  the  trial  before 
the  referee,  do  we  find  any  support  for  the  notion  that  appel- 
lant was  surprised,  or  was  in  any  way  unprepared  to  meet  the 
trespass  charged  against  it.  The  case  was  commenced  in 
September,  1880,  the  answer  was  filed  on  the  first  day  of 
March,  1881,  and  the  report  of  the  referee  filed  in  July,  1883, 
Thus  more  than  two  years  passed  after  appellant  was  by  the 
answer  plainly  notified  that  it  was  charged  with  this  wrong, 
before  the  report  was  filed.  All  of  this  time  appellant  had  to 
inquire  whether  its  agents  or  workmen  had  passed  the  boun- 
daries of  its  premises,  and  entered  those  of  appellee  or  its  gran- 
tor; and  from  the  array  of  witnesses  it  marshaled  at  the  trial, 
and  examined  on  this  fact,  it  is  evident  that  it  was  diligent. 
To  say  it  could  not  discover  at  once  by  a  mere  inspection  of 
its  mine  on  the  side  adjoining  the  Little  Chief  claim  the  fact 
that  it  had  entered  and  mined  in  the  latter  premises  is  to 
ignore  the  evidence  of  the  witnesses  before  the  referee;  and  to 
assume  it  did  not  at  once  institute  such  inquiry  is  to  charge 
it  with  a  degree  of  negligence  that  would  deprive  it  of  any 
right  to  a  new  trial.  Besides,  the  witnesses  examined  by  ap- 
pellant upon  this  branch  of  the  case  were  the  men  who  did  the 
very  work  of  which  appellee  complains,  or  at  least  many  of 
them  were;  and  why  it  should  be  supposed  that  others  can  be 
found  who  will  speak  more  definitely  on  this  point,  it  is  dif- 
ficult to  understand.  Further,  the  appellant  never  asked, 
during  the  progress  of  the  examination  before  the  referee,  for 
a  continuance  on  account  of  absent  witnesses,  nor  for  a  new 
trial  on  the  ground  of  surprise  or  newly  discovered  evidence. 
In  the  elaborate  argument  of  appellant's  counsel,  there  is  no 
hint  or  suggestion  that  a  new  trial  for  the  purpose  of  making 
a  better  showing  as  to  the  ore  taken  from  app)ellee's  grantor 
was  desired,  or  would  be  of  any  benefit  to  either  party.  But 
appellant  is  content  to  leave  the  fact  in  its  present  state  of 
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oincertainty,  if  this  court  will  hold  the  law  to  be  that  appellee 
must  show  definitely  how  much  of  this  wrong  was  perpetrated 
upon  it,  in  order  to  a  recovery  of  anything.  Now  that  appel- 
lee's principal  witness  is  dead,  it  would  be  unjust  to  send  this 
case  back  for  a  retrial;  because,  though  his  testimony  may  be 
used  in  such  trial,  it  will  not  have  the  same  eflTect  as  his  oral 
testimony  would  have.  In  my  opinion,  the  judgment  in  this 
case  should  be  affirmed. 

Per  Curiam.  The  referee's  report  was  divided  into  separate 
findings  of  fact  and  of  law.  The  findings  of  fact  were  num- 
bered from  1  to  6,  inclusive.  By  reference  to  the  original 
transcript,  we  discover  that  immediately  following  these  find- 
ings the  referee  uses  this  language:  "As  conclusions  of  law  I 
find."  Then  he  adds  eight  or  ten  distinct  conclusions  of  law, 
but  leaves  them  unnumbered.  In  view  of  these  circumstances, 
we  agree  with  Commissioner  Macou  that  the  court  intended 
to  set  aside  the  conclusions  of  law  only,  leaving  undisturbed 
the  referee's  findings  of  fact.  The  action  of  the  district  court 
in  designating  the  legal  conclusions  of  the  referee  by  number 
does  not  avoid  this  inference.  The  language  used  in  the  judg- 
ment, as  well  as  the  circumstance  that  there  is  no  eighth  find- 
ing of  fact,  satisfies  us  that  the  learned  commissioner's  view  is 
correct.  We  may  admit  that  one  or  more  of  the  conclusions 
of  law  set  aside  by  the  court  were  technically  right.  Yet,  if 
they  were  not  essential  to  the  judgment,  and  if  the  judgment 
is  fairly  supported  by  the  facts  found,  under  established  legal 
principles,  no  reversible  error  was  committed.  With  this  ex- 
planation, we  adopt  the  conclusion  reached  by  Commissioner 
Macon  in  the  foregoing  opinion;  and  the  judgment  of  the  dis- 
trict court  is  accordingly  affirmed. 


JtTDOMENT  Defined:  Whitwell  v.  Errwry,  3  Mich.  84;  59  Am.  Dec.  220. 

Assigning  Wrong  Reason  k»r  Proper  Judgment  does  not  invalidat«  it: 
Bvmmtrlin  v.  Hesterby,  20  Ga.  689;  65  Am.  Dec.  639;  and  see  also  Ilounton  v. 
Williama,  13  Cal.  24;  73  Am.  Dec.  565.  And  the  judgment  cannot  be  im- 
peached as  between  the  parties,  because  it  is  not  a  logical  sequence  of  the 
opinion:  West  Feliciana  R.  R.  Co.  v.  Tltomton,  12  La.  Ann.  736;  68  Am.  Dec. 
778. 

Judgment  Basbd  on  Findings  of  Referee,  Conclusiveness  of:  Valentine 
V.  Connor,  40  N.  Y.  248;  100  Am.  Dec.  476;  Weaterle  v.  De  WiU,  36  N.  Y. 
341;  93  Am.  Dec.  517,  note  620;  Fillmore  v.  Wells,  10  Col.  228;  3  Am.  St. 
Rep.  567. 

Confusion  of  Goods:  Robinson  v.  Holt,  39  N.  H.  557;  76  Am.  Dec.  233, 
«ote  237. 
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Act  or  Agent  within  Scopk  of  his  Emflotmext  binds  principal:  Law 
V.  Stokes,  23  N.  J.  L.  249;  90  Am.  Dec.  665;  Westfield  Bank  v.  Comen,  37 
N.  Y.  320;  93  Am.  Dec.  573;  KUne  v.  C.  P.  R.  R.  Co.,  37  Cal.  400;  99  Am. 
Deo.  282,  and  notes  to  these  cases. 

Knowledob  of  Aobnt  within  scope  of  his  employment  is  the  knowledge 
of  his  principal:  HunUr  v.  Waison,  12  Cal.  363;  73  Am.  Dec.  543.  Same 
rule  applies  to  corporations:  NashtrUle  dc.  R.  R.  Co.  v.  Elliott,  1  Cold.  611;  73- 
Am.  Dec.  506,  and  notes  to  these  cases. 

Pkincipal  13  Liable  for  Torts  of  his  Agent,  within  the  scope  of  his. 
employment,  though  they  were  not  known  or  approved  by  the  principal: 
Moir  V.  Hopkins,  16  111.  313;  63  Am.  Dec.  312;  Oerhardt  v.  Boaimans  Savings 
Institution,  38  Mo.  60;  90  Am.  Dec.  404;  New  Orleans  etc.  R.  R.  Co.  v.  Albrit- 
ton,  38  Miss.  242;  75  Am.  Deo.  98,  and  notes  to  these  cases. 

Principal  is  Liable  for  the  Appearance  of  Agent's  Powers,  and  if 
agent  act  within  his  apparent  authority,  the  principal  is  bound;  Common- 
toealthy.  Hawkins,  83  Ky.  246;  Bickford  v.  Memer,  107  N.  Y.  490.  The  same 
rule  applies  to  corporations:  OiUenwatery.  Madison  etc.  R.  R.  Co.,  6  Ind.  339; 
61  Am.  Dec.  101,  note,  and  cases  «upra;  Atlantic  etc.  R'y  Co.  v.  Dunn,  19  Ohio 
St.  162;  2  Am.  Rep.  382. 

Corporation  is  Liable  for  Acts  of  its  Agents  done  within  the  scope 
of  the  latter  employment:  Henderson  v.  San  Antonio  etc.  R.  R.  Co.,  17  Tex. 
660;  67  Am.  Dec.  675;  Brokaw  v.  N.  J.  R.  R.  etc  Co.,  32  N.  J.  L.  328;  90 
Am.  Dec.  659;  Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  Cal.  48;  91  Am.  Dec. 
671;  Racine  etc  R.  R.  Co.  v.  Farmer's  etc.  Co.,  49  111.  331;  95  Am.  Dec.  595. 

Affirmative  Issuej?  must  be  Proved  by  a  preponderance  of  evidence: 
Mitchell  V.  Deeds,  49  111.  416;  95  Am.  Dec.  621,  note  627. 

Corporations  of  Whatever  Character  are  Placed  upon  the  Same 
Footing  as  Natural  Persons  in  Regard  to  their  Contracts,  and  the 
implications  upon  which  they  are  based:  Cicotte  v.  Church  of  St.  Anne,  60 
Mich.  552;  and  corporations  are  liable  for  acts  of  its  servants,  engaged  in  its 
business,  in  the  same  .manner  and  to  the  same  extent  that  individuals  are 
liable  under  the  same  circumstances:  Hussey  v.  Norfolk  etc.  R.  R.  Co.,  98 
N.  C.  34;  2  Am.  St.  Rep.  312;  but  corporations  are  not  liable  for  the  ma- 
licious acts  of  their  servants,  unless  such  acts  are  ratified:  O.,  C,  die  8.  F.  R'y 
Co.  V.  Moore,  69  Tex.  157. 
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[11  Colorado,  S80.J 

Mines  and  Mining.  —  Notice  of  Discovert  put  up  by  the  discoverer  of 
a  mineral  lode  at  his  point  of  discovery,  specifying  in  addition  to  the 
statutory  requirements  the  extent  of  territory  claimed  along  the  vein  on 
both  sides  of  the  point  of  discovery,  is  an  appropriation  of  so  much  ter- 
ritory for  the  period  of  sixty  days  in  which  to  sink  a  discovery  shaft, 
although  the  boundaries  thereof  are  not  marked,  and  such  notice  renders 
void  an  overlapping  claim  on  the  same  vein  and  territory  made  within 
the  period  mentioned,  and  based  upon  a  junior  discovery. 

Mines  and  Mining. — Title  to  Mineral  Lode  in  the  actual  possession 
of  parties  claiming  to  own  it,  and  engaged  in  developing  it,  cannot  ba. 
initiated  by  others  by  a  survey,  tmd  recording  a  location  certificate. 
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Micnss  AND  Mining. — Surveting,  Staking,  and  Recording  a  mineral 
location  certificate  of  a  lode  claim  previously  located,  which  overlaps  the 
territory  of  what  is  claimed  to  be  an  abandoned  lode  claim,  is  not  a  re- 
location of  the  latter  claim  within  the  meaning  of  Colorado  General 
Statutes,  page  725,  section  2411. 

Mines  and  Mining.  —  Where  Lode  Consists  of  a  single  vein,  the  portion 
thereof  appropriated  by  the  first  discoverer  is  wholly  withdrawn  from 
interference  or  claim  by  another  until  some  default  is  made,  and  the  law 
relating  to  cross-lodes  approaching  from  different  directions  and  uniting 
at  some  point,  and  authorizing  the  subsequent  locator  to  cross  or  enter 
the  territory  of  the  claimant  of  the  other  lode,  has  no  relation  to  single 
veins. 

Mines  and  Mining.  —  Where  One  of  Two  Discoverers  of  a  mineral 
lode  acquired  the  interest  of  the  other  therein,  and  then  erased  the  name 
of  the  latter  from  the  notice  of  discovery,  changed  the  date  thereof  from 
time  of  discovery  to  time  of  acquiring  the  whole  interest,  and  continued 
in  possession  developing  the  lode,  and  claiming  in  good  faith  to  be  the 
owner,  no  abandonment  took  place,  nor  did  he  lose  or  forfeit  any  rights 
acquired  by  the  previous  discovery. 

Mines  and  Mining. — Failure  to  Record  Mineral  Location  Certifi- 
cate, within  three  months  from  the  date  of  discovery  of  the  lode,  will 
not  inure  to  the  benefit  of  the  owners  of  an  overlapping  claim  based  on 
a  junior  discovery,  when  such  owners  have  neither  made  nor  attempted 
to  make  a  relocation. 

Mines  and  Mining.  —  Where  Claim  Set  up  to  Title  to  mineral  lode 
is  void  in  its  inception,  plaintiff  has  no  standing  to  question  the  validity 
of  defendant's  title. 

Mines  and  Mining.  —  Mining  Titles  cannot  be  questioned  collaterally. 

Action  involving  title  to  two  mining  claims,  one  known  as 
the  Golden  Bell,  the  other  as  the  Verde.  The  Golden  Bell  was 
discovered  February  24,  1883,  by  Omar  and  Clark,  who  at 
once  posted  a  notice  of  discovery  stating  the  number  of  feet 
of  territory  claimed  by  them.  Within  the  next  sixty  days 
they  did  considerable  work,  and  sunk  a  discovery  shaft  to  the 
depth  required  by  law.  On  the  25th  of  April  next,  Omar  and 
Clark,  who  also  owned  another  property  known  as  the  Mam- 
moth claim,  exchanged  property,  Omar  taking  Clark's  inter- 
est in  the  Golden  Bell.  He  then  erased  the  latter's  name 
from  the  discovery  notice,  and  left  his  own  thereon,  and 
changed  the  date  of  discovery  to  April  25,  1883.  The  irregu- 
lar manner  in  which  this  exchange  was  made,  it  being  merely 
a  verbal  trade  between  the  parties,  is  relied  upon  by  the  claim- 
ants of  the  Verde  as  an  abandonment  of  the  Golden  Bell,  and 
as  validating  their  claim.  Omar  worked  without  cessation  on 
the  Golden  Bell  from  the  time  of  his  discovery  to  April  25, 
1883,  the  time  of  the  exchange,  and  on  the  following  May  21st 
had  it  surveyed  and  staked.  On  the  next  day  he  made  and 
signed  a  location  certificate,  giving  the  date  of  discovery  as 
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April  25, 1883,  and  on  the  following  May  29tli  had  it  recorded. 
The  Verde  claim  was  discovered  and  notice  posted  April  4, 
1883,  by  the  grantors  of  the  appellee.  The  notice  claimed  a 
certain  amount  of  territory  along  and  on  each  side  of  said 
claim,  overlapping  the  Golden  Bell  nearly  fourteen  hundred 
feet.  The  Verde  claim  was  surveyed  and  staked  June  7, 
1883,  and  the  first  location  certificate  recorded  the  next  day. 
On  June  12,  1883,  suit  was  brought  against  the  claimant  of 
the  Golden  Bell,  in  which  it  was  alleged  that  the  claimants  of 
the  Verde  were  seised  thereof  April  4,  1883;  that  the  claim- 
ant of  the  Golden  Bell,  by  entering  his  claim,  had  ousted  the 
former  of  his  title,  etc.  The  claimant  of  the  Golden  Bell 
answered  with  a  general  denial,  and  asserted  title.  Other 
facts  appear  in  the  opinion. 

Dolloff  and  Rittenhouae^  for  the  appellants. 

Alpheua  Wright  and  L.  C.  Rockwell,  for  the  appellees. 

Beck,  C.  J.  The  first  and  second  paragraphs  of  the  petition 
filed  for  rehearing  state  the  substantial  grounds  relied  upon 
by  the  appellees  in  the  arguments  upon  the  rehearing.  They 
are  as  follows:  "  1.  The  decision  seems  to  be  based  upon  the 
ground  that  appellees'  discovery  shaft  was  sunk  upon  appel- 
lants' claim,  a  valid  subsisting  claim,  and  therefore  void. 
The  court  erred,  in  that  the  discovery  of  the  Verde  was  made 
on  unoccupied  public  domain,  but  it  became,  by  reason  of  the 
survey,  an  overlapping  claim  on  the  Golden  Bell.  2.  The  court 
erred  in  deciding  that  the  abandonment  of  the  so-called  Golden 
Bell  by  Omar  and  Clark,  by  making  its  date  of  discovery  the 
twenty-fifth  day  of  April,  1883,  instead  of  February  24,  1883, 
did  not  inure  to  the  benefit  of  the  appellees."  It  is  further 
urged  in  this  petition  that  the  decision  of  this  court  in  Leban- 
non  etc.  Mining  Co.  v.  Mining  Co.,  6  Col.  380,  holding  "  that 
entering  upon  premises  in  the  actual  possession  of  another, 
for  the  purpose  of  performing  the  acts  necessary  to  constitute 
location  and  possession,  amount  only  to  trespass,  and  cannot 
form  the  basis  for  the  acquisition  of  title,"  is  not  applicable  to 
the  facts  in  this  case,  because  the  entry  of  appellees  for  the 
purpose  of  discovery  of  the  Verde  lode  was  not  made  on  the 
Golden  Bell  territory,  nor  on  any  ground  in  appellants'  posses- 
sion. 

Up>on  allowing  the  rehearing,  a  question,  based,  &s  was  sup- 
posed, largely  upon  appellees'  theory  of  the  case,  was  submit- 
ted for  argument.     Counsel  for  the  appellees,  however,  raised 
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the  objection  that  the  question  submitted  was  unfair  to  them, 
in  that  it  assumed  a  state  of  facts  which  did  not  exist.  They 
did  not  confine  themselves  to  the  discussion  of  this  question, 
but,  as  they  admit,  devoted  their  principal  arguments  to  the 
case  as  presented  by  the  whole  record.  They  also  alleged 
errors  and  inconsistencies  in  the  opinion  filed,  which  were  not 
pointed  out  in  the  petition  for  rehearing.  But  in  view  of  the 
facts  that  the  case  must  be  remanded  for  another  trial,  and 
that  important  facts  and  points  were  misapprehended  by  the 
court  on  the  former  hearing,  we  deem  it  expedient  that  the 
opinion  filed  be  withdrawn. 

The  principal  errors  assigned  upon  the  record  of  the  trial 
below  relate  to  instructions  given  the  jury  in  behalf  of  the  ap- 
pellees, and  the  refusal  to  give  instructions  prayed  by  the 
appellants.  The  main  issue  involved  in  the  case  is,  whether 
the  discoverers  of  the  Verde  (their  discovery  being  upon  the 
extension  of  the  Golden  Bell  lode,  but  immediately  outside 
that  part  of  the  Golden  Bell  vein  and  territory  then  claimed 
by  its  discoverers)  could,  in  the  manner  here  attempted,  initi- 
ate a  claim  to  the  territory  of  the  latter  lode  which  might 
ripen  into  a  valid  claim  in  their  favor  through  subsequent  de- 
linquencies on  the  part  of  the  original  discoverers  of  that  lode. 

The  proposition  of  appellants  that  the  claim  of  Omar  and 
Clark  to  fifteen  hundred  feet  of  the  Golden  Bell  lode  and  ter- 
ritory, on  the  fourth  day  of  April,  1883,  the  day  of  the  discov- 
ery of  the  Verde,  was  then  a  valid  subsisting  claim,  is  supported 
by  high  authority.  This  proposition  is  disputed  by  counsel 
for  the  appellees.  They  take  the  position  that  the  discoverer 
of  a  lode  cannot  keep  other  prospectors  ofi"  his  lode  during  the 
time  allowed  him  by  statute  for  sinking  his  discovery  shaft, 
by  inserting  in  his  discovery  notice,  in  addition  to  matters  re- 
quired by  statute,  the  number  of  feet  claimed  upon  the  vein 
on  each  side  of  the  point  of  discovery;  also,  that  such  a  notice 
does  not  render  void  an  overlapping  clajm  on  the  same  vein 
and  territory,  made  within  the  period  mentioned,  upon  a  junior 
discovery.  Upon  these  points,  the  views  of  appellees'  counsel 
are  in  conflict  with  the  views  of  the  supreme  court  of  the 
United  States. 

In  the  case  of  Erhardt  v.  Boaro,  3  McCrary,  19,  tried  in  the 
circuit  court  of  the  United  States  for  the  district  of  Colorado, 
by  Hallett,  J.,  and  afterwards  removed  by  writ  of  error  to  the 
supreme  court  of  the  United  States,  Judge  Hallett  held  plain- 
tiff's discovery  notice  defective  because  it  did  not  state  the 
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length  claimed  upon  the  lode,  nor  the  length  claimed  in  either 
direction  from  the  point  of  discovery.  It  was  upon  this  state 
of  facts  he  held  the  discoverer  entitled  to  claim  only  the  poa- 
sessio  pedis  while  sinking  his  discovery  shaft,  and  that  any 
other  citizen  might  make  a  valid  location,  in  the  mean  time, 
upon  any  other  portion  of  the  vein.  But  the  eflfect  of  the  de- 
cision is,  that  if  the  notice  had  specified  the  extent  of  the 
claim,  the  discoverer's  right,  to  the  full  extent,  would  have 
been  protected.  Mr.  Justice  Field,  upon  reviewing  the  case  in 
the  supreme  court,  says:  "  The  written  notice  posted  on  the 
stake  at  the  point  of  discovery  ....  declares  that  they 
claimed  one  thousand  five  hundred  feet  on  the  '  lode,  vein,  or 
deposit.'  "  How  such  fact  appears  from  the  record  in  that 
case  is  not  for  us  to  inquire.  The  court  held  that,  although 
the  notice  was  indefinite  in  not  stating  the  number  of  feet 
claimed  on  each  side  of  the  discovery,  yet  it  would  protect  750 
feet  on  either  side  of  the  point  of  discovery  from  the  trespasses 
or  claims  of  others,  for  the  period  of  sixty  days,  the  time  al- 
lowed by  the  statute  of  Colorado  for  the  sinking  of  a  discovery 
shaft:  Erhardt  v.  Boaro,  113  U.  S.  527.  Counsel  in  the 
present  case  raise  the  point  that  the  statute  does  not  re- 
quire the  discovery  notice  to  contain  such  a  specification. 
As  we  have  seen,  both  Judge  Hallett  of  the  district  court 
of  the  United  States  for  the  district  of  Colorado,  and  the 
supreme  court  of  the  United  States,  hold  such  to  be  the  efiect 
of  our  statute,  if  the  extent  of  the  claim  is  specified  in  the 
notice.  While  none  of  the  cases  heretofore  brought  before 
this  court  may  have  presented  this  identical  point,  our  views 
of  the  proper  construction  of  the  state  statute  are  in  full  ac- 
cord with  the  foregoing  decisions  concerning  the  effect  of  a 
legal  notice  posted  at  the  point  of  discovery  of  a  lode,  which 
specifies  the  extent  of  territory  claimed  thereon  on  either  side 
of  the  point  of  discovery. 

It  is  conceded  that  if  the  boundaries  of  the  Golden  Bell  had 
been  marked,  no  claim  to  any  portion  thereof  could  have  been 
initiated  until  after  a  forfeiture  had  occurred.  To  hold  that 
the  miner,  as  soon  as  he  discovers  a  lode,  must  immediately 
stake  the  territory  which  he  is  entitled  to  cjaim  thereon  in 
order  to  protect  it  from  the  invasion  and  claims  of  other  per- 
sons learning  of  his  find,  would  be  an  unreasonable,  if  not  an 
impossible,  requirement.  An  attempt  to  do  so  would  result, 
in  many  cases,  in  leaving  the  main  portion  of  the  lode  outside 
the  staked  boundaries.    The  object  of  the  statute,  in  giving 


April,  1888.]  Omab  v.  Soper.  251 

sixty  days  for  sinking  the  discovery  shaft,  was  evidently  ta 
afford  the  miner  time  to  sink  his  shaft,  and  to  ascertain  the 
true  course  of  his  lode,  when  he  would  be  qualified  to  mark  its 
boundaries  on  the  surface.  When  the  legislative  intent  is 
clear  or  can  be  reasonably  inferred,  it  is  held  to  be  the  duty 
of  the  courts  to  so  construe  the  statute  as  to  render  it  effective^ 
if  possible  to  do  so  under  the  rules  of  statutory  construction: 
Simmons  v.  Powder  Works,  7  Col.  285-289.  To  hold  that  the 
claim  is  protected  throughout  its  whole  extent  daring  this 
period  from  invasion  and  adverse  claims,  by  a  notice  which» 
in  addition  to  the  statutory  requirements,  shall  specify  the 
extent  of  territory  claimed  along  the  vein  on  both  sides  of  the 
point  of  discovery,  is  both  reasonable  and  equitable.  It  is 
likewise  consistent  with  the  spirit  and  policy  of  the  statute^ 
awd  a  construction  which  renders  it  effective.  Such  a  notice, 
properly  made  and  posted,  is  an  appropriation  of  the  territory 
specified  therein  for  the  period  of  sixty  days. 

It  has  been  repeatedly  held  that  only  the  unappropriated 
mineral  lands  of  the  United  States  are  open  to  exploration 
and  location.  No  one  can,  therefore,  lawfully  enter  upon  the 
territory  so  claimed,  during  the  period  named,  for  the  purpose 
of  initiating  a  claim  thereto;  and  it  necessarily  and  logically 
follows,  from  an  application  of  the  same  rules  and  principles, 
that  no  one,  during  this  period,  can  stand  outside  such  appro- 
priated territory,  and,  in  any  manner,  initiate  a  claim  thereto 
capable  of  being  rendered  valid  in  the  future  by  the  happen- 
ing of  fortuitous  circumstances. 

The  intimation  that  the  claim  of  Omar  and  Clark  to  the 
Golden  Bell  was  not  made  in  good  faith  is,  in  our  judgment, 
without  foundation,  and  is  evidently  based  on  a  misconstruc- 
tion of  Omar's  testimony.  He  swears  that  he  worked  almost 
continuously  upon  the  lode  from  February  24th  up  to  the  com- 
mencement of  this  suit,  and  in  this  he  is  strongly  corroborated 
by  other  witnesses,  as  well  as  by  the  amount  of  work  which 
he  performed  upon  the  ground  in  controversy  during  thi» 
time. 

But  another  position  assumed  in  argument  is,  that  the 
Verde  party  made  no  claim  to  the  territory  in  dispute  until 
after  Omar  and  Clark  had  abandoned  their  claim  thereto,  and 
until  after  the  forfeiture  became  complete  by  the  failure  of  tha 
appellants  to  record  their  certificate  of  location  of  the  Golden 
Bell  within  three  months  after  the  date  of  the  discovery, 
February  24,  1883;  that  the  owners  of  the  Verde  then  appro- 
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priated  the  forfeited  territory  by  extending  their  survey  over 
the  same.  This  extension  of  survey,  so  called,  took  in  about 
fourteen  hundred  feet  of  the  appellants'  lode,  including  their 
discovery  shaft  and  all  the  workings,  and  was  made  while 
the  appellees  were  in  actual  possession.  We  observe,  in  the 
first  place,  that  the  record  shows  the  claim  of  the  appellees 
<iid  not  originate  in  this  survey;  and,  in  the  second,  that  if  it 
did,  it  was  invalid,  for  the  reason  that,  under  the  mining  laws 
and  decisions,  title  to  a  lode  in  the  actual  possession  of  citi- 
zens who  claim  to  own  it,  and  who  are  engaged  in  developing 
it,  cannot  be  initiated  by  other  persons  by  a  survey  and  the 
recording  of  a  location  certificate.  The  origin  of  appellees' 
<;laim  dates  from  April  4,  1883,  when  their  grantors  uncov- 
ered the  lode  at  a  point  immediately  southerly  and  outside  of 
the  territory  claimed  by  the  discoverers  of  the  Golden  Bell. 
The  notice  then  posted  by  the  Verde  discoverers  claimed  four- 
teen hundred  feet  "northerly"  (which  overlapped  and  in- 
oluded  all  but  one  hundred  feet  of  the  Golden  Bell),  and  one 
hundred  feet  "southerly." 

The  Verde  parly  denominate  their  survey,  made  June  7, 
1883,  a  relocation  of  the  Golden  Bell,  claiming  that  it  was 
open  to  relocation  at  that  time,  by  abandonment  and  forfeit- 
ure. .  If  the  lode  was  open  to  relocation  at  the  date  of  this  sur- 
vey, no  relocation  was  made  or  attempted  in  manner  required 
by  law.  All  that  was  attempted  to  be  done  was  to  perfect 
the  location  of  the  claim,  previously  made  by  the  discoverers 
of  the  Verde,  to  the  territory  of  the  Golden  Bell,  by  survey- 
ing, staking,  and  recording  a  location  certificate  of  that  identi- 
cal territory,  all  of  which,  as  we  have  shown,  was  without 
warrant  of  law.  These  acts  not  only  fall  far  short  of  the  re- 
quirements of  the  statute  concerning  the  relocation  of  aban- 
doned lode  claims  (Gen.  Stats.,  p.  725,  sec.  2411),  but  do  not 
even  constitute  an- effort  to  comply  with  the  statute. 

The  attempt  to  justify  the  steps  taken  by  the  Verde  claim- 
ants for  the  acquisition  of  title  to  the  Golden  Bell,  by  reference 
to  the  statutes  relating  to  location  of  cross-lodes,  is  equally 
abortive.  It  is  illogical,  there  being  no  analogy  between  the 
two  classes  of  locations,  nor  in  the  statute  relating  thereto. 
In  the  present  case  there  is  a  single  vein;  and  under  a  fair 
construction  of  the  statutes,  federal  and  state,  the  portion 
thereof  appropriated  by  the  first  discoverer  is  wholly  with- 
drawn from  interference  or  claim  by  any  other  citizen  until 
eome  default  is  made.     Such  is  not  the  law  with  regard  to 
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the  location  of  cross-lodes.  In  such  case  there  are  two  lodes, 
which  either  cross  each  other  or  approaching  from  different 
directions  unite  at  some  point.  In  such  cases  the  act  of  Con- 
gress (R.  S.  2336)  authorizes  the  subsequent  locator  to  crosa 
or  enter  upon  the  territory  of  the  claimant  of  the  other  lode. 
In  this  class  of  cases,  a  claim  to  a  portion  of  the  previously 
appropriated  territory  may  be  initiated  by  authority  of  law, 
while  it  remains  a  valid  subsisting  claim;  but  no  such  au- 
thority exists  as  to  the  former  class. 

Concerning  the  alleged  abandonment  of  the  Golden  Bell  by 
Omar  and  Clark  on  April  25th,  a  reconsideration  of  the  point 
shows  the  claim  was  not  abandoned  by  the  proceedings  which 
took  place  on  that  occasion.  The  purpose  in  view  was  merely 
an  exchange  of  property,  by  which  Omar  should  take  Clark's 
interest  in  the  Golden  Bell,  and  Clark  should  take  Omar's 
interest  in  the  Mammoth  lode.  However  irregular  this  trans- 
action may  have  been,  Clark's  possession  of  the  Golden  Bell 
being  surrendered  to  Omar,  the  intention  of  the  parties  was 
effectuated.  It  has  been  held  that  a  written  conveyance  is 
not  necessary  to  the  transfer  of  a  mining  claim:  Mining  Co.  v. 
Taylor,  100  U.  S.  37;  Tunnel  Co.  v.  Stranahan,  20  Cal.  198. 
Omar,  by  erasing  Clark's  name  from  the  discovery  notice, 
and  remaining  in  actual  possession,  assumed  full  ownership 
of  the  claim.  It  is  a  settled  principle  of  law  that  an  abandon- 
ment of  property  is  a  question  of  intention.  A  transaction 
affecting  property  may  be  irregular;  but  if  the  owner  does  not 
intend  to  abandon  it,  and  continues  in  possession,  claiming  in 
good  faith  to  be  the  owner,  no  abandonment  can  take  place: 
Mallett  V.  Mining  Co.,  1  Nev.  188;  Myers  v.  Spooner,  55  Cal. 
257.  The  testimony  as  to  Omar's  intention  in  the  matter  is 
conclusive  that  he  did  not  intend  to  abandon  this  lode.  He 
continued  the  work  of  development  as  before,  and  about  two 
weeks  afterwards  struck  rich  mineral.  We  are  also  of  the 
opinion  that  he  did  not  forfeit  any  rights  previously  acquired 
by  himself  and  Clark  in  the  Golden  Bell  by  the  changes  made 
in  the  discovery  notice  at  the  time  of  the  transaction  referred 
to.  If  this  claim  subsequently  became  liable  to  relocation  by 
reason  of  the  failure  of  Omar  and  his  co-owners  to  record  their 
location  certificate  within  the  period  of  three  months  from 
February  24,  1883,  the  date  of  discovery,  such  default  did  not 
inure  to  the  benefit  of  the  appellees,  since,  as  we  have  seen, 
they  neither  made  nor  attempted  to  make  a  relocation. 

The  result  of  this  review  of  the  case  upon  the  whole  record 
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is  Bubstantially  to  narrow  the  issues  to  the  single  question 
whether  a  claim  of  ownership  to  mining  territory  which  has 
been  appropriated  by  the  discoverers  of  a  lode  therein,  made 
in  the  manner  and  under  the  circumstances  above  stated,  can 
be  initiated  by  other  persons  before  default  or  forfeiture  on 
the  part  of  the  discoverers,  so  as  to  make  it  capable  of  ripen- 
ing into  a  valid  title,  and  to  answer  the  same  in  the  negative. 
It  appearing,  then,  from  the  record  before  us  that  the  claims 
of  title  set  up  by  the  plaintiffs  below  to  the  territory  of  the 
Golden  Bell  were  void  in  their  inception,  both  the  claim 
thereto  asserted  upon  the  discovery  of  the  Verde  and  that 
alleged  by  way  of  relocation  or  extension  of  survey,  the  deter- 
mination of  this  point  is  an  end  of  the  controversy  as  between 
the  parties  to  this  record.  The  plaintiffs,  not  being  invested 
with  any  title,  have  no  standing  in  court  to  question  the 
validity  of  defendant's  title.  Mining  titles  cannot  be  ques- 
tioned collaterally:  McGinnis  v.  Egbert,  8  Col.  46. 

It  follows  from  the  points  decided  that  the  instructions  given 
to  the  jury  on  behalf  of  the  appellees  were  misleading  and  erro- 
neous in  important  particulars.  The  first  assumes  that  ad- 
verse rights  to  mining  property  may  accrue  or  intervene  before 
forfeiture;  the  fifth,  that  all  the  rights  of  the  discoverers  of  the 
Grolden  Bell,  acquired  by  discovery  and  posting  of  notice  on 
February  24,  1883,  were  lost  by  changing  the  names  of  the 
claimants  and  the  date  of  the  discovery  notice;  the  sixth,  that 
the  appellants  are  estopped,  by  their  certificate  of  location, 
from  claiming  a  discovery  of  their  lode  on  the  twenty-fourth 
day  of  February.  All  these  instructions  are  erroneous  and 
misleading,  as  between  the  parties  to  this  controversy,  for  the 
reasons  above  given.  The  points  decided  will  enable  the  trial 
court  to  correctly  instruct  the  jury  concerning  the  legal  propo- 
sitions involved  in  the  action. 

Ordered  that  the  judgment  entered  herein  on  the  fourth  day 
of  January,  A.  D.  1888,  be  vacated  and  set  aside,  that  the 
opinion  filed  be  withdrawn,  and  that  the  judgment  of  the 
court  below  be  reversed  and  the  cause  remanded. 


Failubb  to  Recobd  Minhtq  Claim  does  not  avoid  it,  in  the  absence  of 
mining  rules  to  that  effect,  aa  against  a  subsequent  entry  and  location,  when 
actual  possession  is  taken  and  kept  by  the  first  claimant:  English  v.  Johnson, 
17  CaL  107;  76  Am.  Dec.  574.  And  as  to  rights  arising  under  possession,  see 
the  note  679,  and  also  that  to  McClintock  v.  Bryden,  63  Id.  105. 
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Colorado  Electric  Company  v.  Lubbers. 

[11  Colorado,  505.J 

&LiSTER  AND  Servant  —  Work  Outside  of  Employment  —  Neglioencb 
FOR  Jury  to  Determine.  —  Where  in  an  action  for  damages  it  appears 
that  the  plaintiff  was  sent  by  his  master,  an  electric  light  company,  to 
remove  one  of  its  electric  lights  and  connect  the  wires  with  the  circuit; 
that  the  work  assigned  was  outside  of  hia  employment;  that  he  was  igno- 
rant and  inexperienced  in  such  work,  and  was  not  instructed  how  to  do 
it;  that  the  usual  time  for  turning  on  the  electricity  was  4:30  o'clock, 
P.  M.,  on  cloudy  days,  and  4:45  o'clock,  P.  M.,  on  clear;  that  the  day  on 
which  he  was  injured  was  clear;  that  he  reached  the  lamp  and  com- 
menced work  at  4:15  o'clock,  p.  M.,  at  which  time,  while  at  work  on  the 
wires,  the  current  was  turned  on,  and  that  he  received  the  shock  which 
caused  the  injury  sued  for,  — the  defendant  is  not  entitled  to  a  nonsuit, 
and  the  question  of  negligence  or  contributory  negligence  is  for  the  jury. 
In  such  action  an  instruction  that  plaintiff  had  a  right  to  believe  and  ex- 
pect on  that  day  that  the  current  would  not  be  turned  on  earlier  than 
usual,  that  if  the  jury  believe  that  on  such  day  the  current  was  turned 
on  earlier  than  usual,  and  plaintiff  was  injured  in  consequence  thereof, 
then  defendant  was  negligent  and  plaintiff  entitled  to  recover,  is  proper. 

Master  and  Servant.  —  Liability  of  Master  must  be  determined  by 
what  took  place  before  and  at  the  time  of  the  accident.  What  he  did 
afterwards  by  way  of  precaution  to  avoid  future  accidents  cannot  be 
'construed  into  an  admission  by  him  of  previous  neglect  of  duty.  There- 
fore in  an  action  for  damages  evidence  that,  after  an  accident  causing 
the  injury,  the  master  put  up  warnings  to  employees  not  to  engage  in 
certain  work  after  a  certain  hour,  without  first  notifying  his  officers  in 
charge,  is  inadmissible. 

Action  for  personal  injury  to  Lubbers.  It  appears  that  the 
Colorado  Electric  Company  supplied  lights  for  the  city  of 
Denver  by  means  of  electric  fluid  conveyed  by  elevated  wires 
to  different  lamps  used  as  burners.  Lubbers  was  in  the  em- 
ploy of  said  company  as  a  carpenter,  to  assist  in  caring  for 
its  electric  light  tower;  that  on  the  day  of  the  accident,  at 
about  3:30  o'clock,  p.  m.,  he  was  sent  by  said  company  to  re- 
move one  of  its  lamps,  and  connect  the  wires  with  the  circuit; 
that  it  was  the  custom  of  said  company  at  such  time  to  turn 
on  the  electric  current  at  4:30  o'clock,  p.  m.,  on  cloudy  days, 
and  at  4:45  o'clock,  p.  m.,  on  clear  days;  that  the  day  on 
which  the  accident  occurred  was  a  clear  day,  and  that  it  was 
dangerous  to  handle  the  wires  when  the  current  was  on;  that 
Lubbers  was  inexperienced  in  the  labor  assigned  him  on  that 
day,  which  was  outside  his  regular  employment;  that  he  was 
sent  to  do  the  work  on  foot  at  a  distance  of  from  one  and  one 
fourth  to  two  miles;  that  the  time  required  to  perform  the  work 
assigned,  with  ordinary  speed,  would  be  from  thirty-five  to 
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fifty  minutes;  that  he  proceeded  to  do  the  work  at  a  "  good 
gait,  pretty  fast,"  was  not  delayed  on  the  way,  or  in  the  per- 
formance of  the  work;  that  before  starting,  the  said  company 
informed  him  that  he  would  have  time  to  do  the  work  before 
the  current  was  turned  on;  that  after  taking  down  the  lamp 
and  while  connecting  the  wires  the  current  was  turned,  he 
received  a  shock  and  fell  a  distance  of  twelve  feet,  thereby 
receiving  the  injuries  complained  of;  that  he  was  given  no  ap- 
pliances to  do  the  work  with,  nor  any  instructions  how  to  do 
it;  that  although  he  knew  that  it  was  dangerous  to  handle 
the  wires  when  the  curernt  was  on,  he  did  not  know  that  a 
"jumper  "  could  be  used  to  cut  off  the  current;  that  while  using 
his  hands  to  connect  the  wires  the  accident  happened;  that  he 
had  no  time-keeper  with  him,  but  knew  that  when  he  started 
to  do  the  work  it  was  3:30  o'clock,  p.  m.,  and  that  the  current 
was  turned  on  earlier  than  usual  that  day, — that  it  was  nearer 
4:15  than  4:30  o'clock,  p.  m.,  and  that  the  accident  happened 
between  such  hours;  that  at  the  time  he  sought  to  make  the 
connection  he  believed  that  the  current  would  not  be  turned 
on  before  the  usual  time,  4:45  o'clock,  p.  m.,  which  time  he  be- 
lieved had  not  arrived  when  he  was  injured.  Upon  this  Evi- 
dence said  company  asked  for  a  nonsuit,  on  the  ground  that 
no  negligence  was  shown  against  it,  and  that  Lubbers  was 
guilty  of  contributory  negligence.  Motion  denied,  as  also 
motion  for  a  new  trial  after  verdict.  The  court  instructed  the 
jury  against  objection  as  follows:  "  The  plaintiff  had  a  right 
to  believe  and  expect  that  on  the  day  in  question  the  electric 
current  would  not  be  turned  on  the  wires  earlier  than  usual, 
and  if  you  believe  from  the  evidence  that  on  the  day  the  elec- 
tric current  was  turned  on  to  the  wires  earlier  than  usual, 
and  the  plaintiff  was  injured  in  consequence  thereof,  then  the 
company  was  guilty  of  negligence,  and  the  plaintiff  is  entitled 
to  recover."  Verdict  and  judgment  for  Lubbers.  Appeal  by 
the  company. 

E.  0.  Wolcott^  or  the  appellant. 
William  B.  Mills,  for  the  appellee. 

De  France,  C.  We  are  of  the  opinion  that  no  error  was 
committed  by  the  court  in  overruling  the  motion  for  a  nonsuit, 
or  in  giving  the  instruction  complained  of.  The  questions  of 
negligence  and  of  contributory  negligence  were  questions  of 
fact  to  be  determined  by  the  jury  from  the  evidence  in  the 
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case;  and  the  instruction  in  question,  when  taken  in  connec- 
tion with  the  testimony  and  the  other  instructions  given,  con- 
tains no  error.  The  plaintiff  was  allowed  to  prove  by  the 
witness  Geagan,  over  the  objection  of  the  defendant,  that  sub- 
sequent to  the  accident  complained  of  the  defendant  put  up 
certain  hand-bills  or  placards  at  its  works,  warning  all  the 
employees  engaged  at  work  on  its  lines  or  circuits  to  quit  such 
work  at  four  o'clock,  and  to  not  continue  the  same  without 
first  notifying  the  ofl&cers  at  the  works  thereof.  This  was  er- 
ror, and  we  cannot  say  that  the  defendant  was  not  prejudiced 
thereby.  The  liability  of  the  defendant  must  be  determined 
from  what  took  place  before  and  at  the  time  of  the  accident. 
What  it  did  afterwards  in  the  way  of  precaution,  to  avoid  fu- 
ture 4iccidents,  should  not  be  construed  into  an  admission  by 
it  of  a  previous  neglect  of  duty:  Morse  v.  Railway  Co.,  3Q 
Minn.  465,  and  cases  there  cited.  For  this  error  the  judg- 
ment must  be  reversed. 

Stallcdp,  C,  and  Rising,  C,  concurred. 

Per  Curiam.     For  the  reasons  assigned  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  is  reversed. 


Neglioence,  vthkn  a  Question  for  Jxtby:  Wormell  v.  Maine  etc  Jt.  R. 
Co.,  79  Me.  397;  1  Am.  St.  Rep.  321;  Wallace  v.  WeaUm  etc.  R.  R.  Co.,  98 
N.  C.  494;  2  Am.  St.  Rep.  346,  and  note  349;  Alabama  etc.  R.  R.  Co.  v.  Ar- 
nold, 84  Ala.  159;  5  Am.  St.  Rep.  354;  SeeftUl  v.  Chicago  etc.  R.  R.  Co.,  70 
Wia.  216;  5  Am.  St.  Rep.  168,  and  note  174;  Craver  v.  Christian,  36  Minn. 
413;  1  Am.  St.  Rep.  675,  and  note  680;  Orleans  Village  v.  Perry,  24  Neb. 
831;  Needluim  v.  L.  «fc  N.  R.  R.  Co.,  85  Ky.  423. 

Liability  of  Master  to  Servant  for  Injuries  Received  Outside  his 
Reuular  Employment:  Jones  v.  Old  Dominion  etc.  Mills,  82  Va.  140;  3  Am. 
St.  Rep.  92;  Cole  v.  Chicago  eVc  Ry  Co.,  71  Wis.  114;  5  Am.  St.  Rep.  201, 
and  note. 

Ma.ster'8  Duty  to  Instruct  and  Warn  Servants  Employed  in  Dan- 
oerous  Work:  Womull  v.  Maine  etc.  R.  R.  Co.,  79  Me.  397;  1  Am-  St. 
Rep.  3-21,  and  note  330;  note  to  Smith  v.  Peninsular  Car  Works,  1  Am.  St^ 
Rep.  548. 
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Hammond  v.  Rose. 

[11  Colorado,  624.] 

Watkr  Rights. —  Appropriator  of  Water  op  Stream  for  irrigation  »c- 
qnirea  a  prior  right  thereto  as  against  the  riparian  owner  of  land  along 
BQch  stream,  who  obtained  patent  for  sach  land  after  such  appropriation 
had  been  made,  but  before  the  operation  of  the  amendment  of  July  9, 
1870,  to  act  of  Congress  of  July  26,  1866,  requiring  that  patents  to  public 
lands,  thereafter  to  be  issued,  shall  be  subject  to  any  vested  or  accrued 
water  rights. 

Water  Rights.  —  Water  op  Stream  can  be  Diverted  by  appropriation 
for  irrigation  to  the  exclusion  of  any  riparian  owner  along  such  stream 
under  the  law  in  Colorado,  even  when  the  lands  to  be  irrigated  are  not 
located  on  the  banks,  margin,  or  neighborhood  of  such  stream. 

Water  Rights.  —  Common-law  DocnoNB  giving  riparian  owner  a  right  to 
the  flow  of  the  stream  in  its  natural  channel  upon  and  over  his  lands, 
even  though  be  makes  no  beneficial  use  of  it,  is  inapplicable  to  Coloraido. 
The  first  appropriator  of  water  from  the  stream  for  a  useful  purpose  has, 
subject  to  constitutional  and  statutory  qualifications,  a  prior  right 
thereto,  to  the  extent  of  his  appropriation,  and  this  right  is  entitled  to  pro- 
tection as  well  after  patent  to  a  third  party  of  the  land  over  which  the 
stream  flows  aa  when  the  land  is  a  part  of  the  public  domain.  The 
right  acquired  by  prior  appropriation  is  not  dependent  upon  the  loctu  of 
its  application  to  the  beneficial  use  designed. 

/.  B.  Cochrane,  for  the  appellant. 

John  Campbell,  for  the  appellees. 

Rising,  C.  The  appellees,  who  were  defendants  below,  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state 
facts  suflBcient  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained,  and  the  plaintiff  standing  on  his  complaint, 
judgment  dismissing  the  action  and  for  costs  was  entered.  It 
is  alleged  in  the  complaint  that  the  plaintiff  is  the  owner  in 
fee-simple  of  certain  lands  lying  on  both  sides  of  Cheyenne 
Creek,  which  lands  were  granted  to  Marcus  A.  Foster  by  patent 
from  the  United  States,  December  1,  1865,  and  that  plain- 
tiff claims  title  as  a  remote  grantee  of  said  Foster;  that  in 
1882  certain  parties,  under  whom  defendants  claim  the  water 
rights  in  question,  diverted  the  water  from  said  creek  for  irri- 
gation purposes;  that  the  water  so  diverted  would  naturally 
flow  through  and  across  said  lands;  that  defendants  are  daily 
diverting  all  the  water  from  the  bed  of  said  stream  at  a  point 
on  the  same  above  his  said  lands,  and  that  the  lands  irrigated 
by  defendants,  with  the  water  so  diverted,  are  not  situated  on 
the  banks  of  said  stream,  or  in  the  neighborhood  thereof,  but 
on  the  banks  of  the  Fountain  River,  which  is  a  different  stream. 
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The  patent  issued  to  said  Foster  is  set  out  in  the  complaint, 
and  it  does  not  contain  any  reservation  or  exception  of  vested 
water  rights.  Error  is  assigned  upon  the  ruling  on  the  de- 
murrer, and  two  questions  are  presented:  1.  Can  an  appro- 
priation of  all  the  water  of  a  stream  be  sustained,  as  against 
&  riparian  owner  of  lands  situated  on  the  stream  from  which 
the  water  is  diverted,  who  obtained  a  patent  for  such  lands 
from  the  United  States  after  such  appropriation  had  been 
made,  and  before  the  amendment  of  July  9,  1870,  to  the  act 
of  Congress  of  July  26,  1866,  went  into  operation,  which 
amendment  requires  that  patents  to  public  lands,  thereafter  to 
be  issued,  shall  be  subject  to  any  vested  or  accrued  water 
rights?  2.  Under  the  statutes  of  this  state,  can  the  water  of  a 
stream  be  diverted  by  appropriation  to  the  exclusion  of  any 
owner  of  lands  on  said  stream,  if  the  lands  to  be  irrigated 
therewith  are  not  located  on  the  banks,  margin,  or  in  the 
neighborhood  of  such  stream? 

Since  the  commencement  of  this  action  the  questions  pre- 
sented have  been  passed  upon  by  this  court  in  Coffin  v.  Ditch 
Co.,  6  Col.  443.  In  that  case  it  was  held  that  the  common- 
law  doctrine  giving  the  riparian  owner  a  right  to  the  flow  of 
water  in  its  natural  channel  upon  and  over  his  lands,  even 
though  he  makes  no  beneficial  use  of  it,  is  inapplicable  to 
Colorado;  and  that  the  first  appropriator  of  water  from  a  nat- 
ural stream  for  a  beneficial  purpose  has,  in  the  absence  of  ex- 
press statutes  to  the  contrary,  with  the  qualifications  contained 
in  the  constitution,  a  prior  right  thereto,  to  the  extent  of  such 
appropriation;  and  that  this  right  is  entitled  to  protection  as 
well  after  patent  to  a  third  party  of  the  land  over  which  the 
natural  stream  flows  as  when  such  land  is  a  part  of  the  public 
domain;  and  it  was  further  held  that  the  right  to  water  ac- 
quired by  prior  appropriation  is  not  in  any  way  dependent 
upon  the  locus  of  its  application  to  the  beneficial  use  designed. 
The  questions  determined  in  Coffin  v.  Ditch  Co.,  supra,  are 
identical  with  the  questions  raised  on  this  appeal,  and  such 
determination  is  in  accord  with  the  ruling  on  the  demurrer. 
We  do  not  feel  called  upon  to  enter  into  a  discussion  of  these 
questions  upon  the  merits.    The  judgment  should  be  affirmed. 

De  France,  C,  and  Stallcup,  C,  concurred. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  is  affirmed. 
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Law  Relattno  to  Prior  Affropriator's  right  to  water  as  against  a 
riparian  proprietor,  as  stated  in  the  principal  case,  and  as  applicable  to  the 
Pacific  coast  states,  ia  fully  stated  and  discussed  in  Wheeler  v.  Northern  CoL 
Jrr.  Co.,  10  Col.  682;  3  Am.  St.  Rep.  603,  and  note  615;  Jones  v.  Adams,  19 
Nev.  78;  3  Am.  St.  Bep.  788,  and  note  797,  and  in  the  cases  cited  in  th» 
notes  thereto. 


Gerow  v.  Castello. 

rU  C0L0RAX>0,  660.] 

Conditional  Salk.  —  Written  Contract  for  Lease  of  a  piano  of  a  cer- 
tain value,  subject  to  conditions  that  it  shall  be  paid  for  by  the  party  in 
possession  in  certain  monthly  payments;  that  in  default  of  such  pay- 
ments the  piano  should  either  be  returned  to  the  owner  or  interest  paid 
on  such  deferred  payments,  at  his  election;  that  the  piano  shall  not  be 
removed  from  the  premises  without  the  consent  of  the  owner;  that  no 
agreement  of  sale  ia  implied,  nor  shall  a  sale  or  purchase  be  deemed 
valid,  without  the  written  receipt  of  the  owner,  —  is  a  conditional  sale, 
and  not  a  chattel  mortgage,  under  which  the  vendor  can  recover  posses- 
sion  of  the  piano  for  failure  to  comply  with  the  conditions  of  the  sale, 
or  recover  from  the  purchaser  of  such  vendee  who  purchased  with  full 
knowledge  of  the  nature  and  character  of  his  vendor's  title. 

Action  by  plaintiflF  against  defendant  to  recover  a  piano  or 
its  value.  The  action  is  based  upon  the  following  agreement 
and  statement  or  facts:  — 

"lease  op  piano-forte. 
"  This  is  to  certify  that  I,  Carrie  Fetter,  have  this  day  leased 
of  Philip  Gerow,  of  Silverton,  San  Juan  County,  Colorado,  an 
upright  piano,  marked  '  Lyon  and  Healy,  Chicago,  No.  7279,* 
valued  at  three  hundred  dollars  in  United  States  currency, 
subject  to  the  following  conditions,  to  wit:  Fifty  dollars  to 
be  paid  by  me  to  Philip  Gerow  on  April  28,  1883,  and  fifty 
dollars  to  be  paid  on  the  twenty-eighth  day  of  each  month 
thereafter  for  five  months,  with  interest  on  regular  deferred 
payments  at  the  rate  of  one  and  a  half  per  cent  per  month. 
And  should  I  fail  to  make  any  of  the  above  payments  as  speci- 
fied, I  hereby  agree  to  surrender  and  return  said  piano-forte  to 
Philip  Gerow  in  as  good  condition  as  when  received,  custom- 
ary wear  and  tear  by  careful  usage  excepted ;  provided  that 
if  I  am  not  required  to  surrender  said  piano-forte  at  once  upon 
a  failure  to  make  any  payments  when  due,  I  agree  to  pay  to 
said  Philip  Gerow  one  and  one  half  per  cent  per  month  on 
such  deferred  payments  until  paid.  And  I  further  agree  that 
Baid  piano-forte  shall  not  be  removed  from  the  premises  known 
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a,8  *  557 '  (in  the  town  of  Silverton,  Colorado,  now  occupied  by 
Carrie  Fetter,  for  any  purpose  or  use  whatsoever,  removal 
from  danger  of  fire  excepted),  without  the  consent  of  Philip 
Gerow.  No  agreement  of  sale  of  said  piano-forte  is  implied, 
nor  shall  a  sale  or  purchase  of  it  be  deemed  valid  without  a 
written  receipt  from  said  Philip  Gerow  therefor.  In  witness 
whereof  I  have  set  my  hand  in  Silverton,  San  Juan  County, 
Colorado,  this  twenty-eighth  day  of  April,  A,  D.  1883. 

"  Philip  Gerow. 


"  Witness  to  Gerow's  signature:  — 


"Carrie  Fetter. 
"Thomas  Brown." 


Filing  on  back  of  agreement:  — 

"No.  21,161.  Lease.  Philip  Gerow  to  Carrie  Fetter.  Piano. 
**  State  of  Colorado,  County  of  San  Juan,  ss. 

"  I  hereby  certify  that  this  instrument  was  filed  for  record 
In  my  ofl&ce  at  5:30  o'clock,  p.  m.,  April  28,  1883,  and  duly 
recorded  in  book  62,  page  239. 

"H.  B.  Adsit,  Recorder. 
"Thos.  Brown,  Deputy. 
**  Fees,  $1.50,  paid. 

"  That  said  Carrie  Fetter,  during  her  said  possession,  trans- 
ferred, sold,  and  turned  over  said  piano  to  defendant  for  value, 
and  left  the  country;  that  said  Carrie  Fetter  was,  on  the  first 
day  of  September,  1883,  in  default  of  the  payments  due  at 
Baid  time,  the  sum  of  one  hundred  dollars  only  having  been 
paid  on  said  agreement,  the  same  being  the  first  two  pay- 
ments; that  demand  was  duly  made  upon  the  defendant  by 
plaintifi"  previous  to  the  bringing  of  this  suit,  and  a  refusal 
by  defendant;  that  no  payments  of  the  amounts  so  in  default 
under  said  agreement  have  ever  been  made  to  plaintiff;  that 
the  defendant,  at  the  time  of  her  purchase,  knew  of  the  nature 
and  character  of  the  title  which  the  said  Carrie  Fetter  at  the 
time  had  to  said  piano;  that  by  a  proper  construction  of  said 
agreement  between  the  plaintiff  and  the  said  Carrie  Fetter, 
and  that  it  was  the  intention  and  understanding  of  said 
parties,  that  the  said  Carrie  Fetter  would  be  entitled  to  a  bill 
of  sale  to  said  piano  upon  the  performance  by  her  of  the  con- 
ditions of  said  agreement." 

Oray  and  Frazier^  for  the  appellant. 

Rising,  C.  The  written  contract,  executed  by  Gerow  and 
Fetter,  is  not  a  chattel  mortgage,  or  a  substitute  for  one.    None 
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of  the  requirements  of  the  law  regulating  the  execution  of 
Buch  instruments  were  observed  in  its  execution:  Lucas  v. 
Campbell,  88  111.  447,  450.  For  this  reason  the  provisions  of 
the  chattel-mortgage  act  have  no  application  to  this  case. 
The  contract  shows  a  conditional  sale  of  the  piano  therein 
mentioned:  Murch  v.  Wright,  46  Id.  487;  95  Am.  Dec.  455; 
Lucas  V.  Campbell f  supra.  Such  conditional  sale  of  the 
piano  gave  to  the  vendor  the  right  to  maintain  an  action 
against  said  vendee  for  the  recovery  of  the  possession  thereof 
upon  her  failure  to  comply  with  the  conditions  of  such  sale; 
and'  the  question  presented  for  determination  is,  whether  such 
vendor  can  maintain  such  action  against  a  purchaser  who 
purchased  with  the  full  knowledge  of  the  nature  and  charac- 
ter of  the  title  which  said  Fetter  had  at  the  time  of  such  pur- 
chase. None  but  bona  fide  purchasers  are  protected  against 
the  claims  of  any  one  having  an  interest  in  the  property 
adverse  to  the  interest  of  the  vendor,  and  if  a  purchaser 
purchases  with  notice  of  such  interest,  he  is  not  a  bona  fide 
purchaser:  Wade  on  Notice,  sees.  67,  71;  Ketchumv.  Watson^ 
24  111.  592;  McKee  v.  Mining  Co.,  8  Col.  392,  395.  Appellee, 
having  purchased  the  piano  with  full  knowledge  of  the  nature 
and  character  of  her  vendor's  title  thereto,  and  fraudulent 
conduct  in  the  premises,  and  of  appellant's  interest  in  the 
property,  cannot  be  held  to  be  a  purchaser  in  good  faith,  so 
as  to  protect  her  against  an  action  brought  by  appellant  to 
enforce  his  rights,  and  to  protect  his  interest  therein.  The 
judgment  should  be  reversed. 

Stallcop,  C,  concurred.    De  France,  C,  dissented. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  is  reversed. 

Contracts  fob  Leasb  of  Pianos  and  other  property,  providing  for  pay- 
ment by  installments,  are  generally  held  to  be  conditional  sales,  with  the 
rights  and  liabilities  which  grow  out  of  the  latter  transaction^:  Latliam  v. 
Sumner,  89  111.  233;  31  Am.  Rep.  79;  Hine  v.  Roberta,  48  Conn.  267;  40  Am. 
Rep.  170;  Loomia  v.  Bragg,  50  Conn.  228;  47  Am.  Rep.  638;  Singer  etc.  Mfg. 
Co.  V.  Cole,  4  Lea,  439;  40  Am.  Rep.  20;  Miller  v.  Steen,  30  CaL  402;  89  Am. 
Dec.  124,  and  extended  note  127. 

Conditional  Sale.  —  Where  vendor  agrees  to  sell  to  vendee  personalty 
for  a  price  to  be  paid  in  the  future,  and  delivers  possession,  yet  expressly 
retains  title  until  payment,  it  is  a  conditional  sale,  not  a  chattel  mortgage: 
McComb  V.  Dmald'a  Adm\  82  "Va.  903. 
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teKMFTioKs. — Horse,  Wagon,  and  Harness  belonging  to  a  single  man 
engaged  in  assaying,  sampling,  and  working  ores,  and  necessary  for  the 
purpose  of  carrying  on  his  trade  and  business,  are  exempt  from  execu- 
tion under  section  32,  page  602,  General  Statutes  of  Colorado,  exempt- 
ing  from  levy  and  sale  the  tools,  implements,  working  animals,  and  stock 
in  trade,  not  exceeding  three  hundred  dollars  in  value,  of  any  mechanic, 
miner,  or  other  person,  not  the  head  of  a  family,  and  used  and  kept  to 
carry  on  his  trade  and  business. 

Judgment  against  Officer  for  Seizing  Exempt  Property  ia  error, 
where  such  officer  has  released  a  portion  of  the  property  seized,  and  the 
evidence  fails  to  show  that  the  released  property  in  value  did  not  reach 
the  limit  allowed  by  the  statute  as  exempt  from  execution. 

Amo8  J.  Rising,  for  the  appellant. 

Beck,  C.  J.  The  appellant,  as  constable  of  Silver  Cliff  pre- 
cinct, Custer  County,  on  January  12,  1884,  by  virtue  of  an  ex- 
ecution against  the  appellee,  seized  certain  articles  of  personal 
property  belonging  to  the  latter,  which  were  by  him  claimed 
to  be  exempt  from  execution  under  the  statute.  No  brief  is 
filed  in  behalf  of  the  appellee,  but  the  record  shows  that  he  in- 
formed the  officer,  prior  to  the  levy  of  his  writ,  that  he  claimed 
all  the  property  subsequently  levied  on  by  him  to  be  exempt 
from  execution.  An  assaying  apparatus,  being  a  portion  of 
the  property  levied  upon,  was  afterwards  released  by  the  offi- 
cer, and  the  appellee  then  brought  suit  against  him  in  a  jus- 
tice's court  for  three  times  the  value  of  the  remainder.  The 
articles  enumerated  in  the  claim  filed  in  the  justice's  court 
were  a  horse,  harness,  and  a  wagon  commonly  called  a 
"  buckboard."  The  complaint  alleged  that  the  plaintiff  was 
a  single  man,  and  was  engaged  in  the  business  of  assaying, 
sampling,  and  working  ores,  and  that  he  kept  and  used  all 
the  property  seized  for  the  purpose  of  carrying  on  his  trade 
and  business.  The  justice  gave  judgment  of  nonsuit,  but, 
upon  appeal  to  the  county  court,  the  claim  of  the  plaintiff  was 
sustained,  and  judgment  rendered  against  the  officer  for  the 
sum  of  $210,  being  treble  the  value  of  the  property  last  above 
mentioned.  The  errors  assigned  are,  that  the  judgment  was 
not  warranted  or  sustained  by  the  evidence.  Two  points  are 
raised  by  the  appellant  as  to  the  sufficiency  of  the  evidence, 
namely:  1.  It  does  not  appear  therefrom  that  the  plaintiff 
comes  within  the  class  of  persons  mentioned  in  the  statute  as 
entitled  to  claim  and  hold  property  exempt  from  execution; 
2.  The  evidence  fails  to  show  the  value  of  that  portion  of  the 
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property  seized  and  afterwards  released  by  the  oflficer,  which 
leaves  it  wholly  uncertain  whether  the  remaining  articles  were 
exempt  or  not. 

In  the  examination  of  the  first  question,  a  construction  of 
the  exemption  statute  becomes  necessary.  That  portion  of  it 
under  which  the  exemption  claim  in  this  case  is  founded 
reads  as  follows:  "And  provided,  also,  further,  that  the  tools, 
implements,  working  animals,  and  stock  in  trade,  not  exceed- 
ing three  hundred  dollars  in  value,  of  any  mechanic,  miner, 
or  other  person,  not  being  the  head  of  a  family,  used  and  kept 
for  the  purpose  of  carrying  on  his  trade  and  business,  shall  be 
exempt  from  levy  and  sale  on  any  execution  or  writ  of  attach- 
ment while  such  person  is  a  bona  fide  resident  of  this  state  ": 
Gen.  Stats.  602.  At  the  date  of  the  levy  this  was  the  only 
provision  of  the  statute  which  exempted  from  execution  or 
attachment  property  other  than  wearing  apparel  of  persons 
who  were  not  heads  of  families.  For  the  appellant  it  is  urged 
that  the  appellee  does  not  come  within  the  class  of  persons 
herein  specified,  for  the  reason  that  he  is  neither  a  mechanic 
nor  a  miner;  and  for  the  further  reason  that  the  words  "  or 
other  person  "  limit  the  benefits  of  the  provision  to  persons  of 
like  business  as  those  named,  according  to  the  maxim  noscitur 
a  aociis,  which  excludes  the  plaintiff  from  the  protection  of 
the  statute,  its  language  not  l>eing  descriptive  of  the  business 
in  which  he  was  engaged.  Appellant's  counsel  contends  that, 
in  order  to  entitle  a  person  to  exemption  under  the  designa- 
tion "  other  person,"  he  must  follow  a  trade  or  business  of  the 
same  class  or  kind  as  a  mechanic  or  miner,  and  must  earn 
his  livelihood  by  his  manual  labor  as  a  skilled  artisan  or 
handicraftsman.  We  are  of  the  opinion  that  the  statutory 
provision  in  question  is  not  capable  of  such  a  narrow  construc- 
tion, and  therefore  cannot  adopt  it.  Being  added  as  a  proviso, 
a  reference  to  the  body  of  the  exemption  statute  becomes  ne- 
cessary to  its  correct  interpretation.  The  body  of  the  act  is 
embraced  within  nine  subdivisions  preceded  by  this  paragraph: 
"The  following  property,  when  owned  by  any  person  being 
the  head  of  a  family,  and  residing  with  the  same,  shall  be 
exempt  from  levy  and  sale  upon  any  execution  or  writ  of  at- 
tachment, or  distress  for  rent;  and  such  articles  of  property 
shall  continue  exempt  while  the  family  of  such  person  are 
removing  from  one  place  of  residence  to  another  within  this 
state":  Gen.  Stats.,  p.  601,  sec.  32.  Of  the  nine  subdivis- 
ions following,  four  only  can  be  claimed  to  be  contingent 
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upon  the  kind  of  trade  or  business  pursued  by  one  who  is  the 
head  of  a  family,  residing  with  the  same.  These  are  as  fol- 
lows: "  6.  The  tools  and  implements,  or  stock  in  trade,  of  any 
mechanic,  miner,  or  other  person,  used  and  kept  for  the  pur-- 
pose  of  carrying  on  his  trade  or  business,  not  exceeding  two 
hundred  dollars  in  value;  7.  The  library  and  implements  of 
any  professional  man,  not  exceeding  three  hundred  dolllars;  8. 
Working  animals  to  the  value  of  two  hundred  dollars;  9.  One 
cow  and  calf,  ten  sheep,  and  the  necessary  food  for  all  the 
animals  herein  mentioned  for  six  months,  provided  or  grow- 
ing, or  both;  also  one  farm  wagon,  cart,  or  dray,  one  plow,  one 
harrow,  and  other  farming  implements,  including  harness  and 
tackle  for  team,  not  exceeding  fifty  dollars  in  value." 

The  language  of  the  first  five  subdivisions  is  general,  and 
applicable  alike  to  all  heads  of  families  residing  with  the  same, 
irrespective  of  the  occupation  or  business  in  which  they  may 
be  engaged.  The  remainder,  saving  perhaps  the  first  clause  of 
the  ninth  subdivision,  are  futher  dependent  upon  the  business 
pursuits  of  such  persons.  The  clear  intention  of  the  framers 
of  this  statute  appears  to  have  been  to  exempt  from  levy  and 
sale  on  execution,  writ  of  attachment,  or  distress  for  rent,  those 
articles  of  personal  property  commonly  and  necessarily  used 
by  the  different  classes  of  persons  designated,  in  carrying  on 
the  various  vocations  by  means  of  which  they  obtain  suste- 
nance for  themselves  and  families.  It  will  be  observed  that 
specific  provision  is  made  for  the  miner  as  well  as  the  me- 
chanic and  the  artisan;  and  for  the  farmer  and  teamster  as 
well  as  for  the  professional  man. 

Referring  now  to  the  proviso,  we  perceive  that  it  embraces 
the  same  classes  of  persons  and  the  same  character  of  pur- 
suits described  in  the  last  four  subdivisions  of  the  act, — the 
essential  diflerence  being  in  the  amount  or  value  of  the  prop- 
erty exempted,  and  in  the  fact  that  the  latter  provisions  are 
for  the  benefit  of  persons  who  are  not  heads  of  families.  That 
the  protection  provided  was  only  designed  for  the  skilled  la- 
borer is  controverted  by  the  letter  as  well  as  the  spirit  of  the 
statute.  The  man  whose  business  is  to  till  the  soil  does  not 
"earn  his  livelihood  by  his  manual  labor  as  a  skilled  artisan 
or  handicraftsman,"  but  he  comes  within  the  protection  of  the 
statute.  So  does  the  miner,  although  he  is  not  necessarily 
either  a  mechanic,  handicraftsman,  or  artisan.  The  term 
"miner"  is  defined  by  Webster  to  be  "one  who  mines;  a  dig- 
ger for  metals  and  other  minerals."     While  men  of  scientific 
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attainments  or  of  experience  in  the  use  of  machinery  are  to  be 
found  in  this  class,  yet  the  word  by  which  the  class  is  desig- 
nated imports  neither  learning  nor  skill.  It  appearing,  then, 
'that  provision  is  made  in  the  several  subdivisions  comprising 
the  body  of  the  act  for  the  skilled  and  the  unskilled,  the 
learned  and  the  unlearned,  and  these  several  subdivisions 
being  grouped  together  in  a  single  sentence  in  the  proviso,  the 
application  thereto  of  the  maxim  noacitur  a  sociis,  instead  of 
limiting  its  provisions  to  skilled  labor  only,  extends  them  to 
the  members  of  all  lawful  vocations  who  earn  their  livelihood 
by  their  own  exertions,  whether  manual  or  mental,  and  who 
necessarily  use,  in  the  due  prosecution  thereof,  specific  articles 
of  personal  property  of  like  character  with  those  specified  in 
the  statute.  This  does  not  include  articles  of  merchandise; 
and  no  opinion  is  now  expressed  concerning  the  import  of  the 
term  "stock  in  trade,"  as  used  in  the  statute.  Our  construc- 
tion of  the  statute  does  not  conflict  with  the  point  decided  in 
Beviti  V.  Crandall,  19  Wis.  610,  that  a  person  cannot,  by  mul- 
tiplying his  occupations,  claim  exemption  for  each.  It  was 
not  designed  to  exempt  property  for  the  same  individual  both 
as  a  farmer  and  a  mechanic,  or  as  a  miner  and  likewise  as  a 
professional  man,  but  that  every  person  entitled  to  protection 
should  come  within  one  of  the  classes  designated.  Persons  of 
different  occupations,  however,  may  usually  and  necessarily 
employ  therein  articles  of  property  of  the  same  general  de« 
Bcription  as  tools,  implements,  and  working  animals,  and  sev- 
erally be  entitled  to  claim  exemption  therefor. 

The  business  of  the  appellee,  as  described  by  himself,  and 
not  contradicted,  was  of  a  mining  character,  and  was  con- 
ducted and  carried  on  as  follows:  His  assaying  apparatus  was 
located  at  a  point  called  "  Dora,"  in  Custer  County.  He  was 
accustomed  to  drive  around  to  the  diflferent  mines  in  the 
vicinity,  with  his  horse  and  wagon,  for  the  purpose  of  obtain- 
ing samples  of  ores  from  the  various  dumps.  He  would  take 
from  fifty  to  one  hundred  pounds  from  each,  haul  the  several 
samples  to  Dora,  where  he  would  assay  them  for  the  purpose 
of  ascertaining  their  composition  and  the  value  of  the  dumps 
from  which  they  were  taken.  He  would  then  either  purchase 
these  dumps,  or  contract  to  treat  the  ores  for  the  owners  at 
stipulated  prices.  Although  the  owner  of  no  other  property 
than  the  assaying  apparatus  and  the  horse,  harness,  and 
wagon,  he  had  an  arrangement  with  the  owner  of  a  concen- 
trator at  Dora,  whereby,  in  consideration  of  employing  his  own 
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property  in  the  mode  and  for  the  purpose  stated,  and  of  acting 
as  manager  in  the  operation  of  the  concentrator,  he  shared  in 
the  net  profits  realized  by  its  operations.  He  testified  on  the 
trial  that  these  several  transactions  comprised  his  regular 
business,  and  the  testimony  not  being  controverted,  it  appears 
that  the  horse,  harness,  and  wagon  were  as  essential  to  his 
business  as  the  assaying  apparatus.  The  whole  property 
owned  by  him  was  therefore  exempt,  provided  it  did  not  ex- 
ceed three  hundred  dollars  in  value. 

This  leads  us  to  the  consideration  of  the  second  point  raised 
and  discussed  by  the  appellant,  concerning  the  suflBciency  of 
the  evidence  to  sustain  the  judgment.  This  point  is  well 
taken,  and  fatal  to  the  judgment.  There  is  nothing  to  show 
the  value  of  the  property  released  by  the  oflScer  from  the  levy. 
Its  value  alone  may  have  reached  the  limit  allowed  by  the 
statutory  provision.  In  the  absence  of  such  proof,  the  plain- 
tiff was  not  entitled  to  recover.  The  judgment  is  therefor© 
reversed,  and  the  cause  remanded. 


HoRSB  WHEN  NOT  Freb  FROM  ExECCTiON  under  exemption  laws:  Enseoe 
T.  Durm,  44  Conn.  93;  26  Am.  Rep.  430;  Wallace  v.  Collins,  5  Ark.  41;  39 
Am.  Dec.  359;  Banna  v.  Bry,  5  La.  Ann.  651;  52  Am.  Deo.  606;  eonira, 
Beaton  v.  Marshall,  6  Bush,  429;  99  Am.  Dec.  683. 

Waoox  and  Harness,  whether  exempt  from  execation:  Bieharda  y.  Hub' 
bard,  59  N.  H.  158;  47  Am.  Rep.  18a 
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Landlord  and  Tenant  —  Patent  Defects  in  Tenement.  — Where  a  build* 
ing  with  crumbling  and  defective  walls  is  leased  by  a  tenant  having  am- 
ple opportunity  to  observe  and  ascertain  their  true  condition,  the  landlord 
is  not  liable  to  the  tenant  for  damages  caused  the  latter  by  the  fall  of 
such  walls,  in  the  absence  of  express  Avarranty  of  safeness,  or  of  fraud  or 
misrepresentation. 

Landlord  and  Tenant  —  Defects  in  Tenement.  —  In  the  lease  of  a  build- 
ing there  is  no  implied  warranty  that  it  is  safe,  suitable  for  habitation, 
or  properly  adapted  to  the  uses  to  which  it  is  applied,  nor  that  it  shall 
continue  fit  for  the  purposes  for  which  it  is  demised«< 

Landlord  and  Tenant  —  Patent  Defects  in  Tenement.  —  Where  the 
tenant  is  permitted  to  examine  fully  the  condition  of  the  tenement  sought 
to  be  leased,  and  any  defects  existing  therein  are  patent,  the  rule  of 
caveat  emptor  applies,  and  the  landlord  is  exempted  from  liability  for  in- 
juries caused  by  such  defects  in  the  building,  in  the  absence  of  warranty, 
fraud,  deceit,  or  misrepresentation. 
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Browne  and  Putnam^  for  the  plaintiff  in  error. 
Stallcup  and  Shaffroth,  for  the  defendant  in  error. 

Gerry,  J.    This  case  was  tried  in  the  superior  court  of  the 
city  of  Denver,  and  a  judgment  of  nonsuit,  on  motion  of  the 
defendant,  was  entered  by  the  court  therein,  and  the  order 
made  by  the  court  below  is  assigned  as  error  in  this  court. 
The  complaint  substantially  alleges  that  the  defendant,  in  the 
month  of  July,  1880,  demised  and  let  to  the  plaintiff,  for  the 
term  of  six  months,  a  certain  storeroom  and  cellar  in  the  city 
of  Denver,  for  a  rental  of  $150  a  month,  to  be  paid  monthly 
in  advance;    that  plaintiff  at  once  took  possession  of  said 
building,  and  expended  large  sums  in  fitting  up  the  same  as 
a  saloon,  and  occupied  said  building  for  this  purpose  until  the 
twenty-third  day  of  September,  1881,  at  which  time  said  build- 
ing fell  and  destroyed  the  property  of  plaintiff  situated  therein, 
of  great  value,  thereby  damaging  her  to  the  sum  of  three  thou- 
sand dollars;  that  the  fall  of  said  building  was  the  direct  result 
of  the  decayed  and  unsafe  condition  of  its  foundation,  and  that 
.  defendant  was  fully  apprised,  prior  to  the  letting  of  said  build- 
ing, that  its  foundation  walls  were  in  an  unsafe  condition,  and 
that  this  fact  was  not  in  any  manner  communicated  to  plain- 
tiff, nor  did  she  have  any  knowledge  of  the  same  prior  to  the 
fall  of  said  building  and  the  damage  complained  of.     The 
answer  specifically  denied  each  material  allegation  of  the  com- 
plaint, and  the  cause  came  on  for  trial  before  a  jury  upon  the 
issues  thus  joined.     The  evidence  conclusively  proved  the  let- 
ting to  the  plaintiff  of  the  premises  described;  the  expendi- 
tures by  her  made  for  fixtures,  ornaments,  and  furniture;  her 
entry  into  the  possession  of  the  premises;  the  uses  to  which  it 
was  applied;  its  fall  at  the  time  named  in  the  complaint;  and 
the  damage  proximately  resulting  to  the  property  of  the  plain-  . 
tiff  from  the  fall  of  said  building.     Several  witnesses  on  the 
trial  testified  as  to  the  condition  of  the  walls  of  the  said  build- 
ing, both  before  and  after  its  fall;  and  two  witnesses,  George 
W.  Brown  and  Fred  Ohlman,  testified  that  they  had  exam- 
ined the  foundation  walls  of  said  building  at  the  instance  of 
the  defendant  herein,  and  each  reported  to  her  that  the  same 
were  unsound  and  unsafe  before    the  letting    in  this  case. 
The  evidence  shows  beyond  controversy  that  the  plaintiff  was 
not  informed  by  the  defendant,  or  any  one  in  her  behalf,  of 
the  unsafe  and  unsound  condition  of  said  building  prior  to  the 
time  of  her  entry  therein;  that  the  plaintiff  after  entering 
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into  possession  of  the  demised  premises  had  full  control 
thereof,  and  frequently  passed  into  said  cellar,  which  was  too 
damp  to  be  used,  and  also  into  the  alley  adjoining  said  build- 
ing, where  witnesses  claim  that  defects  in  the  wall  were  plainly 
visible,  and  had  ample  opportunities  to  observe  and  ascertain 
the  true  condition  of  said  building.  Under  this  evidence,  and 
the  issues  herein  joined,  the  court  granted  the  order  of  nonsuit, 
evidently  acting  upon  the  theory  that  the  evidence  disclosed 
that  whatever  defects  existed  in  the  walls  or  foundation  of 
said  building  at  the  time  of  letting  were  not  latent,  but,  on  the 
contrary,  of  such  a  nature  that  the  defendant  must  necessarily 
have  been  apprised  of  their  existence;  and  the  parties  dealt 
with  each  other  at  arms-length.  In  this  case  there  was  na 
express  warranty  that  the  building  was  safe  and  adapted  to 
the  uses  to  which  the  plaintiff  designed  to  apply  the  same, 
and  no  actual  fraud  or  misrepresentation.  Therefore,  if  any 
liability  exists,  it  does  not  arise  from  any  contract  entered 
into  between  the  parties,  but  arises  by  operation  of  law  from 
a  neglect  to  perform  a  duty  which  the  law  imposes. 

In  the  lease  of  a  store,  dwelling,  or  other  building  there  is 
no  implied  warranty  that  the  building  is  safe,  suitable  for  habi- 
tation, or  properly  adapted  to  the  uses  to  which  it  is  applied, 
nor  that  it  shall  continue  fit  for  the  purposes  for  which  it  is 
demised.  This  principle  and  the  reasons  for  the  existence  of 
the  ^ule  are  so  well  settled  that  it  is  useless  to  discuss  the 
same:  Vide  Button  v.  Gerrishy  9  Gush.  89;  Mullen  v.  Rainear^ 
45  N.  J.  L.  520;  O'Brien  v.  Capwell,  59  Barb.  497;  Doupe  v. 
Genin,  45  N.  Y.  119;  6  Am.  Rep.  47;  Bowe  v.  Htmking,  135 
Mass.  380;  44  Am.  Rep.  471;  Libbey  y.  Tolford,  4S  Me.  316; 
77  Am.  Dec.  229.  The  courts,  in  the  administration  of  jus- 
tice, have  recognized  some  exceptions  to  this  well-known  rule, 
and  exceptions  not  based  on  deceit  or  misrepresentations,  but 
purely  on  the  doctrine  of  doing  or  omitting  to  do  an  act  in  vio- 
lation of  a  legal  duty  or  obligation.  Thus  Minor  v.  Sharon, 
112  Mass.  477,  27  Am.  Rep.  122,  and  Cesar  v.  Karutz,  60  N.  Y. 
229,  were  both  cases  in  which  apartments  were  let,  infected 
with  small-pox.  In  the  first  case  the  jury  found  that  the 
lessor  concealed  his  knowledge  that  the  tenement  was  so  in- 
fected, so  as  to  induce  the  lessee  to  hire  and  occupy  it.  In  the 
latter  case  it  does  not  appear  that  there  was  any  intentional 
concealment,  and  the  decision  rests  upon  the  failure  of  the 
defendant  to  disclose  the  fact  that  the  tenement  was  so  in- 
fected.    Says  the  court  in  the  case  of  Bowe  v.  Hunking,  135 
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Mass.  380,  44  Am.  Rep.  471:  "When  a  house  is  infected  with 
small-pox,  the  danger  to  life  is  from  a  cause  that  cannot  be 
discovered  by  the  tenant  from  any  examination  he  may  make. 
It  is  obvious  that  there  may  be  other  concealed  sources  of  mis- 
chief about  the  house  which  no  examination  can  discover. 
Spring-guns  might  be  set  in  it;  traps  or  other  contrivances 
might  exist,  which  would  injure  the  most  careful  occupant. 
If  the  landlord  knew  of  such,  it  might  be  held  to  be  his  duty 
to  give  such  information  to  the  tenant.  Such  traps  or  contriv- 
ances are  not  merely  a  want  of  repair;  they  are  in  a  sense 
active  agents  of  mischief,  which  no  tenant  would  expect  to 
find,  even  in  a  decayed  and  ruinous  tenement."  It  is  not  set- 
tled how  far  the  exception  to  this  general  rule  may  extend, 
and  we  do  not  feel  called  upon  in  this  opinion  to  define  its 
limits,  for  the  case  at  bar  does  not  fall  within  the  exception. 
The  ruinous  condition  of  the  wall  in  this  case  was  not  a  latent 
defect,  one  of  which  it  was  the  legal  duty  of  the  lessor  to  ap- 
prise the  lessee,  for  from  the  evidence  it  was  patent  to  the 
most  casual  observer.  The  cellar  at  the  time  of  the  letting 
was  so  filled  with  water  as  to  be  unfit  for  use,  and  the  walls 
of  the  building  were  literally  crumbling  away.  The  witness 
Fred  Ohlman  examined  the  demised  tenement  in  this  case 
before  the  letting,  and  testified  upon  the  trial  of  the  case  in 
the  court  below  as  follows:  "  Q.  How  did  you  go  to  work  to 
examine  the  walls?  A.  Well,  I  could  examine  that  from  the 
outside;  I  need  not  go  inside;  the  outside  walls  were  crum- 
bling out.  Q.  You  discovered  that  by  going  through  the  alley 
on  the  outside, — by  looking  at  it?  A.  Yes,  sir.  Q.  Did  you 
dig  in  it?  A.  No;  I  examined  here  and  there.  It  was  all 
about  a  foot  above  the  ground  in  the  alley  there;  the  brick 
was  all  under  water.  Q.  So  you  did  not  have  to  make  any 
careful  examination  to  see  it?  A.  No."  This  is  the  evidence 
introduced  by  the  plaintiff,  and  is  not  in  conflict  with  any 
other  evidence  introduced  in  the  cause,  and  therefore  the 
plaintiff  is  bound  by  the  same.  Buildings  of  every  descrip- 
tion are  let  in  all  kinds  of  conditions,  and  the  law  exempts 
landlords  from  liability  from  injuries  caused  by  defects  in 
such  buildings,  in  the  absence  of  any  warranty,  and  where 
there  is  no  fraud,  misrepresentation,  or  deceit.  When  the 
tenant  is  permitted  to  examine  fully  the  condition  of  the  ten- 
ement sought  to  be  leased,  and  any  defects  existing  herein 
are  patent,  then  the  rule  of  caveat  emptor  applies. 
Judgment  affirmed. 
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Lessee  Takes  Risk  of  Quality  of  Premises  leased,  in  the  absence  of 
express  or  implied  warranty,  or  of  deceit  on  the  part  of  the  lessor,  and  can- 
not ordinarily  maintain  an  action  against  him  for  injuries  sustained  by  rea- 
son of  their  defective  condition,  but  the  lessor  is  liable  if  the  lessee  is  injured 
through  concealed  and  dangerous  defects  known  to  him,  and  which  a  care- 
ful  examination  by  the  lessee  would  not  discover:  Covotn  v.  Sunderland,  145 
Mass.  363;  1  Am.  St.  Rep.  469,  and  note  471. 

In  Lease  of  Building  there  is  No  Implied  Warranty  that  it  is  safe, 
well  built,  or  fit  for  any  particular  use:  Libbey  v.  To{fofd,  48  Me.  316;  77 
Am.  Dec.  229,  note;  note  to  Carson  v.  Oodley,  67  Id.  412;  Fisher  v.  LighihaM, 
4  MacL^y.  482;  54  Am.  Rep.  258;  Jaffe  v.  Harteau,  56  N.  T.  398;  15  Am. 
Rep.  438. 
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[66   CoNNKCnCOT,  L] 
KXJCCUTOB    ACTINO   WHERE    HIS    INTERESTS    ARE  CoNrLIOTINO.  —  If    an    es> 

eontor,  having  in  his  hands  funds  of  the  estate,  advises  the  widow  of  the 
decedent,  who  is  acting  both  for  herself  and  as  guardian  of  a  legatee,  to 
invest  moneys  of  the  estate  coming  to  them  in  certain  stocks  and  mort- 
gages, and  he,  unknown  to  her,  receives  a  commission  for  disposing  of 
such  stocks  and  mortgages,  she  has  the  right,  on  discovering  that  tho 
executor  acted  from  motives  of  self-interest,  to  repudiate  and  rescind  the 
transaction  on  behalf  of  herself  and  the  legatee  whom  she  represents  as 
guardian. 
BxKCtrroB  AND  Administrator  —  Repudiation  op  Payjient  o»  Leoact  — 
RiQHT  OF,  Lost  bt  Delat.  —  Where  an  executor  sells  a  railroad  bond 
in  which  he  has  no  interest  to  a  widow,  as  guardian,  as  payment  to  a 
legatee,  she  cannot  repudiate  the  purchase  after  three  years'  delay, 
though  she  might  have  repudiated  it  at  the  time  of  the  transaction,  as 
property  in  which  she  had  no  right  to  invest  guardian  funds. 

ExECITTOR  and  ADBnNISTRATOR  —  PARTIAL  ACCOUNTING  NOT  CONCLUSIVB.  — 

Where  an  executor  has  made  a  partial  accounting,  without  the  presence 
of  or  notice  to  the  parties  interested,  and  not  otherwise  passed  upon  by 
the  court  than  by  its  acceptance  of  it,  the  question  of  allowance  or  dis* 
allowance  of  items  included  in  that  accounting  is  an  open  one  on  the 
final  accounting. 

H.  S.  Sanford  and  C.  Thompson,  for  the  original  appellant. 

O.  Stoddard  and  W.  T.  Haviland,  for  the  original  appellee. 

Park,  C.  J.  Mr.  Potter,  the  original  appellant,  was  execu- 
tor of  the  will  of  Ezra  Curtis,  and  in  that  capacity  had,  in 
April  and  July,  1882,  a  large  sum  of  money  in  his  hands  for 
payment  to  the  legatees  under  the  will.  The  legatees  were 
Mary  E.  Curtis,  the  widow,  and  George  E.  Curtis,  his  son  and 
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only  child,  then  twelve  years  old,  of  whom  the  widow  was  the 
legally  appointed  guardian.  In  paying  over  portions  of  their 
shares  to  the  widow  on  her  own  account  and  as  guardian  of 
her  son,  he  advised  her  to  take,  and  she,  relying  upon  his  ad- 
vice and  recommendation,  took,  for  herself  one  hundred  shares 
of  the  Housatonic  Rolling  Stock  Company  at  fifty  dollars  a 
share,  coming  to  five  thousand  dollars,  and  Missouri  farm 
mortgages  to  the  amount  of  $1,961.55,  and  as  guardian  of  her 
son,  one  hundred  shares  of  the  Housatonic  Rolling  Stock 
Company  at  the  same  price,  coming  to  five  thousand  dollars, 
a  thousand-dollar  bond  of  the  Atchison  and  Pike's  Peak  Rail- 
road Company  at  its  face  value,  and  Missouri  farm  mortgages 
to  the  amount  of  $1,970.34,  making  a  total  for  herself  of 
$6,961.55,  and,  as  guardian  of  her  son,  of  $7,970.34.  For 
these  two  sums,  Mr.  Potter  credited  himself  in  his  account 
with  the  estate  as  executor,  and  presented  the  items  for  allow- 
ance by  the  probate  court  in  a  partial  account  rendered  on  the 
I4th  of  June,  1884,  which  account  was  accepted  by  the  court. 
In  his  final  account  as  executor,  rendered  to  the  probate  court 
on  the  twenty-second  day  of  March,  1886,  these  items  were 
objected  to  by  the  widow  on  her  own  account  and  as  guardian 
af  her  son,  and  were  disallowed  by  the  court.  From  that  dis- 
tllowance  Mr.  Potter  took  the  present  appeal  to  the  superior 
fourt,  which  affirmed  the  probate  decree  in  part  and  in  part 
disafiirmed  it,  and  from  that  judgment  both  parties  have  ap- 
pealed to  this  court. 

The  court  below  made  a  finding  of  the  facts  in  the  case, 
from  which  it  appears  that  Mrs.  Curtis,  the  widow,  prior  to 
her  husband's  death,  had  had  no  business  experience  what- 
ever; that  friendly  relations  had  existed  between  her  husband 
and  Mr.  Potter,  of  which  she  had  known,  as  well  as  the  fact 
that  he  had  selected  him  for  his  executor;  that  she  did  not, 
in  any  respect,  assume  the  management  of  the  estate,  or  di- 
rect as  to  investments  of  it,  but  relied  entirely  upon  Mr.  Pot- 
ter, and  assented  to  and  accepted  such  investments  as  he 
recommended;  and  that  she  had  no  knowledge  that  Mr.  Pot- 
ter had  any  interest  in  her  making  the  investments  that  have 
been  mentioned,  and  that  she  would  not  have  assented  to 
them  if  she  had  known  their  character,  and  that  they  were 
not  securities  in  which  she  could  lawfully  invest  funds  held 
by  her  as  a  guardian,  but  that  she  relied  in  the  matter  upon 
Mr.  Potter's  advice  and  recommendation,  and  upon  his  rela- 
tions to  the  estate. 

A.M.  St.  Rkp..  Vol.  VIL  — 18 
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Here  we  have,  then,  a  widow,  utterly  ignorant  of  business, 
confiding  in  one  whom  she  had  known  as  her  husband's  per- 
sonal friend,  and  whom  he  had  trusted  with  the  settlement  of 
his  estate,  and  acting  upon  his  advice,  supposing,  as  she  had 
a  right  to  do,  that  he  was  disinterested  in  that  advice,  and 
was  acting  solely  in  her  interest,  and  giving  her  the  benefit 
of  his  experience  and  intelligence,  with  the  most  friendly  in- 
terest in  her  welfare.  He,  on  his  part,  stood  in  a  position  as 
executor  of  her  husband's  estate,  and,  as  such,  a  trustee  for 
the  legatees  under  his  will,  and  as  the  recipient  of  her  confi- 
dence and  trust  with  regard  to  her  business  affairs,  that  im- 
posed upon  him  the  obligation  of  the  highest  fidelity  to  her 
interests,  and  rendered  impeachable  in  equity  any  transaction 
into  which  she  might  be  led  by  any  want  of  such  fidelity  on 
his  part. 

Now,  what  do  we  find  the  actual  fact  to  be?  The  stock  of 
the  Housatonic  Rolling  Stock  Company  was  a  speculative 
stock,  of  the  character  or  value  of  which  it  is  found  that  Mr. 
Potter  knew  nothing,  except  that  it  was  largely  invested  in 
by  prominent  and  responsible  citizens  of  Bridgeport,  and  that 
it  was  at  that  time  paying  good  dividends,  and  that  the  man- 
ager told  him  it  would  continue  to  do  so,  and  that  he  sought 
no  further  information  on  the  subject.  It  is  found,  however, 
that  it  was  not  an  incorporated  company,  but  was  managed 
as  an  unincorporated  association  entirely  by  one  Hurd.  This 
is  a  fact  that  Mr.  Potter,  himself  a  stockholder,  could  easily 
have  ascertained,  and  was  bound  to  have  ascertained  before 
assuming  to  advise  an  investment  in  it  by  Mrs.  Curtis,  who, 
as  a  stockholder,  might  be  held  in  law  a  partner,  and  so  might 
be  subjected  to  great  and  perhaps  ruinous  loss  by  its  insol- 
vency. As  a  matter  of  fact,  the  company  paid  dividends  but 
two  years  longer,  and  at  the  time  of  the  trial,  the  stock  was 
worth  only  from  five  to  seven  dollars  a  share. 

We  have,  then,  thus  far,  conduct  on  the  part  of  Mr.  Potter 
that  is  really  inexcusable  in  his  advising  Mrs.  Curtis,  to  whom 
he  stood  in  such  a  relation  of  confidence,  to  invest  in  such  a 
precarious  stock;  and  it  is  a  serious  question  whether,  if  this 
were  all,  the  transaction  could  stand  in  equity.  But  there  is 
a  further  feature  of  the  case  that  places  the  invalidity  of  the 
transaction  beyond  question.  It  is  found  that,  at  the  time  of 
these  transactions,  Mr.  Potter  was  and  for  some  time  had 
been,  agent  for  Hurd,  the  manager  of  the  Rolling  Stock  Com- 
pany, for  the  sale  of  the  stock,  and  that  he  was  allowed  a 
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commission  of  twenty  per  cent  on  the  sales  which  he  effected, 
and  that  he,  in  fact,  received  two  thousand  dollars  for  the  sale 
of  the  two  hundred  shares  which  he  sold  for  ten  thousand 
dollars  to  Mrs.  Curtis  for  herself  and  as  guardian  of  her  son. 
It  further  appears  that  instead  of  Mrs.  Curtis  seeking  his  ad- 
vice, he  took  the  initiative,  and  sought  an  interview  with  her, 
inviting  her  to  his  house  at  dinner  (stating  that  he  had  funds 
of  the  estate  in  his  hands,  but  was  not  well  enough  to  go  to 
see  her),  and  at  the  interview  there  he  advised  her  to  take 
this  stock  as  an  investment,  which  she  finally  did,  in  entire 
ignorance  that  he  had  an  interest  in  effecting  the  sale.  It  is 
true,  his  interest  was  only  to  the  amount  of  twenty  per  cent 
of  the  stock,  and  the  claim  is  made  that  for  the  other  eighty 
per  cent  the  sale  was  good,  and  he  liable  to  make  good  only 
the  actual  profit  that  he  received.  But  this  is  a  very  narrow 
view  of  the  matter.  His  interest  in  making  the  sale  charac- 
terized and  vitiated  the  whole  transaction.  It  became,  as  a 
whole,  a  breach  of  confidence, — an  abuse  of  trust.  The  matter 
is  not  to  be  measured  by  the  measure  of  his  interest,  but  is 
characterized  throughout  by  the  vicious  ingredient  that  en- 
tered into  it:  2  Pomeroy's  Eq.  Jur.,  sec.  902,  and  cases  cited. 

And  the  same  reasons  that  invalidate  this  transaction  apply 
to  the  sale  to  her  of  the  farm  mortgages.  Mr.  Potter  had  the 
same  interest,  as  an  agent  selling  upon  a  commission,  in  this 
transaction  as  in  the  one  we  have  considered.  His  advice  was 
not  disinterested,  nor  such  as  in  the  circumstances  she  had  a 
right  to  expect  and  require.  The  property  in  this  case  does 
not  appear  to  have  depreciated,  but  her  right  to  repudiate  the 
transaction  does  not  rest  upon  a  depreciation  of  the  property, 
but  on  Mr.  Potter's  concealed  interest  in  the  sale.  But  the 
mortgages  were  in  fact  securities  which,  as  a  guardian,  Mrs. 
Curtis  had  no  right  to  invest  in,  and  in  which  it  was  not  wise 
that  she,  a  woman  ignorant  of  business,  with  whom  the  great 
point  of  consideration  must  have  been  safety  of  investment, 
should  invest  her  means,  and  which  he,  as  her  confidential 
adviser,  ought  never  to  have  recommended  to  her  for  that  pur- 
pose. As  the  case  stands  fhus  far,  both  the  transactions  by 
which  the  Rolling  Company  stock  and  the  mortgages  were 
sold  to  Mrs.  Curtis  are  open  to  arraignment  in  equity,  and 
would  be  condemned  by  its  well-settled  principles. 

And  it  is  to  be  observed  that  courts  of  probate,  though  not 
properly  courts  of  equity,  have  full  power  to  apply  equity 
principles  in  dealing  with  cases  like  this;  so  that  the  questioo 
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before  the  probate  court  in  this  case  was  precisely  the  same  as 
if  it  had  been  brought  before  a  court  of  equity  by  a  direct 
proceeding. 

But  the  counsel  for  Mr.  Potter  say  that  there  was  no  fraudu- 
lent intent  on  his  part,  and  appeal  to  that  part  of  the  finding 
which  states  that  he  "  believed  that  all  the  statements  made 
by  him  to  Mrs.  Curtis  concerning  them  [the  stock  and  secu- 
rities] were  true,  and  that  they  would  be  a  safe  and  profitable 
investraont  for  her  and  her  son."  But  it  is  not  enough  that 
he  l>elieved  his  statements  to  be  true.  In  the  relation  in  which 
he  stood  to  her,  he  ought  to  have  known  them  to  be  so,  or  not 
to  have  made  them.  It  appears  that  he  knew  the  speculative 
chiinicter  of  the  Rolling  Company  stock,  and  that  there  was  no 
legal  organization.  And  more  than  all,  he  knew  that  he  was 
concealing  from  her  his  personal  interest  in  the  sales,  —  a  fact 
which  would  have  prevented  her  accepting  the  property  if  slie 
had  known  of  it.  If  the  case  can  be  regarded  as  not  one  of 
actual  fraud,  yet  it  clearly  is  one  of  constructive  fraud, — of 
fraud  inferred  by  the  law.  Such  a  fraud  will  be  inferred  in 
cases  where  a  confidential  relation  is  used  to  accomplish  a 
transaction  that  is  injurious  to  the  trusting ^arty,  even  though 
there  be  no  actual  fraudulent  intent:  1  Story's  Eq.  Jur.,  sees. 
307,  308,  311. 

As  to  Mr.  Potter's  belief  in  the  truth  of  his  statements,  it  is 
to  be  noticed  that  with  his  very  limited,  and  as  far  as  it  went 
not  very  favorable,  knowledge  of  the  affairs  of  the  Rolling 
Stock  Company,  he  "sought  no  further  information  on  the 
subject."  He  therefore  made  his  statements  knowing  that 
they  were  very  hazardous  ones.  In  Evans  v.  Edmonds,  13  Com. 
B.  777,  Maule,  J.,  lays  down  the  rule  on  this  subject  as  fol- 
lows: "  I  conceive  that  if  a  man,  having  no  knowledge  what- 
ever on  the  subject,  takes  upon  himself  to  represent  a  certain 
state  of  facts  to  exist,  he  does  so  at  his  peril;  and  if  it  be  done 
either  with  a  view  to  secure  some  benefit  to  himself,  or  to  de- 
ceive a  third  person,  he  is  in  law  guilty  of  a  fraud,  for  he  takes 
upon  himself  to  warrant  his  own  belief  of  the  truth  of  that 
which  he  so  asserts."  And  PomBroy  in  his  Equity  Juris- 
prudence, volume  2,  section  885,  says:  "A  person  making  an 
untrue  statement  without  knowing  it  to  be  untrue,  and  with- 
out any  intention  to  deceive,  may  be  chargeable  with  actual 
fraud  in  equity." 

It  is  then  said  that  Mrs.  Curtis  had  no  right  to  retain  the 
stock  and  mortgages  so  long,  and  ought  to  have  tendered  them 
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back,  if  at  all,  long  before  ehe  did.  Of  course  she  was  bound 
to  repudiate  the  transaction  within  a  reasonable  time.  Like 
all  persons  who  appeal  to  equity  for  aid,  or  who  seek  to  apply 
its  principles  for  their  protection,  she  had  no  right  to  sleep 
upon  her  rights.  It  is  found  that  she  tendered  the  stock  and 
mortgages  back,  with  all  the  dividends  and  interest  received, 
in  January,  1885,  nearly  three  years  after  she  took  them.  But 
it  is  also  found  that  she  then  for  the  first  time  learned  that  he 
had  received  commissions  for  the  sale  of  them.  This  was  the 
point  which  was  decisive  as  to  the  invalidity  of  the  transac- 
tions, and  the  discovery  of  it  gave  her  the  right  to  repudiate 
the  purchase.  It  surely  does  not  lie  in  the  mouth  of  Mr.  Pot- 
ter to  complain  that  a  decisive  fact,  which  he  concealed,  was 
not  sooner  discovered  by  her,  or  that  action  which  was  predi- 
cated upon  and  justified  by  that  fact  was  not  sooner  taken. 

It  is  then  said  that  these  transactions,  even  if  fraudulent, 
either  in  fact  or  in  law,  where  wholly  outside  of  Mr.  Potter's 
relation  to  the  estate  as  executor,  and  were  merely  between 
him  and  Mrs.  Curtis,  and  if  to  be  assailed  at  all,  that  they 
are  to  be  assailed  by  her  by  some  proceeding  of  her  own,  and 
eubj  acting  him  personally,  if  at  all,  and  not  as  executor  of 
Mr.  Curtis. 

The  idea  here  seems  to  be,  that  Mr.  Potter  had  completed 
his  duty  as  executor  in  paying  over  the  money  to  Mrs.  Curtis, 
and  that  her  use  of  the  money  was  wholly  her  own  matter, 
and  so  far  as  she  acted  under  his  advice,  it  was  his  individual 
advice  and  not  his  as  executor.  If  the  facts  were  as  claimed, 
it  would  yet  not  deliver  Mr.  Potter  from  personal  responsibility 
to  Mrs.  Curtis.  The  confidential  relation  might  continue  to 
exist  after  the  oflBcial  relation  had  ceased.  A  guardian  might, 
on  the  ward's  becoming  of  age,  have  paid  over  to  him  in  cash, 
or  delivered  to  him  in  specific  property  of  the  estate,  all  that 
he  held  as  guardian,  and  have  obtained  a  discharge  from  his 
guardianship  by  the  court  and  a  receipt  in  full  from  the  ward; 
and  yet  if  the  ward  a  few  days  later  had  asked  his  advice  as 
to  the  investment  of  his  money,  the  confidential  relation  would 
ordinarily  have  continued  to  exist,  and  any  abuse  of  the  ward's 
confidence  by  which  the  late  guardian  had  promoted  his  own 
interest  and  brought  loss  upon  the  ward  would  have  been  a 
transaction  that  a  court  of  equity  would  set  aside.  This,  Mr. 
Potter's  counsel  would  not  deny;  but  they  say  that,  as  in  the 
case  supposed,  the  guardian  would  no  longer  be  liable  on  his 
bond,  but  only  upon  a  suit  of  the  ward  against  him,  so  here 
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Mr.  Potter  would  be  liable,  if  at  all,  only  to  Mrs.  Curtis  per- 
sonally, and  not  for  a  breach  of  his  bond  as  executor,  or  upoo 
objection  made  to  an  allowance  of  his  administration  account. 
But  the  facts  do  not  at  all  bear  out  this  claim.  Here  the 
money  was  not  paid  to  Mrs.  Curtis,  but  she  was  paid  in  these 
stocks  and  securities.  She  was  of  course  entitled  to  payment 
in  money.  This  is  not  only  clear  as  a  matter  of  law,  but  it  is 
found  that  "  Mr.  Potter  knew  that,  as  executor,  he  ought  to 
pay  the  legacies  in  cash."  His  payment  of  her  by  check  pay- 
able to  her  order  was  not  only  a  mere  form,  but  it  is  found 
that  he  took  a  receipt  from  her  for  cash  because  he  knew 
that  it  was  his  duty  to  pay  her  in  cash.  In  the  case  of  the 
sale  of  the  stock  to  her  as  guardian,  he  did  not  even  resort  to 
this  form  of  payment,  but  made  his  check  payable  to  Hurd, 
and  procured  from  him  and  delivered  to  her  a  certificate  of 
the  stock,  taking  from  her  a  receipt  for  a  payment  in  cash; 
the  court  finding  that  he  drew  the  check  to  the  order  of  Hurd 
and  not  to  her  order  because  he  thought  it  would  be  "  a  use- 
less formality."  It  is  clear  that  the  payments  to  her  on  her 
own  account  and  as  guardian  were  in  these  stocks  and  securi- 
ties, and  not  in  cash,  which  she  afterwards  invested  in  the 
stocks  and  securities  on  his  advice. 

We  ought,  perhaps,  to  notice  the  point  made  by  Mr.  Potter's 
counsel,  that  Mrs.  Curtis  was  not  acting  upon  his  advice 
alone,  but  that  he  advised  her  to  consult  her  uncle,  Mr. 
Bishop,  and  Mr.  Lock  wood;  and  that  she  did  in  fact  con- 
sult Mr.  Bishop.  It  does  not  appear  what  advice  he  gave 
her,  nor  whether  any.  The  fact  of  Mr.  Potter's  advising  her 
to  consult  these  gentlemen  should  be  set  down  to  his  credit 
upon  the  question  of  fraudulent  intent  on  his  part;  but  even 
if  it  be  regarded  as  disproving  such  intent,  it  could  not 
operate  to  disprove  a  constructive  fraud.  The  transactions 
would  still  be  open  to  a  fatal  objection.  But  it  is  not  cleai 
that  the  fact  is  of  any  great  value  upon  the  question  of  actual 
fraud.  The  court  has  not  found  that  Mrs.  Curtis  was  in  any 
manner  influenced  by  Mr.  Bishop's  advice,  if,  indeed,  he  gave 
her  any,  but  has  found  expressly  that  Mr.  Potter  "  induced  " 
her  to  take  the  stock  and  securities,  and  that  she  took  them 
"  relying  upon  his  advice  and  recommendation,  and  upon  his 
relation  to  the  estate."  We  cannot  regard  the  case,  therefore, 
as  materially  affected  by  the  fact  that  he  advised  her  to  con- 
Bult  these  two  gentlemen,  and  that  she  did  in  fact  consult  one 
of  them. 
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We  have  thus  far  considered  only  the  sales  of  the  stock  of 
the  Rolling  Stock  Company,  and  of  the  mortgages.  It  does 
not  appear  from  the  finding  that  Mr.  Potter  received  any  com- 
mission for  the  sale  of  the  railroad  bond,  nor,  indeed,  who 
owned  the  bond,  nor  that  the  sale  was  not  a  fair  one.  It  is 
true  that  it  was  not  a  security  in  which  Mrs.  Curtis  had  a 
right  to  invest  the  guardian  funds  in  her  hands,  and  Mr.  Pot- 
ter, if  he  knew  that  fact,  did  a  blameworthy  act  in  advising 
such  an  investment.  But  there  appears  no  reason  why,  if  she 
had  desired  to  repudiate  the  transaction,  she  should  not  have 
tendered  back  the  bond  before  she  did.  The  long  delay  in  the 
other  cases  was  excused  by  her  ignorance  of  his  concealed 
interest  in  the  sales;  but  no  such  interest  appears  to  have 
existed  in  this  case;  and  we  think  that  even  if  the  transaction 
was  one  which  she  would  have  had  the  right  to  repudiate  if 
she  had  acted  seasonably,  she  had  lost  that  right  by  her 
delay. 

The  point  was  made  before  the  probate  court  that  the  ques- 
tion as  to  the  disallowance  of  these  items  of  credit  was  no 
longer  an  open  one,  by  reason  of  the  account  personally  ren- 
dered to  and  accepted  by  the  court,  in  which  these  items  were 
embraced.  It  appears  that  this  account  was  rendered  on  the 
14th  of  June,  1884,  the  final  account  from  which  the  appeal  is 
taken  having  been  rendered  on  the  22d  of  March,  1886.  The 
former  accounting  was  a  partial  one,  and  was  made  without 
the  presence  of  or  notice  to  the  parties  in  interest,  and  was  not 
otherwise  passed  upon  by  the  court  than  by  its  acceptance  of 
it.  In  these  circumstances,  it  is  very  clear  that  the  question 
as  to  the  allowance  or  disallowance  of  these  items  was  in  every 
respect  an  open  one  on  the  final  accounting:  Mix^s  Appeal, 
35  Conn.  121;  95  Am.  Dec.  222;  Clement's  Appeal,  49  Conn. 
520. 

There  was  error  in  the  judgment  of  the  superior  court  in 
reversing  so  much  of  the  decree  of  the  probate  court  as  dis- 
allowed as  credits  in  the  administration  account  of  Mr.  Potter 
the  items  pertaining  to  the  sales  of  the  Rolling  Stock  Com- 
pany's stock  and  the  farm  mortgages  to  Mrs.  Curtis,  and  to 
her  as  guardian;  and  no  error  in  the  afl&rmation  of  that  part 
of  the  decree  of  the  probate  court  which  disallowed  as  credits 
the  amount  which  he  received  as  commissions  on  those  sales. 


Rescission  of  Transaction  by  Puincipal  where  Aoent  has  Adversb 
Interest,  or  is  in  Secret  Employment  of  Other  Party.  —  A  party  can- 
oot  act  as  agent  where,  on  account  of  his  own  personal  interests,  he  would 
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be  compelled  to  auume  incompatible  and  inconsistent  duties  and  obligations. 
It  is  a  fraud  upon  the  principal,  and  contravenes  public  policy,  to  permit  an 
agent,  without  the  full  knowledge  and  consent  of  his  principal,  to  enter  into 
a  relation  involving  such  duties,  when  his  sole  allegiance  has  already  been 
pledged  to  one  having  adverse  interests,  or  when  his  own  personal  interests 
would  be  antagonistic  to  his  principal.  The  latter  is  entitled  to  the  disinter- 
ested skill,  diligence,  aind  zeal  of  his  agent  for  his  own  exclusive  benefit.  All 
this  he  presumptively  contracts  for,  and  the  law  will  not  tolerate  the  exist- 
enoe  of  a  secret  and  undisclosed  interest  in  the  agent  in  conflict  with  that  of 
his  principal,  on  account  of  the  temptation  offered  to  the  agent  to  sacriflce 
the  principal's  interests  to  his  own.  Therefore,  it  is  an  undisputed  rule  of 
law  that,  unless  with  the  free  and  intelligent  consent  of  his  principal,  given 
after  full  knowledge  of  all  the  facts  and  circumstances,  the  agent  cannot,  in 
the  same  transaction,  act  both  for  the  principal  and  the  adverse  party.  The 
rule  is  frequently  applied  to  cases  where  the  agent,  while  apparently  acting 
only  for  his  principal  in  the  purchase  or  sale  of  property,  is,  in  reality,  act- 
ing nnder  the  commission  of  the  contemplated  purchaser  or  seller,  and  always 
applies  to  cases  where  the  agent,  being  authorized  to  sell  or  buy  property  for 
the  principal,  secretly  buys  of  or  sells  to  himself:  Keighler  v.  Savage  Mfg. 
Co.,  12  Md.  383;  71  Am.  Dec.  600,  note  607;  Scribner  v.  Collar,  40  Mich.  375; 
29  Am.  Rep.  541;  Saisin  v.  Clark,  41  Md.  158;  20  Am.  Rep.  66;  Bell  v.  Mc- 
ConneU,  37  Ohio  St.  396;  41  Am.  Rep.  528;  Ricev.  Wood,  113  Mass.  133;  18 
Am.  Rep.  459;  Lynch  v.  Fallon,  11  R.  I.  311;  23  Am.  Rep.  458;  EverliaH  v. 
Seark,  71  Pa.  St.  256;  Meyer  v.  Hanchett,  39  Wis.  419;  43  Id.  246;  Walker  v. 
Osgood,  98  Mass.  348;  93  Am.  Dec.  168,  and  note;  Famaworth  v.  Heminer,  1 
Allen,  494;  79  Am.  Dec.  756;  De  Steiger  v.  HoUington,  17  Mo.  App.  382i 
Where  the  agent  endeavors  to  act  in  a  double  capacity,  either  having  an  ad' 
verse  interest  in  the  transaction  or  being  in  the  secret  employment  of  th** 
opposite  party,  his  conduct  is  a  fraud  upon  his  principal,  and  precludes  hir 
from  recovering  compensation  for  the  services  rendered,  and  renders  the  con 
tract  or  dealings  made  or  had  by  the  agent,  while  so  acting  without  thi 
knowledge  or  consent  of  his  principal,  ineffectual  to  bind  the  latter.  If  the 
contract  or  transaction  remains  executory,  the  principal  may  repudiate  it,  or 
if  it  has  been  executed  in  whole  or  in  part,  he  may,  by  acting  promptly  and 
before  the  rights  of  innocent  third  parties  have  intervened,  restore  the  con- 
sideration received,  rescind  the  contract,  and  recover  the  property  or  rights 
with  which  he  has  parted  under  it:  Miller  v.  Louisville  etc.  R.  R.  Co.,  83 
Ala.  274;  3  Am.  St.  Rep.  722;  Hegenmyer  v.  Marhi,  37  Minn.  6;  5  Am.  St. 
Rep.  808;  Herman  v.  Martrneau,  I  Wis.  151;  60  Am.  Dec.  368,  and  cases  cited 
in  note  369;  Wassell  v.  Reardon,  11  Ark.  705;  64  Am.  Dec.  245;  Utica  Ins. 
Co.  V.  Toledo  Ins.  Co.,  17  Barb.  132;  Bokomb  v.  Weaver,  136  Mass.  265;  Levy 
V.  Loeb,  85  N.  Y.  365;  Fish  v.  Leser,  69  lU.  394;  Byrd  v.  Hughes,  84  Id.  174; 
OreenvxMd  v.  Spring,  14  Barb.  375;  New  York  etc  Ins.  Co.  v.  Ifational  etc.  Ins. 
Co.,  20  Id.  468;  14  N.  Y.  85. 

In  the  case  last  cited,  the  law  is  admirably  stated  as  follows:  "  It  has  been 
settled  by  a  long  course  of  adjudications  in  the  courts  of  equity  that  a  trustee 
or  agent  of  one  person  cannot  make  a  valid  contract  respecting  the  subject- 
matter  to  which  the  trust  or  agency  relates,  where  he  has  a  personal  interest. 
His  constituent,  it  is  said,  is  entitled  to  have  all  his  skill  and  judgment  em- 
ployed in  his  service,  but  if  he  is  himself  the  other  party  to  the  contract, 
the  utmost  which  could  be  expected  frotn  a  very  honest  man  would  be  the 
ordinary  fairness  of  an  umpire.  The  courts  of  this  state  have  followed  the 
principle  with  great  constancy,  and  the  rule  may  be  considered  perfectly 
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well  settled.  It  is  not  necessary  for  a  party  seeking  to  avoid  the  contract  on 
this  ground  to  show  that  an  improper  advantage  has  been  gained  over  him. 
It  is  at  his  option  to  repudiate  or  to  affirm  the  contract,  irrespective  of  any 
proof  of  actual  fraud.  The  principle  has  been  most  frequently  applied  to 
executed  contracts  and  to  sales  of  lands  and  goods,  but  in  its  nature  it  is 
equally  applicable  to  executory  contracts  and  to  other  subjects. "  And  again, 
in  Mercantile  etc.  Ins.  Co.  v.  Hope  Ins.  Co.,  8  Mo.  App.  411,  it  is  said:  "The 
antagonism  which  exists  between  the  opposite  parties  to  a  bargain  is  gen- 
erally recognized  by  law.  Each  acts,  and  has  a  right  to  act,  with  a  view  to 
his  own  interest,  and  they  deal  at  arms-length.  Accordingly,  if  one  acts  by 
an  agent,  that  agent  should  be,  not  nominally,  but  really,  in  the  place  of  his 
principal,  w^th  his  self-interest  undisturbed  by  calculations  as  to  the  interest 
of  the  opposing  party.  This,  as  well  as  the  exercise  of  the  best  skill  and 
jndgmeut  of  his  agent  as  to  the  contingencies  of  the  bargain,  the  principal 
has  a  right  to  demand.  Accordingly,  a  contrivance  which  reduces  the  two 
parties  to  one,  and  admits  an  agent,  representing  antagonistic  interests,  to 
make  a  bargain  by  himself,  is  so  far  against  the  policy  of  the  law  that  the 
contract  is  held  to  be  void,  unless  the  principal  chooses  afterwards,  and  with 
a  knowledge  of  all  of  the  circumstances  that  affect  his  possession,  to  ratify 
the  act  of  his  agent."  In  the  same  line  of  reasoning  is  Barry  v.  Schmidt,  57 
Wis.  172;  46  Am.  Rep.  35,  and  note.  So  in  Atlee  v.  Fink,  75  Mo.  100,  42 
Am.  Rep.  385,  a  lumber  dealer  secretly  agreed  to  pay  a  builder  employed 
to  superintend  the  erection  of  buildings  for  others,  and  whose  duty  it  was  to 
pass  upon  accounts  presented  for  materials  fuJrnished,  but  not  to  make  pur- 
chases, a  commission  on  all  sales  of  lumber  made  to  his  employers  through 
his  influence,  the  court  held  the  contract  void  as  against  public  policy,  say- 
ing: "  One  employed  by  another  to  transact  business  for  him  has  no  right  to 
enter  into  a  contract  with  a  third  person,  which  would  place  it  in  his  power 
to  wrong  his  principal  in  the  transaction  of  the  business  of  the  latter,  and 
which  would  tempt  a  bad  man  to  act  in  bad  faith  toward  his  employer. 
The  interests  of  the  defendant's  employers  and  those  of  the  plaintiffs  as 
buyers  and  sellers  were  antagonistic,  and  defendant  could  not  serve  two 
masters  in  a  matter  in  which  there  was  such  a  conflict  in  their  interests.  It 
makes  no  difference  that  defendant  was  not  employed  to  purchase  the  lum- 
ber for  his  employers.  It  is  enough  that  it  was  his  duty,  under  his  employ- 
ment, to  examine  and  certify  to  the  correctness  of  the  lumber  bills.  Under 
this  view,  it  is  wholly  immaterial  whether  the  agreement  was  ratified  or  not 
by  the  plaintiffs.  The  ratification  of  the  contract  would  not  have  eliminated 
the  element  which  rendered  it  invalid. " 

The  rule  as  maintained  in  England  is  clearly  stated  in  the  case  of  Panama 
«fc  S.  P.  Tel  Co.  v.  India  Rubber  etc.  Co.,  L.  R.  10  Ch,  App.  515,  14  Moak's 
Eng.  Rep.  759,  where  a  telegraph-works  company  agreed  with  a  telegraph- 
cable  company  to  lay  a  cable,  the  cable  to  be  paid  for  by  a  sum  payable  when 
the  work  was  begun  and  by  a  number  of  installments  payable  on  certificates 
by  the  cable  company's  engineer,  who  was  named  in  the  contract.  Shortly 
after,  the  engineer,  who  was  engaged  to  lay  other  cables  for  another  com- 
pany, agreed  with  them  to  lay  this  cable  also  for  a  sum  of  money  to  be  paid 
to  him  by  installments  payable  by  such  other  company  when  they  received 
the  installments  from  the  cable  company,  and  the  court  held  that  under  the 
circumstances  the  agreement  between  the  engineer  and  such  other  company 
was  a  fraud  upon  the  cable  company  which  entitled  them  to  have  their  con- 
tract rescinded,  and  to  receive  back  the  money  paid  by  them  thereunder. 
In  delivering  the  opinion.  Sir  W.  M.  James,  L.  J.,  sud:  "  I  hava  been  of 
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opinion,  and  am  now  of  opinion,  that  the  right  of  the  plaintiffs  to  the  relief 
which  they  have  asked,  and  which  has  been  given  them,  is  a  matter  of  course, 
according  to  the  view  of  the  law  which  I  have  learned  as  student,  practi- 
tioner, and  judge  for  nearly  half  a  century.  According  to  my  view  of  the 
law  of  this  court,  I  take  it  to  be  clear  that  any  surreptitious  between  one 
principal  and  the  agent  of  the  other  principal  is  a  fraud  on  such  other  prin- 
cipal cognizable  in  this  court.  That  I  take  to  be  a  clear  proposition,  and  I 
take,  according  to  my  view,  to  be  equally  clear  that  the  defrauded  principal, 
if  he  comes  in  time,  is  entitled  at  his  option  to  have  the  contract  rescinded, 
or  if  he  elects  not  to  have  it  rescinded,  to  have  such  other  adequate  relief  aa 
the  court  may  think  it  right  to  give  him.  It  is  said  there  is  no  authority 
and  no  dictum  to  that  effect.  The  clearer  a  thing  is  the  more  difScult  it  is  to 
find  any  express  authority  or  any  dictum  exactly  to  the  point.  I  doubt 
whether  there  could  be  found  any  authority  or  any  dictum  exactly  laying 
down  the  first  of  the  two  propositions  which  I  have  mentioned,  and  which 
nobody  has  in  the  course  of  the  argument  ventured  to  dispute;  that  is,  that 
any  surreptitious  dealing  between  one  principal  and  the  agent  of  the  other 
principal  is  a  fraud  on  such  other  principal  cognizable  in  this  court.  The 
other  proposition  as  to  the  relief  may  perhaps  not  be  found  stated  in  so  many 
terms  in  any  case  or  in  any  dictum,  but  many  cases  may  bo  suggested  which 
probably  will  be  equally  without  any  authority,  either  in  decision  or  dictum. 
....  I  am  of  opinion  that  where  anything  in  the  nature  of  a  fraud,  in  the 
eye  of  this  court,  is  committed,  a  man  has  the  right  at  once  to  sever  the  con- 
nection;  and  I  cannot  bring  my  mind  to  doubt  that  if  you  find  a  case  where, 
in  the  contemplation  of  this  court,  a  principal  is  conspiring  with  the  servant 
of  the  other  principal  to  cheat  his  master  in  the  execution  of  a  contract,  then, 
in  common  sense,  common  honesty,  common  justice,  and  in  this  court,  tho 
master  is  entitled  to  say,  '  I  will  have  nothing  more  to  do  with  the  business '; 
and  in  this  court  a  surreptitious  subcontract  with  the  agent  is  regarded  as  a 

bribe  to  him  for  violating  or  neglecting  his  duty But  I  cannot  con« 

tent  myself  with  disposing  of  this  case  merely  on  that  general  principle,  and 
only  saying  that  it  is  the  general  principal  which  has  put  aside  and  haa 
cherished  this  contract.  Although  the  parties  may  not  have  thought  that 
they  were  doing  anything  wrong,  yet  when  I  put  together  the  two  contracts, 
the  contract  between  the  plaintiff  company  and  the  defendant  company  and 
the  contract  between  the  defendant  company  and  Sir  Charles  Bright,  the 
engineer,  on  the  other  side,  and  see  that  the  money  to  be  paid  to  Sir  Charles 
Bright  is  not  money  to  be  paid  when  he  has  completed  or  is  completing  tho 
subcontract  as  a  reward  for  work  and  labor,  but  is  money  to  be  paid  out  to 
him  time  after  time,  exactly  when  and  as  he  shall  have  certified  money  to 
have  been  due  and  payable  by  one  company  to  the  other,  then  I  say  that 
this  is  a  contract  as  to  which  rea  ipsa  loqtUtum,  and  of  which  I  am  bound  to 
express  my  strongest  disapprobation  and  reprehension. "  In  the  same  case,  Sir 
O.  Mellish,  L.  J.,  says:  "  I  am  also  of  opinion  that  the  judgment  of  the  vice- 
chancellor  ought  to  be  affirmed."  Then,  after  stating  the  facts  and  relations 
of  the  parties,  he  says:  "  I  am  not  quite  certain  that  I  go  the  full  length  to 
which  the  lord  justice  has  gone  in  thinking  that  because  a  person  has  been 
a  party  to  a  fraudulent  act  of  this  kind  after  the  contract  was  made,  the 
mere  fact  of  his  having  been  guilty  of  such  fraudulent  conduct,  supposing 
that  a  full  remedy  for  the  fraud  could  be  otherwise  obtained,  would  entitle 
the  other  party  to  say,  '  Because  you  have  acted  fraudulently,  therefore  I 
will  have  nothing  more  to  do  with  you,  and  I  will  not  carry  out  my  contract 
with  you.'     I  am  not  aware  of  any  authority  which  has  gone  to  that  extent. 
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As  far  as  I  know,  the  consequence  of  fraud  is,  that  the  court  will  see  that 
the  party  defrauded  obtains,  as  far  as  can  be  given,  full  redress  for  the  fraud; 
and  I  have  thought  it,  therefore,  necessary  on  this  part  of  the  case  to  con- 
sider whether  the  plaintiffs  could  be  relieved  from  the  consequences  of  thia 
fraud  by  anything  short  of  the  relief  which  the  vice-chancellor  has  given  to 
them.  Now,  I  do  not  think  it  necessary  to  give  a  conclusive  opinion  whether 
at  law  there  would  be  a  defense  on  the  ground  that  by  the  act  of  the  defend- 
ants the  performance  of  the  contract  has  been  rendered  impossible.  No 
doubt,  it  is  a  clear  principle  of  law  that  if  by  any  act  of  one  of  the  parties 
the  performance  of  a  contract  is  rendered  impossible,  then  the  other  side 
may,  if  they  choose,  rescind  the  contract;  and  certainly,  according  to  tho 
case  of  Planche  v.  CoUmrn,  8  Bing.  14,  and  other  cases,  it  appears  sufficient, 
if  the  contract  cannot  be  performed  in  the  manner  stipulated,  though  it  may 
be  performed  in  some  other  manner  not  very  different,  still  there  may  be  a 
question  of  law  in  a  case  of  this  kind  as  to  how  far  the  certificate  of  the  en- 
gineer would  be  considered  so  much  of  the  essence  of  the  contract  that  the 
plaintiffs,  having  been  deprived  of  that,  would  be  entitled  at  law  to  rescind 
the  contract.  But  whether  it  is  so  or  not,  I  am  clearly  of  opinion  that  if  by 
any  fraudulent  misconduct  of  the  defendants  in  entering  into  an  agreement 
with  Sir  Charles  Bright,  which  had  the  effect  of  making  it  impossible  to  keep 
him  as  a  disinterested  engineer,  —  if  by  that  it  is  rendered  impossible  that 
the  plaintiff  can  have  the  full  benefit  of  the  contract,  — then  it  appears  to  mo 
that  there  is  sufficient  to  entitle  them  to  rescind  the  contract. " 

So  in  SmUh  v.  Swby,  3  Q.  B.  D.  552,  28  Moak's  Eng.  Rep.  455,  it  was  held 
that  where  a  secret  gratuity  is  given  to  an  agent,  with  intent  to  influence  hia 
mind  in  favor  of  the  giver  of  the  gratuity,  and  the  agent,  on  subsequently 
entering  into  a  contract  with  such  giver  on  behalf  of  his  principal,  is  actually 
influenced  by  such  gratuity  into  assenting  to  stipulations  prejudicial  to  the 
interests  of  his  principal,  although  the  gratuity  was  not  given  directly  with 
relation  to  that  particular  contract,  the  transaction  is  fraudulent  as  against 
the  principal,  and  the  contract  is  voidable  at  his  option.  In  the  subsequent 
case  of  Harrington  V.  Victoria  etc.  Co.,  3  Id.  549,  28  Eng.  Rep.  453,  very  simi- 
lar to  the  foregoing  case  and  citing  it,  Cockbum,  C.  J.,  says:  "I  entertain 
no  doubt,  however,  that  when  a  bribe  is  given,  or  a  promise  of  a  bribe 
is  made,  to  a  person  in  the  employ  of  another  by  some  one  who  has  con- 
tracted or  is  about  to  contract  with  the  employer,  with  a  view  to  inducing 
the  person  employed  to  act  otherwise  than  with  loyalty  and  fidelity  to  hia 
employer,  the  agreement  is  a  corrupt  one,  and  is  not  enforceable  at  law, 
whatever  the  actual  effect  produced  on  the  mind  of  the  person  bribed  may 
be.  The  tendency  of  such  an  agreement  must  be  to  bias  the  mind  of  the 
agent  or  other  person  employed,  and  to  lead  him  to  act  disloyally  to  his  prin- 
cipal. It  is  intended  by  the  person  who  promises  the  bribe  to  have  that 
effect,  and  the  other  party  knows  such  is  his  intention.  Such  a  bargain  is 
obviously  corrupt.  It  would  plainly  be  in  contravention  of  the  maxim,  B 
turpi  causa  non  oritur  actio,  and  most  mischievous  to  hold  that  a  man  could 
come  into  a  court  of  law  to  enforce  such  a  bargain  on  the  ground  that  he 
was  not  in  fact  corrupted.  It  is  quite  immaterial  that  the  employer  was  not 
in  fact  ilamaged.  It  is  sufficient  that  the  consideration  upon  which  the  prom- 
ise was  made  was  intended  to  be  a  corrupt  one."  Mellor  and  Field,  JJ., 
oonourred  in  this  opinion. 
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QuiNN  V.  New  York,  New  Haven,  and   Hart- 
ford Railroad  Company. 
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Opinion  as  Evidencb  on  Qitestion  of  Contributort  Neolioenck.  —  In 
an  action  against  a  railroad  company  for  causing  the  death  of  an  em- 
ployee who  was  on  a  hand-car  at  the  time  that  it  came  in  collision  with 
an  extra  train  of  defendant's,  causing  the  accident,  the  defendant  may 
ask  a  witness,  who  was  a  co-employee  and  on  the  hand-car  at  the  time, 
and  who  had  testified  to  all  the  facts  relating  to  the  matter  in  dispute, 
whether  deceased  had  sufficient  time  to  jump  from  the  hand-car  before 
the  collision  happened. 

Evidence  —  Inconsistent  Statements  or  Conduct  op  Witness.  —  In  an 
action  against  a  railroad  company  for  causing  the  death  of  an  employee, 
after  the  superintendent  of  the  company  has  testified  that  the  rules  and 
regulations  in  force  at  the  time  of  the  accident  were  the  best  that  could 
be  devised  for  such  exigencies,  he  may  be  asked  on  cross-examination  if 
be  has  not  issued  new  rules  and  orders  since  the  accident,  to  show  incon- 
■istenoy  in  his  testimony. 

W.  K,  Tovmsend  and  0.  D.  Watroug,  for  the  appellant. 

/.  P.  Pigott  and  W.  S.  Pardee,  for  the  appellees. 

L00MI8,  J.  This  is  a  suit  to  recover  damages  for  causing 
the  death  of  Michael  Quinn,  a  track-repairer  in  the  employ  of 
the  defendants  on  the  Air  Line  Railroad.  The  court  found 
that  the  death  of  Quinn  was  caused  by  the  neglect  of  the  de- 
fendant to  provide  a  reasonable  system  of  rules  and  regula- 
tions, and  the  execution  of  the  same,  relative  to  giving  notice 
to  its  employees  of  the  running  of  extra  trains.  It  was  also 
found  that  there  was  no  contributory  negligence  on  the  part  of 
the  deceased,  nor  of  any  co-employee,  unless  it  arises  as  mat- 
ter of  law  on  the  facts. 

At  the  time  of  the  injury  the  deceased  and  three  other  track- 
repairers  were  in  a  hand-car  going  to  their  work,  when  an  ex- 
tra train  suddenly  appeared,  coming  towards  them.  All  the 
men  on  the  hand-car  except  the  defendant  jumped  off  before 
the  collision  and  were  saved,  but  the  defendant  remained  and 
was  killed  in  the  collision. 

One  prominent  ground  of  contention  on  the  trial  was,  whether 
the  deceased  was  guilty  of  contributory  negligence.  Upon  this 
issue  the  defendant  introduced  Timothy  Hayes,  another  of  the 
gang  of  track-repairers,  who  was  on  the  hand-car,  who  testi- 
fied that  he  saw  the  engine  about  nine  hundred  feet  away; 
that  he  called  out  to  have  brakes  on  the  hand-car;  that  the 
car  stopped,  and  that  all  got  off  except  the  deceased.     The 
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witness  stated  at  length  and  in  detail  all  the  facts  relating  to 
the  matter  in  controversy,  and  was  finally  asked  upon  direct 
examination:  "Was  there,  or  was  there  not,  time  for  Quinn  to 
jump  ofiF?"  and  again:  "State  whether  or  not  there  was  time 
for  Quinn  to  jump  off  between ,  the  time  when  the  order  to 
brake  was  given  and  the  time  of  collision."  The  defendant 
claimed  these  questions  to  show  negligence  on  the  part  of  the 
deceased. 

The  court  states  its  ruling  as  follows:  "If  the  testimony  of 
the  witness  was  true,  it  was  manifest  that  the  deceased  had 
ample  time  to  get  off  the  car  before  the  collision,  and  there 
was  no  occasion  for  the  opinion  of  the  witness.  The  court 
thereupon  excluded  the  questions,  for  the  reason  aforesaid, 
and  also  upon  the  ground  that  the  questions  called  substan- 
tially for  the  opinion  of  the  witness  as  to  the  negligence  of  the 
deceased." 

We  cannot  accept  either  the  ruling  or  the  reasons  given  as 
sound.  The  fact  that  Quinn  had  time  to  get  off  the  car  was 
material,  if  not  absolutely  controlling,  upon  the  question  of 
contributory  negligence.  The  court  directly  in  the  face  of 
the  proposed  evidence  found  that  he  "was  unable  to  jump 
off  the  car  in  season  to  save  himself,"  and  thereupon  nega- 
tived the  existence  of  any  contributory  negligence  as  matter 
of  fact. 

The  court  gives  two  reasons  for  excluding  the  evidence. 
The  first  justifies  the  exclusion  upon  the  assumption  that  the 
witness's  evidence,  as  far  as  received,  was  true;  the  implied 
argument  being  that,  if  true,  it  proved  beyond  a  doubt  the 
fact  which  the  excluded  evidence  was  designed  to  prove,  and 
hence  no  harm  was  done  if  the  ruling  was  erroneous.  It  is, 
however,  obvious  that  the  reason  as  given  was  not  operative. 
The  court  did  not;  in  reality,  assume  or  find  the  statements 
true;  for,  in  repudiating  a  conclusion  stated  as  the-  manifest 
one  upon  the  assumption  referred  to,  the  court,  in  effect,  repu- 
diated the  evidence  already  given,  and  found  it  untrue. 

The  controlling  reason,  therefore,  Was  not  expressed,  but  was 
an  implied  alternative;  that  is,  the  evidence  as  given  was  not 
true,  and  therefore  any  further  evidence  would  not  be  believed, 
and  hence,  again,  no  harm  was  done.  The  counsel  for  the 
plaintiff,  both  in  their  brief  and  in  argument,  state  the  point 
in  these  words:  "The  witness  was  not  telling  the  truth,  and 
the  court  knew  he  was  not,  and  his  opinion  would  not  have 
had  the  slightest  effect  on  the  court." 
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It  seems  to  us  that  this  reasoning  is  not  only  illegitimate, 
but  unsafe  and  pernicious  in  its  consequences.  We  may,  per- 
haps, test  the  principle  by  applying  it  to  the  trial  of  the  cause 
itself.  How  can  a  case  be  properly  decided  until  it  has  been 
heard?  And  how  can  it  be  heard,  where  matters  of  fact  are 
in  issue,  without  a  hearing  of  the  witnesses?  A  partial  trial 
is  no  trial;  it  is  not  having  "a  day  in  court."  The  whole  case 
may  depend  on  one  witness,  and  such,  for  aught  we  know,  was 
the  case  here.  It  will  not  do,  therefore,  to  stop  a  witness 
while  he  is  about  to  give  important  and  relevant  testimony, 
merely  because  the  trial  judge  had  imbibed  an  unfavor- 
able opinion  as  to  his  truthfulness.  Such  early  impressions, 
with  the  very  best  of  judges,  cannot  always  be  avoided;  but 
we  think  the  experience  of  triers  generally  will  confirm  the 
statement  that  such  impressions  are  often  dissipated  after 
further  patient  hearing. 

This  brings  us  to  the  second  reason,  which  is  the  important 
one,  Was  the  evidence  admissible? 

No  claim  is  made  that  it  was  irrelevant  to  the  issue;  but 
the  objection  involved  in  this  reason  is  twofold:  1.  Whether 
the  circumstances  would  allow  the  witness  to  give  his  opinion 
at  all;  and  2.  Whether,  if  given,  it  would  have  amounted  to 
an  opinion  as  to  the  negligence  of  the  deceased,  which  the 
court  and  not  the  witness  was  to  decide. 

Assuming  that  the  answer  involved  an  opinion,  it  was  yet 
clearly  admissible,  for  the  time  required  for  such  sudden 
movements  as  are  referred  to  it  would  be  impossible  to  esti- 
mate in  minutes  or  seconds  with  any  approximation  to  accu- 
racy; but  every  observer  familiar  with  the  running  of  trains 
and  hand-cars,  as  this  witness  was,  would  carry  in  his  mind, 
though  unconsciously,  the  measure  of  time  required  for  jump- 
ing from  the  car  as  compared  with  the  time  it  took  the  train, 
after  it  was  discovered,  to  reach  the  place  of  collision.  We 
doubt  whether,  in  strictness,  such  evidence  should  be  consid- 
ered matter  of  opinion.  It  would  seem  to  be  rather  matter  of 
fact,  to  be  determined  by  judgment  or  estimate.  If  the  men- 
tal process  be  analyzed,  it  would  seem  to  involve  just  as  much 
a  matter  of  opinion  had  the  question  been  how  long  it  would 
have  taken  to  jump  from  the  hand-car,  and  how  long  it  took  for 
the  train,  after  its  discovery,  to  reach  the  place  of  the  accident. 

The  remaining  ground  of  objection  is,  that  the  question 
called  substantially  for  the  opinion  of  the  witness  as  to  the 
negligence  of  the  deceased. 
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This  objection  is  not  well  taken,  for  the  question  does  not 
call  for  such  an  opinion.  It  calls  simply  for  a  fact  which 
constitutes  only  one  element  of  the  question  of  negligence^ 
although  confessedly  a  very  important  one;  but  other  facts- 
must  be  considered  in  connection,  namely,  whether  the  de- 
ceased could  see  and  hear  as  quickly  as  others,  and  whether 
or  not  he  was  lame;  also,  his  position  in  the  car  might  have 
been  such  that  he  could  not  jump  as  soon  as  others,  or,  on 
the  contrary,  it  might  have  been  the  best  position  for  the  pur- 
pose. But  if  it  had  been,  as  the  court  assumed,  the  one  con- 
trolling element  in  the  question  of  negligence,  even  then  the 
question  would  have  been  proper,  for  where  the  point  is  a 
proper  subject  of  opinion,  and  the  question  is  properly  framed, 
it  is  admissible,  though  it  may  be  decisive  of  the  question  to 
be  decided  by  the  court  or  jury:  Transportation  Line  v.  Hope, 
95  U.  S.  297;  Delaware  etc.  Steam  Tow-boat  Co.  v.  Starrs,  69 
Pa.  St.  36;  Walsh  v.  Washington  Ins.  Co.,  32  N.  Y.  443;  Moore 
V.  Westervelty  9  Bosw.  558;  Jameson  v.  Drinkald,  12  Moore,  157. 

Another  question  of  evidence,  of  minor  importance,  was 
raised  on  the  trial.  The  defendant  called  one  Waterbury,  the 
superintendent  of  its  road,  "  to  prove  that  the  rules  and  regu- 
lations in  question  were  reasonable,  suflBcient,  and  the  best 
that  could  be  framed  to  meet  the  exigencies  of  the  case";  and 
he  stated,  in  substance,  that  such  was  his  opinion.  Upon  his 
cross-examination  he  was  asked:  "Does  the  foreman  of  the 
track  section-gang  now  have  to  report  personally  to  the  switch- 
house  to  see  if  there  are  any  trains  out?"  This  question, 
against  the  objection  of  the  defendant,  was  admitted  by  the 
court  simply  as  cross-examination  to  affect  the  value  of  his 
opinion  as  expressed  in  the  direct  examination.  The  witness 
answered:  "I  might  have  said  something  of  the  kind  to  the 
section-boss,  and  I  believe  he  did  give  such  an  order  after  the 
accident."  As  the  evidence  was  not  received  to  show  negli- 
gence, but  was  restricted  by  the  court  to  the  single  purpose  of 
showing  that,  as  the  act  of  the  witness  was  inconsistent  with 
his  expressed  opinion,  it  tended  to  impair  its  value,  we  do  not 
think  it  conflicts  with  the  principle  adopted  in  Nalley  v.  Hart- 
ford Carpet  Co.,  51  Conn.  524;  50  Am.  Rep.  47. 

Of  course,  if  the  new  rule  or  order  was  not  the  act  of  the 
witness,  but  of  the  railroad  company,  it  could  not  affect  him 
with  the  inconsistency,  but  no  such  point  was  suggested,  and 
the  witness  spoke  of  the  order  as  one  which  he  gave.  As  the 
question  is  presented  on  the  finding,  we  cannot  say  there  was 
error. 
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The  other  questions  in  the  case,  which  are  very  numerous, 
call  upon  this  court  to  review  the  rulings  of  the  court  below 
relative  to  the  negligence  of  the  defendant,  and  its  duties  and 
obligations  to  its  employees  under  the  facts  and  circumstances 
detailed  in  the  finding.  As  there  must  be  a  new  trial,  which 
will  result  in  a  new  finding  of  facts,  we  do  not  deem  it  necessary 
to  discuss  or  decide  the  other  questions  presented  in  the  record. 

There  was  error  in  the  ruling  complained  of,  and  a  new  trial 
is  ordered.  

In  AonoM  for  Damaoes  for  Personal  Injttrt  caused  by  a  steam-shovel, 
the  party  operating  the  shovel  at  the  time  may  testify  as  to  its  effect  after 
being  started  in  operation:  Alabama  etc  R.  R.  Co.  v.  Tarbrough,  83  Ala.  238; 
3  Am.  8t.  Rep.  715,  and  note;  see  also  Beatty  v.  Oilmore,  16  Pa.  St.  463;  55 
Am.  bee.  614. 

Impeaching  Witness's  Credibilitt  by  Proof  of  contradictory  state- 
mentii  on  cross-examination:  State  v.  Patterson,  2  Ired.  346;  38  Am.  Dec.  C99; 
note  to  Alkn  v.  State,  73  Id.  762  et  seq.;  MilUgan  v.  Butcher,  23  Neb.  683; 
bat  a  witness  cannot  be  contradicted  by  his  own  declarations,  made  out  of 
court,  unless  he  has  been  particularly  questioned  in  regard  to  them:  Baker  v. 
State,  69  Wis.  32;  nor  can  a  witness  be  impeached  on  matters  not  relevant  to 
the  issue:  Id.;  People  v.  Dye,  75  Cal.  108;  O.  C.  <&  S.  F.  R'y  Co.  v.  Cocm,  69 
Tex.  730.  Party  cannot  impeach  his  own  witness  by  proof  of  contradictory 
statements  made  by  him,  unless  the  witness  is  one  whom  the  law  compels  the 
party  to  call:  Hildretii  v.  Aldrich,  15  R.  L  163. 


fi^iTZPATRioK  V.  Hartford  Life  and  Annuity  In- 
surance Company. 

[56  Connecticut,  ll6.j 

iaSTTRANCE  —  Waiver  of  Misrepre-sentations  in  Policy. — If  a  married 
woman,  though  living  apart  from  her  husband,  represents  in  her  appli* 
cation  for  life  insurance  that  she  is  a  widow,  this  is  sufficient  misrepre- 
sentation to  avoid  the  policy;  but  if  the  clerk  of  the  insurance  company 
is  afterwards  informed  that  she  is  a  married  woman,  and  the  company 
levies  and  collects  two  assessments  on  the  policy,  this  constitutes  a 
waiver  of  its  right  to  avoid  the  policy. 

iKsrHANCE  —  Notice  to  Clerk  is  Notice  to  Costpany. — If  a  married 
vroiiian,  though  living  apart  from  her  husband,  represented  in  her  applica- 
tion for  life  insurance  that  she  was  a  widow,  and  assigned  her  policy  for 
a  valuable  consideration,  after  which  the  assignee  informed  the  company 
that  the  insured  had  a  husband  living,  and  desired  to  know  if  he  could 
claim  the  insurance,  whereupon  the  company's  secretary  referred  the 
inquirer  to  one  of  its  clerks  who  informed  him  that  the  fact  that  the 
husband  was  living  could  make  no  difference,  and  the  company  after- 
wards levied  and  collected  two  assessments  on  the  policy,  notice  to  the 
clerk  was  notice  to  the  company,  and  it,  by  its  acts,  in  effect  entered 
into  a  new  contract  of  insurance. 


April,  1888.]     Fitzpatbick  v.  Life  etc.  Insurance  Co.      289 

Iksubance  —  Assignment  of  Policy  for  Support  Valid.  —  The  assign* 
ment  by  a  laboring  woman,  living  apart  from  her  husband,  of  her  life  in- 
surance policy,  made  in  good  faith  and  not  as  a  wager,  upon  consideration 
that  the  assignee,  a  distant  relative,  will  supply  hei  with  a  home  and 
proper  care  and  support  for  life,  is  valid. 

A.  P.  Hyde,  for  the  appellant. 

C.  E.  Perldna  and  S.  F.  Jones,  for  the  appellee. 

Pardee,  J.  For  the  purposes  of  this  case,  it  may  be  said 
that  on  July  16,  1881,  the  defendant  issued  a  policy  of  insur- 
ance upon  the  life  of  Alice  Galliger  for  the  sum  of  two  thou- 
sand dollars.  In  her  application,  which  by  agreement  was 
made  a  part  of  the  contract,  she  stated  that  she  was  a  widow, 
when  in  fact  she  had  a  husband,  but  during  several  years  had 
lived  apart  from  him.  On  January  8,  1884,  she  assigned  her 
interest  in  the  contract  of  insurance  to  Mary  E.  Fitzpatrick, 
the  plaintiff,  a  distant  relative,  in  consideration  of  the  promise 
of  the  latter,  made  with  the  consent  of  her  husband,  to  give 
the  insured  a  home  and  food  and  care  in  sickness,  and  notified 
the  defendant  of  the  assignment  and  the  consideration  upon 
which  it  was  made.  In  the  spring  of  1885  the  insured  became 
unable  to  work,  and  thereafter  was  mostly  with  the  plaintiff, 
who  supported  and  cared  for  her  until  her  death,  in  February, 
1886,  paying  her  medical  and  other  expenses. 

Upon  this  part  of  the  case  the  .charge  to  the  jury  was  to  this 
effect:  that  if  they  found  that  the  assignment  was  made  upon 
the  consideration  stated  by  the  plaintiff,  namely,  that  she  was 
to  give  the  assignor  a  home,  and  was  made  in  good  faith,  and 
not  as  a  mere  pretext  and  cover,  it  is  good,  and  the  plaintiff 
may  recover. 

The  plaintiff  offered  evidence  tending  to  prove,  and  claimed 
to  have  proven,  that  on  July  20,  1885,  she  went  to  the  defend- 
ant's oflfice  for  the  purpose  of  asking  whether  in  case  of  the 
death  of  the  insured  the  husband  could  claim  any  part  of  the 
sum  which  would  then  become  payable.  She  spoke  to  Mr. 
Ball,  its  secretary  and  manager,  and  told  him  that  she  wished 
to  inquire  about  Alice  Galliger's  insurance;  he  referred  her  to 
Mr.  Preston,  a  clerk.  The  latter  took  from  their  place  Alice 
Galliger's  application  for  the  insurance,  and  her  notice  to  the- 
defendant  of  the  assignment  of  the  policy  to  the  plaintiff.  He 
looked  at  the  application  and  asked  where  Alice  Galliger  waa 
born;  the  plaintiff  replied,  in  Ireland,  and  added  that  Alice's 
husband  was  then  living,  but  had  during  many  years  lived 
apart  from  her;  and  asked  him  if  the  fact  that  the  husband 
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was  living  would  make  any  difference  with  the  company; 
whether  he  could  claim  any  part  of  the  sum  insured,  in  case 
of  the  death  of  his  wife.  Mr.  Preston  told  her  that  it  was  a 
matter  of  indifference  to  the  company  whether  the  husband 
was  or  was  not  living,  and  that  if  living,  he  could  not  make 
any  trouble  about  it.  At  this  time  the  plaintiff  was  ignorant 
of  the  fact  that  Alice  Galliger  had  stated  in  her  application 
that  she  was  a  widow.  Subsequent  to  this  conversation  the 
defendant  made  two  assessments  upon  the  policy,  and  received 
payment  thereof  from  the  plaintiff. 

Upon  this  part  of  the  case  the  court  charged  the  jury  to  this 
effect:  that  if  they  should  find  the  facts  to  be  as  claimed  by 
the  plaintiff  as  to  the  information  given  by  her  to  the  defend- 
ant, and  as  to  the  subsequent  reception  by  it  of  assessments 
made  upon  the  policy,  it  had  estopped  itself  from  taking  ad- 
vantage of  the  misstatement  of  Alice  Galliger  that  she  was  a 
widow,  made  in  her  application ;  that  it  had  waived  its  right 
to  insist  upon  a  forfeiture  therefor,  and  cannot  now  set  it  up. 
The  plaintiff  had  a  verdict. 

The  following  reasons  are  assigned  by  the  appellant  as 
grounds  of  appeal:  — 

1.  That  the  court  erred  in  charging  the  jury,  upon  the  ques- 
tion of  estoppel  against  setting  up  the  defense  that  Alice 
Galliger  in  her  application  represented  herself  as  a  widow 
when  she  had  a  husband  then  living,  as  follows:  "  If  you  be- 
lieve the  story  of  the  plaintiff  as  claimed  here  by  her,  if  you 
believe  that  what  she  says  took  place  in  that  oflQce  at  the  time 
did  in  fact  take  place  as  she  claims  it,  and  that  this  company, 
with  this  information,  subsequently  made  these  two  assess- 
ments, which  she  paid,  they  are  estopped  from  making  this 
claim  now;  they  have  waived  their  right  to  insist  upon  this 
forfeiture,  and  cannot  now  set  it  up," 

2.  That  upon  the  question  whether  the  plaintiff  had  any 
insurable  interest  in  the  life  of  the  insured,  the  court  erred  in 
charging  the  jury  as  follows:  "  If  you  find  that  this  assign- 
ment was  made  upon  the  consideration  stated  by  the  plaintiff, 
that  she  was  to  give  this  woman  a  home,  and  that  it  was 
made  in  good  faith,  and  not  as  a  mere  pretext  and  cover,  the 
assignment  is  good,  and  she  may  recover  upon  it.  Whether 
it  was  made  in  good  faith  or  not,  and  whether  it  was  not  a 
mere  pretext  and  cover  to  a  wagering  policy,  a  speculation 
that  the  law  condemns,  is  for  you  to  say;  that  is,  the  good 
faith  of  it.     So  far  as  the  last  question  is  concerned,  there  is 
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no  legal  objection  to  this  arrangement  on  the  ground  that  this 
woman  has  no  insurable  interest  in  the  life  of  Mrs.  Galliger. 
If,  therefore,  you  find  that  this  arrangement  was  entered  into 
upon  the  consideration  stated  by  the  plaintiff,  and  was  entered 
into  by  her  and  Mrs.  Galliger  in  entire  good  faith,  as  she 
claims,  then  your  verdict,  if  you  are  satisfied  on  the  other 
points  of  the  case,  ought  to  be  for  the  plaintiff." 

For  the  purposes  of  this  case,  Mr.  Ball,  the  secretary  and 
manager,  was  the  corporation.  The  plaintiff  in  speaking  to 
him  spoke  to  it.  His  act  of  referring  her  to  Mr.  Preston  was 
an  act  of  substitution  of  the  latter  for  himself  which  he  might 
lawfully  do.  It  was  a  declaration  to  her  that  she  might  make 
her  intended  communication  to  the  latter,  and  when  so  made 
it  would  avail  her  as  fully  as  if  made  to  himself.  Therefore 
whatever  the  plaintiff  said  to  Mr.  Preston,  as  a  matter  of  law, 
was  said  to  Mr.  Ball  and  to  the  corporation. 

If  she  communicated  any  fact  to  Mr.  Preston  of  impor- 
tance, affecting  either  her  own  or  the  rights  of  the  company, 
and  he  omitted  to  communicate  it  to  Mr.  Ball,  all  effects  of 
such  omission  are  to  be  borne  by  the  corporation.  The  plain- 
tiff desired  and  undertook  to  communicate  such  a  fact  directly 
to  the  corporation;  it  preferred  to  receive  and  compelled  her 
to  make  such  communication  indirectly;  it  thereby  assumed 
and  must  bear  all  risk  of  failure  in  the  method  adopted. 

The  question  arising  upon  these  facts  is  well  stated  in  the 
defendant's  brief,  as  follows:  "  No  estoppel  is  claimed  to  arise 
from  any  express  contract  or  waiver,  but  it  rests  on  the 
assumption  that  after  the  oflficers  of  the  company  had  been 
informed  of  the  falsity  of  the  statement  in  the  application, 
they  with  that  knowledge  elected  to  waive  the  defect  and  to 
treat  the  policies  as  valid  by  laying  and  collecting  assessments 
upon  the  policy."  The  defendant,  previous  to  entering  into 
the  contract  of  insurance,  required  the  applicant  to  make 
written  answers  to  certain  questions.  By  agreement,  this  writ- 
ing became  a  part  of  the  contract,  and  was  retained  of  course 
in  its  possession.  Whenever  the  company  exercises  any  power 
reserved  to  it  under  that  contract,  which  exercise  may  in  any 
manner  affect  the  position  or  rights  of  the  insured,  at  every 
euch  moment  the  law  compels  it  to  have  in  mind  all  provis- 
ions of  the  contract,  and  interprets  every  act  as  being  done 
with  reference  to  them.  If,  in  acting,  the  corporation  substi- 
tutes the  measure  of  recollection  which  it  may  happen  to  pos- 
Bess  for  the  full  measure  which  the  law  requires  of  it,  and 
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harm  ensues,  it  must  bear  the  burden;  not  the  insured.  And 
when  it  and  the  insured  are  at  any  time  jointly  considering 
the  rights  of  the  parties  under  the  contract,  and  the  latter 
communicates  to  it  a  fact  of  importance,  a  fact  which  would 
authorize  it  to  exercise  its  right  to  terminate  the  contract,  a 
fact,  indeed,  which  would  compel  it  to  decide  whether  it  would 
exercise  or  waive  that  right,  then,  as  a  matter  of  law,  that 
fact  is  always  thereafter  in  the  mind  of  the  corporation, 
always  present  in  the  contract,  always  to  be  taken  into  ac- 
count, and  always  to  have  the  fullest  legal  force,  when  it  is 
exercising  a  power  reserved  in  the  contract  in  a  matter  which 
may  affect  the  right  of  the  insured.  The  law  imputes  knowl- 
edge of  the  terms  of  the  contract  to  the  plaintiff.  It  will  not 
hear  her  say  that  she  has  not  read  them;  nor,  having  read» 
that  she  had  forgotten.  What  it  will  not  permit  to  the  party 
who  has  entered  into  one  contract  only,  it  will  not  permit  to 
one  who  has  entered  into  many.  The  latter  must  enlarge  his 
power  of  recollection  in  proportion  as  he  multiplies  his  con- 
tracts. 

Moreover,  it  would  be  impossible  to  state  a  number  within 
which  the  defendant  must  remember  and  beyond  which  it  may 
forget.  No  principle  can  be  supported  by  a  foundation  which 
is  uncertainty  itself.  In  Morrison  v.  Wisconsin  Odd  Fellows^ 
Mut.  Life  Ins.  Co.,  59  Wis.  162,  an  action  upon  a  life  policy, 
the  defense  was  the  misstatement  by  the  insured  in  his  appli- 
cation as  to  his  age.  He  answered  by  proving  that  at  a  time 
considerably  subsequent  to  the  taking  out  of  the  policy  in  suit 
he  took  a  second  one  from  the  defendant  in  which  his  age  was 
stated  correctly.  It  replied  that  it  did  not  know  of  the  mis- 
statement; but  the  court  required  it  to  remember  both  state- 
ments, and  therefore  to  have  the  error  in  mind  when  making: 
subsequent  assessments  upon  the  first. 

In  Bevin  v.  Connecticut  Mut.  Life  Ins.  Co.,  23  Conn.  244,  the^' 
defendant  had  received  information  by  parol,  before  it  issued 
a  policy  applied  for,  that  the  applicant  intended  to  go  to  Cali- 
fornia from  the  Atlantic  coast  overland,  and  after  issuing  the 
policy,  had  like  information  that  he  had  done  so.  It  received 
premiums.  Held  to  be  estopped  from  taking  advantage  of  the 
written  warranty  by  the  assured  that  he  would  not  go  across 
the  countrj'.    The  company  was  held  to  the  parol  information. 

In  Goodvnn  v.  Dean,  50  Conn.  517,  the  plaintiff  took  a  mort- 
gage of  real  estate  in  1867;  the  defendant,  as  scrivener,  drew, 
witnessed,  and  took  the  acknowledgment  of  it.     The  grantee 
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withheld  the  deed  from  record  until  1877.  In  1876  the  de- 
fendant took  and  recorded  a  mortgage  of  the  same  real  estate. 
The  plaintiff  claimed  that  his  mortgage,  although  unrecorded, 
was  in  equity  entitled  to  precedence  of  that  of  the  recorded 
mortgage  to  the  defendant,  because  the  latter  had  knowledge 
of  the  plaintiff's  mortgage.  Held  that  the  law  would  not 
presume  that  the  defendant,  at  the  .time  he  took  his  own 
mortgage,  continued  to  have  the  knowledge  of  the  prior  mort- 
gage which  he  had  nine  years  before.  And  the  head-note  is 
as  follows:  "A  case  of  this  sort,  where  the  knowledge  was 
inerely  casual,  and  with  nothing  to  impress  the  fact  upon  the 
mind,  is  very  different  from  a  case  where  there  is  a  duty  upon 
the  party  to  remember,  or  the  notice  is  of  a  fact  affecting  his 
interests."  This  last  supposed  case  is  precisely  the  one  at 
bar.  It  is  the  legal  duty  of  a  party  to  remember  the  terms  of 
his  contracts;  and  the  fact  which  was  stated  to  the  defendant 
effected  one  of  its  contracts  upon  a  vital  point,  and  was  stated 
by  the  other  party  to  that  contract.  In  the  quoted  case  the 
defendant  had  knowledge,  as  a  by-stander,  that  two  strangers 
had  made  a  contract.  He  was  without  interest  in  it.  No  rule 
of  law  required  him  to  remember  the  fact  nine  years.  And 
this  court  said:  "The  plaintiff's  argument  assumes  that  the 
defendant's  case  depends  upon  the  presumption  that  he  hud 
forgotten  the  circumstance.  It  is  not  a  mere  question  of  for- 
getfulness;  the  question  is,  whether  he  had  forgotten  anything 
that  he  ought  to  have  remembered.  Unless  he  was  under 
€ome  obligation  to  remember,  he  is  not  chargeable  with  negli- 
gence in  not  remembering.  The  law  imposed  no  duty  upon 
him,  and  his  interests  did  not  require  it.  If,  while  contem- 
plating taking  a  mortgage  on  this  property,  he  had  been 
informed  that  the  plaintiff's  mortgage  was  still  outstanding, 
it  would  have  been  his  duty  to  remember  it.  Due  regard  to 
his  own  interests  and  to  the  rights  of  others  required  him  to 
remember  it,  and  the  law  might  properly  inflpute  knowledge 
to  him;  because  the  law  supposes  that  a  man  will  act  with  due 
regard  to  his  own  interests,  and  requires  him  to  act  with  due 
regard  to  the  rights  of  others." 

In  Wing  v.  Harvey,  5  De  Gex,  M.  &  G.  265,  the  agent  of  a 
life  insurance  company  knew  that  a  person  upon  whose  life  it 
had  issued  a  policy  was  living  beyond  prohibited  limits.  The 
company  was  required  to  have  that  fact  in  its  remembrance 
when  it  subsequently  accepted  a  premium  from  him. 

In  Ellis  V.  Insurance  Co.  of  North  America,  32  Fed.  Rep. 
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646,  the  defendant  had  consented  to  the  assignment  of  a 
policy  to  the  purchaser  of  the  property  insured.  Neither 
party  then  had  knowledge  of  the  fact  that  the  vendor  had  vio- 
lated the  terms  thereof.  Held,  that  the  defendant  could  not 
set  up  this  fact  by  way  of  defense.  It  had  in  effect  said  to 
the  assignee  that  the  policy  would  be  good  in  his  hands;  and 
if  said  either  in  ignorance  or  forgetfulness,  the  consequences 
are  upon  itself,  not  upon  the  party  who  had  the  right  to 
rely  upon  its  declaration.  Here  is  an  estoppel  because  of 
something  done  in  ignorance.  In  the  case  at  bar,  the  defend- 
ant not  only  assented  to  the  assignment  of  the  policy,  but  it 
subsequently  demanded  and  accepted  premiums  upon  it,  a 
most  emphatic  declaration  that  the  policy  was  good  in  the 
hands  of  the  assignee;  it  demanded  premiums,  not  in  igno- 
rance, but  simply  in  forgetfulness. 

If  the  fact  thus  stated  bears  upon  two  or  more  provisions  of 
the  contract,  if  the '  plaintiff,  in  stating  it,  had  knowledge  of 
one  only,  yet  having  been  stated,  the  law  applies  it  with  equal 
force  to  each,  because  knowledge  of  both  is  in  the  mind  of  the 
corporation  always.  The  question  turns  upon  its  knowledge^ 
not  upon  the  plaintiff's  ignorance. 

Therefore  the  law,  operating  upon  the  facts,  puts  the  corpo- 
ration in  this  position:  the  original  applicant  made  a  false 
representation  in  procuring  the  insurance;  the  contract  was 
voidable  at  its  pleasure  upon  knowledge  of  the  falsehood ;  but 
upon  such  knowledge,  it  might  elect  to  keep  it  in  force,  and 
reap  the  attendant  advantages.  But  in  doing  this,  and  in 
notifying  the  insured  of  such  election  by  subsequently  de- 
manding premiums,  it  forfeits  the  right  of  avoidance,  and  is 
held  to  have  entered  into  a  new  contract  upon  a  truthful  ap- 
plication. 

The  law  for  the  protection  of  human  life  will  not  permit  thv 
purchase  of  a  wagering  policy,  will  not  permit  a  person  to  buy 
insurance  upon  the  life  of  another,  unless  he  has  reasonable 
ground  for  believing  it  to  be  for  his  pecuniary  interest  in  some 
degree  that  the  insured  life  shall  continue,  or  that  there  should 
be  tie  of  blood  or  marriage,  actual  or  expected.  In  some  ju- 
risdictions, the  law  forbids  the  transfer  of  a  policy  except  to  a 
person  who  has  such  an  interest  in  the  life  insured  as  would 
have  authorized  the  procurement  of  the  policy. 

But  we  think  the  weight  of  argument  is  in  favor  of  permit 
ting  the  owner  of  a  contract  of  life  insurance,  which  has  the 
sanction  of  the  law,  to  sell  it  upon  the  most  advantageous 
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terms,  having  the  world  for  a  market;  provided  it  is  an  honest 
exchange  of  property,  and  not  a  mere  cover  for  a  wagering 
transaction.  In  countless  instances,  and  under  many  forms, 
the  law  has  sanctioned  contracts  which,  of  necessity,  must 
have  resulted  in  pecuniary  profit  to  one  person  if  another 
had  soon  died.  The  danger  to  human  life  from  this  source 
has  not  yet  become  sufficiently  appreciable  to  provoke  the 
condemnation  of  these.  There  is  no  good  reason  why  the  law 
should  condemn  an  entire  class  of  contracts,  great  in  number, 
no  more  dangerous  to  life,  and  of  equal  capacity  for  good. 
The  rule  of  law  governing  all  other  contracts  would  seem  to 
be  the  proper  one  for  these,  —  to  uphold  those  which  are 
honest  and  beneficial,  and  annul  all  which  are  proven  to  be 
covers  for  fraud. 

The  solicitude  of  the  law  is  for  the  life  of  the  insured.  Upon 
the  record,  Alice  Galliger  was  a  laboring  woman,  living  apart 
from  her  husband,  and  childless.  If  with  her  chose  in  action 
she  could  purchase  from  a  distant  relative  a  home  and  food 
for  life,  with  care  in  sickness,  we  are  unable  to  see  why  the 
law  should  forbid  it.  She  was  willing  to  trust  her  life  in  the 
keeping  of  that  relative.  We  cannot  see  why  the  law  should 
be  more  solicitous  for  her  than  she  for  herself. 

In  Connecticut  Mutual  Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457, 
the  head-note  is:  "Any  person  has  a  right  to  procure  an  insur- 
ance upon  his  own  life  and  assign  it  to  another,  provided  it  be 
not  done  by  way  of  cover  for  a  wager  policy."  And  in  JEtna 
Life  Ins.  Co.  v.  France,  94  Id.  561,  the  court  says:  "As  held  by 
us  in  the  case  of  Connecticut  Mutual  Life  Ins.  Co.  v.  Schaefer, 
any  person  has  a  right  to  procure  an  insurance  on  his  own 
life  and  to  assign  it  to  another,  provided  it  be  not  done  by 
way  of  a  cover  for  a  wager  policy."  In  the  subsequent  case  of 
Warnock  v.  Davis,  104  U.  S.  775,  the  expressions  to  the  effect 
that  the  law  purmits  a  transfer  only  to  a  person  who  has  an 
insurable  interest  in  the  life  insured  were  doubtlessly  occa- 
sioned by  the  belief  that  the  contract  under  consideration  was 
a  wager;  for,  in  the  case  of  New  York  Mutual  Life  Ins.  Co.  v. 
Armstrong,  117  Id.  591,  Mr.  Justice  Field,  returning  to  the 
subject,  says:  "A  policy  of  life  insurance,  without  restrictive 
words,  is  assignable  by  the  insured  for  a  valuable  considera- 
tion equally  with  any  other  chose  in  action,  when  the  assign- 
m^t  is  not  made  to  cover  a  mere  speculative  risk,  and  thus 
evade  the  law  against  wager  policies";  citing  Warnock  v. 
Davis,  supra. 
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This  rule  prevails  in  Massachusetts,  New  York,  and  Rhode 
Island;  also  in  England:  Mutual  Life  Ina.  Co.  v.  Allen,  138 
Mass.  24;  52  Am.  Rep.  245;  Valton  v.  National  Fund  Life  Ins. 
Co.,  20  N.  Y.  32;  Rawh  v.  American  Mut.  Life  Ins.  Co.,  27  Id. 
282;  84  Am.  Dec.  280;  Clark  v.  Allen,  11  R.  I.  439;  23  Am. 
Rep.  496;  Ashley  v.  Ashley,  3  Sim.  149.  In  Lemon  v.  PhoS' 
nix  Mut.  Life  Ins.  Co.,  38  Conn.  294,  this  court  said:  "A  ques- 
tion was  made  before  us  that  Miss  Lemon  had  not  an  insurable 
interest  in  Mr.  Peterson's  life.  If  she  had  undertaken  to  ob- 
tain, and  had  obtained,  an  insurance  on  his  life,  that  question 
might  have  arisen.  But  surely  Mr.  Peterson  had  an  insurable 
interest  in  his  own  life,  and  he  obtained  the  insurance  on  it, 
and  we  know  of  no  law  to  prevent  him  from  making  the  policy 
payable,  in  case  of  his  death,  to  the  person  to  whom  he  was 
affianced;  and  if  such  policy  is  delivered  as  a  gift  to  the  party 
to  whom  it  is  payable,  we  know  no  law  to  prevent  such  a  gift 
from  becoming  effectual." 

In  Cunningham  v.  Smith's  AdmW,  70  Pa.  St.  450,  a  person 
paid  for  insurance  upon  his  own  life  from  money  furnished  him 
by  another,  and  assigned  the  policy  to  that  other  in  pursuance 
of  an  agreement  made  before  it  was  taken.  In  sustaining  the 
assignment,  the  court  said,  in  effect,  that  the  assignee  might 
have  had  such  an  interest  in  the  life  insured  as  would  have 
enabled  him  to  insure  it  in  its  own  name,  although  this  was 
doubtful;  but  the  insured  had  an  interest  in  his  own  life,  and 
if  he  was  willing  to  insure  himself  with  the  money  of  another 
and  to  assign  his  policy  to  him,  there  is  no  principle  of  law 
which  can  prevent  such  transaction. 

There  is  no  error  in  the  judgment  complained  of. 


Looms  and  Beardslkt,  JX,  concnrred  in  that  portion  of  the  opinion 
exemplifying  the  principle  that  the  demand  and  acceptance  of  the  assess- 
ments on  the  policy  by  the  company  after  knowledge  of  the  falsity  of  the 
statements  of  the  assured  in  her  application  constituted  a  waiver  of  the  for- 
feiture  of  the  policy  by  reason  of  such  misstatements,  but  dissented  from 
that  portion  of  the  opinion  holding  that,  from  the  facts,  the  company  was 
chargeable  with  such  knowledge;  and  Loomis,  J.,  delivering  the  opinion, 
gives  it  as  his  judgment  that  there  was  error  in  holding  that  the  demand 
and  acceptance  of  such  assessments  was  a  waiver  of  the  right  by  the  company 
to  insist  upon  a  forfeiture  for  the  falsity  of  the  statement  of  the  insured  that 
she  was  a  widow,  when  she  had  a  husband  living.  In  this  connection,  he 
says:  "A  waiver  is  a  relinquishment  of  a  known  right.  This  definition  is  a 
well-settled  one.  The  intention  courts  often  find  from  conduct  that  is  in- 
consistent with  an  intent  to  insist  upon  the  right.  But  the  right  relinquished 
must  be  one  that  is  actually  known  to  the  party  making  the  waiver.  No 
duty  rested  on  these  defendants  to  make  the  waiver.     It  was  to  be,  if  made. 
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A  wholly  voluntary  act  on  their  part.  Equity  does  not  come  in,  either  to 
impose  a  duty  or  or  to  keep  watch  over  their  conduct.  It  is  their  actual 
intent  upon  actual  knowledge  that  must  be  established  to  make  the  case  one 
of  waiver."  After  stating  the  facts  in  relation  to  the  inquiries  made  by  the 
assignee  of  the  policy  at  the  office  of  the  company,  and  the  responses  thereto, 
all  of  which  appear  in  full  in  the  case  as  here  reported,  he  says  that  it  i? 
clear  that  all  the  assignee  had  in  mind  at  that  time  was  the  possible  trouble 
to  be  made  by  the  husband  if  the  insured  should  die,  by  claiming  the  money 
due  under  the  policy;  that  it  was  also  clear  from  her  language  and  testimony 
that  she  did  not  know  until  after  the  insured  had  died  that  she  represented 
herself  a  widow  in  her  application  for  insurance;  that  what  was  in  her  mind 
was  all  that  was  in  the  mind  of  the  clerk  who  replied  to  her  inquiries;  that 
there  was  nothing  to  call  his  attention  to  the  facts  in  relation  to  the  applica- 
tion; and  that  it  was  most  improbable  that  he  thought  of  that  matter,  and 
that  he  testified  that  he  recollected  no  conversation  about  it.  The  fact  that 
he  took  down  the  papers  relating  to  the  policy  could  not  affect  the  case,  as 
his  attention  was  not  called  in  any  particular  to  the  application;  that  all 
this  is  evident  from  the  charge  of  the  court,  as  follows:  "  Plaintiff  claims  in 
substance  that  she  went  there  at  this  time  to  ascertain  the  effect  the  fact 
that  the  husband  of  this  woman  was  living  would  have  upon  her  getting 
this  insurance  in  full,  or  whether  the  husband  could  make  any  trouble  about 
it;  that  Mr.  Preston  brought  out  some  papers,  and  she  thinks  this  applica- 
tion was  among  them,  and  that  on  her  putting  the  question  to  him,  he  an- 
swered that  he  thought  it  would  make  no  difference  whether  the  husband 
was  living  or  not;  that  he  could  claim  nothing  under  the  policy,  and  could 
make  them  no  trouble."  His  honor  then  states  that  the  burden  of  proof  is 
upon  the  party  seeking  to  establish  waiver,  while  plaintiff,  who  was  sole 
witness  in  her  own  behalf,  did  not  pretend  that  she  thought  of  inquiring  as 
to  the  effect  of  the  misrepresentation  made  by  the  insured  upon  the  policy, 
nor  that  the  subject  was  referred  to  as  having  any  relation  to  the  application; 
that  his  brethren,  recognizing  the  difficulty,  do  not  rely  upon  the  company's 
actual  knowledge  of  the  true  condition  of  the  application,  but  upon  an  in- 
ference which  the  law  makes  or  requires,  that  the  company  has  always 
within  its  knowledge  all  that  is  contained  in  its  numberless  policies.  He 
says:  "We  cannot  accede  to  this  view.  The  knowledge  must  be  actual,  not 
merely  theoretical.  It  must  be  practical  knowledge,  and  must  eater  as  such 
into  all  the  conduct  of  the  company  that  is  to  be  affected  by  it.  Yet  when  we 
look  at  it  as  a  practical  matter,  how  can  the  officials  of  the  company  carry 
the  innumerable  and  endless  details  in  their  minds.  Could  the  owner  of  a 
thousand  mortgages  in  New  York  carry  them  all  in  his  mind,  so  that  if  he 
was  called  on  to  witness  a  deed  he  could  at  once  notice  that  it  was  of  prop- 
erty upon  which  he  held  a  mortgage?  And  if  he  could  not  remember  his 
thousand  mortgages,  can  we  expect  an  insurance  company  to  remember  the 
details  of  its  fifty  thousand  policies?  It  will  not  do  to  say  that  the  company 
has  a  duty  here.  It  clearly  has  none.  It  can  always  refer  to  the  papers  on 
its  shelves  where  knowledge  becomes  necessary,  and  it  would  be  a  super- 
human exertion,  utterly  uncalled  for,  to  attempt  to  hold  these  multitudinous 
matters  in  mind.  The  law,  in  my  opinion,  does  not  require  and  cannot  ex- 
pect such  an  achievement.  If  the  conduct  of  the  defendants,  in  receiving 
the  later  assessments,  ia  to  be  regarded  as  a  waiver  of  their  right  to  take  ad- 
vantage of  the  misstatement  of  the  application,  it  is  a  waiver  upon  imputed, 
and  not  on  actual,  knowledge,  and  it  seems  to  me  makes  necessary  the  sub- 
•titution  of  a  new  definition  of  waiver  for  the  o\d  and  familiar  one.     Tht. 
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matter  misstated  in  the  application  is  one  of  little  or  no  importance,  and  it 
is  not  creditable  to  the  defendants  to  set  it  up.  Bnt  the  parties  themselves 
made  it  a  warranty,  and  its  importance  becomes  therefore  a  matter  that  can- 
not legally  affect  the  result.  I  think  there  was  error  in  the  judgment,  and 
that  it  should  bo  reversed,  and  a  new  trial  granted. 

Insurer  Waives  Forfeiture  of  Policy,  if  after  knowledge  of  misrepre- 
sentations in  the  application  he  assesses  and  collects  assessments  on  the  policy  i 
Frost  V.  Saratoga  etc.  Ins.  Co.,  6  Denio,  154;  49  Am.  Dec.  234,  note  238;  and 
see  Viele  v.  Oermania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83,  and  note;  Sty- 
low  V.  Wisconsin  Odd  Fellows  etc.,  69  Wis.  224;  2  Am.  St.  Rep.  738;  Schimp 
▼.  Cedar  Rapids  Ins.  Co.,  124  111.  354;  Bailey  v.  Mutual  Ben,  Assoc,  71  Iowa, 
689;  Tobin  v.    Western  Mut.  Aid  Society,  72  Id.  261. 

Notice  to  and  Knowledge  of  agent,  when  binding  on  insurance  com- 
pany: Viele  V.  Germanialns.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83,  and  note  112; 
Bartholomew  v.  Merc?iants'  Ins.  Co.,  96  Id.  72;  Wilson  v.  Minnesota  Farmers' 
M.  F.  Ins.  Co.,  36  Minn.  112;  1  Am.  St.  Rep.  659,  and  note;  Kruger  v. 
Western  F.  <fe  M.  Ins.  Co.,  72  Cal.  91;  1  Am.  St.  Rep.  42,  and  note  45;  Kinp 
y.  Council  Bluffs  Ins.  Co.,  72  Iowa,  310;  N.  B.  <Se  M.  Ins.  Co.  v.  Steiger,  124 
111.  81;  McArihur  v.  Home  lAfe  Ins.  Co.,  73  Iowa,  336,  and  note;  Morrison 
r.  Insurance  Co.,  69  Tex.  353;  5  Am.  St.  Rep.  63,  and  note  70. 
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[66  CONMCCnCCT,  176.1 

COHTUOT  or  Laws  —  Ltsoranok. — A  corporation,  in  addition  to  its  oor> 
porate  home  in  the  state  of  its  creation,  has  a  legal  location,  place  of 
business,  and  corporate  home  in  any  jurisdiction  in  which  it  has  property 
exposed  to  execution  sufficient  to  satisfy  any  judgment  which  may  be 
rendered  against  it,  and  in  which,  either  by  force  of  statutory  law  there 
binding  upon  it,  or  by  its  own  act  or  agreement,  or  by  the  combined  force 
of  both,  it  so  far  becomes,  in  the  person  of  its  agent  duly  authorized  for 
that  purpose,  a  resident  therein,  as  that  a  general  personal  judgment  can 
be  obtained,  which  will  be  binding  upon  it  and  any  property  which  it 
may  have  in  any  jurisdiction,  as  completely  as  if  it  had  been  sued  and 
personally  served  in  the  state  of  its  creation  where  it  has  its  principal 
legal  location  and  place  of  business. 

FOKEION  Assignment  —  Conflict  of  Laws.  —  An  insurance  company  in- 
corporated under  the  laws  of  Connecticut,  but  doing  business  in  New 
York,  after  having  complied  with  the  law  of  that  state,  sustained  a  lo3» 
on  a  policy  issued  to  a  resident  of  that  state  on  property  therein,  after 
which  the  assured  made  an  assignment  in  trust  giving  a  preference 
to  creditors  and  valid  by  the  laws  of  that  state,  the  policy  being  among 
the  assets  assigned,  subsequent  to  which  certain  judgment  creditor» 
of  the  assured,  residents  of  that  state,  with  knowledge  of  the  assign- 
ment, garnished  the  company  in  Connecticut,  as  the  debtor  of  the  as- 
cured,  pending  which  suit  the  trustee  began  an  action  in  New  York  to 
recover  the  loss  on  the  policy,  and  obtained  judgment,  which  was  paid 
by  the  company.  After  this  such  judgment  creditors  obtained  judgment 
in  their  suit  in  Connecticut,  and  sought  by  scire  facias  to  compel  th» 
company  to  again  pay  the  loss  to  them.     The  court  held  the  assign mcnfe 
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valid  in  New  York,  the  domicile  of  the  assured  and  the  sUm  of  the  prop- 
erty, though  it  was  not  valid  in  Connecticut;  that  it  passed  the  title  to 
the  policy,  and  the  right  to  sue  thereon  to  the  trustee;  that  the  company 
was  protected  by  the  New  York  judgment,  and  was  not  compelled  to 
pay  the  loss  again  in  Connecticut. 

F.  Chamberlin  and  H.  R.  MillSf  for  the  appellants. 
O.  G.  Silly  for  the  appellees. 

Pardee,  J.  The  defendant  is  a  corporation  chartered  by  the 
legislature  of  this  state,  and  has  its  legal  location  here.  In 
1885  it  issued  a  policy  of  insurance  against  loss  by  fire  in 
favor  of  one  George  M.  Hutchinson,  a  resident  in  the  state  of 
New  York,  upon  property  there. 

In  January,  1886,  a  portion  of  it  was  destroyed  by  fire.  The 
defendant  had  previously,  in  compliance  with  a  statutory  re- 
quirement by  that  state,  appointed  the  superintendent  of  th& 
insurance  department  therein  its  attorney  there,  with  such 
power  as  that  a  suit  instituted  against  it  there,  by  service 
upon  its  attorney,  would  support  a  general  judgment,  binding 
upon  it  and  any  property  belonging  to  it,  in  any  jurisdiction^ 
as  fully  as  if  such  suit  had  been  instituted  in  a  court  in  this 
state  upon  service  of  process  upon  it  here.  It  had  in  1884^ 
and  continuously  thereafter  to  the  present  moment  has  had,, 
in  that  state  property  more  than  suflScient  to  pay  the  loss  un- 
der the  policy,  exposed  to  the  levy  of  an  execution. 

The  plaintifis,  who  reside  in  the  state  of  New  York,  became 
judgment  creditors  of  Hutchinson  in  March,  1886.  On  May 
1,  1886,  Hutchinson  made  an  assignment  of  his  property  to 
E.  A.  Rowland,  in  trust  for  the  payment  of  certain  of  hi» 
creditors  in  full,  and  of  others  in  part,  in  equal  proportions. 
This  assignment  is  valid  by  the  law  of  that  state.  Hutchin- 
son delivered  to  the  assignee  this  policy  of  insurance' as  an 
asset.  On  May  15,  1886,  the  plaintifis,  as  judgment  creditors 
of  Hutchinson,  with  knowledge  of  the  assignment,  instituted  a 
suit  against  him  in  this  state,  and  factorized  the  defendant  a» 
being  indebted  to  him  for  the  loss  under  the  policy,  and  a» 
having  in  its  hands  money  belonging  to  him. 

On  August  30,  1886,  the  trustee  instituted  a  suit  against 
the  defendant  in  the  supreme  court  in  Oneida  County,  in  the 
state  of  New  York,  for  the  recovery  of  the  loss  under  the  policy. 
The  defendant,  in  that  court,  by  way  of  answer,  pleaded  the 
facts  of  the  previous  institution  of  the  suit  against  it  by  the 
present  plaintiff's  in  the  state  of  Connecticut,  and  the  seques- 
tration of  the  same  money  there  to  their  use  as  creditors  of 
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Hutchinson,  and  asked  the  court  to  stay  proceedings  until  the 
final  determination  of  the  suit  in  Connecticut.  But  the  court 
•denied  the  motion,  and  judgment  was  there  rendered  against 
it  on  January  17,  1887,  which  it  then  and  there  paid  in  full. 

In  November,  1887,  the  plaintiflfs  recovered  a  judgment 
against  Hutchinson  in  the  court  in  this  state,  and  thereupon 
have  brought  this  scire  facias  for  the  purpose  of  compelling 
the  defendant  to  pay  to  them  the  amount  of  the  losp  under 
the  policy,  because  of  their  process  of  sequestr.ition  in  May, 
1886. 

Upon  the  trial  the  defendant  claimed,  —  1.  That  on  May  15, 
1886,  by  virtue  of  said  assignment,  the  rights  of  Ilutcliinson 
against  the  Phoenix  Insurance  Company  under  the  policy  had 
become  vested  in  the  assignee;  2.  That  the  situs  of  the  debt 
due  from  the  insurance  company  under  the  policy  was  in  the 
€tate  of  New  York,  the  domicile  of  the  creditor;  and  the  trans- 
fer by  the  assignment,  valid  by  the  laws  of  that  state,  was 
valid  in  Connecticut;  3.  That  the  plaintiflfs  and  Hutchinson, 
being  all  residents  of  the  state  of  New  York  where  the  assign- 
ment was  made,  the  plaintiflfs  having  full  knowledge  thereof 
could  not  by  coming  into  this  state  avoid  the  title  of  the  as- 
€ignee  acquired  by  a  transfer  valid  by  the  laws  of  their  own 
■domicile;  4.  That  on  May  15,  1886,  when  the  garnishment 
process  was  served  upon  the  insurance  company,  it  was  not 
indebted  to  Hutchinson. 

But  the  court  overruled  these  claims,  and  rendered  judgment 
for  the  plaintiflfs.  The  defendant  appeals,  assigning  the  fol- 
lowing reasons:  1.  That  the  court  erred  in  overruling  the 
claim  of  the  defendant  that  on  May  15,  1886,  by  virtue  of  the 
assignment,  the  rights  of  Hutchinson  against  the  insurance 
company  under  the  policy  of  insurance  had  become  vested  in 
the  assignee;  2.  That  the  court  erred  in  everruling  the  claim 
of  the  defendant,  that  the  situs  of  the  debt  due  from  the  insur- 
ance company  under  the  policy  was  in  the  state  of  New  York, 
the  domicile  of  the  creditor,  and  that  the  transfer  by  the  as- 
eignment,  valid  by  the  laws  of  that  state,  was  valid  in  Con- 
necticut; 3.  That  the  court  erred  in  overruling  the  claim  of 
the  defendant,  that  the  plaintiflfs  and  Hutchinson  being  all 
residents  of  the  state  of  New  York  where  the  assignment  was 
made,  the  plaintiflfs  having  full  knowledge  thereof  could  not 
by  coming  into  this  state  avoid  the  title  of  the  assignee  ac- 
quired by  a  transfer  valid  by  the  laws  of  their  own  domicile; 
4.  That  the  court  erred  in  overrrilinj?  the  claim  of  the  defend- 
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ant,  that  on  May  15,  1886,  when  the  garnishment  process  was 
served  upon  the  insurance  company,  it  was  not  indebted  to 
Hutchinson. 

For  the  purposes  of  the  question  before  us,  it  may  be  said, 
as  a  matter  of  law,  of  a  corporation  such  as  is  the  defendant, 
that,  in  addition  to  its  corporate  home  in  the  state  of  its  crea- 
tion, it  has  a  legal  location,  place  of  business,  and  corporate 
home  in  any  jurisdiction  in  which  it  has  property  exposed  to 
the  levy  of  an  execution  sufficient  to  satisfy  any  judgment 
which  may  be  rendered  against  it,  and  in  which,  either  by 
force  of  statutory  law  there  binding  upon  it,  or  by  its  own  act 
and  agreement,  or  by  the  combined  force  of  both,  it  so  far 
becomes  in  the  person  of  its  agent,  duly  authorized  for  that 
purpose,  a  resident  therein,  as  that  a  general  personal  judg- 
ment can  be  obtained  which  will  be  binding  upon  it  and  on 
any  property  which  it  may  have  in  any  jurisdiction,  as  com- 
pletely as  if  it  had  been  sued  and  personally  served  with  pro- 
cess in  the  state  in  which  it  was  created  and  has  its  principal 
legal  location  and  place  of  business. 

The  legislature  of  the  state  of  New  York,  as  a  prerequisite 
to  permission  to  the  defendant  to  take  a  premium  from  any 
resident  of  that  state  for  insurance  upon  property  therein 
against  loss  by  fire,  required  it  to  so  far  become,  in  the  person 
of  its  agent  duly  authorized  for  that  purpose  and  residing  in 
that  state,  a  resident  there  as  that  service  of  process  made 
returnable  to  a  court  therein  could  there  be  so  made  upon  it 
as  to  support  a  general  personal  judgment,  binding  in  any 
jurisdiction;  also  to  have  therein,  at  all  times,  exposed  to  the 
levy  of  an  execution,  sufficient  property  to  satisfy  any  judg- 
ment which  might  there  be  rendered. 

The  defendant  complied  with  both  requirements, — appointed 
and  empowered  the  agent,  and  continuously  thereafter  held 
the  required  amount  of  property  there  exposed  to  an  execu- 
tion. The  legal  result  of  this  combination  of  requirement  and 
submission  is,  that  on  the  day  of  the  execution  of  the  policy, 
the  defendant  had,  and  from  thence  hitherto  has  continued  to 
have,  a  legal  location  in  the  state  of  New  York,  by  the  act  of 
its  legislature,  for  the  purpose  of  determining,  in  the  event  of 
a  contest  between  its  own  citizens,  which  of  them  is  enti- 
tled to  receive  the  amount  payable  under  one  of  its  policies, 
and  of  enforcing  payment  from  its  property  therein.  Hutch- 
inson, the  other  party  to  the  contract,  is  also  a  resident  there; 
the  property  insured  was  there;  the  loss  occurred  there. 
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The  aitiis  of  the  debt  under  the  policy  is  as  if  both  parties 
to  it  were  natural  persons  resident  in  that  state,  and  had  en- 
tered into  a  contract  expressly  providing  for  execution  there. 
The  defendant,  having  borne  the  burden  of  obedience  to  the 
law  of  New  York,  is  entitled,  as  against  citizens  of  that  state, 
♦o  all  resulting  advantages.  One  of  them  is,  that  having  paid 
9.  debt  once  upon  compulsion  of  the  court  in  New  York  having 
orisdiction,  it  shall  be  protected  from  a  duplicate  payment  to 
citizens  of  that  state,  whom  the  assignee  there  represented, 
and  for  whom  the  court  there  spoke  in  rendering  judgment. 
Therefore,  at  the  time  of  the  assignment,  the  claim  under  the 
policy  was  an  asset  of  the  estate  of  the  assignor,  and  was  fully 
and  exclusively  under  the  control  of  the  courts  in  the  state  of 
New  York. 

The  assignment  was  in  accordance  with  the  law  of  that 
state;  the  plaintiffs  were  resident  there,  parties  to  those  laws, 
and  owing  obedience  to  them,  and  are  conclusively  bound 
thereby.  It  is  not  for  them  to  come  into  this  jurisdiction  and 
complain  of  the  operation  of  the  law  of  their  own  state  upon  a 
contract  which,  together  with  all  parties  to  it,  and  themselves 
as  well,  was  subject  to  that  law.  It  is  not  for  them  to  say  here 
what  they  would  not  be  allowed  to  say  in  their  own  jurisdic- 
tion,— in  the  jurisdiction  comprehending  all  parties  and  the 
property  and  the  contract,  namely,  that  the  law  of  New  York 
is  offensive  to  them  because  it  permits  preferences  in  assign- 
ments. They  knew  the  law  when  they  gave  credit  to  their 
debtor;  they  voluntarily  assumed  the  risk,  calculated  the 
danger  in  fixing  the  terms  of  the  transaction,  and  are  not  now 
to  be  heard  to  complain  of  it.  It  is  true,  the  law  of  New  York 
differs  from  our  own.  But  the  difference  does  not  directly 
concern  the  interests  of  our  citizens.  It  is  not  in  such  a  de- 
gree offensive  to  our  moral  sense  as  to  compel  us  to  disregard 
it,  to  the  direct  injury  of  a  resident  here. 

This  is  a  contest  between  the  plaintiffs  and  other  residents 
in  the  state  of  New  York  as  to  the  ownership  of  a  fund  in  the 
keeping  of  the  defendant,  a  stake-holder,  which,  together  with 
the  fund,  is  subject  to  the  jurisdiction  of  the  courts  there.  It 
is  certain  that  if  the  plaintiffs  had  submitted  themselves  to  a 
judgment  by  the  courts  there,  it  would  have  been  against 
them.  They  have  transferred  the  controversy  to  this  jurisdic- 
tion, within  wliich  the  defendant  has  residence  also,  and  estate, 
as  speculators  upon  the  possibility  of  obtaining  the  judgment 
here  upon  comity,  which  would  be  denied  thein  there  upon 
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law.  Practically,  they  have  there  had  all  rights  and  opportu- 
nities which  are  emhraced  in  the  expression  "  a  day  in  court"; 
they  have  no  legal  need  of  a  second  day  here. 

In  Upton  V.  Hubbard,  28  Conn.  274,  73  Am.  Dec.  670,  and 
in  Paine  v.  Lester,  44  Conn.  196,  26  Am.  Rep.  442,  access  to 
the  debtor  was  possible  only  through  the  door  of  a  court  in 
this  jurisdiction.  Therefore  it  was  opened  to  the  foreign  cred- 
itor who  first  knocked,  as  it  would  have  been  to  the  most  dili- 
gent resident.  The  debtor  was  a  mere  stake-holder;  he  was 
in  no  peril  of  double  payment;  it  mattered  not  to  him  as  to 
whom  he  paid  once.  There  was  opportunity,  and  reason  as 
well,  for  comity.     In  the  case  at  bar  there  is  neither. 

There  is  error  in  the  judgment  complained  of,  and  it  is 
reversed.  

Corporation  Doing.  Business  in  Two  or  Mors  States,  domicile  of  for 
the  purpose  of  service  of  process  or  securing  judgment  against:  Young  v. 
South  Tredeger  Ina.  Co.,  85  Tenn.  189;  4  Am.  St.  Rep.  752,  and  note  760;  -Son 
Francisco  v.  Liverpool  etc.  Ina.  Co.,  74  Cal.  11.3;  5  Am.  St.  Rep.  425. 

Extraterritorial  Effect  of  Assignment  for  Benefit  of  Creditors: 
Richardson  v.  Leavitt,  1  La.  Ann.  430;  45  Am.  Dec.  90;  Dord  v.  Bonnaffee,  6 
La.  Ann.  563;  64  Am.  Dec.  573;  note  to  Hanford  v.  Paine,  78  Id.  694;  note 
to  L(mg  V.  Towl,  97  Id.  356;  note  to  Brewer  v.  Marshall,  97  Id.  678;  Butler 
▼.  WendeU,  57  Mich.  62;  58  Am.  Rep.  329. 
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166  Connecticut,  184.J 

Husband  and  Wipe  — Wife,  when  may  Testify  against  Husband. — 
Wife  having  a  claim  as  creditor  against  the  insolvent  estate  of  her  hus- 
band may  testify  against  him,  as  to  the  character  of  the  various  transac- 
tions out  of  which  her  claim  arises,  and  as  to  conversations  which  took 
place  between  herself  and  husband  in  the  absence  of  other  witnesses  in 
relation  to  such  claim.  Such  conversations  are  not  privileged  communi- 
cations. 

Husband  and  Wife  —  Wife's  Separate  Estate.  — Connecticut  statutes  of 
1877,  General  Statutes  1888,  section  2796,  provide  that  all  property 
owned  by  the  wife  when  she  marries  shall  remain  her  sole  and  separate 
estate.  Prior  to  its  adoption  the  wife  had  in  equity  all  the  rights  of  a 
/erne  sole  in  respect  to  such  estate,  including  the  riglit  to  make  any  con- 
tracts in  relation  thereto  with  her  husband,  and  though  the  statute  pro- 
vides that  she  may  contract  with  others,  it  is  silent  as  to  her  capacity  to 
contract  with  her  husband;  but  such  silence  cannot  be  construed  as  im- 
plying an  impairment  of  her  prior  right  to  enter  into  such  contracts. 
Therefore,  a  woman  married  since  tlio  adoptiuti  of  such  act  retains  such 
Tight. 
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Husband  akd  WiFp.  —  Rule  that  Wifb  shall  kot  Testify  against  hu». 
band  is  founded  upon  their  legal  unity  and  the  policy  of  preventing  dis* 
cord  between  them,  but  it  is  not  applicable  to  actions  at  law  in  which  the 
husband  and  wife  have  conflicting  interests  and  are  opposing  parties,  a* 
in  divorce  actions,  suits  by  the  wife  seeking  protection  against  the  hue* 
band,  or  suits  in  equity  relating  to  the  wife's  sepairate  estate. 

T.  H.  Russell^  for  the  appellants. 
E.  P.  Arvine^  for  the  appellee. 

Beardsley,  J.  This  is  an  appeal  from  the  allowance  by 
the  commissioners  on  the  insolvent  estate  of  William  M.  Pem- 
berton,  assigned  in  trust  for  the  benefit  of  his  creditors,  of  the 
claim  of  his  wife,  Emily  A.  Pemberton.  The  appellants  ar© 
creditors  of  the  estate,  whose  claim  was  allowed  by  the  com- 
missioners. 

The  case  was  referred  by  the  superior  court  to  a  committee^ 
from  whose  report  it  appears  that  said  William  M.  and  Emily 
A.  were  married  in  January,  1878,  she  then  having  a  large 
property,  which  she  had  inherited,  and  he  being  without 
property.  Between  the  first  day  of  February,  1878,  and  the 
twenty-sixth  day  of  May,  1886,  he  received  from  her  various 
sums  to  the  amount  of  about  thirty  thousand  dollars. 

Most  of  these  sums  were  advanced  by  her  upon  his  promise 
to  repay  the  same  with  interest.  The  others  were  the  proceeds 
of  her  real  estate  sold  by  his  advice  and  upon  his  promise  to 
invest  the  avails  to  better  advantage,  but  which  avails  he  ap- 
plied to  his  own  use.  The  committee  finds  that  all  the  testi- 
mony offered  by  the  appellee,  in  reference  to  the  character  of 
the  various  transactions  out  of  which  the  claim  of  the  appellee 
arose,  consisted  of  the  statements  of  Mrs.  Pemberton  as  a  wit- 
ness as  to  the  conversations  which  took  place  between  herself 
and  her  husband  in  the  absence  of  other  witnesses.  The  ap- 
pellant objected  to  the  testimony  of  Mrs.  Pemberton  to  such 
conversations,  upon  two  grounds:  1.  That  the  wife  cannot  in 
this  proceeding  testify  against  her  husband  or  his  estate  in 
reference  to  this  matter;  and  2.  That  her  testimony  was  a 
statement  of  confidential  communications  made  to  the  wife 
by  the  husband.  The  committee  admitted  the  evidence,  and 
the  appellants  remonstrated  upon  this  ground  against  the  ac- 
ceptance of  the  report  of  the  committee,  and  the  court  over- 
ruled the  remonstrance.  We  think  that  the  evidence  was 
clearly  admissible. 

Commissioners  on  insolvent  estates,  and  the  superior  court 
on  appeal  from  their  decisions,  act  both  as  courts  of  law  aniJ 
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courts  of  equity:  Collins  v.  Tillou's  Adrn'r,  2Q  Conn.  361;  68 
Am.  Dec.  398.  Mr.  and  Mrs.  Pemberton  were  married  after 
the  statute  of  1877  went  into  effect.  That  statute  provides 
that  "  in  all  marriages  hereafter  contracted,  neither  the  hus- 
band nor  wife  shall  acquire  by  force  of  the  marriage  any  right 
to  or  interest  in  any  property  held  by  the  other  before  mar- 
riage  The  wife  shall  have  power  to   make  contracts 

with  third  persons,  and  to  convey  to  them  her  real  or  personal 
estate,  in  the  same  manner  as  if  she  were  unmarried  ":  Gen. 
Stat.  1888,  sec.  2796. 

By  this  statute,  in  cases  provided  for  by  it,  all  thie  property 
of  the  wife  owned  by  her  when  married  became  her  sole  and 
separate  estate.  Prior  to  its  adoption  the  wife  had,  in  equity, 
all  the  rights  of  a /erne  sole  in  respect  to  such  estate,  including 
the  right  to  make  any  contracts  in  relation  to  it  with  her  hus- 
band.   • 

In  Comstock's  Appeal,  55  Conn.  214,  this  court  says:  "That 
separate  estate  she  [the  wife]  can  dispose  of  as  she  pleases. 
She  may  put  it  into  his  [the  husband's]  hands  to  manage  as 
her  agent,  she  may  loan  it  to  him,  and  she  may  make  an  ab- 
solute gift  of  it  to  him."  The  statute,  which  is  particularly 
conversant  with  the  legal  rights  and  obligations  of  the  parties, 
while  it  provides  that  the  wife  may  contract  with  others,  is 
silent  as  to  her  capacity  to  contract  with  her  husband;  but  no 
intention  to  impair  her  prior  right  to  enter  into  such  contracts 
is  implied  by  such  silence.  The  statute  was  not  designed  to 
abridge  any  rights  of  property  which  the  wife  had  before  its 
enactment;  but  on  the  contrary,  its  object  was  to  invest  her 
with  the  complete  ownership  and  control  of  the  property 
which  she  had  when  married,  or  might  thereafter  acquire.  It 
may  well  be  that  the  legislature  deemed  it  wise  to  leave  con- 
tracts between  husband  and  wife  to  the  jurisdiction  of  courts 
of  equity. 

The  rule  of  the  common  law  that  the  wife  shall  not  testify 
against  the  husband  is  founded  upon  their  legal  unity  and  the 
policy  of  preventing  discord  between  them.  It  is  not  appli- 
cable to  actions  at  law  in  which  the  husband  and  wife  have 
conflicting  interests  and  are  opposing  parties,  as  petitions  for 
divorce  or  suits  by  the  wife  seeking  protection  against  the  hus- 
band, and  has  no  application  to  suits  in  equity  relating  to  the 
wife's  separate  estate. 

In  a  court  of  ecjuity,  the  statua  of  the  wife  in  respect  to  such 

estate  is  not  affected  by  her  marriage;  but  she  has  all  the 
AM.  ST.  RBP.,  Vol.  vn.  —  viO 
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rights  of  &feme  sole:  Butler  v.  Buckingfuim^  5  Day,  501;  5  Am. 
Dec.  174;  Jmlay  v.  Huntington^  20  Conn.  173;  Leavitt  v.  Beime, 
21  Id.  8. 

A  claim  that,  while  the  wife  may  sne  her  husband,  and 
obtain  judgment  and  execution  against  him,  she  could  not 
testify  in  support  of  the  allegations  of  her  complaint,  because 
the  peace  of  the  family  might  thereby  be  disturbed,  would 
border  upon  absurdity. 

We  may  add  that  the  claim  that  the  privilege  of  the 
husband  was  violated  by  the  testimony  of  Mrs.  Pemberton, 
because  it  was  a  disclosure  of  private  and  confidential  com- 
munications made  by  him  to  her,  has  no  foundation  in  fact. 
The  only  communications  by  her  husband,  testified  to  by  Mrs. 
Pemberton,  were  his  promises  and  representations  made  to  in- 
duce her,  and  which  did  in  fact  induce  her,  to  advance  to  him 
the  money  in  question.  They  were  presumably  made-  to  evi- 
dence his  indebtedness  to  her,  and  constituted  his  contract  for 
its  payment.  They  were  no  more  privileged  than  a  promis- 
sory note  would  have  been  if  he  had  made  his  contract  in  that 
form. 

The  appellant  also  remonstrated  against  the  acceptance  of 
the  report  upon  the  ground  that  the  committee  permitted  a 
leading  question  to  be  put  to  a  witness,  and  upon  the  further 
ground  that  he  refused  to  grant  an  adjournment  of  the  trial 
when  requested  to  do  so  by  the  appellant's  counsel.  These 
claims  have  not  been  pressed  in  argument,  and  so  obviously 
refer  to  a  mere  exercise  of  discretion  by  the  committee  as  not 
to  require  discussion. 

There  is  no  error  in  the  judgment  appealed  from. 


COMPCTE5CT    or    HcSBAUD    OH    WiTB  AS  WmrSSS    AGAIKST  THX  OtKKR: 

CkaaHh^laim  t.  /Vof>fe,  23  N.  T.  85;  80  Am.  Deo.  265,  and  nota. 
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Brown  and  Brothers  v.  Brown. 

[66  CoNNBcncuT,  249.J 
EXEOUTOBS  AND  ADMINISTRATORS  —  PRESENTATION  OF  ClAIM  AGAINST  ES- 
TATE. —  Where  the  president  of  a  corporatioa  is  executor  and  principal 
legatee  under  his  father's  will,  and  also  custodian  of  a  note  given  by  the 
latter  in  favor  of  such  corporation,  the  knowledge  and  possession  of  the 
note  as  president  of  the  corporation  is  knowledge  and  possession  of  it  aa 
executor,  so  that  no  formal  presentation  ia  necessary  in  order  to  make 
the  note  a  valid  claim  against  the  estate;  and  it  makes  no  difference  that 
such  executor  kept  the  fact  that  he  was  custodian  of  the  note  secret  from 
the  corporation  until  after  the  time  for  presenting  claims  against  the 
estate  had  expired. 

EXXCTTTORS    AND    ADMINISTRATORS  —  AGREEMENT    BT    ExECUTORS    BiNDINO 

AGAINST  Estate.  —  Where,  in  an  action  on  a  note  against  an  estate,  the 
executors  agree  in  writing  that  plaintiff  take  judgment  for  the  amount 
of  the  note,  with  certain  limitations  on  the  use  of  such  judgment,  this  ia 
binding  against  the  estate,  as  an  admission,  and  admissible  in  evidence, 
that  the  note  had  been  properly  presented  against  the  estate,  and  also 
of  its  liability  upon  the  note  in  suit. 

J.  W.  Webster  and  S.  W.  Kellogg,  for  the  appellants. 

Q.  E.  Ferry  and  J.  W.  Ailing,  for  the  appellees. 

Park,  C.  J.  This  case  comes  before  us  on  an  appeal  from 
the  judgment  of  the  superior  court  in  denying  a  motion  to  set 
aside  a  nonsuit.  From  the  testimony  produced  by  the  plain- 
tiff on  the  trial,  and  which  is  spread  upon  the  record,  it  ap- 
pears that  Philo  Brown,  of  whose  will  the  defendants  are 
executors,  on  the  first  day  of  July,  1878,  made  his  note  for 
the  sum  of  one  hundred  and  twenty-five  thousand  dollars, 
payable  on  demand  to  Brown  and  Brothers,  the  plain tifi^  cor- 
poration, with  interest,  and  left  it  with  William  H.  Brown, 
now  one  of  his  executors,  who  was  then  the  president  of  the 
corporation.  No  question  is  made  as  to  the  consideration  of 
the  note,  and  the  history  of  the  transactions  out  of  which  it 
grew  and  the  circumstances  in  which  it  was  given  are  of  no 
importance  to  the  decision  of  the  case.  William  H.  Brown 
was  a  principal  legatee  under  the  will  of  Philo  Brown,  who 
was  his  father,  and  had,  therefore,  a  direct  interest  in  pre- 
venting a  presentation  of  the  note  against  the  estate.  Philo 
Brown  died  in  May,  1880,  a  little  less  than  two  years  after  the 
note  was  given,  and  up  to  that  time  William  H.  Brown  had 
kept  the  fact  that  he  had  received  the  note  from  the  knowl- 
edge of  the  other  directors  and  members  of  the  corporation, 
and  after  his  father's  death  he  kept  the  fact  secret  in  the 
same  manner  until  after  the  completion  of  the  settlement  of 
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his  estate  in  1884,  and,  of  course,  until  a  long  time  after  th& 
period  limited  for  presenting  cliiims  against  the  estate  had 
expired,  which  was  in  December,  1880.  The  present  suit  was 
brought  upon  the  note  against  the  estate  on  the  tenth  day  of 
June,  1884.  which  was  less  than  four  months  after  the  exist- 
ence of  the  note  had  been  brought  to  the  knowledge  of  the  di- 
rectors of  the  corporation  other  than  William  H.  Brown. 

Tho  first  question  that  presents  itself  in  the  case  is,  whether 
the  chiim  was  legally  presented  against  the  estate  of  Phila 
Brown.  It  is  clear  that  the  mere  fraud  of  William  H.  Brown 
in  concealing  the  existence  of  the  note  and  in  keeping  it  back 
from  a  former  and  regular  presentation  against  the  estate 
cannot  help  the  plaintiff  corporation.  Every  corporation 
must  bear  the  fraud  of  its  own  agents.  But  we  think  it 
clear  that,  as  William  H.  Brown  was  one  of  tlie  executors  of 
Philo  Brown's  will,  his  knowledge  and  posses.sion  of  the  note 
as  president  of  the  corporation  were  his  knowledge  and  pos- 
session of  it  as  executor.  As  he  was  acting  in  both  capacities, 
he  had  that  knowledge  and  possession  in  both  capacities. 

It  has  been  long  settled  by  our  decisions  and  practice,  that 
a  formal  presentation  of  a  claim  to  an  executor  or  adminis- 
trator is  not  necessary:  Hammett  v.  Starkweather,  47  Conn. 
439.  The  language  of  our  statute  has  been,  through  all  our 
revisions,  that  the  creditor  "shall  exhibit  his  claim."  He 
must  in  some  way  bring  it  to  the  knowledge  of  the  executor. 
It  need  not  be  done  in  writing.  It  is  not  enough  that  the  ex- 
ecutor has  in  some  casual  or  outside  way  learned  of  the  exist- 
ence of  the  debt.  He  may  perhaps  have  found  some  entry 
with  regard  to  it  among  the  papers  of  the  deceased,  or  may 
have  heard  it  spoken  of  in  the  street.  It  must  be  brought  to 
his  knowledge  by  some  action  of  the  claimant,  or  in  his  be- 
half, that  the  claim  is  held  against  the  estate.  Here  William 
H.  Brown,  as  president,  had  full  knowledge  of  the  existence 
of  the  claim  and  of  his  duty  to  present  it  against  the  estate. 
But  there  was  no  reason  why  he  should  go  through  the  form  of 
giving  himself  notice  of  it;  that  notice  in  his  other  capacity 
he  had  already.  There  was  no  need  of  his  making  an  oral 
declaration  in  one  capacity  to  himself  in  the  other.  The 
speaker  and  listener  would  have  been  the  same  person. 

In  Thomas  v.  Chamberlain,  39  Ohio  St.  112,  it  is  held  that 
where  the  same  person  was  administrator  of  both  the  credi- 
tor and  the  debtor  estate,  no  formal  presentation  of  a  claim  of 
the  former  estate  against  the  latter  was  necessary,  but  that 
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tiin  possession  of  the  evidence  of  the  claim  as  administrator  of 
the  former  estate  was  a  possession  of  it  as  administrator  of  the 
latter,  and  that  the  law  would  infer  a  presentation  of  it. 

We  have  no  hesitation  in  deciding  that  the  claim  was 
legally  exhibited  to  the  executor  within  the  time  limited  for  the 
presentation  of  claims. 

The  question  whether  the  suit  was  brought  within  four 
months  after  notice  of  the  rejection  of  the  claim  by  the  ex- 
ecutors, is  one  that  does  not  arise  in  the  case  as  it  stands. 
It  is  wholly  matter  of  defense,  and  one  that  constituted  no 
part  of  the  plaintiffs'  case.  We  do  not  think  it  proper,  at  this 
€tage  of  the  case,  to  give  the  question  any  consideration. 

The  questions  made,  with  regard  to  the  rulings  of  the  court 
in  excluding  evidence  offered  by  the  plaintiffs,  do  not  properly 
arise  upon  the  question  of  setting  aside  the  nonsuit.  I  f  evi- 
dence had  been  admitted  that  should  have  been  excluded,  it 
would  be  necessary  that  the  ruling  of  the  court  should  l>e  vin- 
dicated if  we  were  to  hold  that  the  plaintiffs  had  made  out  a 
prima  facie  case.  But  if  their  case  is  made  out  without  the 
excluded  evidence,  the  erroneous  ruling  has  been  so  far  harm- 
less and  may  be  laid  out  of  the  case. 

There  is,  however,  one  question  of  evidence  of  some  impor- 
tance that  will  arise  upon  the  further  trial  of  the  case,  and 
which,  as  the  counsel  have  argued  it,  we  will  express  an 
opinion  upon. 

While  the  present  suit  was  pending,  on  the  7th  of  August, 
1884,  the  following  paper  was  executed  by  William  H.  Brown, 
in  his  individual  capacity,  and  as  executor  and  trustee,  and 
by  Hiram  Van  Dusen,  his  co-executor  and  trustee,  and  de- 
livered to  Brown  and  Brothers,  the  plaintiffs:  — 

"  In  consideration  of  a  discharge  to  be  executed  by  Brown 
and  Brothers,  of  Waterbury,  Connecticut,  releasing  and  dis- 
charging William  Henry  Brown  and  the  estate  of  Philo 
Brown,  deceased,  from  all  claims  and  demands,  except  a  note 
of  one  hundred  and  twenty-five  thousand  dollars  now  in  suit 
against  the  executors  of  said  estate,  we,  William  Henry 
Brown,  individually  and  as  executor  and  trustee,  and  Hiram 
Van  Dusen,  executor  and  trustee  of  the  estate  of  Philo  Brown, 
<io  hereby  promise  and  agree  to  and  with  said  Brown  and 
Brothers  that  said  Brown  and  Brothers  may  acquire  and  se- 
cure whatever  interest  they  can  in  the  homestead  of  said 
deceased  by  judgment  on  said  note  now  in  suit;  provided  that 
€aid  Brown  and  Brothers  shall  not  disturb  the  widow  of  said 
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Philo  Brown  in  the  occupancy  of  said  homestead  during  her 
life  upon  or  by  means  of  said  claim  of  one  hundred  and 
twenty-five  thousand  dollars;  and  we  further  agree  that  said 
company  may  enforce  any  lien  which  they  may  have  for  said 
indebtedness  on  all  stock  of  said  estate  in  said  company;  and 
I,  William  Plenry  Brown,  hereby  agree  to  transfer  to  the  order 
of  Brown  and  Brothers,  or  to  such  person  as  they  shall  direct, 
my  interest  in  all  stock  of  the  company  in  which  I  have  an 
interest;  provided  that  this  agreement  and  any  transfers  made 
in  pursuance  thereof  are  not  in  any  way  to  affect  or  prejudice 
the  rights,  if  any,  of  the  said  widow,  or  of  Mrs.  Cornelia  A. 
Buel,  or  either  of  them,  under  their  denial  of  said  lien. 

"  Dated  this  seventh  day  of  August,  1884. 

"  Wm.  Henry  Brown.  [l.  s.] 

"Wm.  Henry  Brown,  [l.  s.} 

"As  Executor  and  Trustee. 
**  Hiram  Van  Dusen,  [l.  s.] 

"As  Executor  and  Trustee." 

This  document  the  plaintiffs  offered  in  evidence,  and  the 
court  excluded  it.  The  ground  of  the  exclusion  does  not 
appear  from  the  report  of  the  evidence.  We  think  it  should 
have  been  received.  The  paper  is  signed  by  both  executors, 
so  that  no  question  arises  as  to  the  power  of  one  executor  to 
make  an  agreement  binding  on  the  other.  And  it  not  only 
treats  the  note  in  question  as  in  suit  without  suggesting  an 
objection  to  it  (an  admission  that  it  had  been  properly  pre- 
sented), but  consents  that  the  plaintiffs  may  take  a  judgment 
in  the  suit  for  the  amount  of  the  note,  with  only  this  limita- 
tion upon  the  use  of  the  judgment,  that  the  widow  shall  not 
be  disturbed  in  her  life  occupancy  of  the  homestead,  and  that 
certain  rights,  if  any,  of  the  widow  and  Mrs.  Buel  in  the  stock 
of  Brown  and  Brothers  held  by  the  estate  shall  not  be  p^'eju- 
diced.  This  limitation  does  not  enter  into  the  judgment.  It 
is  only  the  personal  agreement  of  Brown  and  Brothers  that 
they  will  not  use  the  judgment  after  it  is  obtained  adversely 
to  these  specified  interests.  It  is  an  admission  of  the  liability 
of  the  estate  upon  the  note  in  suit. 

But  it  is  contended  that  an  executor  or  administrator  has 
no  power  to  bind  an  estate  by  his  admissions;  and  in  support 
of  this  claim,  the  case  of  Rhodes  v.  Seymour,  36  Conn.  1,  de- 
cided in  1869,  and  some  of  the  earlier  decisions  of  this  court, 
are  cited.  It  is  not  necessary  for  us  to  controvert  the  rule 
that  seems  to  be  established  by  these  decisions  as  the  law  of 
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this  state,  though  different  from  the  law  of  some  of  our  sister 
states,  that  a  mere  admission  by  an  executor  or  administrator 
of  some  fact  affecting  the  liability  of  the  estate  is  not  evidence 
against  the  estate.  We  have  here  something  more  than  an 
admission.  It  is  an  agreement,  by  the  executors  as  defend- 
ants in  the  present  suit,  made  while  the  suit  was  pending, 
and  with  regard  to  the  claim  in  suit.  It  is  difficult  to  see 
why  such  an  agreement,  upon  a  valid  consideration,  should 
not  be  binding  and  sustained  by  the  court;  much  more  why 
it  should  not  be  admissible.  The  defendants  had  full  power 
by  a  demurrer  to  admit  the  facts  alleged;  and  in  any  case,  an 
executor  could  allow  a  default  to  be  taken,  and  have  the  case 
heard  in  damages.  An  executor  or  administrator  can,  in  the 
exercise  of  his  judgment,  pay  a  debt  proved  against  the 
estate.  If  he  may  pay  the  debt,  it  is  difficult  to  see  why,  when 
suit  is  brought,  he  may  not  agree  that  judgment  may  be  taken. 
Such  a  view  is  amply  sustained  by  the  authorities:  Emerson 
V.  Thompson,  16  Mass.  429;  Hill  v.  Buckminster,  5  Pick.  891; 
Faunce  v.  Gray,  21  Id.  245;  Phillips  v.  County  of  Middlesex, 
127  Mass.  262;  Eckert  v.  Triplett,  48  Ind.  174;  17  Am.  Rep. 
735;  Church  v.  Howard,  79  N.  Y.  415,  418;  Lawson  v.  Powell^ 
31  Ga.  681;  79  Am.  Dec.  296. 

We  think  the  document  should  have  been  received  in  evi- 
dence. 

There  is  error  in  the  judgment  complained  of,  and  it  is 
reversed.  _^ 

PowBR  OF  ExEOCTOR  TO  BiKD  ESTATE  by  his  declarations,  admissions,  or 
promises:  Lawson  v.  Powell,  31  Ga.  681;  79  Am.  Dec.  296. 
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Evidence  —  Declarations. — In  Action  to  Recover  Proceeds  of  Salb 
of  a  bond  claimed  to  have  been  placed  in  defendant's  hands,  but  which 
bond  defendant  claims  plaintiff  never  had,  and  that  the  whole  story  is  a 
fabrication  of  recent  origin,  plaintiff  may  prove,  for  the  purpose  of  show- 
ing that  she  was  the  owner  of  such  bonds  long  before  the  present  action 
was  commenced,  that  on  delivering  a  package  to  a  friend,  she  told  her 
to  keep  it  in  a  safe  place;  that  it  contained  such  bouds;  also  that,  four 
years  before,  she  stated  to  a  witness  that  she  owned  such  bouds;  and 
such  declarations  are  admissible,  notwithstanding  the  absence  of  defend- 
mnt  when  they  were  made. 
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WrrNKSs  MAT  Always  Rkiuksh  his  Memort  from  a  Memorandum, 
when  he  does  in  fact  testify  from  his  memory  thns  refreshed;  and  it  is 
no  objection  to  the  memorandam  that  it  vras  written  by  the  witness's 
son,  in  his  presence  and  at  his  dictation,  for  it  is  the  memorandam  of  the 
witness,  and  not  that  of  the  son. 

W.  L.  Bennett  J  for  the  appellant. 
C.  S.  Hamilton^  for  the  appellee. 

Park,  C.  J.  On  the  trial  of  this  case  in  the  court  below  the 
plaintiff  offered  evidence  to  prove,  and  claimed  to  have  proved, 
that  in  the  spring  of  1884  she  put  $1,060  into  the  hands  of  the 
defendant  for  him  to  purchase  for  her  a  first-mortgage  bond  of 
$1,000  of  the  Metropolitan  Elevated  Railroad  Company;  that 
he  purchased  the  bond  and  delivered  it  to  her,  and  that  she 
afterwards  returned  it  to  him  for  safe-keeping;  that  in  April, 
1885,  she  purchased  a  house  in  the  city  of  New  Haven,  and 
was  under  the  necessity  of  selling  the  bond  to  raise  a  part  of 
the  purchase-money,  and  that  she  requested  the  defendant  to 
Bell  it  for  her;  that  he  advised  her  not  to  sell,  as  the  bonds  of 
the  company  were  rising  in  value,  but  to  get  a  loan  and  pledge 
the  bond  as  collateral;  that  the  defendant  did  this  for  her,  and 
brought  her  $892.75,  which  she  paid  on  her  purchase;  that  in 
July,  1885,  the  defendant  sold  the  bond  for  $1,077.50,  without 
the  July  coupon  of  $30,  and  that  he  has  ever  since  refused, 
though  often  requested,  to  pay  the  balance  of  the  money  left 
in  his  hands. 

The  defendant  denied  all  the  claims  of  the  plaintiff  as  to 
the  purchase  and  sale  of  the  bond,  and  as  to  the  delivery  to 
him  of  any  money  for  such  a  purpose,  and  claimed  that  her 
entire  story  was  a  fabrication. 

The  plaintiff,  for  the  purpose  of  helping  out  her  case,  offered 
evidence  to  prove  that  this  bond  was  one  of  four  which  she 
had  owned,  and  which  had  been  purchased  for  her  by  the  de- 
fendant, the  other  three  having  been  purchased  in  the  year 
1879;  that  at  that  time  she  put  into  the  defendant's  hand& 
$3,160  for  the  purchase  of  those  three  bonds,  all  of  which  were 
of  the  same  character  and  amount  as  the  one  first  referred  to, 
and  that  he  purchased  and  delivered  them  to  her;  that  she 
put  them  in  a  tin  case  which  he  furnished  her  for  the  purpose, 
and  which  she  kept  in  her  sleeping  apartment;  that  in  De- 
cember, 1883,  a  fire  took  place  in  the  house  in  the  night,  and 
that  she  fled  to  the  house  of  Mrs.  Lyon,  a  neighbor;  that  the 
fire  was  soon  extinguished,  and  that  she  returned  and  found 
the  bonds  had  not  been  injured,  and  that  she  took  theui  to  the 
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house  of  Mrs.  Lyon,  and  delivered  the  tin  case  containing  them 
CO  Lena  Lyon,  the  daughter  of  Mrs.  Lyon.  The  defendant 
denied  all  knowledge  of  or  connection  with  any  such  bonds  on 
his  part,  and  it  thus  became  a  question  bearing  materially 
upon  the  whole  case  whether  the  plaintiff  ever  had  any  such 
bonds  and  any  such  dealings  with  the  defendant  with  regard 
to  them,  or  whether  her  whole  story  was  a  fabrication. 

When  the  plaintiff  had  stated  that  she  had  thus  delivered 
the  package  to  Miss  Lyon  for  safe-keeping,  she  was  asked  by 
her  counsel,  ''What  did  you  ask  her  to  do  with  it?"  to  which 
she  replied,  "I  asked  her  to  keep  it  safely."  Her  counse) 
then  asked  her,  '*  What  direction  did  you  give  her  in  regard 
to  keeping  it?"  to  which  she  answered,  "I  asked  her  to  put 
it  in  a  safe  place  for  me;  for  they  were  my  bonds." 

To  both  of  these  questions  and  the  answers  the  defendant 
objected,  and  especially  to  her  declaration  in  the  last  answer 
that  they  were  her  bonds.  The  court  admitted  the  evidence, 
and  this  raises  the  first  question  in  the  case. 

We  think  the  court  committed  no  error  in  this  ruling. 
The  evidence  was  offered  to  show  that  the  plaintiff's  conduct, 
long  before  any  controversy  had  arisen  with  regard  to  the 
matter,  was  in  entire  keeping  with  the  possession  of  the  bonds 
to  which  she  had  testified.  There  was  nothing  in  the  appear- 
ance of  the  package  tending  to  show  that  it  contained  the 
bonds,  or  anything  of  value,  while  her  conduct  and  speech  were 
a  natural  indication  that  it  did  contain  valuable  bonds.  If,  as 
she  claims,  it  contained  the  bonds  in  question,  it  would  have 
been  very  remarkable  and  contrary  to  human  experience  if 
she  had  not  informed  Miss  Lyon  of  its  value,  and  of  the  im- 
portance of  keeping  it  safely,  while  if  the  package  contained 
nothing  of  value,  no  adequate  motive  can  be  conceived  for  her 
caution  with  regard  to  its  safe-keeping,  or  her  statement  as  to 
its  containing  her  bonds.  Indeed,  no  adequate  motive  can  be 
conceived  for  her  getting  it  from  the  place  where  she  had  kept 
it,  and  bringing  it  to  Mrs.  Lyon's  house.  If  it  had  appeared 
that  she  had  delivered  it  to  Miss  Lyon  without  any  sugges- 
tion of  its  value  or  of  its  containing  her  bonds,  the  fact  would 
have  been  at  once  seized  upon  by  the  opposing  counsel  as 
showing  that  the  package  contained  nothing  of  value,  and 
that  her  whole  testimony  with  regard  to  it  was  false. 

The  plaintiff's  remark  that  the  package  contained  her 
bonds  was  admissible  rather  as  an  act  than  as  a  statement, 
and  wholly  on  the  ground,  as  we  have  before  remarked,  that 
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it  was  a  natural  act.  If  it  were  to  be  taken  as  a  stutement, 
its  value  might  depend  upon  her  veracity;  but  if  regarded  as 
an  act,  the  question  of  veracity  does  not  arise.  The  question 
was,  whether  she  had  those  bonds.  Her  conduct  before  any 
controversy  arose  becomes  an  important  indication  of  the 
real  fact.  Thus,  suppose  she  had  hired  a  drawer  in  a  safe- 
deposit  vault,  and  had  placed  a  package  in  it,  there  being  no 
pretense  that  she  had  any  other  bonds  than  these,  her  con- 
duct, even  if  no  word  had  been  spoken,  would  be  admissible 
in  evidence  as  strengthening  the  probability  that  she  had  the 
bonds.  Now,  if  in  hiring  the  drawer  she  had  remarked  that 
she  wanted  it  to  keep  some  railroad  bonds  in,  the  remark 
would  be  admissible  as  a  part  of  her  conduct  in  the  matter, 
not  as  a  declaration  purporting  to  be  truthful,  but  as  a  natural 
act  in  the  circumstances.  It  would  be  of  the  same  precise 
nature  as  the  act  of  hiring  the  drawer  without  any  declaration 
as  to  the  use  to  be  made  of  it.  Just  so,  if  she  had  put  the 
bonds  in  her  tax-list,  no  controversy  having  then  arisen,  that 
fact  would  operate  in  her  favor,  but  only  as  a  natural  act  on 
her  part,  not  as  a  declaration  independent  of  the  act. 

This  view  of  the  matter  disposes  of  the  objection  made  by 
the  defendant's  counsel  that  he  was  not  present  to  hear  what 
was  said.  There  was  clearly  no  more  necessity  that  the  de- 
fendant should  have  been  present  and  have  heard  her  remark 
than  it  would  have  been  in  the  case  supposed  that  he  should 
have  been  present  and  seen  her  hire  the  drawer  in  the  safe- 
deposit  vault.  Neither  act  had  any  relation  to  him.  The 
principle  upon  which  declarations  made  by  a  party  to  a  con- 
troversy are  admissible  when  made  in  the  presence  of  tho 
other  party,  and  inadmissible  otherwise,  is,  that  when  heard 
by  him  he  has  the  opportunity  to  contradict  them,  and  his 
failure  to  do  so  is  equivalent  to  an  admission  of  the  truth  of 
the  statement  of  his  adversary.  But  here  there  was  nothing 
which  he  had  at  the  time  any  interest  in  denying,  while,  re- 
garding the  whole  as  simply  constituting  an  act  on  the  part  of 
the  plaintiff,  it  was  not  a  matter  calling  for  admission  or  denial. 

There  is  another  ground  upon  which  this  evidence  became 
pertinent  and  admissible.  The  defendant  claimed  that  the 
suit  was  fraudulently  brought  to  extort  money  from  him,  and 
that  the  plaintiff's  story  was  not  only  an  entire  fabrication,  but 
was  one  of  recent  origin.  Of  course  it  was  admissible  on  her 
part  to  show  that  it  was  not  of  recent  origin,  and  nothing  was 
more  pertinent  than  this  evidence  upon  that  matter. 
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But  the  plaintiff  further,  for  the  purpose  of  showing  that  her 
claim  to  the  ownership  of  the  bonds  was  not  of  recent  origin, 
offered  one  Charles  H.  Card  as  a  witness,  who  testified  that 
^bout  four  years  before  the  trial,  and  before  any  controversy 
with  regard  to  the  matter  had  arisen,  she  stated  to  him  that 
jhe  had  some  Elevated  Railroad  Company  bonds.  This  evi- 
dence the  court  received,  against  the  objection  of  the  defend- 
ant's counsel. 

There  was  no  error  in  this  ruling.  The  question  was.  When 
did  the  plaintiff  first  claim  to  own  the  bonds?  The  fact  could 
not  be  proved  otherwise  than  by  her  declarations.  The  de- 
fendant claimed  that  she  had  never  pretended  to  own  them 
till  recently.  This  could  be  met  only  by  showing  that  she  had 
claimed  to  own  them  at  an  earlier  time,  and  the  fact  that  she 
had  made  the  claim  four  years  before  became  one  of  increased 
weight  in  her  favor  in  meeting  the  claim  of  the  defendant. 
And  it  is  of  no  consequence  here,  as  in  the  case  we  have  be- 
fore considered,  that  the  defendant  was  not  present  when  tho 
statement  was  made. 

The  counsel  for  the  defendant  cross-examined  the  plaintiff 
with  regard  to  the  sources  from  which  she  derived  the  money 
which  she  claimed  to  have  invested  in  the  bonds,  and  she 
stated  in  reply  to  his  questions  that  she  carried  on  the  business 
of  a  milliner  and  dress-maker  in  the  city  of  New  Haven,  and 
that  her  customers  were  of  the  wealthy  class,  who  paid  her 
good  prices  for  her  work.  On  her  redirect  examination  she 
was  asked  to  state  the  names  of  her  customers.  In  doing  so 
she  used  a  memorandum  for  the  purpose  of  refreshing  her 
recollection,  which  was  written  by  her  son  at  her  dictation. 
The  defendant's  counsel  objected  to  any  use  of  the  memoran- 
dum, but  the  court  admitted  it. 

There  was  no  error  in  this  ruling.  A  witness  may  always 
refresh  his  memory  by  referring  to  a  memorandum,  where  he 
does  in  fact  testify  from  his  memory  thus  refreshed.  It  is  no 
objection  to  the  memorandum  here  that  the  names  were  writ- 
ten by  her  son,  for  he  did  it  in  her  presence  and  upon  her  dic- 
tation, so  that  it  was  her  memorandum,  and  not  his. 

There  is  no  error  in  the  judgment  appealed  from. 


DscLAKATioys  ov  Pabtt  to  Suit,  wbxs  Admissible  in  EviDBKCit 
SUtckman  v.  State,  21  Tex.  App.  394;  5  Am.  St.  Bep.  894,  and  note  896; 
eompare  Clever  v.  HUberry,  116  Pa.  St.  431. 
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Witnesses  how  Fak  may  Refresh  Memory  from  Memoranditbi  not 
Made  by  Themselves:  fJill  v.  State,  17  Wis.  675;  86  Am.  Dec.  736;  note 
to  State  V.  Bacon,  98  Id.  632.  But  tnemoranda  prepared  by  attomeya  of 
witness  several  months  after  the  occurrence  of  facts  testified  to  are  not  ad- 
missible to  refresh  witness's  memory:  ScJmyler  Nat.  Bank  v.  BoUong,  24  Neb. 
«25. 
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Tenancy  fob  Life —  Emblements.  —  If  tenant  for  life  sows  the  land,  bat 
dies  before  the  crop  matures,  his  executor  is  entitled  to  the  emblements 
or  profits  of  such  crop;  and  this  right  cannot  be  defeated  by  evidence  of 
the  condition  of  the  tenant's  health  at  the  time  of  planting  the  land,  or' 
by  his  or  his  lessee's  declarations  imputing  belief,  however  well  founded, 
or  knowledge,  if  possible,  that  the  tenant's  life  would  not  continue  until 
the  maturity  of  the  crop. 

Tenancy  for  Life  —  Emblements. — Right  of  executor  of  tenant  for  life 
to  the  crop  planted  by  the  latter  during  his  lifetime  does  not  depend 
upon  whether  the  land  was  cultivated  in  a  husband-like  manner,  or  the 
crop  planted  in  the  customary  way. 

i.  Harrison  and  E.  Zacher,  for  the  appellant. 

E.  P.  Arvine  and  O.  A.  Tyler,  for  the  appellee. 

Beabdsley,  J.  This  is  a  complaint  in  trespass,  in  which 
the  defendants  appeal  from  an  adverse  judgment  in  the  court 
of  common  pleas. 

The  material  allegations  of  the  complaint  are,  that  one 
John  B.  Bailey  was  tenant  for  life  of  a  certain  tract  of  land, 
of  which  the  defendant  George  R.  Bailey  was  tenant  for  life 
in  remainder;  that  John  B.  Bailey,  in  the  month  of  April, 
1885,  leased  the  tract  to  the  plaintiflF  for  the  term  of  three 
years;  that  the  plaintiflF  sowed  a  portion  of  the  tract  with 
winter  rye  on  the  18th  of  September,  1885;  and  that  John  B. 
Bailey  died  on  the  20th  of  September,  1885,  and  that  George 
R.  Bailey,  and  the  other  defendant  by  his  direction,  in  the 
month  of  June  following,  plowed  in  and  destroyed  the  crop  of 
rye  then  maturing.  The  truth  of  these  allegations  of  the  com- 
plaint was  admitted  upon  the  trial,  except  that  the  defendant 
claimed  that  the  rye  was  sown  on  the  nineteenth  instead  of 
the  eighteenth  day  of  September,  1885,  which,  however,  is  im- 
material. 

The  only  question  which  we  are  called  upon  to  consider 
arose  under  the  issue  formed  by  the  plaintiff's  traverse  of  the 
fiecond  answer  to  the  complaint,  the  material  part  of  which  is 
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as  follows:  "The  defendants  say  that  if  the  plaintiflFdid  any- 
thing upon  said  premises  on  September  18  or  19,  1885,  he  did 
the  same  with  full  knowledge  that  said  John  B.  Bailey  was 
then  dying;  that  if  he  did  anything,  it  was  nothing  more 
than  to  harrow  the  soil  in  a  hasty  and  superficial  manner 
immediately  after  he  had  dug  his  crop  of  potatoes  from  the 
same,  and  to  scatter  a  few  seeds  upon  the  same,  without  hav- 
ing first  plowed  and  manured  the  same,  as  is  customary  and 
proper  with  the  farmers  in  this  state,  and  at  an  untimely  sea- 
son of  the  year,  and  without  laying  the  same  down  to  grass, 
as  is  customary  and  proper;  all  of  said  acts  of  the  plaintiff 
being  for  the  purpose  of  defrauding  said  George  R.  Bailey  in 
his  use  of  and  right  to  said  land  after  the  death  of  said  John 
B.  Bailey." 

Upon  the  trial  of  this  case  to  the  jury,  the  plaintiff,  in  reply 
to  inquiries  made  by  the  defendants  upon  cross-examination, 
described  the  manner  in  which  he  prepared  the  ground  for 
the  crop.  The  defendant  afterward  asked  his  own  witness 
this  question:  "What  is  the  customary  way  of  sowing  rye,  and 
preparing  the  ground  for  it?"  The  court  excluded  this  ques- 
tion, upon  the  objection  of  the  plaintiff  that  there  was  no 
established  custom,  and  that  it  was  immaterial.  The  defend- 
ants claimed  the  testimony  to  show  that  the  land  was  not  pre- 
pared in  the  customary  way,  as  a  part  of  the  alleged  defense. 
This  ruling  of  the  court  is  assigned  for  error. 

In  support  of  the  allegation  in  the  answer  that  the  plaintiff 
knew  that  John  B.  Bailey,  the  tenant  for  life,  was  dying  when  he 
sowed  the  crop,  the  defendants  called  Dr.  Webb,  the  physician 
who  attended  him  during  the  month  of  September,  1885,  and 
who,  after  describing  his  symptoms,  testified  that  for  the  last 
week  or  more  of  his  life  he  was  gradually  failing  every  day, 
growing  weaker  and  nearer  to  his  end  every  day,  and  that  this 
was  apparent  to  every  one  who  had  common  sense. 

It  was  admitted  that  at  the  time  of  his  death,  and  for  sev* 
eral  months  before,  he  resided  with  the  plaintiff. 

The  defendants  then  offered  several  witnesses  to  testify, — 
one,  that  Bailey  appeared  to  be  dying  on  the  16th  and  17th 
of  September,  when  the  plaintiff  was  present;  another,  that 
the  plaintiff's  attention  was  called  by  him  to  Bailey's  con- 
dition on  the  18th  of  September,  1885;  another,  that  the  plain- 
tiff had  said  on  the  18th  and  19th  of  September  that  Bailey 
could  not  live  through  the  night;  and  another,  that  the  plain- 
tiff luid  said  a  few  <lay8  before  Bailey's  death  that  he  was 
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very  low.  All  of  this  evidence,  except  the  testimony  of  Dr. 
Webb,  was  objected  to  by  the  plaintiff  and  excluded.  The 
plaintiff,  against  the  objection  of  the  defendants,  was  permit- 
ted to  testify,  in  contradiction  of  Dr.  Webb,  that  the  doctor 
had  told  him,  as  late  as  the  last  week  of  Bailey's  life,  that 
''  he  might  live  for  quite  a  long  time;  that  he  might  get  out  ol 
it  and  live  for  a  year  or  two,  and  perhaps  longer,  and  might 
not  live  so  long  as  that." 

The  court  charged  the  jury  on  this  point  as  follows:  "  The 
question,  then,  is.  Did  the  plaintiflF  know  for  a  certainty  that 
his  lessor,  the  tenant  for  life  of  the  estate,  would  die  before 
he  could  mature  that  crop  ?  If  we  find  that  there  was  any 
uncertainty  in  regard  to  the  duration  of  the  life  of  Mr.  Bailey, 
you  must  find  for  the  plaintifi^  If  you  find  that  the  time  of 
his  death  was  so  certain  that  he  (Bradley)  had  no  doubt  in 
regard  to  it,  then  your  verdict  should  be  for  the  defendants." 

The  several  rulings  of  the  court,  and  the  charge  to  the  jury 
referred  to,  are  assigned  for  error.  We  do  not  think  that 
either  of  them  afford  the  defendants  any  ground  of  exception. 
On  the  contrary,  we  think  that  the  charge  was  too  favorable 
to  the  claim  of  the  defendants.  It  was  adapted  to  the  issue 
between  the  parties,  and  would  perhaps  have  been  unobjection- 
able if  that  issue  had  been  a  material  one;  but  the  issue  was 
an  immaterial  one,  and  the  plaintiff  would  have  been  entitled 
to  judgment  upon  the  conceded  facts  if  it  had  been  found  in 
favor  of  the  defendants. 

If  it  were  possible  for  the  plaintiff  to  have  had  absolute 
knowledge  beforehand  of  the  time  of  Mr.  Bailey's  death,  and 
he  had  known  that  it  would  occur  before  the  maturity  of  the 
crop  which  he  was  planting,  his  right  to  it  would  not"  be 
thereby  defeated. 

In  Coke  on  Littleton,  page  55  b,  note  1,  the  law  is  thus 
stated:  "  So,  therefore,  if  tenant  for  life  soweth  the  ground  and 
dieth,  his  executors  shall  have  the  corn,  for  that  his  estate  was 
uncertain  and  determined  by  the  act  of  God;  and  the  same 
law  is  of  the  lessee  for  years  of  the  tenant  for  life."  Blackstone 
says  (2  Com.  122):  "Therefore  if  a  tenant  for  his  own  life 
BOWS  the  land  and  dies  before  harvest,  his  executors  shall  have 
the  emblements  or  profits  of  the  crop;  for  the  estate  was  de- 
termined by  the  act  of  God,  and  it  is  a  maxim  of  the  law  that, 
Actus  Dei  nemini  facit  injuriam"  We  are  referred  to  no  case 
in  which  the  exception  claimed  by  the  defendants  has  beea 
made  to  this  rule  during  the  centuries  of  its  existence. 
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To  hold  that  this  right  may  be  defeated  after  the  tenant's 
death,  by  evidence  of  his  condition  of  health,  or  by  his  decla- 
rations or  those  of  his  lessee  imputing  a  belief,  however  well 
founded,  or  knowledge,  if  such  knowledge  be  possible,  that  his 
life  would  not  continue  until  harvest-time,  would  in  many 
cases  subvert  an  important  object  of  the  rule,  the  encourage- 
ment of  husbandry,  and  open  a  fruitful  source  of  unseemly 
litigation.  A  tenant  in  failing  health,  especially  if  he  had  ex- 
pressed a  belief  that  his  end  was  near,  would  naturally  hesi- 
tate to  put  in  crops  which  might  be  successfully  claimed  by 
his  successor  in  title,  or  in  respect  to  which  his  estate  might 
become  involved  in  litigation. 

The  question  asked  by  the  defendants  of  a  witness  as  to  the 
customary  mode  of  sowing  rye  and  preparing  the  ground  for 
it,  was  properly  excluded.  We  have  shown  that  the  plaintiff 
had  a  right  to  sow  the  rye  for  his  own  use,  and  it  was  a  mat- 
ter of  no  consequence  to  the  remainderman  how  he  did  it. 
Nor  did  his  right  to  the  crop  depend  upon  his  cultivating  the 
land  according  to  the  rules  of  good  husbandry.  If  it  was 
done  in  an  unhusband-like  manner  and  in  such  a  way  that  the 
crop  would  be  an  inconsiderable  one,  it  would  be  wholly  his 
own  loss.  The  fact  of  his  hurried  and  imperfect  mode  of  sow- 
ing the  land  may  have  been  of  pertinence  to  the  question 
whether  he  was  in  reality  sowing  rye  or  only  pretending  to  do 
so.  But  it  was  not  offered  for  this  purpose,  but  to  show  that 
he  was  acting  in  the  belief  that  the  tenant  for  life  would  die 
in  a  few  days.  But  as  we  have  already  shown,  this  belief  was 
of  no  importance.  His  right  did  not  depend  upon  the  con- 
dition of  the  tenant  for  life.  And  he  would  have  no  interest 
in  putting  any  labor  on  the  land  as  a  matter  of  mere  pretense, 
as  he  would  only  lose  his  labor  by  so  doing. 

There  is  no  error  in  the  judgment  appealed  from. 


Emblements  Pass  to  Executor  upon  death  of  life  tenant,  if  not  devisedt 
Braditiuiwy.  Ellis,  2  Dev.  &  B.  20;  32  Am.  Dec.  686,  and  note  689;  Detmel 
V.  Nopkinaon,  66  Me.  350;  18  Am.  Rep.  227;  note  to  Milea  v.  Milea,  64  Am. 
Dec.  369;  note  to  Danieia  v.  Broum,  69  Id.  512. 
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Keelee  V.  Stead. 
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JuDOKxarr  BT  Disqualified  Jdsticb  Void. — Where  plaintiff's  attorney, 
who  fills  up  and  signs  the  writ  in  the  action,  occupies  the  same  office 
with  the  justice  who  renders  the  judgment,  the  latter  is  void,  as  such 
justice  is  disqualified  to  act  under  the  act  of  Connecticut  of  1875,  chapter 
27,  section  1,  providing  that  no  justice  shall  try  any  civil  action  which 
shall  be  brought,  or  in  which  the  writ  or  declaration  shall  have  been 
filled  up  by  his  partner,  or  by  any  one  occupying  the  same  office  or 
apartment  with  him.  This  statute  is  not  affected  by  the  statute  of  1882, 
Connecticut  General  Statutes,  section  672,  which  re-enacted  and  repealed 
an  earlier  statute  relating  to  the  same  subject,  but  which  did  not  ex- 
pressly or  impliedly  repeal  the  act  of  1875. 

JuancB  OF  Peace  —  Waiver  of  Disquaufication.  —  Connecticut  General 
Statutes,  section  676,  provides  that  the  disqualification  of  a  justice  to 
act  in  a  case  before  him  may  be  removed  by  consent  of  the  parties  in 
writing  given  in  court,  and  this  mode  must  be  strictly  followed,  as  no 
other  will  remove  the  disqualification.  It  cannot  be  removed  or  waived 
by  proceeding  to  trial  with  knowledge  of  its  existence,  because  the  trial 
of  the  case,  and  judgment  by  the  justice,  are  from  want  of  power  to  acfc 
without  legal  effect,  and  void. 

/.  B.  Hurlbutly  for  the  appellant. 
/.  A.  Gray,  for  the  appellee. 

Beardsley,  J.  This  is  a  writ  of  error  from  the  judgment 
of  a  justice  of  the  peace,  appealed  to  this  court  from  the  court 
of  common  pleas. 

The  plaintiff  alleges  in  his  complaint  that  the  defendant  in 
error,  on  the  sixth  day  of  October,  1886,  recovered  judgment 
against  him  in  a  civil  action  tried  before  a  justice  of  the  peace, 
and  that  such  judgment  is  erroneous,  because  the  plaintiff's 
attorney,  who  filled  up  and  signed  the  writ  in  the  action,  then 
occupied  the  same  oflSce  with  the  justice  who  rendered  the 
judgment.  The  record  of  the  proceedings  before  the  justice  is 
made  a  part  of  the  complaint,  by  which  it  appears  that  the 
parties  proceeded  to  trial  before  the  justice,  the  defendant, 
now  plaintiff  in  error,  making  no  claim  that  the  justice  was 
disqualified  to  try  and  decide  the  cause. 

The  defendant  in  error  demurred  to  the  complaint,  and  the 
court  rendered  judgment  sustaining  the  demurrer. 

It  is  admitted  that  the  magistrate  who  filled  up  and  signed 
the  writ  occupied  the  same  office  with  the  justice  before  whom 
the  case  was  tried.  Was  the  justice  thereby  disqualified? 
and  if  so,  did  the  defendant,  now  plaintiff  in  error,  waive  the 
disqualification,  in  legal  effect,  by  proceeding  to  trial  befor© 
him?    These  are  the  questions  in  the  case. 
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The  plaintiff  in  error  claims  that  the  justice  was  disquali- 
fied by  the  following  statute:  "No  one  shall  act  as  justice  of 
the  peace  in  the  trial  of  any  civil  action  which  shall  have 
been  brought,  or  in  which  the  writ  or  declaration  shall  have 
been  filled  up,  by  his  partner,  or  by  any  one  occupying  the 
same  oflSce  or  apartment  with  him":  Acts  of  1875,  c.  37, 
sec.  1. 

The  defendant  in  error  claims  that  this  statute  was  not  in 
force  when  the  suit  before  the  justice  was  brought  and  tried, 
but  had  been  repealed.  To  understand  this  claim,  it  is  neces- 
sary to  refer  to  an  earlier  statute,  which  provided  that  "  no 
judge  or  justice  of  the  peace  shall  act  as  such  in  any  civil 
action  in  which  he  or  his  partner,  clerk  or  student,  shall  have 
drawn  or  filled  up  the  writ  or  declaration,  nor  in  any  criminal 
matter."  This  act  was  passed  in  1846  (Acts  of  1846,  c.  9), 
and  is  to  be  found  in  the  Revision  of  1875,  page  60,  section  4. 

An  act  passed  in  1882  re-enacted  the  provisions  of  this  stat- 
ute, and  added  to  the  words  "partner,  clerk,  or  student," 
contained  in  it,  the  further  words  "  son,  father,  brother,  father- 
in-law,  brother-in-law,  and  son-in-law,"  and  concluded  by  ex- 
pressly repealing  the  act  of  1846:  Acts  of  1882,  c.  16.  The 
defendant  in  error  claims  that  it  also  impliedly  repealed  the 
statute  of  1875,  upon  which  the  plaintifiF  in  error  relies. 

The  act  of  1875  specifies  a  distinct  ground  of  disqualifica- 
tion applying  to  civil  actions  only.  There  is  no  appearance 
of  inconsistency  between  it  and  the  act  of  1882,  nor  do  we 
discover  any  foundation  for  the  claim  that  the  act  of  1882 
was  intended  as  a  revision  of  the  whole  subject  to  which  it 
relates,  and  a  substitute  for  all  the  acts  concerning  it.  The 
fact  that  the  legislature,  while  repealing  the  earlier  statute  to 
which  we  have  referred,  did  not  repeal  the  act  of  1875,  shows 
that  they  designed  that  it  should  remain  in  force. 

In  1887  an  act  was  passed  containing  the  provisions  of  the 
two  acts  of  1875  and  1882:  Acts  of  1887,  c.  50.  The  defend- 
ant in  error  claims  that  it  appears  from  this  enactment  that 
the  legislature  regarded  the  act  of  1875  as  having  been  before 
repealed.  A  sufficient  explanation  of  this  legislation  is,  that 
it  was  intended  to  embody  in  one  statute  the  germane  pro- 
visions of  the  two  acts.  The  defendant  says  that  the  provision 
of  the  act  of  1875  was  not  contained  in  the  report  of  the  revis- 
ing committee  to  the  legislature  of  1887,  and  claims,  as  we 
understand  him,  that  the  legislature  recognized  the  propriety 
of  that  omission  in  adopting  their  report.     But  the  report  was 
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not  to  go  into  effect  until  after  it  had  been  revised  and  cor- 
rected. Before  it  had  been  referred  back  to  the  committee  for 
that  purpose,  the  act  of  1887,  to  which  we  have  just  referred, 
was  passed,  not  improbably  to  remedy  the  omission  in  the 
report  of  the  committee. 

We  conclude  that  the  justice  was  disqualified  to  act  in  the 
case  in  question.  This  being  so,  the  judgment  rendered  by 
him  was  void,  unless  the  plaintiff  in  error  in  legal  effect 
waived  the  disqualification. 

The  defendant  claims  that  he  did  so  by  proceeding  to  trial, 
presumably  with  knowledge  of  the  disqualification  of  the  jus- 
tice, as  he  has  not  alleged  or  proved  that  he  was  ignorant 
of  it. 

But  as  the  justice  was  disqualified  to  act  in  the  case,  his 
action  could  have  no  legal  validity  or  effect.  Although  it  is 
a  case  of  want  of  power  to  act,  and  not  strictly  one  of  want  of 
jurisdiction,  yet  the  result  in  both  cases  must  be  the  same; 
the  judgment  must  be  void.  And  as  in  the  case  of  want  of 
jurisdiction  there  can  be  no  waiver  of  the  defect,  and  juris- 
diction cannot  be  conferred  even  by  the  agreement  of  the 
parties,  so  here  a  waiver  can  have  no  effect,  and  an  agreement 
of  the  parties  could  have  none  if  it  were  not  for  a  statute  ex- 
pressly providing  for  that  mode  of  removing  the  disqualifica- 
tion. That  statute  provides  that  "when  any  justice  of  the 
peace  shall  be  disqualified  to  act  in  any  proceeding  before  him, 
he  may  act  by  consent  of  the  parties  in  writing  given  thereto 
in  court":  Gen.  Stats.,  sec.  676. 

This  mode  having  been  thus  provided  must  be  followed  if 
the  parties  desire  to  remove  the  disqualification;  while  a  mere 
waiver  of  all  objection  to  the  disqualification  by  the  conduct 
of  one  of  the  parties,  or  in  any  other  mode,  can  have  no  effect 
whatever. 

It  is  with  regret  that  we  feel  ourselves  compelled  to  come  to 
this  result.  We  should  be  glad  to  hold  that  the  plaintiff  in 
error  is  estopped  by  his  conduct  from  claiming  that  the  justice 
was  disqualified  to  act.  But  in  our  view  of  the  law  we  cannot 
give  this  effect  to  his  conduct.  The  legislature  alone  can  fur- 
nish a  remedy  for  the  evil,  for  such  we  regard  it. 

The  judgment  of  the  court  of  common  pleas  was  erroneous, 
and  is  reversed. 

Carpenter,  J.,  was  of  opinion  that  the  acting  of  the  justice 
under  the  disqualification  was  an  irregularity  that  could  be 
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waived,  and  was  not  absolutely  void;  and  that  the  conduct  of 
the  plaintiff  in  error  in  going  to  trial  before  him  with  knowl- 
edge of  the  disqualification  was  a  waiver  of  objection  to  it, 
and  that  he  was  estopped  from  setting  it  up  in  the  present 
case.  

Justiob's  Judgment  mttst  Show  that  statntory  requirements  have  been 
complied  with;  otherwise  it  is  void:  Beach  v.  Bots/ord,  1  Doug.  (Mich.)  199; 
40  Am.  Dec.  45,  and  note;  Levy  v.  Shurman,  6  Ark.  182;  42  Am.  Dec.  690. 

JUDQMKNT  BT  DISQUALIFIED  JUDGE  OB  JUSTIOE:  Note  to  MoMS  V.  JuUan, 

84  Am.  Dec,  126-128. 

Waiver  of  Disqualification  in  Judge  or  Justice:  Moaes  v.  Jtdian,  45 
N.  H.  52;  84  Am.  Dec.  114,  and  note  130.  But  in  absence  of  statntory  pro- 
vision, it  has  been  held  that  consent  of  parties  cannot  confer  jurisdiction  as 
to  the  subject-matter  of  an  action:  Riclvarda  v.  Lake  Shore  etc.  R'y  Co.,  124 
m.  516;  though  where  a  court  has  jurisdiction  of  the  subject-matter,  con- 
sent of  parties  will  confer  jurisdiction  of  the  persons:  Orimmett  v.  Askew,  48 
Ark.  151.  In  North  Carolina,  while  consent  of  parties  cannot  give  jurisdic- 
tion ordinarily,  where  the  complaint  fails  to  show  jurisdiction  as  to  person 
and  subject-matter,  yet  if  the  court  would  otherwise  really  have  such  juris- 
diction, consent  of  the  parties  may  authorize  an  amendment  whereby  such 
jurisdiction  is  made  to  appear  in  the  complaint:  Charlotte  Pkuung  MiU»  v. 
McNmeh,  99  N.  O.  617. 
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[124  Illinois,  17.  J 

To  Warrant  a  Conviction  fob  Incitino  or  Procdrino  a  PsitaoN  to 
Commit  Perjttrt,  under  section  228  of  the  niinois  Criminal  Code,  it  must 
appear  that  the  iuscused  nrged  such  person  to  give  false  testimony,  know< 
ing  that  he  as  well  as  himself  was  aware  of  its  falsity,  since  the  person 
so  urged  could  not  be  guilty  of  perjury  unless  he  himself  knew  such  pro- 
poeed  testimony  would  be  false;  if  he  believed  it  to  be  true,  the  crime 
contemplated  by  the  provisions  of  section  228  does  not  exist. 

To  CoNanruTK  the  Crime  of  Perjury,  there  must  be  a  willful,  corrupt, 
and  false  swearing  or  affirming;  the  testimony  must  be  material  to  the 
issue  or  point  in  question;  the  witness  must  know  the  statements  so  mad* 
by  him  to  be  faJse,  and  they  must  be  given  with  the  intent  to  mislead 
the  court  or  jury. 

E.  D.  Sweeney^  for  the  plaintiflf  in  error. 

Oeorge  Hunt,  attorney-general^  for  the  state. 

Magbudeb,  J.  Plaintiflf  in  error  was  indicted  by  the  grand 
jury  of  Rock  Island  County  at  the  September  term,  1886,  of 
the  circuit  court  of  that  county,  for  endeavoring  to  incite  and 
procure  one  Margaretha  Fluegel  to  commit  perjury.  The  case 
was  tried  at  the  following  January  term,  and  the  plaintiflf  in 
error  was  found  guilty  by  the  jury.  His  term  of  imprison- 
ment was  fixed  at  two  and  a  half  years  in  the  penitentiary, 
and  sentence  was  passed  against  him  in  accordance  with  the 
verdict. 

On  the  twenty-sixth  day  of  June,  1885,  George  H.  Maish 
commenced  an  attachment  suit  in  the  circuit  court  of  Scott 
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■County,  in  the  state  of  Iowa,  against  Henry  Fluegel,  alleging 
an  indebtedness  due  from  Fluegel  of  $4,013.89,  and  that  he 
was  a  non-resident  of  Iowa.  The  attachment  writ  was  levied 
upon  a  farm  in  Scott  County,  Iowa,  called  the  Wapsie  farm. 
This  attachment  suit  was  afterwards  tried  before  a  jury  in 
December,  1885,  and  a  verdict  was  rendered  in  favor  of  Flue- 
gel and  against  Maish,  and  in  March,  1886,  a  new  trial  was 
refused,  and  judgment  entered  on  the  verdict. 

On  the  same  day  on  which  the  attachment  proceeding  was 
begun,  a  petition  was  filed  in  said  Scott  County  circuit  court, 
in  Iowa,  on  the  equity  side  thereof,  against  Henry  Fluegel  and 
plaintiff  in  error,  William  L.  Coyne,  setting  up  the  attachment 
proceeding  and  the  levy  upon  the  Wapsie  farm,  and  alleging 
that  the  Wapsie  farm  was  in  truth  and  in  fact  the  property  of 
Henry  Fluegel;  that  on  December  8,  1884,  Fluegel  had  made 
B.  deed  of  the  farm  to  Coyne  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  his  creditors,  which  deed  was  recorded 
on  the  day  of  its  date  in  Scott  County,  Iowa;  that  there  was 
no  valid  consideration  for  the  deed,  and  that  Fluegel  made  it 
with  the  intent  to  place  his  property  beyond  the  reach  of  his 
creditors;  that  Coyne  held  the  land  in  trust  for  Fluegel,  and 
for  the  purpose  of  helping  the  latter  to  defraud  his  creditors, 
and  that  they  were  about  to  make  sale  of  it,  etc.  The  petition 
prays  for  an  injunction  against  the  sale,  and  that  the  deed  be 
set  aside  and  canceled,  and  the  land  subjected  to  the  payment 
of  the  debt  of  Maish.  On  October  21,  1885,  Coyne  and  Flue- 
gel filed  a  demurrer  to  the  petition,  which  demurrer  does  not 
appear  to  have  ever  been  disposed  of. 

The  deed  of  the  Wapsie  farm,  which  Henry  Fluegel  and 
Margaretha  Fluegel,  his  wife,  made  to  the  plaintifi"  in  error  on 
December  8, 1884,  recites  that  it  is  made  subject  to  a  mortgage 
of  two  thousand  six  hundred  dollars,  held  by  one  Quinn,  the 
payment  of  which  plaintiff  in  error  assumes.  It  is  claimed 
by  plaintifi"  in  error  that  he  purchased  the  Wapsie  farm  of 
Henry  Fluegel  in  good  faith,  and  paid  him  therefor  by  deed- 
ing to  his  wife,  at  his  request,  a  house  and  lot  on  Eighteenth 
Street,  in  the  city  of  Rock  Island,  at  three  thousand  seven 
hundred  dollars,  by  surrendering  a  note  against  him  for  five 
hundred  dollars,  and  a  claim  against  him  of  two  hundred  dol- 
lars for  services  rendered,  and  by  assuming  the  mortgage  for 
two  thousand  six  hundred  dollars. 

A  deed,  dated  December  8,  1884,  was  made  by  Coyne  to 
Margaretha  Fluegel,  and  is  introduced  in  evidence.    This  deed 
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recites  that  it  is  made  for  a  consideration  of  three  thousand 
dollars  and  subject  to  a  mortgage  of  seven  hundred  dollars 
held  by  one  Eve  McKinstry,  the  payment  of  which  is  not 
assumed  by  Margaretha  Fluegel,  the  grantee  in  the  deed. 

Plaintiff  in  error  was  indicted  and  tried  and  convicted  upon 
a  charge  of  endeavoring  in  Rock  Island  County,  Illinois,  to 
incite  and  procure  Margaretha  Fluegel  to  appear  as  a  witness 
on  the  trial  in  Scott  County,  Iowa,  of  the  said  equity  cause  of 
Maish  V.  Fluegel  and  Coyne,  or  on  the  taking  of  proof  in  said 
cause  on  behalf  of  her  husband  and  Coyne,  and  to  swear  that 
the  conveyance  of  the  Wapsie  farm  by  her  husband  to  Coyne 
was  a  "  right  trade,"  that  is  to  say,  a  valid  and  bona  fide  trans- 
fer, and  that  Coyne  gave  to  her  husband  for  the  farm  the  note 
for  five  hundred  dollars,  the  claim  for  two  hundred  dollars,  and 
the  house  and  lot  on  Eighteenth  Street,  valued  at  three  thou- 
sand dollars,  and  assumed  the  mortgages  for  two  thousand  six 
hundred  dollars  and  seven  hundred  dollars. 

The  indictment  charges  that  the  deed  of  the  Wapsie  farm 
was  made  by  Fluegel  without  consideration  and  to  hinder  and 
defraud  creditors,  and  was  not  &  good  and  valid  trade,  and 
that  the  conveyance  of  the  house  and  lot  by  Coyne  to  Fluegel 
was  not  made  for  the  consideration  of  three  thousand  seven 
hundred  dollars,  but  was  merely  a  conveyance  in  trust,  and 
that  Fluegel  did  not  owe  either  the  five  hundred  dollars  or  the 
two  hundred  dollars,  and  that  Coyne  did  not  assume  the  pay- 
ment of  the  two  thousand  six  hundred  dollars,  etc.,  and  that 
all  these  facts  were  well  known  to  the  said  Coyne,  etc. 

The  prosecution  in  this  case  was  conducted  mainly  by  the 
attorneys  of  Maish  rather  than  by  the  prosecuting  attorney  of 
Rock  Island  County.  It  may  have  been  perfectly  right  and 
proper  for  the  district  attorney  to  call  in  other  counsel  to  assist 
him,  but  an  examination  of  the  record  makes  upon  our  minds 
the  decided  impression  that  a  criminal  proceeding  has  been 
resorted  to  to  force  the  collection  of  a  civil  debt.  Maish  was 
trying  to  subject  the  Wapsie  farm  in  Iowa  to  the  payment  of 
a  debt  of  $4,013.89,  which  he  claimed  to  be  due  to  him  from 
Fluegel;  and  in  order  to  do  this,  he  was  obliged  to  show  that 
the  farm  belonged  to  Fluegel,  and  not  to  Coyne.  His  success 
in  this  direction  would  certainly  be  much  easier  with  Coyne 
in  the  penitentiary  and  his  character  as  a  witness  broken 
down. 

On  the  trial  in  the  court  below,  two  issues  were  presented  to 
the  jury.    The  first  issue  was  as  to  the  truth  or  falsity  of  tha 
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alleged  facts,  which  Coyne  is  charged  with  having  endeavored 
to  incite  Mrs.  Fluegel  to  swear  to.  In  other  words,  was  the 
deed  of  the  farm  from  Fluegel  to  Coyne  a  bona  fide  sale? 
or  was  it  fraudulent  and  without  consideration?  Upon  both 
sides  of  this  question  there  was  introduced  a  large  mass  of 
testimony,  both  documentary  and  oral.  Coyne  swore  that  he 
bought  the  farm  in  good  faith  and  paid  the  consideration 
already  stated;  Fluegel  and  his  wife  swore  that  the  deed  made 
by  them  was  without  consideration.  It  is  proven  beyond  ques- 
tion, that  after  he  received  his  deed,  Coyne  went  into  posses- 
sion of  the  Iowa  farm  and  rented  it  and  collected  the  rents, 
and  it  is  also  proven  beyond  question,  that  after  Mrs.  Fluegel 
received  her  deed  of  the  house  and  lot,  she  and  her  husband 
went  into  possession  and  lived  in  the  house  and  made  repairs 
and  changes  in  it,  and  rented  a  part  of  it  to  other  parties. 
Evidence,  properly  introducible  in  a  chancery  proceeding  to 
set  aside  a  deed,  was  presented  before  the  jury  to  substantiate 
a  criminal  charge,  and  owing  to  the  complicated  nature  of  such 
evidence,  a  careful  study  of  it  will  leave  upon  the  candid  mind 
a  serious  doubt  as  to  whether  the  real  truth  of  the  matter  lies 
with  one  party  or  the  other. 

The  second  issue  presented  before  the  jury  was,  whether  or 
not  the  plaintiff  in  error  endeavored  to  incite  and  procure  Mrs. 
Fluegel  to  testify  to  the  matters  already  referred  to.  The  wit- 
nesses as  to  the  endeavor  to  so  incite  and  procure  Mrs.  Fluegel 
to  swear  to  falsehoods  were  Mrs.  Fluegel  herself,  her  husband, 
Henry  Fluegel,  and  her  husband's  brother,  Michael  Fluegel, 
all  of  whom  are  contradicted  by  plain tifif  in  error.  Henry 
Fluegel  had  the  strongest  motives  of  interest  to  sustain  the 
prosecution  against  Coyne.  As  a  result  of  the  success  of  that 
prosecution  he  might  get  rid  of  his  debt  to  Maish,  and  of  other 
debts  for  which  he  had  confessed  judgments.  His  testimony 
bears  such  ear-marks  as  justify  the  greatest  caution  in  its  ac- 
ceptance. He  not  only  admits  that  he  was  party  to  an  out- 
rageous scheme  to  defraud  his  creditors,  but  he  confesses  that 
he  agreed  to  swear  to  a  lie,  and  wrote  down  false  statements  in 
German,  for  the  purpose  of  having  them  learned  by  his  own 
wifej  that  she  might  swear  to  them. 

Henry,  Margaretha,  and  Michael  Fluegel  swear  that  Coyne 
came  into  their  store  one  day  in  August  or  September,  1885, 
and  taking  a  seat  upon  the  counter,  told  Mrs.  Fluegel  that 
when  the  trial  should  come  off  in  Iowa  she  must  swear  that 
the  sale  of  the  Wapsie  farm  by  her  husband  was  bona  fide,  and 
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to  the  other  matters  above  mentioned.  Henry  claims  to  have 
been  present  and  heard  what  Coyne  said  to  his  wife;  Michael, 
a  German,  who  admits  that  he  does  not  understand  English 
very  well,  claims  to  have  been  in  an  adjoining  room,  and  to 
have  heard  what  Coyne  said  through  the  partition.  As  wo 
understand  the  evidence,  the  incitement  charged  in  the  indict- 
ment consists  solely  and  exclusively  of  what  Coyne  said  to 
Mrs.  Fluegel  upon  the  particular  occasion  here  referred  to. 
She  herself  swears  that  only  upon  this  one  occasion  did  Coyne 
tell  her  what  she  must  testify  to. 

The  third  instruction  given  on  behalf  of  the  people  was  as 
follows:  — 

"  3.  The  court  instructs  the  jury  that  the  material  allega- 
tions of  the  indictment  in  this  case  are:  1.  That  there  was  a 
bill  in  equity,  filed  in  the  district  court  of  Scott  County,  Iowa, 
wherein  George  H.  Maish  was  complainant,  and  the  defendant 
and  Henry  Fluegel  were  defendants,  in  which  it  was  substan- 
tially charged  that  Fluegel  was  the  real  owner  ef  the  Wapeie 
farm,  and  that  Coyne  had  the  same  in  trust  and  for  the  use 
of  Fluegel.  2.  Did  the  defendant,  in  the  county  of  Rock 
Island  and  state  of  Illinois,  attempt  to  incite  or  procure  the 
witness  Margaretha  Fluegel  to  testify  that  the  trade  of  said 
Fluegel  to  Coyne  was  a  right  trade;  that  Coyne  gave  the 
Eighteenth  Street  property  at  three  thousand  dollars,  and 
Fluegel  assumed  the  seven-hundred-dollar  mortgage  on  said 
Eighteenth  Street  property,  and  that  Coyne  assumed  the  two- 
thousand-six-hundred-dollar  mortgage  on  the  Wapsie  farm, 
and  that  Fluegel  owed  Coyne  five  hundred  dollars  on  a  note 
and  two  hundred  dollars  for  services,  and  that  said  proposed 
testimony  was  material  to  said  bill  in  equity,  and  was  false? 
And  if  the  jury  believe,  from  the  evidence,  these  propositions 
are  proved  beyond  a  reasonable  doubt,  then  the  jury  should 
find  the  defendant  guilty." 

Even  if  the  jury  had  found  that  the  propositions  stated  in 
the  third  instruction  were  proven  beyond  a  reasonable  doubt, 
the  plaintiff  in  error  may  not  have  been  guilty  of  endeavoring 
"to  incite  or  procure"  Mrs.  Fluegel  "to  commit  perjury." 
Section  228  of  the  Criminal  Code  of  this  state  provides  that 
"  whoever  endeavors  to  incite  or  procure  any  other  person  to 
commit  perjury,  though  no  perjury  is  committed,  shall  be  im- 
prisoned," etc.:  Kurd's  Rev.  Stats,,  c.  38.  The  crime  which 
the  prisoner  was  accused  of  endeaving  to  incite  another  person 
to  commit  was  perjury.     Section  225  of  our  Criminal  Code 
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thus  defines  perjury:  "  Every  person  having  taken  a  lawful 
oath  or  made  aflfirmation  in  any  judicial  proceeding,  or  in  any 
other  matter  where  by  law  an  oath  or  afiirmation  is  required, 
who  shall  swear  or  affirm  willfully,  corruptly,  and  falsely  in  a 
matter  material  to  the  issue  or  point  in  question,  ....  shall 
be  deemed  guilty  of  perjury,"  etc. 

To  commit  perjury,  a  person  must  "willfully,  corruptly, 
and  falsely  "  swear  or  affirm.  The  false  assertion  made  by 
the  witness  under  oath  must  be  known  to  such  witness  to  be 
false,  and  must  be  intended  by  him  or  her  to  mislead  the 
court  or  jury:  2  Wharton's  Crim.  Law,  9th  ed.,  sec.  1244. 

The  third  instruction  is  erroneous,  because  it  leaves  out  of 
view  the  element  of  corrupt  intent  on  the  part  of  the  person 
incited.  It  in  no  way  intimates  that  Mrs.  Fluegel  knew  that 
what  she  was  asked  to  swear  to  was  false.  The  deed  to  her 
of  the  house  and  lot  and  the  deed  to  Coyne  of  the  farm  were 
both  absolute  deeds  upon  their  faces.  The- evidence  tends  to 
show  that  her  own  husband  concurred  in  the  statements  made 
to  her  by  Coyne  as  to  what  she  was  to  say  on  the  witness-stand. 
If  she  believed  that  what  she  was  asked  to  testify  to  was  true 
and  did  not  know  of  its  alleged  falsity,  then  she  would  not 
have  been  guilty  of  perjury  if  she  had  sworn  to  it:  2  Wharton's 
Crim.  Law,  sees.  1245,  1246. 

If  plaintifif  in  error  was  trying  to  persuade  Mrs.  Fluegel 
that  certain  alleged  facts  were  true,  and  to  swear  to  them  be- 
cause of  her  belief  that  they  were  true,  he  was  not  endeavor- 
ing to  incite  her  to  commit  perjury  even  though  he  knew  that 
the  testimony  he  wanted  her  to  give  was  false.  It  must  ap- 
pear that  he  was  urging  her  to  give  false  testimony,  knowing 
that  she,  as  well  as  himself,  was  aware  of  its  falsity.  "Though 
a  party  who  is  charged  with  subornation  of  perjury  knew  that 
the  testimony  of  a  witness  whom  he  called  would  be  false,  yet 
if  he  did  not  know  that  the  witness  would  willfully  testify  to 
a  fact  knowing  it  to  be  false,  he  cannot  be  convicted  of  the 
crime  charged":  2  Wharton's  Crim.  Law,  sec.  1329. 

An  instruction  similar  to  the  one  now  under  consideration 
was,  for  the  reason  here  indicated,  decided  to  be  erroneous  by 
the  supreme  court  of  Massachusetts  in  Commonwealth  v.  Doug- 
las, 5  Met.  241;  United  States  v.  Dennee^  3  Wood,  39;  Stewart 
V.  State,  22  Ohio  St.  477. 

The  fifth  instruction  given  for  the  people  was  erroneous  for 
the  same  reason  here  urged  against  the  third,  and  neither  of 
them  was  cured  by  any  instruction  that  was  given.     The  fifth 
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of  defendant's  refused  instructions  embodied  the  idea  of  guilty 
intent  on  the  part  of  Mrs.  Fluegel,  and  should  have  been  given. 

As  already  stated,  the  judicial  proceeding  in  which  the  tes- 
timony of  Mrs.  Fluegel  was  to  have  been  gi^fen  was  pending  in 
the  state  of  Iowa.  The  point  is  made  and  elaborately  argued 
by  counsel  for  the  defense  that  a  person  in  this  state  cannot 
be  punished  in  a  court  of  this  state  for  inciting  another  person, 
also  in  this  state,  to  commit  perjury  in  a  proceeding  pending 
in  another  state.  It  is  claimed  that  our  statute  upon  this 
subject  contemplates  perjury  committed  in  proceedings  or 
matters  pending  in  this  state,  and  not  in  a  foreign  jurisdic- 
tion. We  do  not  deem  it  necessary  to  discuss  this  question, 
and  pass  no  opinion  upon  it. 

The  indictment  in  this  case  charges  that  perjury  was  a 
crime  punishable  by  the  laws  of  Iowa,  and  that  the  false  swear- 
ing which  the  defendant  is  accused  of  having  endeavored  to 
incite  would  have  constituted  perjury  under  the  laws  of  Iowa. 
It  is  also  averred  in  the  indictment  that  the  false  testimony 
in  question  could  have  been  given  under  the  laws  of  Iowa,  or 
in  other  words,  that  Mrs.  Fluegel  would  have  been  a  compe- 
tent witness  for  her  husband  in  Iowa,  though  she  could  not 
have  testified  for  him  if  the  proceeding  above  described  had 
been  pending  in  Illinois. 

The  laws  of  Iowa  were  introduced  in  evidence.  We  have 
examined  the  definition  of  perjury  as  contained  in  the  code  of 
that  state,  and  find  it  to  be  substantially  the  same  as  the  defi- 
nition given  in  our  own  statute.  Therefore,  if  it  be  admitted 
that  plaintiff  in  error  can  be  punished  for  endeavoring  to  pro- 
cure the  commission  of  perjury  in  a  suit  pending  in  another 
state,  the  third  and  fifth  instructions,  considered  with. refer- 
ence to  the  Iowa  definition  of  perjury,  as  well  as  when  con- 
sidered with  reference  to  the  Illinois  definition  thereof,  are 
erroneous  in  the  respect  already  pointed  out. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded.  

What  CoNBTrruTM  PKEJtniT,  Qsnxraixt:  See  the  extended  note  to 
State  V.  Shupe,  85  Am.  Dea  488-501. 

Subornation  or  Perjury,  Generally:  See  the  note  to  State  ▼.  Shupe, 
85  Ain.  Dec.  600,  501.  Where  defendants  procured  a  person  to  make  an 
affidavit,  not  knowing  that  the  affiant  was  of  tmsoond  mind,  and  believing 
that  she  understood,  assented  to,  and  swore  to  the  affidavit,  they  were  held 
not  criminally  liable:  People  v.  Brown,  74  CaL  306. 
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To  Recover  in  Ejectment,  Legal  Title  must  be  Shown  in  plaintiff;  mere 
equitable  title  is  not  sufficient.  Where  the  plaintiff  seeks  to  recover 
lands,  the  title  whereof  he  claims  in  fee-simple,  he  is  bound  to  show  in 
himself  a  legal,  as  contradistinguished  from  an  equitable,  title. 
MoBTQAGE. — The  Term  "Assignment"  does  not,  like  the  term  "deed" 
or  "  specialty,"  signify  an  instrument  under  seal. 

MoBTQAOB  —  Instrument  under  Seal.  —  A  Written  Assignment  founded 
upon  a  valuable  consideration  is  as  available  as  an  instrument  under  seal, 
to  pass  assignee  the  equitable  title  to  land;  but  an  instrument  inter  partes, 
in  order  to  pass  the  legal  title  to  real  property,  must  be  under  seal. 

Ejectment  —  Relative  Legal  and  Equitable  Rights  of  Assignee  of 
Note  and  Mortgage.  —  Mortgage  is  not  assignable  at  law  by  mere  in> 
dorsement,  as  in  case  of  commercial  paper,  so  as  to  pass  the  legal  titio 
in  the  instrument  or  clothe  the  assignee  with  the  immunity  of  an  inno- 
cent bolder,  except  under  certain  circumstances;  but  where  one  by  vir- 
tue  of  an  assignment  becomes  the  equitable  owner  of  the  note  and  mort- 
gage,  he  may  thereby  obtain  such  an  interest  or  equity  in  the  land  as  to 
entitle  him  to  have  it  sold  in  satisfaction  of  the  debt. 

Thb  Mortgagee  mat  Maintain  Ejectment  as  Well  before  as  afteb 
Default,  unless  there  is  an  express  provision  that  the  mortgagor  should 
retain  possession  till  default  in  payment,  since  by  the  execution  of  tho 
mortgage  the  entire  legal  estate  passes  to  the  mortgagee.  This  is  tha 
view  taken  by  the  common-law  courts  of  England,  and  which  has  ob- 
tained,  with  certain  limitations,  in  most  of  the  states  of  the  Union,  in« 
eluding  Illinois,  in  which  the  common-law  system  prevails. 

Title  of  Mortgagee  —  Conveyance  of  Land  without  Assignment  of  thb 
Debt.  — The  doctrine  would  seem  to  be  fundamental  that  if  one  gui  juris 
having  the  legal  title  to  land  intentionally  delivers  to  another  a  deed 
therefor  containing  apt  words  of  conveyance,  the  title  at  law  at  least 
will  pass  to  the  grantee;  but  for  what  purposes  or  uses  the  grantee  will 
hold  it,  or  to  what  extent  he  will  be  able  to  enforce  it,  will  depend  upon 
circumstances.  If  the  mortgagee  conveys  the  land  without  assigning 
the  debt  to  the  grantee,  the  latter  holds  the  legal  title  as  trustee  for 
the  holder  of  the  mortgage  debt,  though  the  interest  which  passes  is  of 
no  appreciable  value  to  the  grantee. 

Ejectment.  —  The  Estate  and  Interest  of  the  Mortgagee  may  be  Con- 
veyed BY  Deed,  although  in  Form  of  an  Assignment,  to  the  holder 
of  the  indebtedness,  or  even  to  a  third  party;  such  an  assignee,  if  owner 
of  the  mortgage  indebtedness,  might  no  doubt  maintain  ejectment  in  his 
own  name  for  his  own  use;  or  the  action  might  be  brought  in  hia  own 
name  for  the  use  of  a  third  party  owning  the  indebtedness. 

Evidence.  —  Outstanding  Title  of  Mortgagee  cannot  be  Shown  to 
Defeat  Action  in  Ejectment  brought  by  mortgagor. 

Tmjc  OF  Mortgagee  in  Fee  is  in  Nature  of  Base  or  Determinable 
Fee.  The  term  of  its  existence  is  measured  by  the  mortgage  debt; 
when  that  is  paid  off,  or  becomes  barred  by  the  statute  of  limitations,  th» 
mortgagee's  title  is  extingiiished  by  operation  of  law. 

Owner  of  Legal  Title  hay  not  Maintain  EIjectment  under  All  Cib- 
oumstances.  —  This  is  particularly  so  in  respect  to  a  mortgage  title; 
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th«refor«  •jectment  would  not  lie  against  a  third  party  who  is  assignee 
from  the  mortgagee  for  a  valuable  consideration  of  the  mortgage  in- 
debtedness. 

BnDCTMKNT  CANNOT   BB   MAINTAINED  BT  ONB  HAVINa  A  MBRB  NaKKD  Tnxa 

TO  Land  in  which  he  has  no  beneficial  interest,  and  in  respect  to  which 
he  has  no  duty  to  perform,  against  the  equitable  owner  or  any  one  hav> 
ing  an  equitable  interest  therein  with  a  present  right  of  possession. 

EJECTMBNT. — ThB   DI8TINCTION    BETWEEN   THE  RiOHTS  OP  THE    MOBTOAOBl 

AT  Law  and  in  Equitt  considered  at  length  under  both  the  English 
and  American  view. 

Whitehead  and  Packard^  for  the  appellants. 
Wilson  and  Moore,  for  the  appellee. 

Mdlkey,  J.  Watson  S.  Hinckley,  claiming  to  be  the  owner 
in  fee  of  the  land  in  controversy,  on  the  twenty-sixth  day  of 
February,  1885,  brought  an  action  of  ejectment  in  the  supe- 
rior court  of  Cook  County,  against  the  appellants,  George  D. 
Barrett,  Adalina  S.  Barrett,  William  H.  Whitehead,  and  oth- 
ers, to  recover  the  possession  thereof.  There  was  a  trial  of  the 
cause  before  the  court,  without  a  jury,  resulting  in  a  finding 
and  judgment  for  the  plaintiff,  and  the  defendants  appealed. 

The  evidence  tends  to  show  the  following  state  of  facts:  In 
1870,  Thomas  Kearns  was  in  possession  of  the  land,  claiming 
to  own  it  in  fee-simple.  On  August  3d  of  that  year,  he  sold 
and  conveyed  it  to  William  H.  W.  Cushman  for  the  sum  of 
eighty  thousand  dollars.  Cushman  gave  his  four  notes  to 
Kearns  for  the  balance  of  the  purchase-money,  —  one  for 
$12,500,  maturing  in  thirty  days,  three  for  $16,875  each,  ma- 
turing respectively  in  two,  three,  and  four  years  after  date, 
and  all  secured  by  a  mortgage  on  the  premises.  The  notes 
seem  to  have  all  been  paid  but  the  last  one.  In  1878,  Kearns 
died,  and  his  widow,  Alice  Kearns,  administered  on  his  estate. 
Previous  to  his  death,  however,  he  had  hypothecated  the  mort- 
gage and  last  note  to  secure  a  loan  from  Greenebaum.  Sub- 
sequently, and  before  the  commencement  of  the  present  suit, 
Greenebaum  in  his  own  right,  and  Mrs.  Kearns  as  adminis- 
tratrix of  her  husband,  for  value  sold  and  assigned,  by  a 
separate  instrument  in  writing,  the  mortgage  and  note  to  the 
appellee,  Watson  S.  Hinckley. 

This  is,  in  substance,  the  case  made  by  plaintiff.  The  de- 
fendants showed  no  title  in  themselves  or  any  one  else.  The 
conclusion  to  be  reached,  therefore,  depends  upon  whether  the 
case  made  by  the  plaintiff  warranted  the  court  below  in  ren- 
dering the  judgment  it  did. 
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It  is  claimed  by  appellants,  in  the  first  place,  that  much  of 
the  evidence  relied  on  by  appellee  to  sustain  the  judgment 
below  was  improperly  admitted  by  the  court,  and  various 
errors  have  been  assigned  upon  the  record  questioning  the 
correctness  of  the  rulings  of  the  court  in  this  respect.  They, 
however,  go  further,  and  insist  that,  even  conceding  the  facta 
to  be  as  claimed  by  appellee  himself,  they  are  not  suflScient 
in  law  to  sustain  the  action.  As  the  judgment  below  will 
have  to  be  reversed  on  the  ground  last  suggested,  it  will  not 
be  necessary  to  consider  the  other  errors  assigned. 

We  propose  to  state,  as  briefly  as  may  be,  some  of  the  rea- 
sons which  have  led  us  to  the  conclusion  reached.  In  doing 
BO,  it  is  perhaps  proper  to  call  attention,  at  the  outset,  to  some 
considerations  that  should  be  steadily  kept  in  mind  as  we 
proceed,  and  to  which  we  attach  not  a  little  importance. 

It  is  first  to  be  specially  noted  that  this  is  a  suit  at  law,  as 
contradistinguished  from  a  suit  in  equity.  It  is  brought  to 
enforce  a  naked  legal  right,  as  distinguished  from  an  equita- 
ble right.  The  plaintifi"  seeks  to  recover  certain  lands,  the 
title  whereof  he  claims  in  fee-simple.  To  do  this,  he  is  bound 
to  show  in  himself  a  fee-simple  title  at  law,  as  contradistin- 
guished from  an  equitable  fee:  Fischer  v.  Eslaman,  68  111.  78; 
Wales  V.  Bogue,  31  Id.  464;  Fleming  v.  Carter,  70  Id.  286; 
Dawson  v.  Hayden,  67  Id.  52.  Has  he  done  this?  He  at- 
tempts to  derive  title  remotely  through  the  mortgage  from 
Cushman  to  Kearns,  but  upon  what  legal  theory  is  not  very 
readily  perceived.  His  immediate  source  of  title,  however, 
seems  to  be  Mrs.  Kearns  as  administratrix  of  her  husband, 
and  Greenebaum  as  pledgee  of  the  note  and  mortgage.  The 
instrument  through  which  he  claims  is  lost  or  destroyed,  and 
all  we  know  concerning  its  character  is  what  the  plaintifif 
himself  says  about  it.  As  to  its  contents,  he  does  not  pretend 
to  state  a  single  sentence  or  word  in  it,  but  characterizes  it 
as  an  assignment,  and  gives  the  conclusions  which  he  draws 
from  it  in  general  terms  only.  After  stating  his  purchase  of 
the  note  and  mortgage  in  January,  1880,  he  says:  "The  assign- 
ment was  from  Mrs.  Kearns,  the  administratrix  of  Thomas 
Kearns's  estate,  and  Elias  Greenebaum,  the  banker.  At  the 
time  of  the  purchase,  a  separate  writing  was  given  to  me,  —  a 

full  assignment It  was  a  very  explicit  assignment,  or 

full  assignment  of  the  note  an(i  mortgage  and  the  land,  the 
property,  and  all  the  right  and  title  to  the  hind."  It  will  be 
observed  the  instrument  l«t  throughout    characterized  as  an 
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assignment  only,  which  does  not,  like  the  term  "deed"  or 
"specialty,"  signify  an  instrument  under  seal.  A  mere  writ- 
ten assignment,  founded  upon  a  valuable  consideration,  is  just 
as  available  for  the  purpose  of  passing  to  the  assignee  the 
equitable  title  to  land  as  an  instrument  under  seal.  Such 
being  the  case,  we  would  clearly  not  be  warranted  in  inferring 
that  the  assignment  was  under  seal  from  the  simple  fact  that 
the  witness  gives  it  as  his  opinion  that  the  instrument  was 
"a  full  assignment"  of  the  land,  which  is  nothing  more  than 
the  witness's  opinion  upon  a  question  of  law.  There  not  being 
sufficient  evidence  in  the  record  to  show  that  the  assignment 
was  under  seal,  it  follows  that,  even  conceding  the  legal  title 
to  the  property  to  have  been  in  Mrs.  Kearns  and  Greenebaum, 
or  either  of  them,  it  could  not  have  passed  to  the  appellee  by 
that  instrument;  and  if  not  by  it,  not  at  all,  because  that  is 
the  only  muniment  of  title  relied  on  for  that  purpose.  This 
conclusion  is,  of  course,  based  upon  the  fundamental  principle 
that  an  instrument  inter  partes,  in  order  to  pass  the  legal  title 
to  real  property,  must  be  under  seal. 

But  this  is  not  all.  Even  conceding  the  sufficiency  of  the 
assignment  to  pass  the  legal  title,  the  record,  in  our  opinion, 
fails  to  show  that  the  assignors,  or  either  of  them,  had  such 
title;  hence  there  was  nothing  for  the  assignment  to  operate 
upon,  so  far  as  the  legal  estate  in  the  land  is  concerned. 
Having  no  such  title,  they  could  not  convey  it.  Nemo  plus 
juris  ad  alium  transferre  potest  quam  ipse  haberet.  That  the 
legal  estate  in  this  property  was  not  either  in  Greenebaum  or 
Mrs.  Kearns  at  the  time  of  the  assignment  to  plaintiff,  is 
demonstrable  by  the  plainest  principles  of  law.  Let  us  see. 
Thomas  Kearns  was  the  owner  of  this  property  in  fee.  He 
conveyed  it  in  fee  to  Cushman.  The  latter,  as  a  part  of  the 
same  transaction,  reconveyed  it,  by  way  of  mortgage,  to 
Kearns.  By  reason  of  this  last  conveyance,  Kearns  became 
mortgagee  of  the  property,  and  Cushman  mortgagor.  Accord- 
ing to  the  English  doctrine,  and  that  of  some  of  the  states  of 
the  Union,  including  our  own,  Kearns,  at  least  as  between  the 
parties,  took  the  legal  estate,  and  Cushman  the  equitable. 
According  to  other  authorities,  Kearns,  by  virtue  of  Cush- 
man's  mortgage  to  him,  took  merely  a  lien  upon  the  property 
to  secure  the  mortgage  indebtedness,  and  the  legal  title  re- 
mained in  Cushman.  For  the  purposes  of  the  present  inquiry, 
it  is  not  important  to  consider  just  now,  if  at  all,  which  is  the 
better  or  true  theory.    It  is  manifest,  and  must  be  conceded- 
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that  the  legal  estate  in  the  land,  after  the  execution  of  the 
mortgage,  was  either  in  the  mortgagee  or  mortgagor,  or  in 
both  combined.  Such  being  the  case,  it  is  equally  clear,  ap- 
pellee, to  succeed,  must  have  deduced  title  through  one  or 
both  of  these  parties.  This  could  only  have  been  done  by 
Bhowing  that  the  legal  title  had,  by  means  of  some  of  the 
legally  recognized  modes  of  conveying  real  property,  passed 
from  one  or  both  of  them  to  himself.  This  he  did  not  do  or 
attempt  to  do.  Indeed,  he  does  not  claim  through  them,  nor 
either  of  them.  Not  only  so,  neither  Mrs.  Kearns  nor  Greene- 
baum,  through  whom  appellee  does  claim,  derives  title  through 
any  deed  or  conveyance  executed  by  either  the  mortgagor  or 
mortgagee.  Nor  does  either  of  them  claim  as  heir  or  devisee 
of  the  mortgagor  or  mortgagee. 

As  the  assignment  of  the  note  and  mortgage  to  appellee  did 
not,  as  we  hold,  transfer  or  otherwise  aflfect  the  legal  title  to 
the  land,  it  may  be  asked.  What  effect,  then,  did  it  have?  This 
question,  like  most  others  pertaining  to  the  law  of  mortgages, 
admits  of  two  answers,  depending  upon  whether  the  rules  and 
principles  which  prevail  in  courts  of  equity,  or  of  law,  are  to 
be  applied.  If  the  latter,  we  would  say  none;  because,  as  to 
the  note,  that  could  not  be  assigned  by  a  separate  instrument, 
as  was  done  in  this  case,  so  as  to  pass  the  legal  title:  Ryan  v. 
May,  14  111.  49;  Fortier  v.  Darst,  31  Id.  213;  Chickering  v.  Ray- 
mond, 15  Id.  362.  As  to  the  mortgage,  it  is  well  settled  that 
could  not  be  assigned,  like  negotiable  paper,  so  as  to  pass  the 
legal  title  in  the  instrument,  or  clothe  the  assignee  with  the 
immunity  of  an  innocent  holder,  except  under  certain  circum- 
stances, which  do  not  apply  here:  Chicago,  D.,  &  V.  R'y  Co.  v. 
Loewenthal,  93  111.  433';  Hamilton  County  v.  Lubukee,  51  Id. 
415;  Olds  V.  Cummings,  31  Id.  188;  Mclntire  v.  Yates,  104  Id. 
491;  Fortier  v.  Darst,  31  Id.  213.  But  that  the  mortgagee,  or 
any  one  succeeding  to  his  title,  might,  by  deed  in  the  form  of 
an  assignment,  pass  to  the  assignee  the  legal  as  well  as  the 
equitable  interest  of  the  mortgagee,  we  have  no  doubt,  though 
there  is  some  conflict  on  this  subject:  2  Washburn  on  Real 
Property,  115,  and  authorities  there  cited.  Yet  the  assignors 
in  the  case  in  hand,  not  having  the  legal  title,  as  we  have  just 
Been,  could  not,  by  any  form  of  instrument,  transmit  it  to  an- 
other. If,  however,  the  rules  and  principles  which  obtain  in 
courts  of  equity  are  to  be  applied,  we  would  say  that,  by  virtue 
of  the  assignment,  the  appellee  became  the  equitable  owner  of 
the  note  and  mortgage,  and  that  it  gave  him  such  an  interest 
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or  equity  respecting  the  land  as  entitled  him  to  have  it  sold 
in  satisfaction  of  the  debt. 

Therd  is,  perhaps,  no  species  of  ownership  known  to  the  law 
which  is  more  complex,  or  which  has  given  rise  to  more  diver- 
sity of  opinion,  and  even  conflict  in  decisions,  than  that  which 
has  sprung  from  the  mortgage  of  real  property.  By  the  com- 
mon law,  if  the  mortgagor  paid  the  money  at  the  time  specified 
in  the  mortgage,  the  estate  of  the  mortgagee,  by  reason  of  the 
performance  of  the  condition  therein,  at  once  determined  and 
was  forever  gone,  and  the  mortgagor,  by  mere  operation  of 
law,  was  remitted  to  his  former  estate.  On  the  other  hand, 
if  the  mortgagor  failed  to  pay  on  the  day  named,  the  title  of 
the  mortgagee  became  absolute,  and  the  mortgagor  ceased  to 
have  any  interest  whatever  in  the  mortgaged  premises.  By 
the  execution  of  the  mortgage,  the  entire  legal  estate  passed 
to  the  mortgagee,  and  unless  it  was  expressly  provided  that 
the  mortgagor  should  retain  possession  till  default  in  payment, 
the  mortgagee  might  maintain  ejectment,  as  well  before  as 
after  default.  This  is  the  view  taken  by  the  common-law 
courts  of  England,  and  which  has  obtained,  with  certain  limi« 
tations,  in  most  of  the  states  of  the  Union,  including  our  own, 
in  which  the  common-law  system  prevails. 

In  Carroll  v.  Ballance,  26  111.  9,  79  Am.  Dec.  354,  which  was 
ejectment  by  the  mortgagee  against  the  assignee  of  the  mort- 
gagor, to  recover  the  mortgaged  premises,  this  court  thus 
states  the  English  rule  on  the  subject:  "In  England,  and  in 
many  of  the  American  states,  it  is  understood  that  the  ordi- 
nary mortgage  deed  conveys  the  fee  in  the  land  to  the  mort- 
gagee, and  under  it  he  may  oust  the  mortgagor  immediately 
on  the  execution  and  delivery  of  the  mortgage,  without  wait- 
ing for  the  period  fixed  for  the  performance  of  the  condition 
citing  Coot  on  Mortgages,  339;  Blaney  v.  Bearce,  2  Me.  132 
Brown  V.  Cramer,  1  N.  H.  169;  Hobart  v.  Sanborn,  13  Id.  226 
38  Am.  Dec.  483;  Northampton  Paper  Mills  v.  Ames,  8  Met. 
1.  And  this  right  is  fully  recognized  by  courts  of  equity,  al- 
though liable  to  be  defeated  at  any  moment  in  those  courts 
by  the  payment  of  the  debt."  Again,  in  Nelson  v.  Pinegar,  30 
111.  481,  which  was  a  bill  by  a  mortgagee  to  restrain  waste,  it 
is  said:  "The  complainant,  as  mortgagee  of  the  land,  was  the 
owner  in  fee  as  against  the  mortgagor  and  all  claiming  under 
him.  He  had  the  jiis  in  re  as  well  as  ad  rem,  and  being  so,  is 
entitled  to  all  the  rights  and  remedies  which  the  law  gives  to 
such  an  owner."     So  in  Oldham  v.  Pfleger,  84  Id.  102,  which 
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was  ejectment  by  the  heirs  of  the  mortgagor  against  the  gran- 
tee of  the  mortgagor,  this  court,  in  holding  the  action  could 
not  be  maintained,  said:  "Under  the  rulings  of  this  court,  the 
mortgagee  is  held,  as  in  England,  in  law,  the  owner  of  the  fee, 
having  the  jws  in  re  as  well  as  the  jtis  ad  rem."  In  Finlon  v. 
Clark,  118  111.  32,  the  same  doctrine  is  announced,  and  the 
cases  above  cited  are  referred  to  with  approval:  Taylor  v. 
Adams,  115  Id.  574. 

Courts  of  equity,  however,  from  a  very  early  period,  took  a 
widely  different  view  of  the  matter.  They  looked  upon  the 
forfeiture  of  the  estate  at  law  because  of  non-payment  on  the 
very  day  fixed  by  the  mortgage  as  in  the  nature  of  a  penalty, 
and,  as  in  other  cases  of  penalties,  gave  relief  accordingly. 
This  was  done  by  allowing  the  mortgagor  to  redeem  the  land, 
on  equitable  terms,  at  any  time  before  the  right  to  do  so  was 
barred  by  foreclosure.  The  right  to  thus  redeem  after  the 
estate  had  become  absolute  at  law  in  the  mortgagee  was 
called  the  "equity  of  redemption,"  and  has  continued  to  be 
BO  called  to  the  present  time.  These  courts,  looking  at  the 
substance  of  the  transaction  rather  than  its  form,  and  with  a 
view  of  giving  effect  to  the  real  intentions  of  the  parties,  held 
that  the  mortgage  was  a  mere  security  for  the  payment  of  the 
debt;  that  the  mortgagor  was  the  real  beneficial  owner  of  the 
land,  subject  to  the  encumbrance  of  the  mortgage;  that  the  in- 
terest of  the  mortgagee  was  simply  a  lien  and  encumbrance 
upon  the  land,  rather  than  an  estate  in  it.  In  short,  the  posi- 
tions of  mortgagor  and  mortgagee  were  substantially  reversed 
in  the  view  taken  by  courts  of  equity.  These  two  systems 
grew  up  side  by  side,  and  were  maintained  for  centuries  with- 
out conflict,  or  even  friction,  between  the  law  and  equity 
tribunals  by  which  they  were  respectively  administered.  The 
equity  courts  did  not  attempt  to  control  the  law  courts,  or 
even  question  the  legal  doctrines  which  they  announced.  On 
the  contrary,  their  force  and  validity  were  often  recognized  in 
the  relief  granted.  Thus  equity  courts,  in  allowing  a  redemp- 
tion after  a  forfeiture  of  the  legal  estate,  uniformly  required 
Uie  mortgagee  to  reconvey  to  the  mortgagor,  which  was  of 
"ourse  necessary  to  make  his  title  available  in  a  court  of  law» 

In  maintaining  these  two  systems  and  theories  in  Eng- 
land, there  was  none  of  that  confusion  and  conflict  which  we 
encounter  in  the  decisions  of  the  courts  of  this  country,  result- 
ing chiefly  from  a  failure  to  keep  in  mind  the  distinction  be- 
tween courts  of  law  and  of  equity,  and  the  rules  and  principles 
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applicable  to  them,  respectively.  The  courts  there,  by  observ- 
ing these  things,  kept  the  two  systems  intact,  and  in  this  con- 
dition  they  were  transplanted  to  this  country,  and  became  a 
part  of  our  own  system  of  laws.  But  other  causes  have  con- 
tributed to  destroy  that  certainty  and  uniformity  which  for- 
merly prevailed  with  us.  Chiefly  among  these  causes  may  be 
mentioned  the  statutory  changes  in  the  law  in  many  of  the 
states,  and  the  failure  of  the  courts  and  authors  to  note  those 
changes  in  their  expositions  of  the  law  of  such  states.  Per- 
haps another  fruitful  source  of  confusion  on  this  subject  is  the 
fact  that  in  many  of  the  states  the  common-law  forms  of  ac- 
tion have  been  abolished  by  statute,  and  instead  of  them  a 
single  statutory  form  of  action  has  been  adopted,  in  which 
legal  and  equitable  rights  are  administered  at  the  same  time 
and  by  the  same  tribunal.  Yet  the  distinction  between  legal 
and  equitable  rights  is  still  preserved,  so  that  although  the  ac- 
tion, in  theory,  is  one  at  law,  it  is  nevertheless  subject  to  be 
defeated  by  a  purely  equitable  defense. 

Under  the  influence  of  these  statutory  enactments  and  radical 
changes  in  legal  procedure,  by  which  legal  and  equitable 
rights  are  given  effect  and  enforced  in  the  same  suit,  the  equi- 
table theory  of  a  mortgage  has,  in  many  of  these  states,  en- 
tirely superseded  the  legal  one.  Thus  in  New  York  it  is  said, 
in  the  case  Truateea  of  Union  College  v.  Wheeler,  61  N.  Y.  88, 
*'  that  a  mortgage  is  a  mere  chose  in  action.  It  gives  no  legal 
estate  in  the  land,  but  is  simply  a  lien  thereon,  the  mortgagor 
remaining  both  the  legal  and  equitable  owner  of  the  fee." 
Following  this  doctrine  to  its  logical  results,  it  is  held  by  the. 
courts  of  that  state  that  ejectment  under  the  code  will  not  lie, 
at  the  suit  of  the  mortgagee,  against  the  owner  of  the  equity  of 
redemption:  Murray  v.  Walker,  31  Id.  399.  In  strict  con- 
formity with  the  theory  that  the  mortgagee  has  no  estate  in 
the  land,  but  a  mere  lien  as  security  for  his  debt,  the  courts 
of  New  York,  and  others  taking  the  same  view,  hold  that  a 
conveyance  by  the  mortgagee,  before  foreclosure,  without  an 
assignment  of  the  debt,  is,  in  law,  a  nullity:  Jackson  \.  Curtis, 
19  Johns.  325;  Wilson  v.  Troup,  2  Cow.  231;  14  Am.  Dec.  458; 
Jackson  v.  Willard,  4  Johns.  41.  And  this  court  seems  to  have 
recognized  the  same  rule  as  obtaining  in  this  state  in  Delano 
V.  Bennett,  90  111.  533. 

The  New  York  cases  just  cited,  and  all  others  taking  the 
same  view,  are  clearly  inconsistent  with  the  whole  current  of 
our  decisions  on  the  subject,  as  is  abundantly  shown  by  the 
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authorities  already  cited.  The  doctrine  would  seem  to  bo 
fundamental,  that  if  one  sui  juris,  having  the  legal  title  to 
land,  intentionally  delivers  to  another  a  deed  therefor  con- 
taining apt  words  of  conveyance,  the  title,  at  law  at  least,  will 
pass  to  the  grantee;  but  for  what  purposes  or  uses  the  grantee 
will  hold  it,  or  to  what  extent  he  will  be  able  to  enforce  it, 
will  depend  upon  circumstances.  If  the  mortgagee  conveys 
the  land  without  assigning  the  debt  to  the  grantee,  the  latter 
would  hold  the  legal  title  as  trustee  for  the  holder  of  the  mort- 
gage debt:  Sanger  v.  Bancroft,  12  Gray,  367;  Barnard  v.  Eaton 
2  Cush.  304;  Jackson  v.  Willard,  4  Johns.  40.  It  is  true,  the  in- 
terest which  passes  is  of  no  appreciable  value  to  the  grantee. 
Thus,  in  the  case  last  cited,  Chancellor  Kent,  in  speaking  of 
it,  says:  "The  mortgage  interest,  as  distinct  from  the  debt,  is 
not  a  fit  subject  of  assignment.  It  has  no  determinate  value. 
If  it  should  be  assigned,  the  assignee  must  hold  the  interest 
at  the  will  and  disposal  of  the  creditor  who  holds  the  bond." 
In  4  Wait's  Actions  and  Defenses,  page  565,  the  rule  is  thus 
stated:  "By  the  common  law,  a  mortgagee  in  fee  of  land  is 
considered  as  absolutely  entitled  to  the  estate,  which  he  may 
devise  or  transmit  by  descent  to  his  heirs."  In  conformity 
with  this  view,  Pomeroy,  in  his  work  on  equity  jurispru- 
dence (volume  3,  page  150),  in  treating  of  this  subject,  says: 
"In  law,  the  mortgagee  may  convey  the  land  itself  by  deed, 
or  devise  it  by  will,  and  on  his  death,  intestate,  it  will  descend 
to  his  heirs.  In  equity,  his  interest  is  a  mere  thing  in  action, 
assignable  as  such;  and  a  deed  by  him  would  operate  merely 
as  an  assignment  of  the  mortgage;  and  in  administering  the 
estate  of  a  deceased  mortgagee,  a  court  of  equity  treats  the 
mortgage  as  personal  assets,  to  be  dealt  with  by  the  executor 
or  administrator." 

We  have  already  seen  that,  under  the  decisions  of  thia 
court,  and  by  the  general  current  of  authority,  a  mortgage  is 
not  assignable  at  law  by  mere  indorsement,  as  in  the'case  of 
commercial  paper;  but,  on  the  other  hand,  the  estate  and  in- 
terest of  the  mortgagee  may  be  conveyed  to  the  holder  of  the 
indebtedness,  or  even  to  a  third  party,  by  deed,  with  apt 
words  of  conveyance,  and  the  fact  that  it  is,  in  form,  an  as- 
signment will  make  no  difference:  2  Washburn  on  Real  Prop- 
erty, 115,  116.  Such  an  assignee,  if  owner  of  the  mortgage 
indebtedness,  might,  no  doubt,  maintain  ejectment  in  his  own 
name  for  his  own  use;  or  the  action  might  be  brought  in  his 
name  for  the  use  of  a  third  party  owning  the  indebtedness: 
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KUgour  v.  Gockley,  83  111.  109.  So  in  this  case,  if  the  action 
had  been  brought  in  the  name  of  Kearns's  heirs,  for  the  use  of 
Hinckley,  no  reason  is  perceived  why  the  action  might  not  be 
maintained. 

It  must  not  be  concluded,  from  what  we  have  said,  that  the 
dual  system  respecting  mortgages,  as  above  explained,  exists 
in  this  state  precisely  as  it  did  in  England  prior  to  its  adop- 
tion in  this  country;  for  such  is  not  the  case.  It  is  a  conceded 
fact  that  the  equitable  theory  of  a  mortgage  has,  in  process  of 
time,  made  in  this  state,  as  in  others,  material  encroachments 
upon  the  legal  theory  which  is  now  fully  recognized  in  courts 
of  law.  Thus  it  is  now  the  settled  law  that  the  mortgagor  or 
his  assignee  is  the  legal  owner  of  the  mortgaged  estate,  as 
against  all  persons  except  the  mortgagee  or  his  assigns:  Hall 
V.  Lance,  25  111.  250,  *277;  Emory  v.  Keighan,  88  Id.  4b2.  As 
a  result  of  this  doctrine,  it  follows  that,  in  ejectment  by  the 
mortgagor  against  a  third  party,  the  defendant  cannot  defeat 
the  action  by  showing  an  outstanding  title  in  the  mortgagee: 
Hall  V.  Lance,  supra.  So,  too,  courts  of  law  now  regard  the 
title  of  a  mortgagee  in  fee  in  the  nature  of  a  base  or  deter- 
minable fee.  The  term  of  its  existence  is  measured  by  that 
of  the  mortgage  debt.  When  the  latter  is  paid  ofiF,  or  becomes 
barred  by  the  statute  of  limitations,  the  mortgagee's  title  is 
extinguished  by  operation  of  law:  Pollock  v.  Maison,  41  111. 
616;  Harris  v.  Mills,  28  Id.  44;  81  Am.  Dec.  259;  Gibson  v. 
Rees,  50  111.  383. 

Hence  the  rule  is  as  well  established  at  law  as  it  is  in  equity, 
that  the  debt  is  the  principal  thing,  and  the  mortgage  an  in- 
cident. So,  also,  while  it  is  indispensable  in  all  cases  to  a 
recovery  in  ejectment  that  the  plaintiff  show  in  himself  the 
legal  title  to  the  property,  as  set  forth  in  the  declaration,  ex- 
cept where  the  defendant  is  estopped  from  denying  it,  yet  it 
does  not  follow  that  because  one  has  such  title,  he  may,  under 
all  circumstances,  maintain  the  action;  and  this  is  particu- 
larly so  in  respect  to  a  mortgage  title.  Such  title  exists  for 
the  benefit  of  the  holder  of  the  mortgage  indebtedness,  and  it 
can  only  be  epforced  by  an  action  in  furtherance  of  his  inter- 
ests,— that  is,  as  a  means  of  coercing  payment.  If  the  mort- 
gagee, therefore,  should  for  a  valuable  consideration  assign  the 
mortgage  indebtedness  to  a  third  party,  and  the  latter,  after 
default  in  payment,  should  take  possession  of  the  mortgaged 
premises,  ejectment  would  not  lie  against  him  at  the  suit  of 
the  mortgagee,  although  the  legal  title  would  be  in  the  latter^ 
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for  the  reason  it  would  not  be  in  the  interest  of  the  owner  of 
the  indebtedness.  In  short,  it  is  a  well-settled  principle  that 
one  having  a  mere  naked  legal  title  to  land  in  which  he 
has  no  beneficial  interest,  and  in  respect  to  which  he  has  no 
duty  to  perform,  cannot  maintain  ejectment  against  the  equi- 
table owner,  or  any  one  having  an  equitable  interest  therein 
with  a  present  right  of  possession.  This  case,  with  a  slight 
change  of  the  circumstances,  would  afford  an  excellent  illus- 
tration of  the  principle.  Suppose  the  present  plaintiff  had 
obtained  possession  under  his  equitable  title  to  the  note  and 
mortgage,  and  the  heirs  of  Kearns,  who  hold  the  legal  title, 
had  brought  ejectment  against  him,  the  action  clearly  could 
not  have  been  maintained,  for  the  reasons  we  have  just  stated. 
But  it  does  not  follow,  because  such  an  action  would  not  lie 
against  him,  that  he  could,  upon  a  mere  equitable  title,  main- 
tain the  action  against  others:  Cottrell  v.  Adams,  2  Biss;  351; 
^  Myer's  Fed.  Dec.  240.  The  question  in  that  case  was  al- 
most identical  with  the  question  in  this,  and  the  court  reached 
the  same  conclusion  we  have.  See  also  Speer  v.  Hadduck,  31 
111.  439. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  further  proceedings,  not 
inconsistent  with  this  opinion. 

Plaintiff  in  EjitcrrMENT  must  Recover  on  the  Strength  of  his  Owk 
Title:  Greve  v.  Coffin,  14  Minn.  345;  100  Am.  Dec.  229,  and  note;  Walhir 
T.  Fox,  85  Tenn.  154.  But  in  Virginia,  it  has  been  held,  where  plaintiff  and 
defendant  derive  title  from  same  third  person,  it  is  prima  fade  sufficient  for 
plaintiff  to  prove  such  common  derivation,  without  proving  the  title  of  such 
third  party:  Laidley  v.  Land  Co.,  30  W.  Va.  505. 

Plaintiff  in  Ejectment,  in  Order  to  Recover,  must  Show  Lboai. 
Tttlb  to  be  in  Himself:  Huntington  v.  Jewett,  25  Iowa,  249;  95  Am.  Dec. 
788;  equitable  title  being  regarded  as  unavailing  for  a  recovery  or  defense 
against  the  legal  title:  Prentiss  v.  Brewer,  17  Wis.  635;  86  Am.  Dec.  730; 
though  under  the  codes  an  equitable  title  may  be  set  up  in  defense:  Shawkan 
V.  Long,  26  Iowa,  488;  96  Am.  Dec.  164;  Meeker  v.  Dalton,  75  Oal.  154. 

No  Particular  Form  is  Necessary  to  Constttutk  Assignment;  it 
may  be  verbal  or  in  writing:  Moore  v.  Lowrey,  25  Iowa,  336;  95  Am.  Dec 
790;  Switzer  v.  Noffsinger,  82  Va.  518. 

Indorsement  of  Note  Secured  by  Mortgage  Operates  as  Equitablb 
Assignment  of  mortgage:  Cminecticut  etc.  Ins.  Co.  v.  Talbot,  113  Ind.  373;  3 
Am.  St.  Rep.  655,  and  note 

Assignment  of  Debt  Carries  the  Seouritt:  Suiter  v.  Ifoffaingerf  82 
Va.  618. 
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Geoff  v,  Ankenbrandt. 
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PuL^onro.  —  Dbclabation  vh  Trespass  for  Obstructino  Plow  of  Wateb 
AND  OvKRFLOWiNO  Plaintiff's  Land  to  his  injury  is  defective  if  it  fail» 
to  aver  that  defendant  was  notified  or  requested  to  remove  the  obstruc- 
tion. 

Pabtt's  PLBADma  is  to  bk  Taken  Most  Stronolt  aoainst  Himself,  and 
most  favorably  to  his  adversary. 

Continuing  Nuisance  —  Dauaoes  —  Averment  of  Request  to  Removb 
Sams.  —  Where  a  party  comes  into  possession  of  land  as  grantee  or 
lessee  with  an  existing  nuisance  upon  such  land,  and  he  merely  permits 
the  nuisance  to  remain  or  continue,  he  cannot  be  held  liable  in  action  for 
damages  until  he  bos  been  first  notified  or  requested  to  remove  the  nui- 
sance. 

KuisANCB.  —  It  is  Necessary  to  Aver  that  the  Natural  PYow  or 
Water  has  been  Obstructed,  in  action  for  obstructing  water  and  over- 
flowing plaintiff's  land,  for  otherwise  the  complaint  is  susceptible  of  the 
construction  that  the  waters  whose  flow  was  obstructed  were  such  as 
the  owner  of  the  servient  tenement  was  under  no  obligation  to  receive. 

BeU  and  Oreen^  for  the  plaintifif  in  error. 

S.  Z.  Landea,  and  Foster  and  Campbell,  for  the  defendant  in 
error. 

Maqruder,  J.  This  is  an  action  of  trespass  on  the  case, 
brought  on  November  2,  1885,  by  appellant,  in  the  circuit 
court  of  Wabs^sh  County,  against  appellee  for  obstructing  the 
flow  of  water  and  throwing  it  back  upon  appellant's  land,  so 
as  to  overflow  the  same  and  make  it  unfit  for  cultivation. 

Pleas  of  not  guilty  and  of  the  statute  of  limitations  were 
filed  to  the  first  count  of  the  declaration,  and  issues  were 
joined  thereon.  During  the  trial  upon  the  issues  thus  formed, 
the  plaintifi"  was  given  leave  to  file  and  did  file  an  amended 
or  additional  count,  to  which  the  defendant  put  in  a  general 
demurrer.  The  demurrer  was  sustained,  and  plaintifif  elected 
to  stand  by  his  amended  or  additional  count,  and  judgment 
was  rendered  against  him  for  the  costs  in  and  about  the  same, 
etc.  The  cause  then  proceeded  to  trial  upon  the  first  count 
and  the  pleas  thereto,  and  the  jury  returned  a  verdict  in  favor 
of  the  defendant.  Motion  for  new  trial  was  overruled,  and 
judgment  rendered  upon  the  verdict,  which  judgment  has  been 
affirmed  by  the  appellate  court.  The  case  is  brought  before 
us  by  writ  of  error  to  the  appellate  court. 

The  sole  question  brought  to  our  attention  in  the  argument* 
of  counsel  is  the  sufficiency  of  the  amended  or  additional 
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count,  and  whether  or  not  the  demurrer  thereto  was  properly 
sustained. 

The  amended  count  alleges  that  plaintiff  was  "lawfully 
possessed  "  of  the  north  half  of  tlie  southeast  quarter  of  sec- 
tion 13,  etc.,  which  was  improved  and  used  for  purposes  of 
cultivation;  that  defendant  was  "  lawfully  possessed  "  of  the 
northeast  quarter  of  the  southwest  quarter  and  the  southeast 
quarter  of  the  southwest  quarter  of  said  section,  adjoining 
plaintiflF's  land  on  the  west;  that  on,  to  wit,  March  1,  1881, 
and  between  that  day  and  the  commencement  of  the  suit,  the 
defendant,  "  by  means  of  a  certain  levee  or  embankment, 
maintained  and  contiiiued  by  the  said  defendant  along  the 
east  line  of  his  said  real  estate,  of  great  dimensions,  to  wit,  of 
the  width  of  six  feet  and  of  the  height  of  two  feet,  and  without 
sufficient  openings  therein  to  permit  the  free  passage  of  water, 
wrongfully  and  unlawfully  obstructed  the  flow  of  large  quan- 
tities of  water  flowing  to  and  against  the  said  levee  or  embank- 
ment on  the  east  side  thereof,  and  flowing  down  along  the 
north  side  of  the  south  half  of  the  southeast  quarter  of  said 
section  13,  and  thereby  caused  said  water,  which  otherwise 
would  not  have  flowed  onto  the  said  real  estate  of  the  said 
plaintifl',  to  flow  upon  and  stand  on  the  said  real  estate  of  the 
said  plaintiff." 

This  count  is  defective  because  it  does  not  aver  that  defend- 
ant was  notified  or  requested  to  remove  the  obstruction  com- 
plained of:  1  Chitty's  Pleading,  89,  389;  2  Id.  770,  note  h; 
Cooley  on  Torts,  611;  Angell  on  Watercourses,  Perkins's  6th 
ed.,  sec.  403;  1  Hilliard  on  Torts,  603,  note  a. 

It  is  a  well-established  rule  that  "  each  party's  pleading  is 
to  be  taken  most  strongly  against  himself  and  most  favorably 
to  his  adversary":  Gould's  Pleading,  141.  The  amended 
count  will,  therefore,  be  most  strongly  construed  against  the 
plaintifl".  Inasmuch  as  the  count  does  not  state  that  the  levee 
or  embankment  was  erected  by  the  defendant  or  originally 
placed  by  him  where  it  is,  it  will  be  presumed  that  such  levee 
or  embankment  was  already  upon  the  land  when  the  defend- 
ant became  possessed  of  it,  and  that  consequently  he  was  only 
responsible  for  allowing  the  obstruction  to  remain  as  it  was 
when  the  premises  came  into  his  hands.  The  first  count  of 
the  declaration  averred  that  defendant  "  constructed  and  built 
and  maintained  and  continued "  the  levee;  the  second  or 
amended  count  merely  charges  that  defendant  "  maintained 
and  continued  "  the  levee  or  embankment. 
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Where  a  party  comes  into  possession  of  land,  as  grantee  or 
lessee,  with  an  existing  nuisance  upon  such  land,  and  he 
merely  permits  the  nuisance  to  remain  or  continue,  he  cannot 
be  held  liable  in  an  action  for  damages  until  he  has  been  first 
notified  or  requested  to  remove  the  nuisance.  It  is  not  right 
that  one  who  did  not  put  the  nuisance  upon  the  premises  in 
the  first  place  should  be  held  responsible  for  injuries  that  may 
not  have  been  caused  by  any  act  of  his  own.  As  was  said  in 
Johnson  v.  Lexoia,  13  Conn.  303,  25  Am.  Dec.  405:  "A  plaintiff 
ought  not  to  rest  in  silence,  and  presently  surprise  an  unsus- 
pecting purchaser  by  an  action  for  damages,  but  should  be 
presumed  to  acquiesce  until  he  requests  a  removal  of  the  nui- 
sance." Angell  in  his  work  on  watercourses,  supra,  says 
"  that  where  a  party  was  not  the  original  creator  of  the  nui- 
sance, he  must  have  notice  of  it,  and  a  request  must  be  made 
to  remove  it,  before  any  action  can  be  brought." 

While  there  is  some  conflict  among  the  authorities  upon  this 
subject,  the  weight  of  authority  seems  to  be  in  favor  of  the 
doctrine  here  announced,  as  will  be  seen  by  reference  to  the 
following  cases:  Penruddock's  Case,  3  Coke,  205;  Pierson  v. 
Olean,  14  N.  J.  L.  36;  25  Am.  Dec.  497;  Johnson  v.  Lewis,  13 
Conn.  303;  33  Am.  Dec.  405;  Noyes  v.  Stillman,  24  Id.  14; 
Curtice  v.  Thompson,  19  N.  H.  471;  Carleton  v.  Redington,  21 
Id.  291;  Eastman  v.  Am^skeag  Mfg.  Co.,  44  Id.  143;  82  Am. 
Dec.  201;  Pillsbury  v.  Moore,  U  Me.  154;  69  Am.  Dec.  91; 
Nichols  V.  City  of  Boston,  98  Mass.  39;  93  Am.  Dec.  132;  Ray 
V.  Sellers,  1  Duvall,  254;  West  v.  L.  C.  &  L.  R.  R.  Co.,  8  Bush, 
404;  Slight  v.  Gutzlaff,  35  Wis.  675;  17  Am.  Dec.  476;  Grigsby 
V.  Clear  Lake  Water  Co.,  40  Cal.  396. 

The  cases  which  hold  that  a  defendant  may  be  held  liable 
for  the  continuance  of  a  nuisance  erected  by  another  on  his 
land,  without  any  request  or  notice  to  him  to  remove  the  same, 
will  generally  be  found,  upon  examination,  to  be  cases  where 
there  has  been,  on  the  part  of  such  defendant,  some  active 
participation  in  the  continuance  of  the  nuisance,  or  some  posi- 
tive act  evidencing  its  adoption,  or  some  use  of  the  structure 
complained  of  as  a  nuisance, — like  the  operation  of  a  factory 
which  emits  injurious  and  unwholesome  smells.  In  the  latter 
case,  every  act  of  using  is  a  new  nuisance,  for  which  the  party 
injured  has  a  remedy  for  his  damages. 

The  declaration  in  this  case  is  defective  for  another  reason. 
The  passage  of  water,  which  the  owner  of  the  servient  heritage 
has  no  right  to  stop  by  embankments  or  other  artificial  means, 
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BO  .as  to  throw  it  back  upon  the  owner  of  the  dominant  heri- 
tage, is  the  natural  flow  of  water.  Such  natural  flow  of  water 
consists  either  of  surface  water,  derived  from  the  rain  or  snow 
falling  upon  the  dominant  field,  or  of  the  water  in  some  natu- 
ral watercourse,  fed  by  remote  springs,  or  rising  in  a  spring 
upon  the  dominant  field  itself:  Gillham  v.  Madison  County 
R.  R.  Co.,  49  111.  484;  Gormley  v.  Sanford,  52  Id.  158.  The 
declaration  charges  that  the  defendant  has  "  obstructed  the 
flow  of  large  quantities  of  water  flowing  to  and  against  the  said 
levee  or  embankment,"  but  it  nowhere  avers  that  the  natural 
flow  of  water  has  been  obstructed.  Non  constat  but  that  the 
water  alleged  to  have  been  obstructed  by  the  embankment 
was  not  properly  turned  in  that  direction,  or  did  not  naturally 
flow  from  plaintiff''8  land  over  or  upon  defendant's  land,  either 
by  reason  of  being  surface  water  or  water  in  a  natural  water- 
course. If  there  was  no  natural  flow  of  water  from  plaintiff''s 
farm  to  and  upon  defendant's  farm,  plaintiff  had  no  right  to 
complain  of  the  embankment. 

For  the  reasons  here  stated,  we  think  that  the  demurrer  to 
the  amended  count  was  properly  sustained. 

The  judgment  of  the  appellate  court  is  therefore  affirmed. 

Plbadino  is  to  bk  Constbthsd  Most  Stronqlt  against  Pleadek:  Chip- 
man  v.  Emeni,  5  Cal.  49;  63  Am.  Deo.  80;  Oreen  v.  CovUland,  10  Cal.  317;  70 
Am.  Deo.  725. 

Gkakteb  or  Premises  on  Which  Nuisance  was  Erected  bt  his  Grantob 
ia  not  liable  for  continuance  thereof  until,  upon  request,  he  refuses  to  remove 
the  nuisance:  Eastman  v.  Amoakeag  Mfg.  Co.,  44  N.  H.  143;  82  Am.  Dec.  201, 
and  note;  Nkhola  v.  City  of  Boston,  98  Mass.  39;  93  Am.  Dec.  132,  and  note; 
Slight  V.  Outalaf,  35  Wis.  675;  17  Am.  Rep.  476. 

Upper  Land-owner  has  Easement  or  Drainage  in  Land  or  Lowsb 
Proprietor:  Boynton  v.  Lmgley,  19  Nev.  69;  3  Am.  St.  Rep.  781,  and  note; 
Toul  V.  Bmw/ay,  123  HI.  653;  5  Am.  St.  Rep.  670. 


Maemon  V,  Harwood. 

[124  Illinois,  104.] 
VOLTTNTART    CONVEYANCE    TO    A    WiFE    OR    CHILD    1.S    FrATTDULENT  AS    TO 

Pre-Existing  Creditors,  if  made  when  the  donor  is  in  embarrassed 
financial  circumstances,  even  though  he  retains  estate  nominally  equal  ia 
value  to,  or  more  than  equal  to,  all  his  indebtedness,  when  the  property 
retained  proves  insufficient  to  discharge  all  his  liabilities. 
Fbaudulent  Convetanob  —  What  mat  have  been  Acttcallt  PAsaiNa 
IN  Grantor's  Mind  is  Immaterial.  —  If  a  conveyance  is  voluntary, 
and  results  in  hindering,  delaying,  or  defrauding  creditors,  it  must  b« 
regarded  as  fraudulent  in  law;  the  donor's  act  need  not  be  immoral  or 
corrupt. 
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VOIUNTART  CONVKTANCE  —  CREDITOR'S  BlLL  —  GrAUTKE's  MoTIVE  UNIM- 
PORTANT. —  Where  bill  is  brought  to  impeach  voluntary  conveyance  hy 
a  debtor,  the  motive  of  grantee  doea  not  determine  validity  of  transfer, 
except,  perhaps,  in  cases  where  he  parts  with  a  valuable  consideration. 

James  S.  Etoing  and  Hamilton  Spencer,  for  the  appellant. 

Kerrick,  Lucas,  and  Spencer,  for  the  appellees. 

Cbaig,  J.  This  was  a  creditor's  bill,  brought  by  Thomas  F. 
and  Willis  8.  Harwood,  in  the  circuit  court  of  McLean  County, 
against  Mary  A.  Marmon,  Maria  Paist,  Owen  L.  Cheney, 
Mary  L.  Cheney,  his  wife,  and  William  W.  Marmon.  The 
object  of  the  bill  was  to  set  aside  certain  deeds  executed  by 
Maria  Paist  to  Mary  A.  Marmon  and  Mary  L.  Cheney, 
whereby  certain  real  estate  was  conveyed  to  them,  and  sub- 
ject the  property  to  the  payment  of  a  judgment  which  com- 
plainants had  recovered  against  Maria  Paist.  Upon  tho 
hearing  in  the  circuit  court,  on  the  pleadings  and  evidence, 
a  decree  was  rendered  in  favor  of  the  complainants.  Mary 
A.  Marmon  appealed  to  the  appellate  court,  where  the  decree 
was  affirmed.  To  reverse  that  judgment  she  has  appealed  to 
this  court. 

There  is  no  material  conflict  in  the  evidence,  nor  do  the 
parties  disagree  in  regard  to  the  facts  established  by  the  evi- 
dence upon  which  the  decree  was  rendered;  but  it  is  insisted 
that  the  conveyance  from  Maria  Paist  to  Mary^A.  Marmon 
was  not  fraudulent  as  against  creditors;  that  at  the  time  the 
deed  was  executed  she  retained  property  sufficient  to  pay  all 
her  debts,  and  for  this  reason  the  decree  was  erroneous. 

It  appears  from  the  evidence  that  in  the  month  of  April, 
1884,  Maria  Paist,  and  her  son,  O.  L.  Cheney,  executed  and 
delivered  to  H.  T.  Levin  a  promissory  note  for  $3,556,  due  in 
two  years,  with  interest  at  seven  per  cent  per  annum.  This 
note  was  sold  to  the  complainants,  and  they  recovered  a  judg- 
ment upon  it  for  $4,053.84.  On  April  30,  1886,  an  execution 
was  issued  upon  the  judgment,  and  returned  no  property 
found.  At  the  time  the  note  was  executed,  Maria  Paist  waa 
the  owner  in  fee  of  lot  16,  the  east  half  of  lot  17,  and  the  south 
half  of  lot  19,  all  in  White's  addition,  and  was  the  owner  of 
lot  6,  of  assessor's  subdivision  of  lots  50,  61,  52,  53,  and  54,  of 
the  original  town,  all  in  the  city  of  Bloomington,  and  the  east 
half  of  lot  4,  in  block  1,  in  Normal.  She  also  had  notes,  made 
by  W.  W.  Marmon,  for  about  two  thousand  three  hundred 
dollars.     The  first-mentioned  piece  of  property  is  known  a» 


March,  1888.]  Marmon  v.  Harwood.  347 

the  *'  homestead,"  the  eecond  piece  as  the  "  Cheney  home- 
stead," and  the  third  as  the  "  Hammerslaugh  building."  Ap- 
pellant and  0.  L.  Cheney  are  the  daughter  and  son  of  Maria 
Paist,  and  Mary  Cheney  is  the  wife  of  O.  L.  Cheney. 

On  the  fifth  day  of  November,  1884,  Mrs.  Paist  made  two 
deeds,  —  i.  e.,  one  to  appellant  for  the  homestead,  reciting  a 
consideration  of  seven  thousand  dollars;  the  other  to  Mary 
Cheney,  for  the  Cheney  homestead,  the  Hammerslaugh  build- 
ing, and  the  Normal  property.  The  homestead,  which  was 
conveyed  to  appellant,  was  clear  from  encumbrance,  and 
worth  seven  thousand  dollars.  The  Cheney  homestead  was 
encumbered  for  one  thousand  dollars,  but  was  worth  two 
thousand  five  hundred  dollars.  The  Hammerslaugh  prop- 
erty was  mortgaged  for  some  eight  thousand  dollars,  but 
worth  four  thousand  dollars  above  the  mortgage.  The  lots  in 
Normal  were  worth  three  hundred  dollars.  The  deeds  pur- 
porting to  convey  the  property  to  appellant  and  to  Mary 
Cheney  were  executed  without  consideration.  At  the  time  of 
these  conveyances,  Mrs.  Paist  was  indebted  on  a  promissory 
note,  which  she  had  signed  with  her  son,  in  the  sum  of  one 
thousand  dollars  in  addition  to  the  debt  she  owed  complain- 
ants. The  property  she  conveyed  without  consideration  ex- 
ceeded in  value  thirteen  thousand  dollars.  She  retained  no 
real  estate,  or  property  of  any  character,  except  notes  of 
W.  W.  Marmon  for  two  thousand  three  hundred  dollars,  and 
a  note,  secured  by  a  second  mortgage  on  the  fair-grounds  at 
Bloomington,  for  six  thousand  dollars.  This  claim  was  sub- 
ject to  a  prior  mortgage  of  over  eleven  thousand  dollars,  held 
by  one  Brokaw.  On  the  sixteenth  day  of  March,  1885,  the 
Hammerslaugh  property  was  sold  to  Dr.  Barnes  for  four 
thousand  dollars,  subject  to  the  mortgage  on  the  property. 
Soon  after  this  sale,  the  fair-grounds,  upon  which  Mrs.  Paist 
held  a  second  mortgage,  were  advertised  for  sale  on  the  first 
mortgage,  and  at  the  sale  Mrs.  Paist  became  the  purchaser 
for  the  amount  of  the  debt  and  costs.  Upon  making  the  pur- 
chase, she  paid  five  thousand  dollars  cash  down,  and  gave  a 
mortgage  on  the  property  to  secure  the  remaining  seven  thou- 
sand dollars.  The  cash  payment  was  made  up  of  four  thou- 
sand dollars  which  Mrs.  Cheney  had  received  from  the  sale  of 
the  Hammerslaugh  property,  and  one  thousand  dollars  which 
she  borrowed.  On  the  twenty-ninth  day  of  September,  1885^ 
Maria  Paist  conveyed  the  fair-grounds  to  James  B.  Stevenson 
for  seven  thousand  five  hundred  dollars,  subject  to  the  mort- 
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gage  she  had  given  of  eight  thousand  dollars.  She  received 
cash,  two  thousand  dollars;  Normal  property,  two  thousand 
five  hundred  dollars;  notes,  three  thousand  dollars.  The 
Normal  property  was  soon  sold,  and  the  cash,  notes,  and  pro- 
ceeds of  the  Normal  property  were  all  turned  over  by  Mrs. 
Paist  to  her  son,  0.  L.  Cheney;  and  he  lost  the  entire  amount 
on  the  Chicago  Board  of  Trade.  The  notes  Mrs.  Paist  held 
against  Marmon  had  all  been  disposed  of  before  complainant's 
debt  matured,  except  a  note  for  thirteen  hundred  dollars, 
which  was  turned  over  to  secure  attorney's  fees  to  defend  this 
€uit. 

In  Patterson  v.  McKirmey,  97  111.  41,  where  a  voluntary  con- 
veyance of  lands  had  been  made  by  Patterson  for  the  benefit 
of  his  wife,  the  grantor  retaining  property  which  exce<!dt!d  in 
nominal  value  the  total  amount  of  his  indebtedness  existing  at 
the  time  of  the  conveyance,  it  was  insisted,  as  it  is  in  this  case, 
that  the  transaction  was  not  fraudulent  as  against  creditors; 
but  the  position  was  not  sustained.  In  deciding  the  case  the 
court  held  that  a  voluntary  conveyance  to  a  wife  or  child 
when  the  donor  is  in  embarrassed  financial  circumstances  is 
fraudulent  as  to  pre-existing  creditors,  even  though  the  party 
retains  estate  nominally  in  value  equal  to,  or  more  than  equal 
to,  all  his  indebtedness,  when  the  event  shows  that  the  prop- 
erty retained  is  in  fact  not  sufficient  to  discharge  all  his  lia- 
bilities. In  the  Patterson  case,  the  grantor  at  the  time  he 
made  the  conveyance  to  his  wife  had  more  property  than 
Maria  Paist  had  when  she  conveyed  to  appellant,  and  was  in- 
debted to  a  greater  extent;  but  this  case  cannot  in  principle 
be  distinguished  from  the  Patterson  case.  The  principle 
which  controlled  the  one  must  govern  the  other. 

In  April,  1884,  when  the  note  upon  which  complainants  ob- 
tained judgment  was  executed,  Maria  Paist  owned  property 
(mostly  real  estate)  exceeding  in  value  thirteen  thousand  dol- 
lars, but  when  the  judgment  was  rendered  two  years  there- 
after, she  had  no  property  liable  to  execution,  and  almost  all 
her  property  had,  between  the  date  the  note  was  given  and  the 
date  of  the  judgment,  been  transferred  to  her  children  without 
consideration.  Seven  months  after  the  note  upon  which  com- 
plainants obtained  judgment  was  given,  Mrs.  Paist  conveyed 
to  appellant  the  homestead,  —  the  property  here  involved, — 
the  property  at  the  time  being  worth  seven  thousand  dollars; 
but  no  consideration  passed  from  the  grantee  to  the  grantor. 
It  may  be  that  Mrs.  Paist  did  not,  at  the  time  she  conveyed 
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this  property  to  her  daughter,  design  to  defraud  her  creditors; 
or  it  may  be  that  the  transaction  was  not  fraudulent  in  fact, — • 
that  she  expected  to  pay  her  debts  from  the  property  she  re- 
tained when  she  made  the  conveyance  to  appellant.  But  how- 
ever that  may  be,  we  think  it  plain,  from  the  evidence  intro- 
duced on  the  hearing,  the  transaction  is  one  which,  as  against 
pre-existing  creditors,  was  fraudulent  in  law.  What  may  have 
been  in  the  mind  of  the  grantor  when  she  conveyed  the  prop- 
erty to  her  daughter  is  immaterial.  The  conveyance  being 
voluntary,  if  it  resulted  in  hindering,  delaying,  or  defrauding 
creditors,  it  must  be  regarded  as  fraudulent  in  law.  This  view 
of  the  law  is  well  expressed  by  Bump  on  Fraudulent  Convey- 
ances, sections  271,  272,  as  follows:  "The  law  will  not  specu- 
late about  what  is  actually  passing  in  the  donor's  mind,  for 
the  act  need  not  be  immoral  or  corrupt.  The  law  does  not 
concern  itself  about  the  private  or  secret  motives  which  may 
influence  the  debtor.  It  does  not  deal  with  his  conscience. 
He  may  make  a  conveyance  with  the  most  upright  intentions^ 
really  believing  that  he  has  a  right  to  do  so,  and  that  it  is  his 
right  and  duty  to  do  it;  and  yet,  if  the  transfer  is  voluntary, 
and  hinders,  delays,  or  defrauds  his  creditors,  it  is  fraudulent. 
....  The  debtor  may  have  some  other  purpose  in  view,  but 
the  intent  to  defraud  is  a  part  and  parcel  of  his  act." 

It  may  be  said  that  in  accepting  the  conveyance  appellant 
was  innocent  of  any  fraudulent  intent.  Conceding  that  to  be 
the  case,  the  transaction  would  not  be  relieved  of  a  fraudulent 
character.  Where  a  bill  is  brought  to  impeach  a  voluntary 
conveyance  by  a  debtor,  the  motive  of  the  grantee  does  not  de- 
termine the  validity  of  the  transfer.  It  is  the  motive  of  the 
giver,  and  not  the  knowledge  of  the  acceptor,  that  is  to  deter- 
mine the  validity  of  the  transfer:  Bump  on  Fraudulent  Con- 
veyances, sec.  280.  Had  the  transfer  been  made  for  a  good 
consideration,  a  diflferent  question  might  arise;  but  such  was 
not  the  case. 

Reference  has  been  made  in  the  argument  to  the  fact  that 
Mrs.  Paist  offered  to  sell  the  fair-grounds  property  to  com- 
plainants, in  payment  of  their  debt,  and  also,  upon  the  sale 
of  that  property,  she  placed  a  fund  in  the  hands  of  O.  L.  Che- 
ney amply  sufficient  to  pay  the  debt,  which  he  was  directed 
to  apply  in  that  way.  There  are  facts  tending,  doubtless,  to 
show  that  Mrs.  Paist  did  not  intend,  by  the  conveyance  to  her 
daughter,  to  defraud  her  creditors;  but,  as  has  been  said 
before,  it  was  not  necessary  to  prove  actual  fraud  in  order  to 
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impeach  the  transaction.  When  the  deed  was  made  to  appel- 
lant, the  grantor  was  indebted  to  the  amount  of  five  thousand 
dollars.  Without  securing  or  paying  these  debts,  she  con- 
veyed to  her  daughter  the  largest  portion  of  her  estate  without 
consideration,  the  property  retained  not  being  adequate,  as  the 
uequel  showed,  to  discharge  her  debts.  As  was  held  in  the 
Patterson  case,  supra,  she  had  no  right,  as  against  her  credi- 
tors, to  make  such  a  disposition  of  her  property.  As  respects 
creditors,  such  a  transaction  was  fraudulent  in  law.  But 
aside  from  this,  as  to  the  fact  that  Mrs.  Paist  placed  funds  in 
the  hands  of  her  son,  0.  L.  Cheney,  to  pay  her  indebtedness, 
was  of  no  importance.  He  was  insolvent,  and  known  to  be 
BO,  when  the  funds  were  placed  in  his  hands,  and  an  act  of 
this  character  could  be  of  no  benefit  to  creditors,  nor  could  it 
have  any  bearing  on  the  case.  Had  the  money  been  placed 
in  the  hands  of  a  solvent  party,  the  act  might  be  regarded  in 
a  different  light,  as  it  might  then  have  been  anticipated  that 
it  would  be  paid  over  to  creditors;  but  when  the  money  was 
turned  over  to  Cheney,  Mrs.  Paist  must  have  known  that  it 
would  be  lost  or  squandered,  as  it  was. 

Objection  is  made  to  the  form  of  the  decree,  but  we  do  not 
regard  it  so  informal  as  to  require  a  modification. 

The  judgment  will  be  affirmed. 


VoLTmTABT  C!oirvKTANCs  Mabk  bt  One  Who  is  Indbbtbd  is  Pkb- 
8UMED  TO  BR  FRAUDULENT,  and  no  circamstances  will  be  permitted  to  repel 
the  legal  presamption  of  fraud:  Bel/ord  v.  Crane,  16  N.  J.  Eq.  265;  84  Am. 
Dec.  155;  Wilder  v.  Brooks,  88  Id.  49,  and  note  discussing  the  question; 
Lewis  V.  LinscoU,  37  Kan.  379. 

WhBTHKB  VoLUNTAKT   Ck)NVEYANOE,  ON  A  MERITORIOUS  CJONSIDERATION 

by  a  person  deeply  indebted,  is  really  fraudulent  as  to  existing  creditors,  i« 
«  question  not  of  law,  but  of  fact  for  the  jury:  Cook  v.  Holbrook,  146  Mass.  66. 
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In  Case  of  an  Exeodtion  against  One  onlt  or  Several  Partners,  the 
proper  mode  is  to  levy  upon  and  sell  such  partner's  interest  in  the  whole 
of  the  partnership  efifects,  and  not  in  specific  articles  of  the  partnership 
property. 

Partner  is  Necessart  Party  to  Bill  tor  Accountino,  where  by  sale  on 
execution  only  part  of  his  interest  in  the  partnership  is  disposed  of,  and 
the  purchaser  seeks  for  a  settlement  and  adjustment  by  such  bill  of  th« 
partnership  afEairs^ 
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When  Objection  to  Omission  of  Parties  mat  be  Taken  on  Appeal.  — 
Where  the  parties  omitted  are  mere  formal  parties,  and  not  indispensa* 
ble  to  a  decision  of  the  case  upon  its  merits,  it  will  be  too  late  to  make 
objection  at  the  hearing;  but  where  the  rights  of  the  parties  not  before 
the  court  are  intimately  connected  with  the  matter  in  dispute,  so  that 
a  final  decree  cannot  be  made  without  materially  a£Fecting  their  inter* 
ests,  the  objection  may  be  taken  at  the  hearing,  or  on  appeal,  or  oa 
error. 

Beach  and  Hodnett,  for  the  appellant. 

E.  Lynch,  and  Blinn  and  Hoblett,  for  the  appellee. 

Sheldon,  C.  J.  On  April  21,  1885,  Charles  F.  Gerard  and 
Isaac  Wert  were  the  owners  of  a  livery-stable,  stock,  and  busi- 
ness in  Lincoln,  in  this  state,  in  partnership,  doing  business 
under  the  firm  name  of  Wert  &  Co.,  Gerard's  interest  being 
three  fourths  and  Wert's  one  fourth.  On  that  day,  Gerard 
sold  to  one  <[ames  H.  Danley  an  undivided  half-interest  in 
the  livery  stock  of  Wert  &  Co.  for  a  half-section  of  land  in 
Nebraska,  taken  at  the  valuation  of  three  thousand  two  hundred 
dollars,  Danley  guaranteeing  that  the  actual  cash  value  of  the 
land  would  be,  in  eighteen  months  thereafter,  three  thousand 
two  hundred  dollars,  and  that  if  not  of  that  value,  he  agreed 
to  pay  to  Gerard  the  difference  between  such  sum  and  the 
value  then,  out  of  said  livery  stock.  On  the  same  date,  and 
as  a  part  of  the  same  transaction,  Gerard,  Danley,  and  Wert 
entered  into  a  partnership  to  conduct  said  livery  business,  and 
did  carry  on  the  same  for  a  while.  On  June  17,  1885,  two 
executions  against  Danley  for  $621.25  and  costs,  and  $148.56, 
and  costs,  respectively,  issued  on  judgments  against  him 
individually,  in  favor  of  one  Harts,  were  levied  upon  the  inter- 
est of  Danley  in  certain  enumerated  articles  of  personal  prop- 
erty of  the  partnership  in  the  livery-stable.  The  property  so 
levied  upon  was  duly  sold,  and  the  appellee.  Bates,  who  in  the 
mean  time  had  purchased  the  judgments  from  Harts,  became 
the  purchaser  at  the  sale  for  $769.91.  Bates,  on  August  21, 
1885,  filed  his  bill  of  complaint  herein  against  Wert  and 
Gerard,  alleging  that  he  became  by  said  purchase  the  abso- 
lute owner  of  an  undivided  one-half  interest  in  said  property; 
that  Wert  and  Gerard  refused  to  recognize  his  ownership,  and 
praying  for  an  account,  -and  the  appointment  of  a  receiver. 
The  defendants,  by  their  answer,  deny  that  the  complainant 
is  the  absolute  owner  of  an  undivided  one-half  interest  in  the 
property,  set  up  the  contract  with  Danley  as  to  the  land,  and 
aver  that  Danley's  interest  in  the  property-  could  not  be  ascer- 
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tained  until  eighteen  months  after  April  21,  1885,  and  that 
said  time  had  not  expired.  A  receiver  was  appointed,  who 
made  sale  of  the  property  of  the  firm.  The  net  amount  of  tho 
assets  of  the  firm  were  found  to  be  $1,780.71,  which  the  decree 
of  the  court  divided  as  follows:  To  complainant,  Bates,  $890- 
35,  to  the  defendant  (Jerard,  $445.18,  and  the  same  to  the  de- 
fendant Wert.  No  costs  were  adjudged  against  Bates,  but 
they  were  ordered  to  be  paid,  three  fourths  by  Gerard,  and 
one  fourth  by  Wert.  It  appeared  from  the  evidence  that  on 
the  first  day  of  October,  1886,  the  Nebraska  land  was  worth 
from  four  to  five  dollars  per  acre,  and  that  Gerard  was  still 
the  owner.  The  decree  was  affirmed  by  the  appellate  court 
for  the  third  district,  and  the  defendant  Gerard  alone  appeals 
to  this  court. 

The  decree  is  claimed  to  be  erroneous  in  two  particulars: 
one,  in  that  the  decree  allows  Bates  a  half  of  certain  assets 
of  the  partnership  that  were  not  levied  upon  and  sold  under 
the  executions;  and  the  other,  the  disallowance  of  Gerard's 
claim  against  Danley's  interest  in  the  event  that  the  value  of 
the  Nebraska  land  should  not  be  three  thousand  two  hundred 
dollars  at  the  expiration  of  eighteen  months  from  April  21, 
1885.  The  appellate  court  disposed  of  this  last  objection,  on 
the  ground  that  Gerard,  by  the  representations  he  had  made 
to  Bates  before  his  purchase,  as  to  the  value  of  Danley's  in- 
terest, and  the  encouragement  he  had  given  him  to  buy  the 
judgments,  was  estopped,  as  against  Bates,  to  insist  upon 
his  contract  with  Danley.  We  do  not  find  it  necessary  to 
consider  this  question,  as  we  think  there  is  error  in  the  respect 
first  above  mentioned,  which  requires  a  reversal  of  the  decree. 

The  decree  seems  to  have  proceeded  upon  the  theory  that 
the  sale  on  the  executions  was  of  the  interest  of  Danley  in  all 
the  partnership  property,  whereas  it  was  a  sale  of  his  interest 
in  only  a  part  of  the  property.  The  executions  were  levied  on 
Danley's  interest  in  certain  specific  articles  of  the  partnership 
property,  particularly  enumerating  them.  There  were  $279.45 
of  book-accounts  of  the  firm,  and  some  hay,  oats,  and  other 
property  of  the  firm,  to  the  amount  of  seventy  dollars,  which 
were  not  levied  upon  and  sold  under  the  executions;  and  vet, 
by  the  decree,  Bates  is  allowed  to  share  in  this  property  of  the 
firm  not  levied  on  and  sold,  as  assets  of  the  partnership, 
giving  to  him,  as  his  one  half  thereof,  $174.72,  which  he 
clearly  was  not  entitled  to.  There  was  allowed  to  Bates,  by 
the  decree,  the  whole  interest  of   Danley,  which   remained 
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upon  the  final  adjustment  of  the  partnership  concerns.  That 
interest  Bates  did  not  acquire  by  his  purchase  under  the  exe- 
cutions. He  might  have  acquired  it  had  there  been  a  proper 
and  different  levy  and  sale,  viz.,  of  Danley's  partnership  in- 
terest, or  of  his  interest  in  the  whole  of  the  partnership  prop- 
erty. But  it  was  here  only  a  part  of  Danley's  partnership 
interest  which  was  levied  upon  and  sold,— his  interest  in 
certain  specific  articles  of  partnership  property  which  were 
only  a  part  of  the  partnership  property.  That  in  such  a  case 
of  an  execution  of  a  separate  creditor  against  only  one  of 
several  partners,  the  proper  mode  is  to  levy  upon  and  sell  the 
debtor  partner's  interest  in  the  whole  of  the  partnership 
effects,  and  not  in  specific  articles  of  the  partnership  property: 
See  1  Lindley  on  Partnership,  710;  Parsons  on  Partnership, 
352;  Freeman  on  Executions,  sees.  125,  254;  Sirrine  v.  BriggSf 
31  Mich.  443. 

But  it  is  insisted  that  Gerard  has  got  his  full  share,  and 
there  is  no  error  which  he  can  complain  of, — that  it  is  no 
cause  of  complaint  to  him  that  Bates  receives  more  than  he 
is  entitled  to.  It  is  true  that  Gerard  seems  to  get,  by  the  de- 
cree, his  full  one-fourth  share;  but  does  it  not  concern  him 
that  Bates,  in  this  accounting,  is  allowed  more  than  he  is 
entitled  to  receive,  —  the  whole  of  Danley's  interest  instead 
of  the  part  of  that  interest  which  he  bought?  Danley  is  not 
a  party,  and  the  accounting  here  will  not  be  conclusive  as  to 
him.  If  the  decree  remains,  Danley  may  file  his  bill  and  sub- 
ject Gerard  to  another  accounting,  where  Danley  may  be  al- 
lowed for  his  unsold  interest  in  the  copartnership.  Gerard 
should  be  subjected  to  the  liability  of  but  one  accounting,  and 
Danley  should  have  been  made  a  party  to  this  suit,  so  that 
there  would  be  need  for  only  one  account  to  be  taken, — the 
one  taken  here, — which  would  be  final  and  conclusive  between 
all  the  copartners,  and  Bates. 

As  the  objection  of  Danley  not  being  made  a  party  does  not 
appear  to  have  been  taken  before,  but  to  be  made  in  this  court 
for  the  first  time,  it  is  insisted  that  it  comes  too  late.  In 
Prentice  v.  h'imball,  19  111.  323,  it  was  said:  "It  is  the  usual 
an<l  Wetter  practice,  where  the  want  of  proper  parties  is  ap- 
parent on  the  face  of  the  bill,  to  take  advantage  of  it  by  de- 
murrer or  motion  to  dismiss,  or  if  not  patent,  by  plea  or 
answer.  Where  the  parties  omitted  are  mere  formal  parties, 
and  not  indispensable  to  a  decision  of  the  case  upon  its  merits, 
k.  will  be  too  late  to  make  the  objection  at  the  hearing;  but 

AM.  ST.  KEP.,  Vol.  VIL  — 28 


854  Drennan  v.  Bunn.  [Illinois, 

where  the  rights  of  the  parties  not  hefore  the  court  are  inti- 
mately connected  with  the  matter  in  dispute,  so  that  a  final 
decree  cannot  be  made  without  materially  affecting  their  in- 
terests, as  in  this  case,  the  objection  may  be  taken  at  the 
hearing,  or  on  appeal,  or  on  error.  Courts  will,  ex  officio,  take 
notice  of  such  omission,  and  rule  accordingly."  And  see  Spear 
V.  CampbeU,  4  Scam.  426. 

We  think  Danley  was  a  necessary  party,  and  that  the  ob- 
jection on  that  account  does  not  come  too  late,  although  made 
for  the  first  time  upon  this  appeal. 

The  judgment  and  decree  of  the  courts  below  will  be  re- 
versed, and  the  cause  remanded  to  the  circuit  court  of  Logan 
County  for  further  proceedings,  with  leave  to  the  complainant 
to  amend  the  bill  and  make  James  H.  Danley  a  party  defend- 
ant.   

Lbvt  Aia>  Salk  on  ExxcunoN  or  Partkekship  Pkopertt  for  Indi< 
TiDUAL  Dkbt  niTist  be  of  the  andivided  interest  of  the  debtor  in  such  prop- 
erty: //taxm  V.  Nash,  12  Ohio  St.  647;  80  Am.  Deo.  390,  and  note.  A  levy 
oa  the  firm  property  itself  for  such  debts  creates  no  lien  in  favor  of  snch  credi- 
tor:  Richard  v.  Allen,  117  Pa.  St.  199;  2  Am.  St  Rep.  652,  and  note;  sea 
also  WilUamt  ▼.  Lewis,  115  Ind.  45;  post,  p.  403. 
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[124  Illinois,  175.J 

Vetoor  o»  Negotiable  Boin>s  or  Notes  Who  Assigns  Them  "without 
Rbooubsb  "  IS  Liable  on  Implied  Warkantt,  in  the  absence  of  express 
representation,  foi  <tny  deficiency  between  the  amount  apparently  due 
apon  the  face  of  the  instrument  and  the  amount  legally  collectible  upon 
it,  although  the  deficiency  arises  from  a  successful  interposition  of  the 
defense  of  usury  whereby  the  collection  of  interest  on  the  note  is  de- 
feated. 

V«Kix)R  OF  Negotiable  Note  is  Concluded  by  Judgment  Obtained  in 
Suit  of  Which  He  bad  Dub  Notice,  between  his  vendee  and  the 
payor  of  the  instrument,  and  in  which  suit  the  defense  of  usury  was  set 
up,  although  such  vendor  was  not  expressly  requested  to  take  charge  of 
the  suit,  and  the  note  was  sold  "without  recourse." 

Action  to  recover  deficiency  between  amount  apparently 
due  upon  the  face  of  certain  bonds  and  notes  purchased  by 
the  plaintiflf  and  the  amount  actually  collected  thereon  by  him. 
There  were  two  certain  promissory  notes,  for  the  amounts  re- 
spectively of  one  thousand  dollars  and  eight  hundred  dollars; 
to  these  notes  were  annexed  twelve  interest-bearing  coupons  at 
ten  per  cent  per  annum,  payable  semi-annually.    These  notes 
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and  coupons  were  held  by  one  Thomas  J.  Bunn,  to  whom  they 
had  been  executed  and  delivered  by  R.  C.  Huskey  and  his  wife, 
and  they  were  secured  by  a  deed  of  trust  to  one  James  H. 
Powell  as  trustee  of  lands  owned  by  the  wife.  Subsequent  to 
making  and  delivering  the  notes,  coupons,  and  deed,  the  wife 
died,  and  the  property  was  advertised  for  sale  by  the  trustee 
under  the  deed,  who  at  that  time  had  no  knowledge  of  the 
wife's  decease.  The  plaintiff  in  this  suit  in  consequence  of 
such  advertisement  purchased  the  notes,  etc.,  paying  the  sum 
due  thereon,  and  a  small  additional  sum  for  printing  and  ad- 
vertising. To  the  plaintiff's  suit  to  foreclose  the  trust  deed, 
and  to  an  action  of  ejectment  for  the  land,  the  defense  of 
usury  was  interposed  and  sustained,  and  the  interest  was 
declared  forfeited.  The  defendant  was  notified  that  the 
foreclosure  suit  was  pending,  and  requested  to  disprove  the 
averment  in  that  suit  of  usury,  and  his  deposition  was  also 
taken  upon  that  point.  This  action  was  then  brought.  The 
third,  fourth,  fifth,  and  sixth  requests  noted  in  the  opinion 
were  all  substantially  the  same,  and  were  to  the  effect  "  that 
the  final  decree  in  the  circuit  court  in  the  case  of  Frank  P. 
Drennan  v.  R.  C.  Huskey  et  al.,  introduced  in  evidence  in  this 
cause,"  was,  together  with  the  fact  that  the  defendant  Bunn 
was  notified  of  the  pendency  of  that  suit,  and  was  requested  to 
defend  the  claim  of  usury  relied  on  as  a  defense  therein,  and 
that  he  appeared  and  testified  as  a  witness,  conclusive  upon 
this  defendant  as  to  all  matters  contained  therein,  and  estab- 
lished in  this  case  the  right  of  the  plaintiff  to  recover. 

Tipton  and  Beaver,  for  the  appellant. 

James  S.  Ewing,  for  the  appellee. 

Frank  P.  Drennan^  pro  se. 

ScHOLFiELD,  J.  The  circuit  court,  in  effect,  ruled,  as  a 
matter  of  law,  and  that  ruling  is  affirmed  by  the  judgment  of 
the  appellate  court,  that  proof  that  appellee  was  notified  of  the 
pendency  of  the  foreclosure  suit,  and  of  the  defense  of  usury 
thereto  interposed,  and  requested  to  rebut  and  disprove  such 
defense,  will  not  render  the  decree  of  foreclosure  conclusive 
against  appellee  in  this  suit.  Two  questions  for  our  consid- 
eration arise  upon  this  ruling:  1.  Is  the  vendor  of  negotiable 
bonds  or  notes,  in  the  absence  of  express  representation,  and 
who  assigns  them  "without  recourse,"  liable,  on  an  implied 
warranty,  for  any  deficiency  between  the  amount  apparently 
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dne  upon  the  face  of  the  instrument  and  the  amount  legally 
collectible  upon  it?  2.  If  liable,  is  he  concluded  by  the  judg- 
ment between  his  vendee  and  the  payor  of  the  instrument,  by 
reason  of  having  been  notified  in  apt  time  of  the  pendency 
of  the  suit  and  of  the  defense  of  usury  set  up  by  the  payor, 
although  not  expressly  requested  to  take  charge  of  the  suit, 
and  not  notified  that  the  vendee  intends  to  hold  him  respon- 
sible for  the  result  of  the  suit? 

1.  Daniel,  in  his  work  on  negotiable  instruments  (3d  ed., 
vol.  1,  sec.  670),  says:  "When  the  indorsement  is  'without 
recourse,'  the  indorser  specially  declines  to  assume  any  re- 
sponsibility as  a  party  to  the  bill  or  note;  but  by  the  very  act 
of  transferring  it,  he  engages  that  it  is  what  it  purports  to  be, 
— the  valid  obligation  of  those  whose  names  are  upon  it.'* 
And  he  then  proceeds  to  show  that  the  holder  may  recover 
against  the  indorser  "without  recourse,"  where  the  note  was. 
invalid  between  the  original  parties,  because  of  the  want  or 
the  illegality  of  the  consideration,  as  well  as  in  certain  other 
cases:  See  also,  to  like  efiect.  Parsons  on  Bills  and  Notes,  89. 

In  Ticonic  Bank  v.  Smiley,  27  Me.  225,  46  Am.  Dec.  593,  an 
overdue  note  was  transferred  with  the  indorsement,  "indorser 
not  holden,"  and  it  was  held  the  indorser  was  nevertheless 
liable  to  his  vendee  for  any  payment  made  on  the  note  before 
the  transfer,  or  any  set-off  existing  against  it  of  which  tho 
note  gave  no  indication,  and  the  vendor  gave  no  information. 

In  Challiss  y.  McCrum,  22  Kan,  157,  31  Am.  Rep.  181,  a 
negotiable  promissory  note  was  transferred  by  indorsement 
"without  recourse."  Suit  was  brought  by  the  assignee  upon 
the  note,  and  the  defense  of  usury  was  set  up.  It  seems  that 
by  the  law  of  Kansas,  as  by  our  statute,  usury  only  forfeits 
the  interest.  The  defense  was  sustained,  and  the  assignee,  in 
consequence,  recovered  $229.50  less  than  the  amount  which, 
upon  the  face  of  the  note,  purported  to  be  due  thereon.  The 
assignee  thereupon  sued  the  indorser,  and  recovered  a  judg- 
ment for  this  deficiency.  It  was  held  that  the  indorser, 
although  he  indorsed  without  recourse,  was  liable  on  the 
implied  warranty  that  the  note  was  valid  for  the  amount 
expressed  upon  its  face.  Brewer,  J.,  in  delivering  the  opinion 
of  the  court,  after  a  .'^oniewhat  elaborate  examination  of  the 
authorities  bearing  upon  the  question,  said:  "These  authori- 
ties fully  sustain  the  ruling  of  the  district  court.  The  note 
was  not  the  legal  obligation  of  the  maker  to  the  full  amount. 
As  to  the  usurious  portion,  it  was  as  it  were  no  note.    Thia 
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was  a  defect  in  the  very  inception  of  the  note.  It  was  known 
to  the  vendor,  and  it  arose  out  of  his  own  dealings  in  the  mat- 
ter. By  all  these  authorities  there  is  an  implied  warranty 
against  such  a  defect,  and  the  vendor  is  liable  for  a  breach 
thereof":  See  also  Randolph  on  Commercial  Paper,  sec.  720. 

It  is  conceded  by  counsel  for  appellee  that  this  case  is  pre- 
cisely in  point  here,  but  it  is  contended  that  it  was  not  cor- 
rectly decided,  because  there  was  no  fraud  there,  and  in  support 
of  that  contention  it  is  argued  that,  unless  that  which  is 
claimed  to  be  fraud  rendered  the  note  absolutely  void,  and 
not  merely  voidable,  it  cannot  be  considered.  No  authority  is 
cited  in  behalf  of  this  contention,  and,  in  our  opinion,  it  is 
predicated  upon  a  misconception  of  what  is  necessary  to  con- 
etitute  a  breach  of  an  implied  warranty.  That  which  is  ab- 
Bolutely  void,  in  the  sense  of  this  contention,  is  incapable  of 
ratification:  See  Bishop  on  Contracts,  enlarged  ed.,  sees.  610 
€t  seq.  But  it  is  manifest  a  sale  which  will  authorize  an  ac- 
tion for  a  breach  of  an  implied  warranty,  in  many  if  not  in 
most  cases,  is  but  voidable.  The  purchaser  may  elect  to 
waive  his  right  to  avoid  it,  and  ratify  it  if  he  will.  As  illus- 
trative of  this  may  be  mentioned  all  those  cases  where  the 
buyer  does  not  inspect  the  thing  bought,  but  trusts  to  the 
vendor,  and  the  quantity  and  kind  of  goods  are  delivered,  but 
upon  inspection  they  prove  unsalable,  by  reason  of  defects  in 
quality:  See  Benjamin  on  Sales,  1st  Am.  ed.,  484;  Bigelowon 
Fraud,  34,  35. 

A  note  or  bond  given  without  consideration,  whether  volun- 
tarily, or  through  mistake  as  to  the  state  of  indebtedness  be- 
tween the  parties,  or  for  a  consideration  that  totally  fails,  as 
in  consideration  of  a  sale  and  warranty  where  the  warranty  is 
broken,  is  not  absolutely  void  in  the  sense  as  here  contended 
for  by  counsel;  and  yet,  in  the  first  two  instances,  there  would 
be  a  U)tal  want  of  consideration,  and  in  the  last,  a  failure  of 
consideration,  vthich  might  be  set  up  as  defenses  to  the  col- 
lection of  the  note  in  a  suit  by  the  payee,  or  by  an  assignee 
after  maturity,  or  with  notice,  against  the  payor.  But  none 
of  these  defenses  would  be  admissible  to  a  suit  by  an  assignee 
before  maturity  and  without  notice,  as  would  any  defense 
ehowing  that  the  note  was  absolutely  void:  See  Story  on  Bills, 
€ec.  188. 

Where  money  is  paid  by  one  party  to  another  for  a  given 
article  assumed  to  be  sold,  but  the  seller  delivers  to  the  pur- 
chaser only  a  worthless  imitation  of  that  article,  there  is  a 
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legal  fraud,  and  an  actioa  for  money  had  and  received  will  lie 
for  the  money  thus  paid  for  which  nothing  has  been  received: 
Lunt  V.  Wrenriy  113  111.  168;  and  see  also  Bigelow  on  Fraud, 
35,  supra.  So  if  the  buyer  has  paid  for  a  certain  quantity  of 
goods,  and  the  vendor  has  delivered  only  a  part,  and  makes 
default  in  delivering  the  remainder,  the  buyer  may  rescind 
the  contract  for  the  deficiency,  and  recover  the  price  paid  for 
the  quantity  deficient,  for  the  parties  in  this  case  have,  by  their 
conduct,  given  an  implied  assent  to  a  severance  of  the  con- 
tract, by  the  delivery  on  the  one  part,  and  the  acceptance  on 
the  other,  of  a  portion  only  of  the  goods  sold.  This  is,  in  its 
nature,  a  total  failure  of  consideration  for  part  of  the  price 
paid,  as  contradistinguished  from  cases  of  a  partial  failure  of 
the  whole:  Benjamin  on  Sales,  1st  Am.ed.,  310,  citing  Deveau 
V.  Connolly,  8  Com.  B.  640.  And  so  we  said,  in  Robinson  v. 
McNeill,  51  111.  225,  where  there  had  been  a  transfer  of  book- 
accounts  by  the  defendant  to  the  plaintiff,  and  suit  was  brought 
for  a  failure  to  realize  the  amount  from  the  debtors:  "The 
mere  transfer  of  the  accounts  as  unpaid  amounted  to  a  war- 
ranty that  they  were  so,  as  Robinson  knew  whether  he  had 
received  payment,  and  would  be  guilty  of  a  fraud  in  selling 
as  unpaid  a  debt  which  had  been  actually  discharged."  It  is 
true  that  the  defense  of  usury  is  personal  to  the  borrower  and 
his  privies,  and  that  it  does  not  therefore  render  the  instru- 
ment affected  absolutely  void,  but  only  voidable;  but  in  this 
respect,  an  instrument  to  which  that  defense  may  be  inter- 
posed is  in  no  wise  different  from  instruments  to  which  the 
defense  of  payment,  or  failure  of  consideration  by  reason  of  a 
fraudulent  and  deceitful  sale,  may  be  interposed.  The  bor- 
rower and  his  privies  can  alone  set  up  the  latter  as  well  as  the 
former  defense. 

The  only  instances  of  which  we  are  aware,  where  it  may  be 
material  to  distinguish  between  that  which  renders  an  instru- 
ment absolutely  void  and  thaj;  which  renders  it  voidable  when 
considered  as  a  ground  of  defense,  are  in  suits  upon  instru- 
ments negotiable  by  the  law  merchant.  In  certain  cases, 
under  that  law,  an  assignee,  before  dishonor,  will  not  be  af- 
fected by  defenses  rendering  the  instrument  voidable  merely, 
as  between  the  original  payor  and  payee,  but  will  be  concluded 
by  defenses  rendering  it  absolutely  void;  but  there  is  no  ques- 
tion here  as  to  the  rights  of  parties  under  the  law  merchant, 
nor  even  under  our  statute  in  relation  to  negotiable  instru- 
ments.  The  indorsement  transferred  title,  and  it  gave  no  notice 
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of  deceit  in  the  sale.  It  is  not  claimed  there  is,  under  such 
an  indorsement,  liability  by  virtue  of  any  contract  of  indorse* 
ment,  and  upon  no  principle  that  we  are  aware  of  is  such  an 
indorser,  by  the  fact  of  indorsement,  less  liable  for  deceit  in 
the  sale  than  he  would  have  been  had  he  transferred  a  chose 
in  action  without  indorsement,  as  in  Robinson  v.  McNeill,  supra. 

That  the  sale  of  a  chose  in  action,  by  the  party  to  whom  it 
is  payable,  expressed  and  understood  to  be  for  a  given  amount, 
but  in  fact  subject  to  be  reduced  to  a  sum  materially  less  than 
that  amount,  by  the  defense  of  usury,  to  a  party  having  no 
previous  notice  of  the  usury,  and  without  informing  him  of 
the  usury,  is  a  legal  fraud,  must  be  as  clear  as  it  is  that  it  is 
a  legal  fraud  to  transfer  to  a  purchaser  in  good  faith,  without 
notice,  an  account  for  an  expressed  amount  which  had  never 
been  incurred,  or  which  had  been  paid.  The  usury  is  the  act 
of  the  party  selling.  He  does  not  own  the  sura  forfeited  by 
the  usury,  has  no  legal  right  to  collect  it,  and  therefore  has 
no  right  to  sell  and  transfer  it  to  another.  To  that  extent  he 
has  nothing  to  sell  or  transfer.  The  note,  too,  is  his  act,  and 
by  him  therefore  it  is  made  to  express  what,  in  law,  is  a  false- 
hood upon  its  face,  and  by  this  legal  falsehood  he  induces  an- 
other to  believe  what  is  not  legally  true,  and  to  pay  him  money 
which  he  would  not  pay  if  he  knew  the  legal  truth.  There  is 
willful  deception,  in  a  legal  aspect,  and  consequent  gain,  upon 
the  one  side,  and,  legally  speaking,  ignorant  credulity,  and 
pecuniary  loss  as  its  consequence,  upon  the  other  side:  See 
Kerr  on  Fraud,  Bump's  ed.,  42. 

2.  Where  one  party  is  liable  to  indemnify  another  against 
a  particular  loss,  it  is  because,  by  law  or  by  contract,  the  pri- 
mary liability  for  such  loss  is  upon  the  party  indemnifying, 
and  in  such  instances  the  party  bound  to  indemnify  is  in 
privity  with  the  party  to  be  indemnified,  and  he  therefore  has 
a  direct  interest  in  defeating  any  suit  whereby  there  may  be 
a  recovery  as  to  the  subject-matter  of  the  indemnity  against 
the  party  to  be  indemnified.  The  party  to  be  indemnified, 
moreover,  is  manifestly  directly  interested  in  having  him  de- 
feat all  recovery  in  such  suit,  and  so  their  respective  interests 
and  duties  in  respect  of  such  suit  must  be  the  same.  Rawle, 
in  his  work  on  covenants  for  title,  2d  edition,  page  242,  after 
alluding  to  the  ancient  practice  of  "  vouching  to  warranty," 
says:  "Partly,  perhaps,  from  analogy  to  that  practice,  it  is 
well  settled  in  this  country,  in  most  if  not  in  all^f  the  states, 
that  in  general,  upon  suit  being  brought  upon  a  paramount 
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claim  against  one  who  is  entitled  to  the  benefit  of  a  covenant 
of  warranty,  the  latter  can,  by  giving  proper  notice  of  this 
action  to  the  party  bound  by  that  covenant,  and  requiring  him 
to  defend  it,  relieve  himself  from  the  burden  of  being  obliged 
afterwards  to  prove,  in  the  action  on  the  covenant,  the  validity 
of  the  title  of  the  adverse  claimant."  He  then  adds:  "A 
similar  course  of  decision  has  also  been  adopted  in  England, 
resting,  however,  rather  upon  general  principles  than  any  anal- 
ogy to  the  old  common-law  practice  of  voucher." 

In  Dvffield  v.  Scott,  3  Term  Rep.  374  (6  Eng.  Com.  R.,  1st 
ser.,  208),  Buller,  J.,  speaking  of  this  question,  said:  "The 
purpose  of  giving  notice  is  not  in  order  to  give  a  ground  of  ac- 
tion, but  if  a  demand  be  made  which  the  person  indemnifying 
is  bound  to  pay,  and  notice  be  given  to  him,  and  he  refuse  to 
defend  the  action,  in  consequence  of  which  the  person  to  be 
indemnified  is  obliged  to  pay  the  demand,  that  is  equivalent 
to  a  judgment,  and  estops  the  other  party  from  saying  that 
the  defendant  in  the  first  action  was  not  bound  to  pay  the 
money." 

In  Littleton  v.  Richardson,  34  N.  H.  179,  66  Am.  Dec.  759, 
the  court,  per  Bell,  J.,  said:  "When  a  person  is  responsible 
over  to  another,  either  by  operation  of  law  or  by  express  con- 
tract, and  he  is  duly  notified  of  the  pendency  of  the  suit,  and 
requested  to  take  upon  himself  the  defense  of  it,  he  is  no  longer 
regarded  as  a  stranger,  because  he  has  the  right  to  appear  and 
defend  the  action,  and  has  the  same  means  and  advantages 
of  controverting  the  claim  as  if  he  were  the  real  and  nominal 
party  upon  the  record.  In  every  such  case,  if  due  notice  is 
given  to  such  person,  the  judgment,  if  obtained  without  fraud 
or  collusion,  will  be  conclusive  against  him,  whether  he  has 
appeared  or  not." 

In  numerous  other  decisions,  the  general  doctrine  that  no- 
tice, in  such  cases,  to  the  party  responsible  over,  imposes  upon 
him  the  duty  of  defending,  and  renders  him  liable  for  the  re- 
sult of  the  suit,  is  asserted:  Blasdale  v.  Babcock,  1  Johns.  516, 
•517;  Barney  v.  Dewey,  6  Id.  224;  7  Am.  Dec.  372;  Inhabitants 
of  Milford  v.  Holbrook,  9  Allen,  17;  85  Am.  Dec.  735;  City  of 
Boston  V.  Wo7thington,  10  Gray,  496;  Pitkin  v.  Leavitt,  13  Vt. 
879;  Turner  v.  Goodrich,  26  Id.  708;  Bond  v.  Goodrich,  1  Nott 
&  McC.  201;  Ryerson  v.  Chapman,  66  Me.  563;  see  also  Wade 
on  Notice,  sec.  180  c;  Freeman  on  Judgments,  sec.  181. 

The  only  question,  in  this  connection,  upon  which  we  find 
any  diversity  in  the  authorities,  is,  whether  it  is  indispensable 


March,  1888.]  Drennan  v.  Bunn.  361 

that  the  indemnifying  party  should,  in  addition  to  having 
notice  of  the  pendency  of  the  litigation,  be  requested  to  take 
charge  of  it,  and  notified  that  if  he  fail,  he  shall  be  held  respon- 
sible. That  view  is  taken  in  Sowers  v.  Schmidt,  24  Wis.  417, 
and  Paid  v,  Whitmore,  3  Watts  &  S.  410,  and,  it  may  be,  also 
in  other  cases.  But  in  our  opinion,  the  weight  of  reason  and 
of  authority  is  the  other  way.  An  obligation  to  indemnify 
against  the  result  of  a  particular  suit  necessarily  assumes 
that,  as  between  the  party  obligated  to  indemnify  and  the 
party  to  be  indemnified,  the  entire  burden  of  the  suit  should 
fall  on  the  former,  and  that  the  latter  should  be  entirely  free 
of  it,  and  therefore,  that,  as  between  them,  the  former,  and  not 
the  latter,  should  be  the  real  party  to  the  suit,  and  prosecute 
or  defend  it.  But  since  the  latter  may  sue  or  be  sued  without 
the  knowledge  of  the  former,  he  might  not  know  of  the  exist- 
ence of  the  suit,  and  therefore  could  not  prosecute  or  defend  it, 
but  if  notified  of  the  existence  of  the  suit  in  apt  time,  he  could 
prosecute  or  defend  it,  and  it  being  his  duty  to  do  so,  his  fail- 
ure to  do  so  successfully  would  be  conclusive  against  him  that 
he  was  unable  to  do  so,  and  that  the  judgment  was  right.  In 
such  case,  the  obligation  to  indemnify  operates,  from  the 
making  of  the  contract,  as  to  every  burden  or  loss  within  its 
contemplation;  and  although  no  suit  could  be  maintained  until 
after  loss,  the  recovery  would  be,  because  it  was  the  duty  of 
the  indemnifying  party  to  have  prevented  loss,  and  it  is  abso- 
lute, and  not  conditioned  upon  request.  We  are  unable  to 
perceive  why,  in  this  case,  more  than  in  any  other,  a  party 
shall  have  been  requested  to  do  that  which  it  was  his  duty  to 
do  without  request,  or  how  a  notice  that  he  will  be  held  re- 
sponsible can  be  necessary,  where  he  is,  by  contract,  already 
legally  responsible. 

In  Blasdale  v.  Babcock,  supra,  the  action  was  for  the  price 
paid  for  a  horse  which  the  defendant  had  sold  to  the  plaintifi; 
but  which  belonged  to  another  person,  who  had  recovered  it 
from  the  plaintiff.  The  record  of  the  judgment  in  favor  of  the 
owner  of  the  horse,  and  against  the  plaintifiT,  was  admitted  in 
evidence  as  conclusive  of  the  question  of  title.  On  objection 
to  the  competency  of  this  evidence,  it  was  insisted  that  it 
ought  to  appear,  not  only  that  the  defendant  had  noti  ue  of  that 
suit,  but  also  that  he  had  notice  of  the  time  when  .he  cause 
was  actually  tried;  but  the  court  held  that  the  first  notice 
given  to  the  defendant,  of  the  pendency  of  that  suit,  was  suflB- 
cient,  and  he  was  bound  to  know  all  the  subsequent  proceed- 
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ings,  without  a  special  notice  of  the  time  every  court  was  to 
be  held. 

In  Barney  v.  Dewey,  supra,  the  declaration  stated  that  the 
defendant,  intending  to  deceive,  etc.,  falsely  represented  a  cer- 
tain horse  to  be  the  property  of  the  defendant,  thereby  in- 
ducing the  plaintiff  to  purchase  him ;  that  the  defendant  well 
knew  that  the  horse  belonged  to  another  person, — one  Thad- 
deus  Dewey, — and  in  an  action  brought  against  the  plaintiff 
by  T.  Dewey,  testified  that  the  horse  was  the  property  of  T. 
Dewey,  and  that  he,  the  defendant,  had  no  right  to  part  with 
the  horse.  There  was  a  demurrer  to  the  declaration,  which 
was  overruled.  The  court,  in  considering  the  sufBciency  of 
the  declaration,  said:  "There  is  no  allegation  of  notice  to  the 
defendant  of  the  pendency  of  the  suit  brought  by  Thaddeus 
Dewey,  but  there  is  an  averment  of  a  fact  tantamount.  It  is 
alleged  that  the  defendant  was  a  witness  on  that  trial,  and 
proved  himself  that  he  did  not  own  the  horse  when  he  sold 
him  to  the  plaintiff." 

In  Beers  v.  Pinney,  12  Wend.  309,  in  an  action  on  a  bond  to 
indemnify  special  bail,  it  was  held  that  notice,  merely,  of  the 
pendency  of  the  suit  against  the  bail  was  sufl&cient  to  con- 
clude the  obligor  in  the  indemnity  bond.  The  court  said: 
"The  declaration  avers  that  the  plaintiff  gave  immediate 
notice  to  the  defendants  of  the  commencement  of  the  suit 
against  him,  upon  his  recognizance,  by  Johnson,  and  of  the 
nature  and  pendency  thereof,  and  the  proceedings  therein. 
After  such  notice,  they  were  bound  to  defend  the  suit." 

In  City  of  Chicago  v.  Bobbins,  2  Black,  418,  the  city  had 
been  sued,  and  a  recovery  for  damages  had,  because  of  a  nui- 
sance created  and  maintained  by  Robbins,  in  making  and 
failing  to  properly  guard  an  excavation  in  one  of  the  streets 
of  the  city,  and  sought  to  recover  back  from  Robbins  the 
amount  thus  recovered  from  it.  One  of  the  questions  dis- 
cussed in  argument  and  considered  by  the  court  was,  whether 
Robbins  had  been  sufficiently  notified  of  the  pendency  of  the 
suit  against  the  city  to  be  concluded  by  the  judgment  therein. 
The  court  said:  "An  express  notice  to  him  to  defend  the  suit 
was  not  necessary  in  order  to  charge  his  liability:  Barney  v. 
Dewey,  13  Johns.  226;  Warner  v.  McGary,  4  Vt.  500;  Beers  v. 
Pinney,  12  Wend.  309.  He  knew  that  the  case  was  in  court, 
was  told  of  the  day  of  trial,  was  applied  to  to  assist  in  procur- 
ing testimony,  and  wrote  to  a  witness,  and  is  as  much  charge- 
able with  notice  as  if  he  had  been  directly  told  that  he  could 
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contest  Woodbury's  right  to  recover,  and  that  the  city  would 
look  to  him  for  indemnity."  The  same  case  was  again  before 
the  supreme  court  of  the  United  States  as  Robbins  v.  City  of 
Chicago,  and  is  reported  in  4  Wall.  657.  The  sufficiency  of 
the  notice  was  again  considered,  and  the  foregoing  ruling  was 
reaffirmed.  An  instruction  was  there  sustained,  which  told 
the  jury  that  if  the  attorney  of  the  corporation  informed  the 
defendant  of  the  suit  and  its  nature,  and  of  the  day  of  the 
trial,  and  conversed  with  him  about  the  testimony  for  the  de- 
fense, he  was  as  much  chargeable  with  notice  as  if  he  had 
been  directly  told  that  he  could  contest  the  right  of  the  in- 
jured party  to  recover,  and  that  the  corporation  would  look  to 
him  for  indemnity  in  case  of  an  adverse  result. 

In  City  of  Boston  v.  Worthington,  10  Gray,  496,  the  action 
was  similar  to  that  in  City  of  Chicago  v.  Robbins,  supra,  and 
the  question  of  notice  to  the  party  causing  the  nuisance,  and 
hence  bound  to  indemnify,  was  also  there  discussed  and  con- 
sidered. The  court  said:  "Had  the  defendants  such  notice 
of  the  pendency  of  Southwick's  action  as  renders  the  judg- 
ment recovered  therein  conclusive  against  them  to  any  ex- 
tent? We  are  of  opinion  that  they  had.  They  were  informed 
when  Southwick's  writ  was  returnable;  that  he  had  sued  for 
an  injury  received  on  a  day  named,  by  a  defect  in  the  high- 
way called  Congress  Square,  in  a  place  occupied  by  them. 
They  were  directed  to  take  notice  that  the  plaintiffs  would 
hold  those  responsible  who  had  the  charge  and  custody  of  the 
place  of  the  accident,  and  they  were  required  to  govern  them- 
selves accordingly.  They  were  not,  in  terms,  requested  to 
take  upon  themselves  the  defense  of  that  action;  and  this 
was  not  necessary  in  order  to  render  the  judgment  conclusive 

against  them  as  to  the  facts  thereby  established The 

defendants,  by  the  notice  given  to  them  of  Southwick's  action, 
had  an  opportunity  to  defend  it;  and  the  case  shows  that  they 
'were  present  and  at  the  trial,  and  testified  therein.'  This 
fact,  according  to  Spencer,  J.,  in  13  Johnson,  ubi  supra,  is  suf- 
ficient to  show  such  notice  as  to  render  the  judgment  conclu- 
sive against  them." 

In  Holbrook  v.  Holbrook,  15  Me.  12,  the  court  said:  "  It  can- 
not be  material  to  the  person  agreeing  to  indemnify,  that  ho 
should  have  a  formal  notice  served  upon  him.  The  law  re- 
quires that  he  should  have  notice  before  the  judgment  can 
be  used  against  him,  because  he  is  the  real  party  in  interest. 
But  any  notice  which  will  enable   him  to  present   any  de- 
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fense  which  he  may  have,  either  in  law  or  fact,  is  all  that  can 
be  useful  to  him,  and  the  law  requires  no  vain  or  useless  cere- 
monies in  such  cases."  See  also  Veazie  v.  Railroad  Co.,  49 
Me.  119. 

A  recent  case  in  point,  also  decided  by  the  supreme  court  of 
Maine,  is  Davis  v.  Smithy  79  Me.  351.  Suit  was  brought  upon 
a  bond  given  by  the  defendant  to  indemnify  the  plaintifiF 
against  loss  on  account  of  paying  the  plaintiff,  who  claimed 
to  be  a  guardian,  the  amount  of  a  promissory  note  given  to 
another  as  guardian  of  the  same  person.  The  person  to  whom 
the  note  was  given  sued  the  plaintiff,  and  recovered  a  judg- 
ment for  the  amount  due  upon  the  note,  which  he  paid.  One 
of  the  material  questions  in  the  case  was,  whether  the  defend- 
ant had  such  notice  of  the  pendency  of  the  suit  against  the 
plaintiff  that  she  was  concluded  by  that  judgment.  The  court 
said:  "We  are  of  the  opinion,  from  the  evidence  before  us, 
and  with  the  inferences  legitimately  to  be  drawn  from  it,  that 
the  defendant  had  such  notice  of  the  pendency  of  the  suit  as 
renders  the  judgment  recovered  therein  conclusive  against  her. 
She  employed  and  paid  the  counsel  who  tried  the  case.  She 
went,  in  company  with  the  plaintiff,  twice  to  Dover,  to  have 
the  case  tried,  it  being  continued  the  first  time  because  the 
other  side  was  not  ready.  She  was  present  at  the  trial,  testi- 
fied in  the  case,  and  paid  all  the  expenses  of  this  plaintiff  and 

his  witnesses The  facts  shown  are  sufficient  to  render 

the  judgment  conclusive  against  her,  although  the  plaintiff 
had  not  in  terms  requested  her  to  take  upon  herself  the  de- 
fense of  that  action.  '  This  was  not  necessary,'  say  the  court 
in  Boston  v.  Worthington,  supra,  '  to  render  the  judgment  con- 
clusive against  them  as  to  the  facts  thereby  established.'  And 
this  principle  is  established  by  the  great  weight  of  authority, 
that  where  one  stands  in  the  position  of  indemnitor  to  another 
who  is  liable  over  to  a  third  party,  his  liability  may  be  fixed 
and  determined  in  the  action  brought  against  such  third 
party,  by  notice  of  the  pendency  of  such  action,  and  an  op- 
portunity offered  him  to  defend  it In  such  case,  the 

authorities  hold  that  notice  in  writing,  or  even  express  notice, 
is  unnecessary,  but  that  notice  may  be  implied  from  his  knowl- 
edge of  a  pendency  of  the  action,  and  a  participation  in  the 
defense."  See  also  Ryerson  v.  Chapman,  66  Me.  563;  Warner 
V.  McGary,  4  Vt.  508. 

We  are  therefore  of  opinion  that  the  circuit  court  erred  in 
refusing  the  third,  fourth,  fifth,  and  sixth  requests  as  asked  by 
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rhc  appellant,  and  that  the  appellate  court  erred  in  affirming 
tlint  ruling. 

Some  point  was  made  in  argument  that  appellee  was  a  mere 
Ijroker,  having  no  interest  in  the  notes  or  bonds.  No  question 
arises  upon  the  record  in  that  respect.  No  question  of  that 
kind  was  raised  in  the  trial  court  or  considered  in  the  appel- 
late court.  Although  in  fact  a  broker,  unless  the  evidence 
showed  that  appellant  knew  him  to  be  a  broker,  and  dealt 
with  him  as  such,  he  occupies  the  position  of  a  principal. 

No  question  was  raised  as  to  the  good  faith  of  the  adjudi- 
cation in  the  foreclosure  case,  either  by  requests  to  rule  in  that 
respect,  or  by  objections  to  the  introduction  or  exclusion  of  evi- 
dence. Of  course,  a  decree  by  collusion  would  not  be  conclu- 
sive against  the  indemnitor,  but  there  is  nothing  in  that  respect 
before  us,  as  a  question  of  law. 

The  judgments  of  the  appellate  and  circuit  courts  are  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court  for  a 
trial  de  novo,  in  conformity  with  the  views  hereinbefore  ex- 
pressed. Judgment  will  be  entered  in  this  court  for  the  costs 
of  the  appellant  in  the  appellate  court,  as  well  as  in  this  court. 


Duties  and  Liabiuties  of  Indobser  wtthoct  Eecoubse.  —  In  Gen- 
eral, the  transferrer  of  a  promissory  note  "without  recourse"  is  exempt 
from  the  ordinary  responsibilities  of  an  indorser.  Such  an  indorsement  is  a 
qualified  one  to  the  extent  that  the  indorser  cannot  be  held  liable  in  a  case  of 
non-payment  by  the  maker:  Watsonv.  Chesire,  18  Iowa,  202;  87  Am.  Dec.  380, 
and  note  389;  Crajl  v.  Fleming,  46  Pa.  St.  140;  Eayne  v.  Ditto,  27  La.  Ann. 
622;  Waite  v.  Foster,  33  Me.  424.  The  indorsement  is  merely  a  transfer  of 
the  property:  Id.;  or,  as  was  said  in  Miller  v.  Duyan,  36  Iowa,  437,  the  obli- 
gations of  a  transferrer  of  paper  without  recourse  are  substantially  those  of  a 
transferrer  of  paper  when  payable  to  bearer  by  delivery.  But  while  the  in- 
dorsement transfers  the  title  to  the  note,  it  does  not  carry  the  right  to  main- 
tain an  action  for  fraud  practiced  upon  such  indorser  in  the  transfer  of  the 
note  to  him  by  the  payee:  Wataon  v.  Chesire,  18  Iowa,  202;  87  Am.  Dec.  389; 
nor  can  the  fact  that  a  note  was  taken  without  recourse  in  any  manner  affect 
the  rights  of  the  indorsee  against  the  maker:  Mayea  v.  Eobinami,  93  Mo.  114, 
122. 

What  Warbantt  is  Implied.  —  An  indorser  without  recourse  impliedly 
warrants  that  the  note  is  valid;  that  the  signatures  of  the  prior  parties  whose 
names  appear  thereon  are  genuine;  that,  so  far  as  he  is  concerned,  the  paper 
expresses  the  exact  legal  obligations  of  all  the  parties  that  the  note  is  of  the 
kind  or  description  it  purports  to  be;  that  the  note  has  not  been  paid;  that 
the  parties  to  it  are  sui  juris  capable  of  contracting;  that  he  will  do  nothing 
to  prevent  the  transferee  from  collecting  it;  that  he  himself  has  practiced  no 
fraud  in  the  transfer;  that  he  will  not  defend  that  he  was  without  title,  or 
that  the  consideration  was  illegal.  Such  indorsement  does  away  with  the 
conditional  liability  which  is  assumed  by  an  unqualified  indorsement;  but  it 
leaves  the  indorser  liable  as  vendor,  and  divests  him  of  none  of  the  liabilities 
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tjiereto  attaching.  "It  nmkes  the  transaction  the  eqnivalont  of  a  delivery 
of  paper  payable  to  bearer,  and  transferable  b}'  delivery":  Challisa  v.  Me- 
Cntm,  22  Kan.  167,  161 ;  31  Am.  Rep.  181 ;  Ilannum  v.  Richardson,  48  Vt.  508; 
21  Am.  Rep.  152;  Watson  v.  Cheaire,  18  Iowa,  202;  87  Am.  Dec.  3S2,  and  not© 
889;  Dumont  v.  WilUaTTison,  18  Ohio  St  615;  98  Am.  Dec.  186;  Eplerv.  Funk, 
8  Pa.  St.  468;  Rice  v.  Steams,  3  Mass.  226.  In  Hecht  v.  Balcheller,  Mass. 
(not  yet  reported),  the  payees  and  owners  of  a  promissory  note  received  by 
them  in  the  ordinary  course  of  business  sold  it  "without  recourse,"  through 
a  broker,  to  the  plaintiffs  in  that  suit.  Two  hours  prior  to  the  sale,  the 
makers  of  the  note  made  a  voluntary  assignment  for  the  benefit  of  their 
creditors,  which  fact  was  not  known  at  the  time  of  the  sale  by  any  of  the 
parties  to  the  sale.  A  suit  was  thereafter  brought  by  the  holder  of  the  note 
against  the  payee  or  seller  thereof  to  recover  the  sum  paid  therefor;  and  the 
court  said:  "The  offer  of  a  note  for  sale  without  recourse  to  the  seller  doca 
not  involve  any  representation  as  to  the  solvency  of  the  parties  to  it,  or  as  to 
its  value The  defendants  sold  the  note  in  good  faith.  So  far  as  the  evi- 
dence shows,  neither  party,  at  the  time  of  sale,  spoke  of  or  inquired  about  or 
knew  anything  about  the  failure  of  the  makers.  They  stood  upon  an  equal 
footing,  and  they  had  equal  means  of  knowing  the  standing  of  the  maker.  It 
was  understood  that  the  defendants  were  selling  the  note  without  recourse  to 
them.  They  did  not  expressly  warrant  the  value  of  the  note;  and  we  are  of 
the  opinion  that  no  warranty  could  fairly  be  inferred,  from  the  circumstances, 
of  the  solvency  of  the  maker,  or  that  they  continued  in  business  ";  and  re- 
covery  was  denied. 

Pabol  Evidencb  to  Vabt  Contract  of  Indorsehbnt.  —  As  a  general 
rule,  oral  evidence  is  inadmissible  to  change  the  contract  of  indorsement: 
Barnard  v.  Gaston,  23  Minn.  192;  Day  v.  Thompson,  65  Ala.  269;  Preston  v. 
EUinr/ton,  74  Id.  133;  note  to  Dewey  v.  Warriner,  22  Am.  Rep.  93;  or  to 
•how  an  agreement  that  the  indorser  should  not  be  held  liable  as  such: 
Courtney  v.  Hogan,  93  111.  101.  This  rule,  however,  is  not  in  force  under 
Bome  of  the  decisions  to  the  full  extent  here  given:  Ross  v.  Espy,  66  Pa.  St. 
481;  Smith  v.  Morrili,  54  Me.  48;  Mendenhall  v.  Davis,  72  N.  C.  150,  and 
cases  herein  post.  The  general  rule  relates  to  restrictive  indorsements,  and 
extended,  it  applies  to  indorsements  without  recourse.  Hence  it  has  been 
held  that  an  indorser  may  not,  as  against  a  subsequent  bonajide  indorsee  for 
value,  defend  upon  the  ground  that  the  words  "without  recourse"  were 
verbally  agreed  between  him  and  the  indorsee's  agent  to  be  written  over  the 
indorsement,  and  that  his  indorsement  was  only  made  in  view  of  such  agree- 
ment, and  for  the  sole  purpose  of  transferring  the  title  to  that  indorsee: 
Lewis  V.  Dunlap,  72  Mo.  174;  Hill  v.  Shields,  81  N.  C.  250,  254;  Commission- 
ers qf  Iredell  v.  Watson,  82  Id.  308;  and  other  cases  hold  that  parol  evidence 
is  inadmissible  to  change  a  simple  indorsement  of  a  promissory  note  into  an 
indorsement  without  recourse:  Note  to  Stack  v.  Beach,  39  Am.  Rep.  116; 
DooliUle  V.  Ferry,  20  Kan.  230;  27  Am.  Rep.  166,  citing  1  Daniel  on  Nego- 
tiable Instruments,  sec.  719;  1  Greenl.  Ev.,  sec.  276,  note  2;  Lee  v.  Pile,  37 
Ind.  107;  Wilson  v.  Black,  1  Blackf.  509;  Bartlett  v.  Lee,  33  Ga.  491;  Wood- 
ward V.  Foster,  ISGratt.  205;  Bank  of  AUmm  v.  Smith,  27  Barb.  489;  Fassm 
V.  Hvhbard,  55  N.  Y.  465;  United  States  Bank  v.  Dunn,  6  Pet.  51;  Howe  v. 
Merrill,  5  Gush.  80;  PrescoU  Bank  v.  Caverly,  7  Gray,  217;  WriylU  v.  Morse, 
«Id.  337;  Biglowv.  CoUon,  13  Id.  310;  Ooudy  v.  Harden,  7  Taunt.  159;  see 
also  Skinner  v.  Church,  36  Iowa,  91;  Union  Bank  v.  Crine,  33  Fed.  Rep.  809. 
Dale  V.  Oear,  38  Conn.  15;  9  Am.  Rep.  353;  and  in  Charles  v.  Dems,  42  Wis. 
66,  24  Am-  Rep.  383,  the  same  rule  was  stated  with  a  limitation  to  cases 
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where  there  was  no  fraud  or  mistake.  But  as  to  subsequent  holders  with 
notice,  examine  Van  VaVcenbu-gh  v.  Stitpplebeen,  49  Barb.  99.  In  Lee  v. 
Pile,  37  Ind.  107,  the  rule  has  been  extended  in  its  strictness,  and  it  is  there 
held  that  even  between  the  immediate  parties,  it  is  no  sufficient  defense  that 
there  was  an  agreement  that  the  note  should  be  without  recourse,  and  that 
parol  evidence  was  inadnussible  to  show  such  agreement:  See  also  Smith  v. 
Caro,  9  Or.  278,  and  cases  cited  therein;  Mason  v.  Burton,  54  111.  349;  Court' 
ney  v.  Hogan,  93  Id.  101.  But  contra,  there  are  decisions  which  hold  that 
parol  evidence  that  the  indorsement  was  merely  made  to  transfer  the  title 
is  admissible,  and  amounts  to  an  indorsement  without  recourse,  where  the 
paper  is  held  by  the  indorsee,  and  has  not  been  put  in  circulation:  Davis  v. 
Brown,  94  U.  S.  423;  see  also  Mendenhall  v.  Davis,  72  N.  C.  150;  Levns  v. 
Dunlap,  72  Mo.  174;  Breneman  v.  Fumeaa,  90  Pa.  St.  186;  Bill  v.  Shields,  81 
N.  C.  250,  254;  Commissioners  of  Iredell  v.  Watson,  82  Id.  308;  Lewis  v.  Wil- 
Uams,  4  Bush,  678;  Harrison  v.  McKim,  18  Iowa,  485;  James  v.  Smith,  30  Id. 
55;  Patten  v.  Pearson,  57  Me.  428;  Smith  v.  Morrill,  54  Id.  48;  Lynch  v. 
Ooldsmith,  64  Ga.  42.  So  it  may  be  shown  that  the  indorsement  was  made 
to  the  agent  of  the  indorser,  or  in  trust  for  collection:  Letois  v.  Dunlap,  72 
Mo.  174;  Donner  v.  Chesebrouijh,  36  Conn.  39;  and  in  Moore  v.  Cross,  19 
N.  Y.  227,  it  is  held  that  a  blank  indorsement  by  the  payee  may  be  made  to 
conform,  even  on  trial,  to  an  actual  agreement  to  indorse  without  recourse, 
if  the  right  so  to  indorse  appears,  the  actual  doing  bo  being  regarded  as  a 
matter  of  form. 
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DiscHABOK  Of  Property  Held  as  Collateral.  —  When  a  third  persoa 
pledges  his  property  as  security  for  the  payment  of  a  debt  or  obligation 
of  another,  such  property  will  stand  in  the  position  of  a  surety  of  the 
debtor,  and  any  change  in  the  contract  of  suretyship  which  will  dis- 
charge a  surety  will  release  and  discharge  the  property  so  held  as  col- 
lateral.  This  rule  also  applies  to  mortgages  made  by  one  person  to  secure 
the  debt  of  another. 

iSxTRETT  WILL  BE  DiscHAROED  if  creditor  by  valid  and  binding  agreement 
without  the  assent  of  surety  gives  further  time  for  payment  to  the  prin- 
cipal debtor. 

Burbender  and  Cancellation  of  Old  Notes  Secured  bt  Collateral  is 
Sufficient  Consideration  for  New  Notes,  and  the  holder  by  such 
surrender  and  cancellation  puts  it  out  of  his  power  to  sue  on  the  indebt- 
edue»is  or  enforce  its  collection  until  the  maturity  of  the  new  notes. 

iPBACTicE  to  Remand  Cause  Generally  is  proper  if  decree  is  reversed  for 
variance  between  the  allegations  of  the  bill  and  the  proofs,  or  for  any 
reason  not  going  to  the  merits  of  the  cause;  otherwise,  where  upon  the 
merits  there  can  be  no  recovery. 

F.  P.  Snyder,  and  Mayo  and  Widmer^  for  the  appellants. 

Allan,  C.  Story,  for  the  appellees. 

Shope,  J.     There  can  be  no  question  that  the  certiiicata  of 
Aftj  shares  of  stock  in  the  Dime  Savings  Bank  was  tha  pro{>- 
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erty  of  William  K.  Reed,  and  that  Kelsey  had  notice  of  tha4 
fact  when  he  accepted  the  same  as  collateral  security  for  the 
payment  of  Henry  C.  Reed's  note  of  November  30,  1872,  in 
lieu  of  the  Buehler  note  and  mortgage.  When  a  third  per- 
son pledges  his  property  as  a  security  for  the  payment  of  a 
debt  or  obligation  of  another,  such  property  will  stand  in  the 
position  of  a  surety  of  the  debtor,  and  any  change  in  the 
contract  of  suretyship  which  would  discharge  a  surety  will 
release  and  discharge  the  property  so  held  as  collateral. 
This  rule  also  applies  to  mortgages  made  by  one  person  to 
secure  the  debt  of  another:  Burnap  v.  National  Bank  of  Pots- 
dam, 96  N.  Y.  125;  Rowan  v.  Sharp  Rifie  Mfg.  Co.,  33  Conn. 
18;  White  v.  Avlt,  19  Ga.  551;  Barnes  v.  Mott,  64  N.  Y.  397^ 
21  Am.  Rep,  625;  Christner  v.  Brown,  16  Iowa,  130;  Ryan  v. 
Town  of  Shawneetown,  14  111.  20;  Crawford  v.  Richeson,  101  Id. 
351 ;  Bank  of  Albion  v.  Bums,  46  N.  Y.  170;  Colebrook  on  Col- 
lateral Securities,  sec.  239. 

The  rule  is  well  settled  in  this  state,  that  if  a  creditor  by  a 
valid  and  binding  agreement,  without  the  assent  of  a  surety, 
gives  further  time  for  payment  to  the  principal  debtor,  the 
surety  will  be  discharged:  Dodgson  v.  Henderson,  113  111.  360; 
Davis  V.  People,  1  Gilm.  409;  Waters  v.  Simpson,  2  Id.  570; 
Crossman  v.  Wohlleben,  90  111.  537;  Myers  v.  Bank,  78  Id.  257; 
Danforth  v.  Semple,  73  Id.  170;  Montague  v.  Mitchell,  28  Id. 
481;  Kennedy  v.  Evans,  31  Id.  258.  See  also  Brandt  on  Surety- 
ship, sees.  301,  304,  307;  Bayliss  on  Sureties  and  Guarantors, 
240  et  seq. 

The  surrender  of  the  old  notes,  and  their  cancellation,  was 
a  sufficient  consideration  for  the  new  notes  given,  and  the 
holder,  by  such  surrender  and  cancellation,  put  it  out  of  his 
power  to  sue  on  the  indebtedness  or  enforce  its  collection  un- 
til the  maturity  of  the  new  notes.  After  the  pledging  of  the 
certificate  of  the  bank  stock  in  October,  1874,  as  collateral 
security,  Kelsey,  the  creditor,  on  December  1,  1876,  had  a  set- 
tlement with  Henry  C.  Reed,  the  debtor,  on  which  it  was 
found  there  was  a  balance  of  four  thousand  six  hundred  dol- 
lars due  from  the  latter  to  the  former  upon  the  original  in- 
debtedness, and  new  notes,  extending  the  time  of  payment  for 
five  years,  were  taken  by  Kelsey  for  such  balance,  and  the 
note  for  the  payment  of  which  this  collateral  was  pledged  was 
canceled  and  surrendered.  To  this  William  K.  Reed  is  not 
shown  to  have  consented,  or  that  he  had  any  knowledge  of  it» 
or  notice  that  his  stock  was  pledged  for  the  payment  of  the 
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new  notes.  It  is  not  shown  that  he  authorized  Henry  C.  Reed 
or  any  one  else  to  make  such  new  pledge  of  his  property.  But 
if  he  had  made  or  authorized  the  making  of  said  pledge  of  his 
property  in  October,  1879,  it  appears  that  two  years  before  the 
maturity  of  the  last  of  these  notes,  Kelsey  surrendered  them 
to  the  maker,  and  again  extended  the  time  of  payment  to  his 
debtor  by  accepting  in  lieu  four  other  notes,  the  first  for  three 
hundred  dollars,  due  on  demand,  and  the  other  three  for  one 
thousand  dollars  each,  due  in  one,  two,  and  three  years,  re- 
spectively, from  their  date,  the  last  of  which  did  not  fall  due 
until  in  October,  1882.  This  material  change  in  the  terms  of 
the  contract,  without  the  consent  of  William  K.  Reed,  was 
sufficient  to  release  the  undertaking  that  his  property  should 
stand  as  security.  As  before  said,  the  record  fails  to  show 
that  he  had  any  knowledge  of  or  assented  to  any  of  these  ex- 
tensions, or  authorized  Henry  C.  Reed  or  any  other  person  to 
use  his  bank  stock  as  a  pledge  for  the  performance  of  such 
new  contract. 

It  is,  however,  urged  that  the  pledge  of  the  bank  stock  was 
made  by  William  K.  Reed  on  a  valuable  consideration  moving 
from  Henry  C.  Reed;  that  it  was  substituted  for  the  Buehler 
note  and  mortgage  of  one  thousand  dollars,  the  property  of 
Henry  C.  Reed,  and  therefore  the  bank  stock  is  to  be  treated 
as  the  property  of  the  la+ter;  and  therefore  the  various  exten- 
sions given  to  him  would  not  operate  to  release  the  collateral. 
It  is  true  that  if  a  debtor  pledges  collaterals  of  his  own  as  se- 
curity for  his  note  or  bill,  the  extension  of  the  time  of  pay- 
ment will  not  extinguish  his  creditor's  lien  on  the  collaterals. 
If  Henry  C.  Reed  owned  the  Buehler  note  and  mortgage,  and 
consented  to  its  exchange  for  the  bank  stock,  this  rule  might 
be  invoked,  and  become  decisive  of  the  question  being  consid- 
ered. Did  he  own  such  note  and  mortgage?  In  October, 
1874,  Kelsey  held  in  his  hands  various  collaterals  to  secure 
the  payment  of  the  Henry  C.  Reed  note  of  $7,331,  among 
which  was  the  Buehler  note  and  mortgage  for  $1,000,  payable 
to  Walter  Lister,  dated  July  11,  1878,  payable  two  years  after 
the  date  thereof.  This  note  was  indorsed  by  Lister,  and  its 
payment  guaranteed  by  him.  The  record  fails  to  show  how 
it  came  into  the  hands  of  Kelsey;  but  it  is  fairly  inferable, 
from  the  evidence,  that  Henry  C.  Reed  procured  the  note 
and  mortgage  from  or  through  his  brother,  William  K.,  and 
pledged  the  same  to  Kelsey.  It  appears,  from  the  testimony 
of  George  W.  Reed  and  that  of  L.  B.  Shattuck,  that  this  note 

Aji.  St.  &XP..  Vol.  VIL— 24 


370  Price  v.  Dime  Sayings  Bank.  [Illinoig, 

and  mortgage  were,  on  February  2, 1874,  taken  by  tbe  Illinois 
Land  and  Loan  Company  in  part  payment  of  a  debt  due  from 
Walter  Lister,  the  payee,  and  that  this  company,  on  May  16, 
1874,  sold  the  same  to  the  Dime  Savings  Bank,  with  which 
bank  William  K.  Reed  was  connected,  and  of  which  he  was 
an  officer. 

On  August  2, 1874,  as  appears  by  the  correspondence,  Henry 
C.  Reed  requested  William  K.  Reed  to  send  to  him  (Henry) 
the  mortgage  he  had  spoken  of,  and  two  hundred  dollars  in 
money.  That  this  was  the  Buehler  mortgage  is  apparent 
from  the  letter  of  Henry  C.  Reed  acknowledging  its  receipt, 
and  the  subsequent  correspondence  between  William  K.  and 
Kelsey,  and  the  letter  of  the  latter  to  Henry  C.  Reed.  Wil- 
liam K.  Reed  wrote  to  Levi  Kelsey,  of  the  date  of  October  16, 
1874:  "Michael  Buehler,  whose  note  and  mortgage  you  hold 
as  collateral  to  H.  C.  Reed's  agreement,  wishes  to  take  up  his 
note  of  one  thousand  dollars,  and  have  the  mortgage  released. 
I  send  you  certificate  No.  12  of  the  Dime  Savings  Bank  for 
fifty  shares  stock  belonging  to  me."  This  shows  that  its 
hypothecation  was  known  to  William  K.  Reed,  and  tends  to 
strengthen  the  view  that  it  had  originally  come  from  him  to 
Kelsey.  This  letter  was  received  by  Kelsey;  for,  in  his  letter 
of  October  17,  1874,  to  Henry  C.  Reed,  he  says:  "Henry,  I 
have  just  received  a  letter  from  William  K.  Reed,  asking  me 
to  send  him  the  last  mortgage  that  you  left  with  me,  etc.  • 
William  sends  me  fifty  shares  Dime  Savings  Bank,  to  hold  in 
lieu  of  it.  Shall  I  do  it?"  The  note  and  mortgage  were  sent 
October  23,  1874,  to  William  K.  Reed,  by  Kelsey.  It  also 
appears  from  the  note,  duly  proved,  that  it  was  paid  to  "  Wil- 
liam K.  Reed,  cashier,"  and  that,  on  the  same  day  of  its  pay- 
ment, Buehler  procured  a  loan  on  the  same  property  from  the 
Dime  Savings  Bank.  The  record  nowhere  shows  that  Wil- 
liam K.  Reed  or  the  bank  was  ever  called  upon  to  account  for 
the  money  received  on  this  Buehler  note  and  mortgage.  If, 
as  shown,  this  note  and  mortgage  belonged  to  William  K. 
Reed,  no  accounting  would  be  expected;  but  if  it  belonged 
to  Henry  C.  Reed,  or  to  some  other  person,  and  had  been  ac- 
counted for,  it  could  have  in  some  way  been  made  apparent. 

It  does  not  appear  that  Kelsey,  when  this  note  and  mortgage 
were  pledged  to  him,  had  notice  that  they  belonged  to  William 
K.  Reed.  Henry  C.  Reed,  being  the  holder  and  clothed  with 
the  evidence  of  ownership  of  said  note  and  mortgage,  and  the 
same  b&ing  indorsed  in  blank  by  the  payee,  Lister,  might  have 
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passed  the  title  to  the  note  to  any  innocent  purchaser  for 
value,  and  vested  the  title  as  against  William  K.  Reed.  This 
being  so,  Kelsey  might  properly  take  the  same  in  pledge  of 
Henry  C.  Reed  as  collateral  security  for  his  debt,  and  no  ex- 
tension of  the  time  of  payment,  before  notice  of  its  being  the 
property  of  William  K.  Reed,  would  have  released  it  from  the 
pledge.  After  notice  that  it  belonged  to  William  K.  Reed,  it 
was  the  duty  of  Kelsey,  the  pledgee,  to  do  nothing  prejudicial 
to  the  rights  of  William  K.  Reed  as  owner  of  such  collateral. 
The  letter  of  William  K.  Reed  of  October  16, 1874,  to  Kelsey, 
in  which  he  sends  the  certificate  of  the  bank  stock,  notified 
Kelsey  that  the  shares  of  stock  were  the  property  of  William 
K.  Reed.  By  the  same  letter,  Kelsey  was  requested  to  return 
the  Buehler  note  and  mortgage  to  him.  Kelsey,  acknowledging 
the  receipt  of  that  letter  on  October  23, 1874,  says:  "  I  received 
your  letter  last  Saturday,  and  wrote  to  Henry  about  sending 
the  mortgage  to  you,"  etc.,  and  inclosed  the  note  and  mortgage, 
as  requested.  We  think  the  correspondence,  when  considered 
in  connection  with  the  letter  of  Kelsey  to  Henry  C.  Reed,  to 
know  if  he  should  return  the  same,  was  suflBcient  notice  to 
Kelsey  of  the  claim  of  William  K.  Reed  to  the  note  and  mort- 
gage. Whatever  is  sufficient  to  put  a  reasonably  prudent  man 
upon  inquiry  is  to  be  regarded  as  notice  of  the  facts  such  in- 
quiry will  disclose.  Such  inquiry,  if  made  by  Kelsey,  clearly 
would  have  shown  him  that  the  note  and  mortgage  belonged 
either  to  William  K.  Reed  or  to  the  bank,  of  which  he  was 
cashier.  That  Kelsey  had  notice  of  the  ownership  of  the  fifty 
shares  of  bank  stock  hypothecated  in  lieu  of  the  Buehler  note 
and  mortgage,  is  clearly  apparent.  It  cannot,  therefore,  be 
said  that  William  K.  Reed  pledged  his  bank  stock  in  consid- 
eration of  the  surrender  to  Henry  C.  Reed  of  the  note  and 
mortgage  as  his  property.  We  have  seen  that  the  note  and 
mortgage  were  not  the  property  of  Henry  C.  Reed,  but  that  of 
William  K.  Reed,  or  of  the  bank,  and  if  the  latter,  William  K. 
Reed  would  be  responsible  to  the  bank  for  it.  No  considera- 
tion passed  from  Henry  C.  Reed  for  the  exchange  of  collaterals, 
as  neither  belonged  to  him.  It  follows,  therefore,  that  the  cer- 
tificate of  bank  stock  pledged  in  lieu  of  the  Buehler  note  and 
mortgage  must  be  regarded  as  the  property  of  William  K. 
Reed,  pledged  as  security  for  the  payment  of  the  note  of 
Henry  C.  Reed  made  in  1872,  and  that  the  several  extensions 
of  the  time  of  payment  must  be  held  to  have  discharged  the 
pledgee's  lien  on  the  same. 
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It  is  insisted  that  the  appellate  court  should  have  remanded 
the  cause  generally,  so  as  that  the  complainant  might  have 
proceeded  further  in  the  court  below.  If  the  decree  had  been 
reversed  for  variance  between  the  allegations  of  the  bill  and 
the  proofs,  or  for  any  reason  not  going  to  the  merits  of  the 
right  of  complainant  to  recover,  the  practice  indicated  would 
have  been  proper.  But  the  proof  showing  that  the  lien  on 
the  collateral,  in  respect  of  which  relief  is  sought  by  the  bill, 
had  l)een  released,  thereby  defeating  the  complainant's  right 
of  relief,  there  was  no  reason  for  remanding  the  cause  gen- 
erally. 

The  views  expressed  render  it  unnecessary  to  consider  the 
other  question  discussed  by  counsel.  Perceiving  no  substan- 
tial error  in  the  judgment  of  the  appellate  court,  it  must  be 
affirmed. 


SiTKBTT  IS  BoTmD  IN  THS  Mankeb  AND  TO  THE  HxTENT  provided  in  the 
obligation  execnted  by  him,  and  no  further:  First  National  Bank  v.  Oerlct,  63 
Md.  449;  6  Ann.  St.  Rep.  453;  SimoTUon  v.  Grant,  36  Minn.  439.  It  ia  not 
sufficient  that  he  may  not  sustain  injury  by  reason  of  a  change  m  the  con- 
tract of  suretyship,  for  he  is  entitled  to  stand  upon  its  exact  terms,  and  any 
variation  without  his  consent  is  fatal,  and  releases  him  from  liability:  Simon- 
ton  V.  Orant,  36  Id.  439;  whatever  that  variation  may  be,  whether  by  the 
giving  of  time  to  principal  by  obligee:  Place  v.  Mcllvain,  38  N.  Y.  96;  97 
Am.  Dec.  777,  and  note;  State  v.  Roberta,  68  Mo.  234;  30  Am.  Rep.  788;  Ham- 
Hum  v.  Prouty,  50  Wis.  592;  36  Am.  Rep.  866;  Post  v.  Losey,  111  Ind.  75; 
60  Am.  Rep.  677;  or  by  an  agreement  by  obligee  with  principal  to  forbear  to 
sue  for  a  certain  fixed  period:  Forbes  v.  Slieppard,  98  N.  C.  Ill;  or  by  a 
change  of  employment  from  assistant  book-keeper  to  note-teller  by  one  upon 
whose  bond  a  surety  is  obligated  for  the  honest  and  faithful  performance  of 
principal's  duties  as  clerJ'  of  the  bank:  First  National  Batik  v.  Oerke,  68  Md. 
449;  6  Am.  St.  Rep.  453;  or  by  the  substitution  of  a  co-surety's  name  in  an 
attachment  bond,  signed  by  a  surety  on  condition  that  a  certain  other  per- 
son, different  from  him  who  in  fact  did  sign,  should  sign  the  bond  as  co- 
security:  Hessell  v.  Johnson,  63  Mich.  623;  6  Am.  St.  Rep.  334;  but  mera 
indulgence  by  an  obligee  of  the  principal  obligor  will  not  discharge  a  surety; 
to  work  such  a  discharge,  there  must  be  an  agreement,  without  the  consent 
of  the  surety,  for  an  extension  or  forbearance,  entered  into  by  and  between 
the  obligee  or  obligor:  Powers  v.  Silherstein,  108  N.  Y.  169. 

SunETiEa  trpoN  a  Notk  Who  havb  been  Induced  to  believe  for  nearly 
five  years  that  the  note  has  been  satisfied,  and  thereby  deprived  of  oppor- 
tunity for  seeking  indemnity,  are  released:  Brooking  v.  Farmera'  Bank,  83 
Ky.  431. 

When  o»  Two  Debtors  One  is  Subett  for  the  Other,  and  the  common 
creditor  has  taken  security  from  the  principal  debtor,  he  must  give  the  surety 
the  benefit  of  the  security,  either  by  payment  or  by  subrogation;  and  cred- 
itor, by  surrendering  security  without  consent  of  surety,  discharges  surety 
jpro  tanto:  Otia  v.  Storch,  15  R.  I.  41. 
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Liability  or  Sureties  cannot  be  Extended  bt  Implication,  because 
they  have  a  right  to  stand  upon  the  exact  letter  of  their  contract:  Henrie  v. 
Brock,  39  Kan.  381. 

Note  Given  and  Accepted  in  Place  of  a  Former  Note  Operates  to 
extinguish  it,  together  with  all  right  of  action  thereupon:  Barrett  v.  Reed,  61 
Pa.  St.  190;  88  Am.  Dec.  574. 

Property  of  Surety  Held  as  Collateral  Security  is  Released  from 
lien  by  any  act  which  releases  principal  obligor:  See  Denny  v.  Lyon,  38  Pa. 
8t.  98;  80  Am.  Dec.  463;  and  where  property  is  pledged  by  a  stranger  to  in- 
demnify a  surety,  not  with  an  intention  that  it  shall  be  applied  in  payment 
of  the  debt  in  order  to  relieve  surety,  it  cannot  be  subjected  by  creditor;  nor 
can  even  the  surety  subject  such  property  until  he  has  sustained  or  neces- 
«arily  will  sustain  loss:  MackUn  v.  Northern  Bank  qf  Kentucky,  83  Ky.  314. 


Davies  v.  Atkinson. 

[124  Illinois,  474.] 

PcNDs  Misappropriated  by  One  Partner  to  the  Payment  of  his  In- 
dividual Debts  may  be  recovered  back,  if  needed  for  firm  purposes, 
and  if  paid  to  a  creditor  who  had  knowledge  of  the  misappropriation  at 
the  time  he  received  payment,  and  the  misappropriation  was  without 
the  assent,  express  or  implied,  of  the  other  members  of  the  firm. 

Funds  of  a  Partnership  Misappropriated  to  the  Payment  of  thb 
Debts  of  a  Member  of  the  Firm,  with  the  Assent  of  the  Other 
Members,  cannot  be  recovered,  unless  the  partnership  is  insolvent,  and 
the  moneys  thus  misappropriated  are  required  to  discharge  its  obliga- 
tions. 

Laches.  —  It  is  unreasonable  to  delay  nearly  two  years  after  knowledge  of 
the  misappropriation  by  a  partner  of  the  firm's  money  to  the  payment 
of  his  debts  before  bringing  action  for  its  recovery. 

Evidence.  —  In  Action  to  Recover  Money  on  the  Ground  that  It  was 
Misappropriated  by  a  Partner  to  the  Payment  of  his  Individcaii 
Debt,  the  plaintiff,  before  he  can  succeed,  must  prove  that  the  moneys 
withdrawn  by  such  partner  were  in  excess  of  the  sums  which  he  WM 
entitled  to  draw  from  the  partnership  on  his  individual  account. 

Smith  and  Pence^  for  the  appellant. 

William  Oarnett,  Jr.,  H.  S.  Monroe,  and  Biabee,  Ahrena,  and 
Decker,  for  the  appellees. 

MuLKEY,  J.  On  the  twentieth  day  of  July,  1880,  the  ap- 
pellant, John  T.  Davies,  of  Liverpool,  England,  and  the 
appellee,  John  A.  Atkinson,  of  Chicago,  Illinois,  entered  into 
a  written  agreement  to  become  copartners  together,  under 
the  firm  name  of  Davies,  Atkinson,  &  Co.,  "in  the  business  of 
buying  hogs  and  hog  products,  and  curing,  packing,  and 
shipping  the  same  to  J.  T.  Davies  &  Co.,  of  Liverpool,  Eng- 
land, for  sale,  on  account  of  the  firm  of  Davies,  Atkinson,  & 
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Co.,  on  commission";  also  fcr  buying  provisions,  on  commis- 
sion, for  shipment  to  the  continent  of  Europe  and  elsewhere. 
The  partnership  business  was  to  be  conducted  at  Chicago, 
where  the  same  business  had  previously  been  carried  on  be- 
tween Davies  and  Isaac  Atkinson,  the  father  of  Atkinson, 
lately  deceased.  The  business  was  to  continue  indefinitely, 
at  the  will  of  the  parties,  and  until  determined  as  in  the  agree- 
ment provided.  By  the  third  article  of  the  agreement,  it  is 
provided  as  follows:  — 

'*  3.  It  is  expressly  agreed  that  during  the  existence  of  the 
said  copartnership,  the  said  John  Arthur  Atkinson  shall  draw 
from  the  said  firm  a  sum  not  exceeding  two  thousand  five 
hundred  ($2,500)  dollars  half-yearly,  and  that  all  sums  so 
drawn  by  him  shall  be  charged  against  his  share  of  the  profits 
in  said  concern.  It  is  also  agreed  that  during  the  existence 
of  said  copartnership  the  said  Atkinson  shall  not  buy,  sell, 
speculate  with  or  mortgage  any  firm  assets,  except  as  required 
in  the  ordinary  copartnership  business,  and  that  the  said  At- 
kinson shall  not  engage  in  any  speculations  or  business  ven- 
tures on  his  own  account,  outside  of  the  business  of  the  said 
firm,  and  shall  not  sign  or  indorse  any  notes,  bonds,  or  obliga- 
tions for  other  parties,  either  as  securitiy  or  otherwise,  or  in 
any  manner  become  surety  for  any  person  or  persons  whom- 
soever, without  the  consent  of  said  John  T.  Davies." 

The  partnership  continued  from  the  date  of  the  articles  until 
the  fourth  day  of  October,  1884,  when  it  was  formally  dissolved. 
The  business  during  this  time  was  conducted  mainly  un- 
der the  personal  supervision  of  Atkinson,  the  complainant 
being  in  Europe  much  of  the  time. 

On  the  21st  of  October,  1884,  Davies  filed  in  the  superior 
court  of  Cook  County  the  original  bill  in  this  case,  making 
Atkinson  alone  defendant,  charging  him  with  gambling  upon 
the  Chicago  Board  of  Trade,  in  violation  of  the  articles  of  part- 
nership, and  with  misappropriating  the  partnership  funds  to 
pay  individual  losses  thus  incurred,  amounting  in  the  aggre- 
gate to  two  hundred  thousand  dollars.  The  bill  prayed  for 
the  appointment  of  a  receiver,  an  accounting,  and  a  settle- 
ment of  the  partnership  aff'airs.  The  day  after  the  filing  of 
the  bill,  Atkinson  entered  his  appearance  and  filed  an  answer, 
wherein  it  was  admitted  that  he  had  speculated  on  the  board 
of  trade  on  his  own  account,  and  drawn  checks  on  the  part- 
nership funds  in  payment  of  his  individual  losses,  in  favor  of 
the  various  persons  mentioned  in  the  bill,  to  the  amount  of 
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$27,012.50,  but  it  is  charged  that  those  transactions  were 
legitimate,  and  according  to  the  custom  and  usages  of  the 
board  of  trade,  and  that  the  various  checks  drawn  by  him  in 
payment  of  his  losses  were  charged  up  to  him  on  the  partner- 
ship books.  The  checks  in  question  were  drawn  in  favor  of 
and  were  paid  to  appellees  other  than  Atkinson. 

On  the  23d  of  October  the  court  made  an  order  appointing 
Robert  Y.  Hobden  receiver,  who  made  an  inventory  of  the  visi- 
ble assets  of  the  firm,  which  amounted  in  value  to  $45,006.45, 
and  were  subsequently  sold  by  him  for  that  sum.  On  the 
same  day  Davies  brought  an  action  of  account  against  Atkin- 
son, on  the  law  side  of  the  court,  respecting  the  same  partner- 
ship dealings  involved  in  the  chancery  suit.  On  the  26th  of 
January,  1885,  the  court,  on  the  application  of  the  complain- 
ant, entered  an  order  in  the  chancery  suit,  staying  the  same 
60  far  as  it  sought  an  accounting,  leaving  that  matter  to  be 
settled  in  the  action  at  law.  The  suit  was  continued,  how- 
ever, for  the  purpose  of  collecting  and  disbursing  the  assets 
among  the  creditors  of  the  firm.  On  the  15th  of  May,  1886, 
the  complainant  filed  an  amended  supplemental  bill,  making 
the  present  appellees  defendants  thereto,  wherein  it  is  sought 
to  charge  them  as  payees  and  recipients  of  the  proceeds  of  the 
checks  drawn  by  Atkinson  on  the  partnership  funds  to  pay 
his  individual  losses  on  the  board  of  trade,  as  heretofore 
stated.  Three  days  after  the  filing  of  this  bill,  Davies  and 
Atkinson,  without  any  account  having  ever  been  taken  show- 
ing the  state  of  the  account  between  themselves  respecting 
their  partnership  dealings,  came  to  a  settlement  as  between 
themselves,  whereby  Davies  acquitted  and  discharged  Atkin- 
son of  all  liability  to  himself  on  account  of  or  growing  out  of 
the  copartnership,  but  reserved  the  right  to  make  whatever  he 
could  out  of  any  other  persons  that  might,  on  any  account  or 
in  any  manner,  be  liable  to  the  firm. 

The  appellees  other  than  Atkinson  answered  the  amended 
supplemental  bill,  den3nng  the  equities  thereof,  and  alleging 
that  Davies  had  knowledge  of  the  manner  in  which  Atkinson 
conducted  the  business  of  the  firm;  that  he  knew  that  Atkin- 
son kept  no  individual  bank  account;  that  he  was  speculating 
on  the  Board  of  Trade,  and  paid  losses  by  checks  on  the  part- 
nership funds,  as  is  admitted  to  have  been  done.  It  was  fur- 
ther answered  that  there  had  been  a  compromise  and  full 
settlement  between  Atkinson  and  complainant,  by  which  the 
former  was  released  and  discharged  from  accounting  to  Davies 


876  Davies  v.  Atkinson.  [Illinois, 

respecting  their  partnership  dealings,  and  from  all  liability  on 
account  of  the  firm  debts,  as  above  stated. 

On  the  hearing,  the  superior  court  found  the  equities  with 
the  defendants,  and  entered  a  decree  dismissing  the  bill, 
which,  on  appeal,  was  affirmed  by  the  appellate  court,  whence 
the  record  is  brought  here  for  review. 

While  we  think  the  general  theory  upon  which  the  amended 
bill  was  drawn  is,  as  matter  of  law,  correct,  and  that  such  a 
bill,  under  certain  circumstances,  might  well  be  maintained, 
yet  we  are  clearly  of  opinion  that  the  evidence  fails  to  sustain 
the  present  bill.  The  principle  is  well  recognized,  that  where 
the  individual  creditor  of  a  partner  knowingly  receives  pay- 
ment of  his  claim  out  of  the  partnership  funds,  it  is,  per  «e,  a 
misappropriation  of  the  assets  of  the  firm  to  that  extent,  and 
it  may  be  recovered  back  to  answer  partnership  purposes.  But 
it  is  equally  clear  that  where  such  payment  is  made  with  the 
consent,  express  or  implied,  of  the  other  partners,  the  latter 
would  have  no  right  to  recover  the  money  back  to  satisfy  any 
demand  they  might  have  against  the  firm.  And  even  conced- 
ing it  might  be  recovered  in  their  names,  or  in  the  name  of 
the  firm,  for  the  use  of  the  firm  creditors,  it  is  manifest  that  a 
Buit  in  equity  could  not  be  maintained  for  such  purpose  with- 
out showing  the  insolvency  of  the  firm,  and  that  the  money 
sought  to  be  recovered  was  necessary  for  the  payment  of  firm 
debts. 

We  think,  outside  of  the  positive  testimony  of  Atkinson  to 
that  effect,  that  all  the  circumstances  tend  strongly  to  show 
that  Davies  knew  how  the  business  of  the  firm  was  being  con- 
ducted, and  the  manner  in  which  the  books  were  kept.  The 
amount  of  the  checks  in  question  was  all  charged  up  to  Atkin- 
son on  his  individual  account,  and  it  would  be  taxing  credu- 
lity beyond  all  reason  to  suppose  a  successful,  active  business 
man  like  Davies  would  have  allowed  that  system  of  business 
to  go  on  for  four  years  without  knowing  something  about  it.  It 
is  true,  Davies  swears  that  he  knew  nothing  about  it  until  the 
time  of  the  dissolution,  in  1884;  yet  the  weight  of  the  evi- 
dence is  against  him  on  this  question.  But  suppose  he  is  right 
in  this  matter;  we  are,  on  other  grounds,  still  of  the  opinion 
the  law  is  with  the  appellees.  Conceding  appellant  knew 
nothing  about  Atkinson's  misappropriation  of  the  partnership 
funds  at  the  time  it  was  going  on,  and  learned  of  it  first  about 
the  time  of  the  dissolution,  what  was  his  duty  if  it  were  his 
intention  to  hold  appellees  responsible  for  the  proceeds  of  the 
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checks  in  question?  Unquestionably  he  should  have  notified 
them  of  such  intention,  so  that  they  could  have  taken  imme- 
diate steps  to  save  themselves  out  of  any  individual  estate 
that  Atkinson  might  then  have  had.  But  this  was  not  done. 
Instead  of  telling  them  what  they  might  expect,  he  remained 
silent  from  the  4th  of  October,  1884  (the  date  of  dissolution), 
till  the  15th  of  May,  1886.  Four  days  after  this,  upon  the 
settlement  between  Atkinson  and  Davies,  as  heretofore  stated, 
Atkinson  and  wife  released  and  conveyed  to  Davies  all  their 
interest  in  the  estate  of  Isaac  Atkinson,  deceased.  As  there 
never  was  any  investigation  as  to  how  the  actual  account 
stood  between  these  parties,  it, is  not  positively  certain  but 
what,  as  between  themselves,  Atkinson  was  entitled  to  the  full 
amount  of  money  drawn  out  on  the  checks;  yet  the  probability 
is,  of  course,  the  other  way.  In  any  event,  we  think  appel- 
lant's delay  in  proceeding  against  the  appellees,  even  upon  his 
own  statements,  was  unreasonable. 

Outside  of  all  this,  it  is  an  undisputed  fact,  shown  by  the 
articles  of  partnership  themselves,  that  Atkinson  was  author- 
ized to  draw  upon  the  partnership  funds,  on  his  individual 
account,  to  the  extent  of  five  thousand  dollars  per  annum, 
which,  for  the  period  covered  by  the  partnership,  amounted 
to  over  twenty  thousand  dollars.  This,  taken  in  connection 
with  the  further  fact  that  whenever  Atkinson  made  anything 
in  his  speculations  on  the  Board  of  Trade,  which  he  swears 
frequently  occurred,  he  turned  it  into  the  partnership  fund, 
and  credited  himself  with  the  amount,  so  that  it  is  not  clear 
but  what  these  sums,  when  added  to  the  amount  he  was  au- 
thorized to  draw  out,  will  fully  cover  the  checks  in  question. 
Be  this  as  it  may,  we  are  clearly  of  opinion  that  the  evidence 
fails  to  make  out  such  a  case  as  warranted  the  relief  sought. 

Being  fully  satisfied  with  the  conclusion  reached  by  the 
lower  courts,  the  judgment  of  the  appellate  court  will  bo 
aflSrmed.  

Misapplication  by  Partner  op  Partnership  Property  in  Payment 
OF  Individual  Debt. —  "The  rule  seems  to  be  well  settled  that  the  author* 
ity  of  each  partner  to  dispose  of  partnership  property  extends  only  to  th« 
business  and  transactions  of  the  partnership,  and  any  disposition  of  the  prop- 
erty beyond  such  purposes,  without  the  consent  of  the  copartner,  is  an  ex- 
cess of  authority  ":  Liberty  Savings  Bank  v.  Campbell,  75  Va.  534,  539.  For 
this  reason  a  partner  cannot  divert  property  belonging  to  the  firm  to  his  own 
use:  Carter  Bros.  v.  Oalhway,  36  La.  Ann.  730.  Elspecially  is  this  so  where 
the  firm  assets  are  needed  to  liquidate  the  partnership  debts:  Hyrsdi/elder 
T.  Keyser,  59  Ala.  338. 
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Thb  Oknbral  Rclb,  then,  as  deduced  from  the  above  propositions,  — 
and  this  rule  is  settled  beyond  controversy,  —  is,  that  a  partner  may  not  use 
the  firm  assets,  or  make  a  valid  tralisfer  of  its  property,  in  payment  of  hia 
private  or  individual  debts,  or  pledge  the  same  for  that  purpose:  Liberty  Sav' 
btga  Bank  v.  Campbell,  75  Va,  634;  HaHley  v.  W/ute,  94  Pa.  St.  31,  36; 
Allen  V.  Cary,  33  La.  Ann.  1455;  Forney  v.  Adams,  74  Mo.  138;  Atkin  v. 
Berry,  1  Lea,  91;  Stegall  v.  Coney,  49  Miss.  761;  Thomaa  v.  Penricfi,  28  Ohia 
8t  65,  60;  Aekley  v.  StacAlin,  66  Mo.  558;  McNair  v.  Piatt,  46  111.  211; 
Caldwell  v.  Scott,  54  N.  H.  414;  Pierce  v.  Pass,  1  Port.  232;  Filky  v.  Plielps, 
18  Conn.  294;  BurweU  v.  Springfield,  15  Ala.  273;  NaU  v.  Mclntyre,  31  Id, 
632;  Normtnt  v.  Johnston,  10  Ired.  89;  Hyrach/elder  v.  Keyser,  59  Ala.  338. 
Nor  may  a  partner  set  off  a  private  account  against  a  debt  duo  the  firm: 
Pierce  v.  Pass,  1  Port.  232;  Coizhausen  v.  Judd,  43  Wis.  213;  28  Am.  Rep. 
639;  nor  even  to  retain  the  debtor's  custom  for  the  partnership:  Id.;  nor 
may  he  settle  a  private  debt  with  the  firm's  note:  Howell  v.  Sewing  Madiine 
Co.,  12  Neb.  177.  Nor  can  partnership  realty  be  mortgaged  by  one  of  the 
firm  to  satisfy  an  individual  debt,  or  at  least  not  beyond  such  partner's  share 
after  the  partnership  debts  are  paid  and  the  firm's  accounts  settled:  Conant 
V.  Frary,  49  Ind.  63.  In  none  of  these  cases,  subject  to  the  exception  noted 
below,  is  the  title  divested  out  of  the  firm:  Libertg  Savings  Bank  v.  Campbell^ 
75  Va.  534,  539,  and  cases  herein  post.  The  principle  which  governs  in  this 
class  of  cases,  and  makes  such  pajnnent  not  binding  upon  the  firm,  is  that 
already  noted;  viz.,  that  a  partner's  authority  is  limited  to  those  things  don» 
in  the  regular  firm  business,  or  those  which  he  is  expressly  or  impliedly 
legally  authovized  to  do:  Stegail  v.  Coney,  49  Miss.  761;  McNair  v.  Piatt,  46 
III.  211. 

Exception  to  thb  Genebal  Bulb. — Such  payment  of  a  private  debt 
may  be  authorized  by  the  express  or  implied  assent  of  the  copartner,  or  hy 
his  subsequent  ratification  of  the  act,  in  which  case  the  copartner  so  assent- 
ing necessarily  loses  whatever  remedy  he  might  otherwise  have  had:  Carter 
V.  Beaman,  6  Jones,  44;  Conant  v.  Frary,  49  Ind.  530;  Hartley  v.  White,  94 
Pa.  St.  31,  36;  Cotzhausen  v.  Judd,  43  Wis.  213;  28  Am.  Rep.  539;  Sexton  v, 
Anderson,  Mo.  (not  yet  reported);  Pierce  v.  Pass,  1  Port.  232;  McNair  v, 
PlaU,  46  111.  211;  Todd  v.  Lorah,  75  Pa.  St.  165;  Caldwell  v.  ScoU,  54  N.  H. 
414;  Atkin  v.  Berry,  1  Lea,  91;  Howell  v.  Sewing  MacJUne  Co.,  12  Neb.  177. 

Fraudulent  Character  of  Such  Payment.  —  "He  who  knows  that 
the  partner's  act  is  not  within  the  firm  business  knows  that  it  is  not  au< 
thorized,  and  when  he  knows  that  the  partner  is  acting  for  his  own  immedi-. 
ate  and  several  benefit,  he  cannot  presume  that  the  firm  authorizes  it:  Par- 
sons on  Partnership,  228.  A  party  t>aking  the  paper  of  a  firm,  with  the 
knowledge  that  it  was  given  for  the  private  or  personal  debt  of  one  of  the 
partners,  knows  enough  to  put  him  on  his  guard,  and  is  bound  to  inquire 
whether  the  firm  authorized  the  use  of  its  name:  Id.  121.  The  principle 
applies  to  the  property  of  a  firm  equally  as  to  its  paper  ":  Carter  Bros.  v. 
Calloway,  36  La.  Ann.  730;  Allen  v.  Carey,  33  Id.  1455,  1459.  It  is  there- 
fore held  iu  many  cases  that  such  application  of  the  firm  proceeds  is  a  fraud 
upon  the  copartnership:  Allen  v.  Carey,  33  Id.  1455;  Mix  v.  Muszy,  28  Conn. 
186;  Yale  v.  Yale,  13  Id.  185;  Filley  v.  Pfielps,  18  Id.  294;  Stegall  v.  Coney, 
49  Miss.  761,  769;  Mutual  Nat.  Bank  v.  Bicliardson,  33  La.  Ann.  1312,  1316; 
CalduxU  V.  Scott,  54  N.  H.  414.  Some  of  the  cases,  however,  only  go  so  far 
as  to  decide  that  where  the  creditor  knows  the  debt  to  have  been  liquidated 
by  firm  property,  then  it  is  presumptively  fraudulent:  Johnson  v.  Chrichton, 
66  Md.  108;  or  hold  that  it  is  a  purchaser's  knowledge  which  vitiates  hi* 
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title:  Stegall  v.  Conet/,  49  Miss.  761,  769;  Carter  Bros.  v.  Oalhway,  36  La. 
Ann.  730.  Other  cases  decide  that  the  title  is  not  divested,  even  though  the 
creditor  did  not  know  that  the  money  or  property  received  by  him  in  settle- 
ment of  a  private  debt  was  partnersliip  property:  liberty  Savings  Bank  v. 
Campbell,  75  Va.  534,  539;  Caldwell  v.  Scott,  54  N.  H.  414.  In  CaMna  v. 
Smith,  48  N.  Y.  614,  8  Am.  Rep.  575,  a  partner  made  hia  promissory  note, 
and  indorsed  it  in  the  firm  name  without  his  copartner's  knowledge  or  con- 
Bent,  in  payment  of  an  individual  debt  due  defendant,  who  took  the  note 
with  knowledge  of  the  facts,  and  in  order  to  bind  the  firm,  indorsed  it,  be- 
fore maturity,  to  a  bonajide  holder  for  value;  the  note  was  paid  out  of  th© 
firm  assets,  and  it  was  determined  that  the  defendant  was  guilty  of  a  fraud 
for  which  he  was  liable  in  damages,  but  that  the  fraud  was  not  upon  the 
firm,  but  upon  the  individual  partners  who  did  not  consent  to  the  indorse- 
ment of  the  note.  So  it  is  held  in  Clarke  v.  Farrell,  Ga.  (not  yet  reported), 
that  a  creditor  with  knowledge  or  with  reasonable  ground  of  suspicion  that 
there  is  a  misapplication  of  the  firm  property  is  not  an  innocent  holder  or  pur- 
chaser, under  section  1913  of  the  Georgia  Code;  and  knowledge  of  the  fact 
that  the  partnership  funds  were  used  may  be  implied  from  the  fact  that  a 
draft  was  made  upon  the  copartner  through  a  bank  which  had  knowledge 
that  the  partnership  funds  were  used  in  liquidating  the  debt:  Dams  v.  Smith, 
27  Minn.  390. 

That  theee  was  Acttual  or  Peesumptivb  Fraud  may  be  Disproved.  — > 
The  presumption  of  fraud  which  arises  against  an  individual  creditor  whose 
debt  has  been  so  liquidated  by  the  firm's  money,  with  his  knowledge  of  the 
fact,  may  be  rebutted  by  showing  that  the  other  members  of  the  firm  knew 
of  and  consented  to  such  payment:  Johnson  v.  Crichton,  56  Ind.  108;  "  and 
this  may  bo  inferred  from  the  usual  mode  or  course  of  conducting  the  busi- 
ness, or  the  special  circumstances  of  the  case,  if  sufficient  to  raise  a  fair  and 
reasonable  implication  of  such  authority.  The  burden  of  proof,  however,  is 
upon  the  party  dealing  with  the  partner  in  respect  to  their  separate  affairs  to 
show  circumstances  sufficient  to  repel  every  presumption  of  fraud,  collusion, 
misconduct,  or  negligence  on  his  part  as  against  the  partnership;  and  if  he 
fail  in  this,  the  transaction  by  which  the  funds  or  securities  or  effects  of  the 
partnership  have  been  obtained  will  be  treated  as  a  nullity  ":  Id.  113.  So 
where  a  partnership  has  so  intrusted  one  partner  with  the  partnership  gooda 
that  he  is  enabled  to  deal  with  them  as  apparently  his  own,  and  to  induce  the 
public  to  believe  them  to  be  his,  a  sale  by  him  of  such  goods  in  payment  of 
his  private  debt,  to  one  who  has  no  knowledge  or  notice  that  they  are  part- 
nership goods,  is  valid  as  against  the  partnership  and  its  creditors:  Locke  v> 
Lewis,  124  Mass.  1;  26  Am.  Rep.  631.  Assent  may  be  shown  by  facts  from 
which  it  may  be  implied,  as  that  it  was  the  custom  of  the  copartners  to  use 
firm  money  to  pay  private  debts  and  charge  the  same  to  themselves  on  the 
partnership  books,  and  such  evidence  is  proper  and  legitimate  to  repel  the 
presumption  of  fraud  arising  from  such  application  of  the  funds;  and  pay- 
ment by  the  copartner  of  a  firm  debt  to  such  creditor  thereafter  created  i» 
competent  to  show  assent:  Carter  v.  Beaman,  6  Jones,  44.  Consent  may 
also  be  inferred  where  the  copartner  knows  of  the  misappropriation,  and 
being  bound  to  speak  remains  silent;  but  mere  knowledge  of  itself  is  insuf- 
ficient to  bind  the  copartner:  Todd  v.  Lorah,  75  Pa.  St.  155.  Where  a  cred« 
itor  has  knowledge  of  the  fact,  either  expressly  or  impliedly,  the  burden  is 
then  upon  him  to  show  that  the  partner  had  authority  to  use  the  firm  prop- 
erty for  the  payment  of  his  private  debt:  Davis  v.  SmiUi,  27  Minn.  390;  Mc' 
Jfairv.  PUUI,  46  111.  211;   Carter  Bros.  v.  Oalloxoay,  36  La.  Ann.  730;   ife- 
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thaniet'  etc  Int.  Co.  ▼.  Itiehardson,  33  La.  Ann.  1308.  Bnt  the  fact  that  the 
p.irtner  states  his  copartner's  consent  does  not  aid  the  creditor:  A  Uen  v.  Carey, 
83  Id.  1455,  1460;  nor  does  the  mere  fact  that  the  copartner  did  not  object  to 
the  appropriation  affect  the  creditor's  liability  to  the  firm:  Currier  v.  BateBf 
€2  Iowa,  6i>7. 

Monet  so  Paid  mat  be  Recovered  Back.  —  Where  a  creditor  of  one 
partner  receives  money  or  property  in  pledge  or  payment  of  his  debt,  he 
thereby  becomes  a  debtor  of  the  partnership  for  the  money  or  the  price  of 
the  property,  and  it  may  be  recovered  back  by  the  partnership:  Dob  v.  Hal- 
tey,  IG  Johns.  34;  8  Am.  Deo.  293,  and  note  297;  Forney  v.  Adams,  74  Mo. 
138;  Vilea  v.  Bangs,  36  Wis.  131;  Burwell  v.  Springfield,  15  Ala.  273;  NaU  v. 
Mclnttjre,  31  Id.  532;  MoriaHy  v.  Barley,  46  Conn.  592;  Clarke  v.  Farrell,  Ga. 
(not  yet  reported);  Johnson  v.  Crichton,  56  Md.  108;  and  a  claim  set  off  against 
snch  separate  debt  of  a  partner  may  be  sued  on  by  the  firm:  Dob  v.  Ilalsey, 
16  Johns.  34;  8  Am.  Dec.  293,  and  note  297;  Cotzhausen  v.  Judd,  43  Wis.  213; 
and  where  the  debt  is  paid  by  a  transfer  of  the  partnership  goods,  such  trans- 
fer may  be  treated  as  a  sale:  Forney  v.  Adams,  74  Mo.  138;  and  a  firm  cred- 
itor may  sue  for  and  collect  money  so  wrongfully  applied:  Id.  138;  Johnson 
V.  Hersey,  70  Me.  74;  35  Am.  Rep.  303,  and  note  306;  and  the  assignee  of  a 
firm  may  recover  money  or  property  so  misapplied:  Tliomxu  v.  Penrich,  28 
Ohio  St.  55.  So  where  a  partner  in  an  insolvent  firm  sold  bis  interest  to  his 
copartner,  who  assumed  the  firm  debts,  and  the  latter  deeded  all  the  firm 
property  to  secure  a  debt  of  his  own  accruing  previous  to  the  dissolution,  it 
was  decided  that  a  creditor  of  the  firm  was  entitled  to  payment  out  of  such 
property  before  the  individual  creditor,  and  that  as  to  the  firm  creditor  such 
deed  was  void:  Phelps  v.  McNeely,  66  Mo.  554;  27  Am.  Rep.  378.  See  also 
HaHley  v.  Wlviie,  94  Pa.  St.  31;  Johnson  v.  Crichton,  56  Md.  108.  But  where 
by  agreement  with  the  creditor  of  a  firm  his  indebtedness  has  been  paid  by 
a  set-off  of  an  individual  debt  of  one  of  the  partners  and  with  his  assent,  and 
the  creditor  acts  in  good  faith,  the  amount  so  set  off  cannot  be  recovered 
back  by  the  copartners  in  an  action  at  law:  C/iase  v.  Bean,  58  N.  U.  183, 
citing  Homer  v.  Wood,  11  Cush.  62;  Williams  v.  B7-imhall,  13  Gray,  462;  Fay 
T.  Ladd,  15  Gray,  296;  Greeley  v.  Wyeth,  10  N.  H.  15. 

Defenses.  —  The  assent  or  ratification  of  the  copartner  is  a  bar  to  recovery 
back  of  the  money  so  misapplied,  or  to  a  suit  for  the  price  of  property  so 
wrongfully  appropriated:  Carter  v.  Beaman,  6  Jones,  44.  Some  of  the 
cases  seem  to  imply  that  knowledge  of  the  creditor  that  the  money  so  paid 
or  the  property  so  applied  was  partnership  money  or  property  is  material: 
Forney  v.  Adams,  74  Mo.  138,  and  cases  ante.  Bnt  knowledge  that  the  firm 
property  was  used  is  not  an  essential  ingredient  in  the  case.  The  only  ques- 
tion is.  Has  the  title  passed  to  the  individual  creditor?  And  if  it  has  not  it 
may  be  recovered  back:  Ackley  v.  Stachlm,  56  Mo.  558,  562;  Moriarty  v. 
Bailey,  46  Conn.  592.  In  this  last  case  it  was  said,  however:  "  That  the 
money  may  be  recovered  by  the  firm,  although  the  creditor  did  not  know 
that  the  funds  belonged  to  the  partnership,  seems  to  be  a  well-settled  general 
rale This  rule,  though  laid  down  in  the  text-books  without  qualifi- 
cation, yet  seems  to  us  to  require  some  restriction  for  the  protection  of  a 
private  creditor  who  in  good  faith,  and  with  no  circumstances  to  put  him  on 
inquiry,  receives  partnership  funds  in  payment  of  his  debt,  and  discbarges 
•ecurity  held  by  him  therefor,  and  if  compelled  to  refund  the  money  so  re- 
ceived could  not  be  restored  to  the  situation  he  was  in  before  payment." 
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Salk  of  Pledged  Propertt — Notice.  — At  common  law  the  pledgee  had 
no  right  to  sell  the  property  pledged  withotft  judicial  process,  unless  he 
gave  the  pledgor  reasonable  notice  to  redeem,  and  the  pledgor  was  also 
entitled  to  notice  of  the  pledgee's  intention  to  sell,  and  of  the  time  and 
placf  of  sale. 

Notice  of  Sale  of  Pledged  Property  is  not  Necessary  where  payment 
la  demanded  of  the  pledgor,  and  the  instrument  in  writing,  by  which  the 
security  pledged  is  assigned  and  transferred  to  the  pledgee,  specially 
authorizes  the  latter  to  sell  "at  public  or  private  sale  at  his  discretion," 
upon  default  being  made,  or  upon  the  expiration  of  a  certain  number  of 
days  after  default;  and  this  rule  applies  to  stock  so  pledged  as  collateral. 

liACHEa  —  Estoppel.  —  Where  party  allows  a  sale  of  pledged  stock  to  stand 
for  six  years  after  it  was  made,  this  constitutes  such  serious  laches  as  to 
preclude  a  recovery;  and  where  in  addition  he  received  from  the  com- 
pany  the  difference  between  the  real  value  of  the  stock  and  what  it  sold 
for,  and  sued  in  trover  after  demand  and  failure  to  obtain  it  for  his  stock 
note  as  having  been  satisfied  by  sale  of  the  stock,  he  is  estopped  front 
claiming  the  sale  to  be  void. 

Agbeememt  as  to  Payment  of  Stock  by  Crediting  with  Dividends, 
EVEN  IF  Valid,  is  Rescinded  by  the  Subseqxjent  Giving  of  a  Stock 
Note  therefor,  and  the  collection  of  such  note  cannot  be  defeated  by 
the  agreement. 

Thomas  Dent  and  J.  H.  Raymond,  for  the  appellant. 

StUeB  and  Lewis,  for  the  appellees. 

Magrudeb,  J.  On  July  27,  1876,  the  appellant  signed  and 
delivered  to  the  Chicago  Steel  Works  the  following  stock 
note:  — 

"  Whereas,  the  undersigned  did,  in  the  month  of  September, 
1873,  subscribe  for  fifty  shares  of  one  hundred  dollars  each  of 
the  capital  utock  of  the  Chicago  Steel  Works  (an  incorporated 
body  organized  under  the  laws  of  the  state  of  Illinois),  upon 
which  subscription  no  payment  has  yet  been  made:  — 

"Now,  therefore,  I,  Malcolm  McDowell,  do  hereby  agree  and 
promise,  in  consideration  of  the  premises,  to  pay  to  the  said 
Chicago  Steel  Works,  whenever  payment  may  be  demanded 
by  the  directorn  thereof,  the  sum  of  five  thousand  dollars  ( be- 
ing the  par  value  of  said  stock),  with  interest  on  the  same  at 
the  rate  of  ten  (10)  per  cent  per  annum  from  the  first  day  of 
January,  A.  D.  1874,  payable  annually,  until  this  obligation  is 
paid;  and  to  further  secure  said  payment,  1  do  hereby  assign 
and  transfer  to  the  treasurer  of  said  Chicago  Steel  Works,  and 
his  successor  or  successors  in  office,  all  ray  right,  title,  and  in- 
terest of  and  in  and  to  said  stock  t»o  subscribed  for,  with  any 
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its  improvements  and  increase  as  collateral  security  for  the 
payment  of  said  indebtedness  when  demanded,  as  above  pro- 
vided; and  in  case  of  default  in  payment  when  so  demanded, 
I  do  hereby  authorize  and  empower  the  said  treasurer  to  sell 
my  right,  title,  and  interest  in  said  stock  so  subscribed  for, 
with  any  its  improvements  and  increase,  or  so  much  as  may 
be  necessary  to  pay  this  obligation,  at  public  or  private  sale,  at 
his  discretion,  after  the  expiration  of  thirty  days  after  such  de- 
fault, and  in  case  of  any  such  sale,  I  do  hereby  empower  him, 
the  said  treasurer,  or  his  successors  in  office,  of  said  corporation, 
or  any  other  officer  of  said  corporation,  to  make,  execute,  and 
deliver  to  the  purchaser  or  purchasers  at  any  such  sale,  any 
and  all  instruments  in  writing,  or  assurances  or  certificates  of 
stock,  which  may  be  necessary  or  proper  to  vest  in  or  evi- 
dence to  such  purchaser  or  purchasers  the  full  ownership  and 
title  to  the  right  and  interest  so  to  be  sold  to  him  or  them. 

**  In  testimony  whereof,  I  have  hereunto  set  my  hand  this 
twenty-seventh  day  of  July,  A.  D.  1876." 

On  December  13,  1879,  the  board  of  directors  passed  a  reso- 
lution calling  for  payment  of  the  stock  notes  on  January  15, 
1880.  Notice  of  this  resolution  was  at  once  served  upon  ap- 
pellant, and  demand  was  made  of  him  to  pay  his  note  on 
January  15,  1880.  On  December  17,  1879,  appellant  filed 
his  bill  in  the  superior  court  of  Cook  County,  enjoining  the 
Bale  under  the  provisions  of  the  note.  January  17,  1880,  the 
Chicago  Steel  Works  stipulated  in  writing  that  it  would  not 
attempt  to  make  any  sale  under  the  resolution  of  December 
13,  1879,  or  the  notice  given  in  pursuance  thereof,  but  ex- 
pressly reserved  the  right  to  sell  the  stock  interest  of  appellant 
under  such  methods  or  proceedings  as  might  be  thereafter 
adopted.  The  bill  so  filed  was  demurred  to  on  January  30, 
1880,  and  on  March  24,  1880,  the  demurrer  was  sustained, 
and  the  bill  dismissed. 

On  April  6,  1880,  the  directors  passed  another  resolution, 
that  the  stock  notes  be  declared  due  on  April  15,  1880,  and 
that  the  secretary  of  the  company  be  directed  to  give  the 
necessary  notice  and  make  the  necessary  demand  for  the  pay- 
ment of  the  same  into  the  hands  of  the  treasurer  on  or  before 
April  15,  1880.  On  April  7,  1880,  a  written  notice  was  served 
upon  the  appellant,  which  contained  an  exact  copy  of  the  reso- 
lution of  the  day  before,  and  demanded  of  the  appellant  that 
he  pay  his  stock  note  and  the  accumulated  interest  thereon  on 
or  before  April  15,  1880.     The  notice  also  called  attention  to 


May,  1888.]     McDowell  v.  Chicago  Steel  Works.  383 

the  fact  that  a  meeting  of  the  stockholders  would  be  held  oq 
April  13,  1880,  to  elect  directors. 

Appellant  failed  to  pay  his  note,  and  on  May  17,  1880,  the 
board  of  directors  passed  a  resolution,  in  which,  after  reciting 
the  former  resolution  of  April  6,  1880,  and  that  notice  had 
been  given  to  appellant,  and  demand  made  of  him,  as  therein 
directed,  and  that  his  default  had  continued  for  more  than 
thirty  days,  it  was  resolved  that  the  treasurer  be  authorized 
and  requested  to  sell  all  the  right,  title,  and  interest  of  appel- 
lant in  the  stock  so  subscribed  for  by  him  at  public  sale  to  the 
highest  bidder,  at  such  time  and  place  as  the  treasurer  might 
select,  and  to  deliver  to  the  purchaser  a  stock  certificate,  etc 

On  May  22,  1880,  at  ten  o'clock  in  the  forenoon,  the  fifty 
shares  of  stock  subscribed  for  by  appellant,  and  all  his  interest 
in  and  under  his  subscription,  were  sold  at  public  auction  at 
the  north  door  of  the  Chamber  of  Commerce,  on  Washington 
Street,  in  the  city  of  Chicago,  to  Clarence  Buckingham,  for 
five  thousand  dollars,  which  amount  was  applied  on  the  note. 
Previous  notice  of  the  sale  had  been  given  by  the  public*\tion 
thereof  for  three  days  in  a  Chicago  daily  newspaper. 

The  original  bill  in  the  case  at  bar  was  filed  in  the  superior 
court  of  Cook  County  on  November  19,  1884;  it  does  not  at- 
tack or  even  mention  the  sale  of  May  22,  1880;  it  sets  up  the 
organization  of  the  corporation  above  named  for  the  purpose 
of  making  plow-beams  out  of  the  fag  ends  or  refuse  of  steel 
rails,  with  a  nominal  capital  of  twenty  thousand  dollars,  and 
that  appellant,  Catherinus  P.  Buckingham,  Ebenezer  Bucking- 
ham, and  John  Buckingham  each  subscribed  for  one  fourth, 
or  five  thousand  dollars,  of  the  stock;  it  alleges  that,  in  form- 
ing the  corporation,  an  agreement  was  made  for  the  payment 
of  the  stock  subscriptions  out  of  the  profits  of  the  business; 
that  the  Buckinghams  furnished  the  capital,  and  charged  in- 
terest on  their  loans  to  the  company,  etc.;  it  charges  that  the 
Buckinghams  and  the  company  entered  into  a  conspiracy  to 
oust  appellant  from  the  corporation,  and  in  pursuance  thereof 
induced  him  to  execute  the  note  above  set  forth,  etc.;  it  prays 
for  a  discovery  and  accounting;  for  the  issue  to  appellant  of 
the  stock  subscribed  for  by  him,  or  if  issued  to  others,  for  its 
surrender;  for  an  injunction  against  any  transfers,  reissues, 
or  increase  of  the  stock,  and  against  the  making  of  any  eras- 
ures or  entries  in  the  books  of  the  company,  etc. 

On  December  20,  1884,  the  company  and  the  Buckinghams, 
defendants,  answered  the  bill,  denying  its  allegations,  and  set- 
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ting  up  the  sale  of  May  22,  1880,  and  the  proceedings  leading 
up  to  it,  as  hereinbefore  detailed.  On  April  2,  1886,  appellant 
filed  an  amendment  to  his  bill,  and  therein,  for  the  first  time, 
referred  to  the  sale  of  May  22,  1880,  and  charged  that  it  was 
made  without  notice  to  him,  and  was  a  fraud  upon  his  rights, 
and  an  attempt  to  forfeit  his  stock,  etc. 

After  proofs  taken  and  upon  hearing  of  the  cause,  the  supe- 
rior court  dismissed  the  bill  for  want  of  equity,  which  decree 
has  been  afiirmed  by  the  appeUate  court,  whence  the  case 
comes  before  us  by  appeal. 

The  sale  of  May  22,  1880,  is  attacked  by  the  appellant  aa 
void  for  the  alleged  reason  that  it  could  not  be  lawfully  made 
without  notice  to  him,  and  that  such  notice  was  not  given. 
At  common  law  the  pledgee  had  no  right  to  sell  the  property 
pledged  without  judicial  process,  unless  he  gave  the  pledgor 
reasonable  notice  to  redeem;  and  the  pledgor  was  also  entitled 
to  notice  of  the  pledgee's  intention  to  sell  and  of  the  time  and 
place  of  sale.  Such  notice,  however,  is  not  necessary  where, 
as  in  the  present  case,  payment  is  demanded  of  the  pledgor, 
and  the  instrument  of  writing,  by  which  the  security  pledged, 
is  assigned  and  transferred  to  the  pledgee,  specially  authorizes 
the  latter  to  sell  "  at  public  or  private  sale  at  his  discretion," 
upon  default  being  made,  or  upon  the  expiration  of  a  certain 
number  of  days  after  default:  Cushman  v.  Hayes,  46  111.  145; 
Loomis  V.  Stave,  72  Id.  623;  Union  Trust  Co.  v.  Rigdon,  93  Id. 
458;  Jones  on  Pledges,  sec.  611;  Story  on  Bailments,  sec.  317; 
Midiken  v.  Dehon,  27  N.  Y.  364;  Robinson  v.  Hurley,  11  Iowa, 
410;  79  Am.  Dec.  497;  Bryson  v.  Raynor,  25  Md.  424;  90  Am. 
Dec.  69;  Genet  v.  Howland,  45  Barb.  560;  Murdoch  v.  Columr 
bus  Ins.  Co.,  59  Miss.  152;  Mowry  v.  Wood,  12  Wis.  413. 

At  common  law,  where  property  is  pledged  to  secure  a  debt, 
the  right  to  sell  for  default  in  payment  is  conferred  by  the  law, 
and  hence  the  sale  must  be  made  subject  to  the  conditions 
imposed  by  the  law,  that  is  to  say,  after  making  demand  and 
giving  notice.  But  where  the  pledge  is  accompanied  by  a 
special  contract  as  to  sale  upon  non-payment  of  the  debt,  the 
right  to  sell  is  conferred,  not  by  the  law,  but  by  the  contract 
itself,  and  hence  must  be  exercised  in  the  mode  specified  by 
the  parties  in  their  agreement.  As  such  contract  embodies 
the  intentions  of  the  parties,  its  silence  as  to  notice  justi- 
fies the  inference  that  the  power  to  sell  without  notice  was 
intended  to  be  conferred. 

We  are  aware  that  in  Rozet  v.  McClellan,  48  111.  345,  95  Am. 
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Dec.  551,  language  was  used  which  seems  to  imply  that  the 
pledgor  must  have  notice  even  where  the  pledgee  is  authorized 
to  sell  the  collateral  security  at  public  or  private  sale.  But 
such  language  was  unnecessary  to  the  decision  of  that  case, 
and  was  mere  obiter  dictum.  There  no  sale  had  been  i  ia,de  of 
the  stock  pledged  as  collateral  security,  and  the  question  of 
the  power  to  sell  without  notice  did  not  arise.  In  that  case 
suit  was  brought  upon  the  note,  and  the  question  was  whether 
the  holder  of  the  note  was  bound  to  sell  the  stock,  transferred 
to  him  as  collateral  security,  upon  default  in  payment  of  the 
note,  and,  on  failing  to  do  so,  whether  he  was  liable  to  account 
for  the  loss. 

Here  appellant  promised  to  pay  five  thousand  dollars  to  the 
company  when  payment  should  be  demanded  by  the  directors. 
They  demanded  payment  of  him  in  December,  1879,  but  he 
refused  to  comply  with  the  demand,  and  postponed  the  threat- 
ened sale  under  the  power  in  the  note  by  a  chancery  suit, 
which  lasted  until  the  end  of  March,  1880.  In  that  suit  he 
was  notified  by  the  company  that  it  reserved  its  right  to  make 
sale  of  his  stock  interest  under  a  future  notice,  and  was  thereby 
forewarned  and  notified  of  the  intention  of  the  company  to 
sell  in  pursuance  of  the  authority  conferred  by  the  note.  He 
made  the  note,  and  was  bound  to  know  that  if  his  default 
continued  for  thirty  days  after  demand,  the  treasurer  was 
authorized  to  sell.  When,  therefore,  a  second  demand  was 
made  on  him  for  the  payment  of  his  subscription,  in  April, 
1880,  it  was  his  duty  to  take  notice  that  in  thirty  days  after 
April  15,  1880,  his  interest  would  be  sold  at  public  or  private 
sale  if  he  did  not  pay.  By  an  instrument  in  writing  he  trans- 
ferred and  assigned  his  interest  to  the  treasurer  of  the  com- 
pany, and  authorized  him,  in  case  of  default  for  thirty  days, 
"  to  sell  at  public  or  private  sale  at  his  discretion."  If,  in  the 
exercise  of  such  discretion,  the  treasurer  had  made  a  private 
sale,  notice  to  appellant  of  the  time  and  place  of  such  sale 
would  not  only  have  been  unnecessary,  but  would  have  been 
an  idle  form.  The  power  to  make  a  private  sale  necessarily 
dispensed  with  the  duty  of  giving  notice,  and  the  obligation 
of  giving  notice  was  equally  removed  when  the  discretion  of 
making  the  sale  either  public  or  private  was  conferred  upon 
the  treasurer.  The  sale,  however,  was  a  public  one,  made  at 
a  public  place,  and  after  due  advertisement  in  a  public  news- 
paper. 

We  do  not  think  it  would  be  a  fair  construction  of  the  con- 
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tract  to  hold  that  it  was  intended  to  require  the  company  to 
give  appellant  personal  notice  in  case  the  sale  should  be  pub- 
lic, but  no  notice  in  case  it  should  be  private.  Where  prop- 
erty was  pledged  to  secure  a  debt  without  any  special  contract 
as  to  notice,  the  pledgor  was  entitled  to  notice  of  the  time  and 
place  of  the  sale,  to  enable  him  to  procure  buyers  and  enhance 
the  price.  But  the  appellant  yielded  his  rights  in  this  regard 
when  he  bestowed  the  discretion  to  make  a  private  sale,  be- 
cause such  sale  might  be  made  at  a  price  fixed  in  advance  by 
the  company,  and  without  competition  among  bidders. 

The  appellant  has  furthermore  been  guilty  of  serious  laches 
in  allowing  the  sale  to  stand  without  attack  for  so  many  years, 
and  after  his  interest  had  been  transferred  by  the  purchaser 
at  the  sale,  and  gone  into  the  hands  of  third  parties:  Hayward 
V.  National  Bank,  96  U.  S.  611.  He  took  no  measures  to  set 
aside  the  sale  until  April,  1886,  six  years  after  it  was  made. 
To  be  sure,  he  filed  the  original  bill  in  this  case  four  years 
and  a  half  after  the  sale;  but  even  if  that  period  was  not  a 
long  delay,  such  original  bill  did  not  question  the  validity  of 
the  sale,  but  sought  relief  on  other  grounds.  On  the  other 
hand,  appellant  has  done  acts  which  ought  to  estop  him  from 
now  claiming  the  sale  to  be  void.  For  instance,  he  accepted 
from  the  company  a  sum  of  money,  which  represented  their 
estimate  of  the  difierence  between  the  real  value  of  his  stock 
interest  and  what  it  sold  for.  Again,  he  wrote  the  company  a 
letter,  saying:  "Please  send  me  my  stock  note,  which  I  un- 
derstand has  been  satisfied,"  etc.;  and  upon  failing  to  get  his 
canceled  note,  commenced  a  suit  in  trover  for  it. 

Appellant  claims,  however,  that  there  was  an  agreement 
made  between  himself  and  the  Buckinghams  before  the  or- 
ganization of  the  company,  by  the  terms  of  which  the  sub- 
scriptions to  the  capital  stock  were  not  to  be  paid  in  money, 
but  out  of  the  profits  of  the  business;  and,  as  confirming  his 
statement  in  regard  to  such  an  agreement,  he  points  to  section 
9  of  the  by-laws,  adopted  at  a  meeting  of  the  board  of  direc- 
tors on  September  29,  1873,  which  *  provided  that  a  capital- 
stock  account  should  be  kept,  and  that  therein  the  subscribers 
should  be  charged  with  their  stock  liability,  and  credited  with 
dividends,  etc.  His  position  is,  that  if  he  had  been  properly 
credited  with  his  share  of  the  profits,  his  liability  on  his  stock 
subscription  would  have  been  discharged. 

We  will  not  stop  to  discuss  whether  such  an  agreement,  if 
it  existed,  was  not  against  public  policy,  and  contrary  to  the 


May,  1888.]    McDowell  v.  Chicago  Steel  Works.         387 

statute  which  requires  stock  to  be  paid  for,  nor  whether  it  was 
abrogated  by  the  language  of  the  stock  subscription,  which 
reads  as  follows:  "We  severally  agree  to  pay  the  said  com- 
pany the  sum  of  one  hundred  dollars  on  each  share,  at  such 
times  and  in  such  installments  as  shall  be  required  by  the 
board  of  directors  of  said  company."  It  is  suflScient  to  say, 
that  even  if  such  an  agreement  were  valid,  its  existence  is 
not  proven  by  such  a  preponderance  of  the  evidence  as  would 
justify  its  being  made  the  basis  of  afl&rmative  relief.  The 
proof  of  it  consists  entirely  of-  the  testimony  of  the  appellant 
himself,  while  both  C.  P.  and  Ebenezer  Buckingham  deny 
that  there  was  any  such  agreement.  There  may  have  been, 
and  probably  was,  some  talk  to  the  effect  that  the  business 
would  be  so  profitable  as  to  earn  enough  to  pay  for  the  stock. 
Moreover,  the  proof  does  not  show  that  in  the  early  part  of 
1880  the  profits  were  sufficient  to  pay  the  stock  notes  without 
doing  injustice  to  the  creditors  by  such  an  application  of  the 
surplus.  The  other  subscribers  paid  their  stock  notes  in 
money,  with  the  exception  of  a  small  credit  thereon  arising 
from  the  proceeds  of  dividends  declared  in  their  favor. 

On  July  1,  1876,  a  dividend  of  fifteen  per  cent,  or  $750,  and 
on  January  1,  1878,  another  dividend  of  ten  per  cent,  or  $500, 
were  declared  in  appellant's  favor.  These  sums,  however,  he 
did  not  suffer  to  remain  in  the  hands  of  the  company  to  be 
applied  on  his  note,  but  drew  them  out,  and  used  them  for 
other  purposes. 

But  even  if  there  was  such  an  agreement  as  is  contended 
for,  it  was  rescinded  by  the  proceedings  which  took  place  on 
July  27,  1876.  On  that  day,  there  was  a  meeting  of  the  direc- 
tors, at  which  appellant  was  present.  Section  9  of  the  by-laws 
was  repealed,  and  appellant  assented  to  the  repeal.  A  resolu- 
tion was  adopted  that  each  of  the  subscribers  to  the  capital 
stock  should  give  such  a  stock  note  as  that  hereinbefore  dis- 
cussed. The  resolution  was  read  over  to  appellant,  and 
agreed  to  by  him,  and  in  pursuance  thereof  he  executed  his 
note  with  the  provisions  above  stated.  The  proof  does  not 
show  that  any  fraud  or  unfair  means  were  used  to  induce  him 
to  sign  the  note.  By  its  terms,  he  agreed  to  pay  the  five  thou- 
sand dollars  and  interest  whenever  demand  should  be  made 
on  him  by  the  directors,  and  without  limiting  his  obligation 
to  pay  such  amounts  as  might  be  coming  to  him  from  the 
profits  of  the  business. 

We  do  not  deem  it  necessary  to  discuss  any  of  the  other 
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points  made  by  counsel.  We  see  no  reason  for  disturbing  thfr 
decree  of  the  court  below. 

The  judgment  of  the  appellate  court  is  aflBrmed. 

Ordinarily,  Pledoek  has  No  Rioirr  to  Sell  Thing  Pledged  with- 

OCT  Notice  to  pledgor,  but  no  notice  is  necessary  where  the  property  is 
pledged  to  aecure  the  payment  of  notea  authorizing  the  holder  to  sell  upon 
Dou-payment  or  dishonor  of  the  notes:  Jearus'a  Appeal,  116  Pa.  St.  673;  2" 
Am.  St.  Rep.  624,  and  note. 


Fuller  v.  Dauphin. 

(124  Illinois,  642.1 

BoiTNDABT  LiNS  OF  RiPARiAN  OwNERs'  Lands. — The  Mississippi  River 
is  not  a  navigable  stream  at  common  law,  and  the  title  of  a  riparian 
proprietor  whose  lands  are  bounded  by  it  extends  to  the  middle  thread 
of  the  stream,  and  includes  islands  which  are  separated  from  the  main- 
land by  sloughs. 

Riparian  Proprietor. — Meandered  Link  is  not  a  Boundary  which 
does  not  include  the  locus  in  quo,  is  not  marked  on  the  maps  or  draughts, 
but  only  appears  in  the  field-notes  of  the  original  government  survey, 
and  is  run  for  the  purpose  of  ascertaining  the  quantity  of  land  in  a  frac> 
tion,  or  inside  the  meander. 

Peiority  of  Grant.  —  Conveyance  under  the  Swamp-lands  Acts  could 
not  pass  title  to  anything  which  previoasly  to  those  acts  had  been  con> 
veyed  by  the  United  States. 

James  Shaw,  for  the  appellaut. 
J.  M.  HunteVy  for  the  appellee. 

Sheldon,  C.  J.  This  was  an  action  of  trespass  by  Dauphin 
against  Fuller  for  cutting  timber,  resulting  in  a  verdict  and 
judgment  for  the  plaintifiF  for  one  hundred  dollars  damages. 
The  land  upon  which  the  timber  is  alleged  to  have  been  cut 
is  described  in  the  declaration  as  "  the  island  in  Plum  River 
Slough,"  being  part  of  the  southwest  quarter  of  section  10,  and 
a  part  of  the  northwest  quarter  of  section  15,  township  24 
north,  range  3  east,  of  the  fourth  principal  meridian.  The 
pleas  were,  not  guilty,  and  a  plea  of  liberum  tenementum. 

The  chief  question  in  this  case  seems  to  be  one  of  boundary 
merely.  The  locxis  in  quo  is  an  island  of  five  acres,  in  what 
is  called  Plum  River  Slough,  a  large  running  slough  or  arm 
of  the  Mississippi  River,  marked  as  "  Navigable  Plum  River 
Slough"  on  the  original  government  plat  and  survey,  and 
being  immediately  below  the  town  of  Savanna,  in  Carroll 
County,  in  this  state. 
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The  plaintiff's  claim  of  title  is  under  the  swamp-lands  acts 
of  Congress  and  the  state  of  Illinois,  and  a  conveyance  of  the 
land,  in  1854,  by  the  county  of  Carroll,  as  swamp-land,  and 
ulso  under  the  limitation  statutes  of  the  state.  Defendant's 
<;laira  of  title  is  under  a  patent  from  the  United  States  to  Lu- 
ther Bowen,  of  the  date  of  May  1,  1845,  conveying  as  follows: 
The  west  fraction  of  the  southwest  fractional  quarter  (west  of 
Plum  River)  of  section  10,  in  township  24,  of  range  3  east,  in 
the  district  of  lands  subject  to  sale  at  Dixon,  Illinois,  contain- 
ing 23'"  acres,  according  to  the  official  plat  of  the  survey  of 
eaid  lands  returned  to  the  general  land-office  by  the  surveyor- 
general.  The  question  is,  whether  this  description  embraces 
this  island. 

The  land  is  described  in  the  declaration  as  parts  of  two 
fractional  quarter-sections  in  sections  10  and  15,  but  the 
proof  only  showed  the  cutting  of  timber  on  the  north  end  of 
the  island,  located  entirely  on  section  10.  The  land  conveyed 
fcy  this  patent  is  described  as  "west  of  Plum  River."  Plum 
River  appears  to  be  on  the  east  and  north  of  it,  and  this  Plum 
River  Slough  west  of  it.  On  the  west  of  Plum  River  Slough, 
and  between  it  and  the  main  Mississippi  River,  is  a  large 
island,  surveyed  and  platted,  and  sold  by  the  government  by 
patents.  The  land  in  controversy  was  never  surveyed  or 
platted  by  the  general  government,  but  in  surveying  the  south- 
west fractional  quarter  of  section  10,  township  24,  range  3,  a 
meander  line  was  run  along  the  east  bank  of  this  navigable 
clough  until  it  came  down  to  this  low  piece  of  land,  where  the 
meander  went  to  the  east  along  a  bank  to  the  higher  table- 
land. The  meander  line  was  not  marked  on  the  government 
plat  of  the  section,  but  was  run  simply  as  a  meander,  and  not 
as  a  boundary  line. 

Appellant  insists  that  the  prtent  for  this  west  fraction  of 
the  southwest  fractional  quarter  of  section  10  conveyed  all 
land  up  to  the  middle  thread  of  this  navigable  Plum  River 
Slough,  and  which  would  include  this  island.  The  case  of 
Middleton  v.  Pritchard,  3  Scam.  510,  would  seem  to  be  decisive 
of  this  question  in  favor  of  appellant.  It  was  there  decided 
that  the  Mississippi  River  is  not  a  navigable  stream  at  com- 
mon law^  and  that  the  title  of  a  riparian  proprietor  whose 
iands  are  bounded  by  it  extends  to  the  middle  thread  of  the 
«tream,  and  includes  islands  whicli  are  separated  from  the 
mainland  by  sloughs.  Such  extension .  of  the  grant  by 
the  patent  here  would  include  this  island,  it  lying  east  of  the 
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middle  line  of  this  navigable  slough.  It  was  also  held  in 
that  case  that  a  meandered  line  which  is  run  for  the  purpose 
of  ascertaining  the  quantity  of  land  in  the  fraction  is  not  a 
boundary.  It  was  there  said:  "But  it  appears  the  surveyor 
of  the  government  traced  the  courses  and  distances  along  the 
margin  of  the  slough  next  the  mainland,  in  order  to  estimate 
the  quantity  of  land  in  the  fraction,  and  which  estimate  did 
not  include  the  loctbs  in  quo.  But  the  plats  in  the  land-oflBce 
and  surveyor-general's  oflBce  have  no  lines  marking  these 
courses  and  distances  as  a  boundary.  They  are  taken  from 
the  field-notes  of  meandering  in  the  surveyor-general's  office.'* 
This  was  precisely  the  case  here.  Thorp,  the  county  surveyor^ 
testified:  "This  government  meander  line  along  the  east  bank 
of  the  swale  I  made  simply  from  the  field-notes  of  the  original 
government  survey.  On  the  original  plat  made  by  the  gov- 
ernment, in  connection  with  these  field-notes,  no  meander  line 
is  actually  marked  out  in  any  other  way  than  simply  by  giv- 
ing their  courses  and  distances.     There  is  no  line  made  or 

given  on  the  map According  to  the  marking  on  the 

face  of  the  plat,  Plum  River  Slough  is  the  west  boundary  of 
this  land."  The  witness  says  further:  "A  meander  line  is  a 
line  run  along  watercourses.  They  are  run  for  two  purposes: 
one  is  to  show  the  course  of  the  stream;  another  is  to  calcu- 
late the  area  or  number  of  acres  inside  the  meander,  whatever 
that  fraction  may  be.  They  are  never  marked  on  the  maps 
or  draughts,  but  are  simply  preserved  in  the  field-notes. 
They  are  only  so  preserved  in  the  field-notes  of  this  survey." 

In  Canal  Trustees  v.  Haven,  5  Gilm.  558,  in  reference  to  a 
grant  claimed  to  be  bounded  by  the  Des  Plaines  River,  it  was 
insisted  that  the  stream  was  meandered,  and  a  plat  thereof 
returned  to  the  surveyor-general's  office,  showing  that  the  river 
was  not  included  in  the  survey.  The  court,  after  remarking 
that  such  meandering  appeared  only  by  the  minutes  of  the 
survey,  and  that  neither  the  plats  filed  in  the  land  or  sur- 
veyor-general's office  showed  any  lines  marking  the  courses 
and  distances  along  the  margin  of  the  river  as  a  boundary  of 
the  adjoining  land,  say:  "As  there  was,  therefore,  no  marked 
line  upon  the  plat  by  which  the  grant  was  made,  defining  and 
limiting  the  land  granted  to  the  margin  of  the  stream,  the 
whole  argument  founded  upon  such  a  supposed  state  of  facta 
fails";  and  then  remark  that  a  meandered  line,  which  is  run 
for  the  purpose  of  ascertaining  the  quantity  of  land  in  the 
fraction,  is  not  a  boundary,  had  been  settled  by  the  former 
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decision  in  Middleton  v.  Pritchard,  3  Scam.  510;  38  Am.  Dec. 
112.  Houch  V.  Yates^  82  111.  179,  reaflfirms  the  decision  that  a 
meandered  line  is  not  a  boundary  line.  The  meandered  line 
here  does  not  include  the  locus  in  quo,  but,  according  to  the 
authorities  cited,  a  meandered  line  is  not  a  boundary  line, 
and,  as  stated  by  the  surveyor,  according  to  the  marking  on 
the  face  of  the  plat  by  which  the  grant  was  made,  Plum  River 
Slough  was  the  west  boundary  of  the  land  granted,  which  car- 
ried the  grant  to  the  middle  of  the  slough,  and  embraced  the 
land  in  controversy.  Of  course,  a  conveyance  under  the 
Bwamp-land  acts  could  not  pass  title  to  anything  which, 
previously  to  those  acts,  had  been  conveyed  by  the  United 
States. 

As  respects  appellee's  claim  of  title  under  limitation  acts, 
by  possession  and  payment  of  taxes  under  claim  and  color  of 
title,  there  mamfestly  has  not  been  shown  any  such  posses- 
sion of  the  land  by  appellee  as  will  suflfice  for  the  acquisition 
of  title  under  any  statute  of  limitation,  or  otherwise. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings.  

BouNBABT  07  Land3  Bokderino  ON  KiVER  is  the  middle  thread  of  the 
stream:  See  ButteniUh  v.  St.  Louis  Bridge  Co.,  123  111.  635;  6  Am.  St.  Rep. 
545,  a  case  in  which  the  Mississippi  River  as  a  boondary  waa  considered. 


Henderson  v.  People. 

[124  Illinois,  607.] 
Enticing  Away  Unmarried  Female  for  Purposes  of  PROsTrrnrioN.  — 
Under  Illinois  statute,  section  1  of  Criminal  Code,  which  provides  that 
the  enticing  away  for  the  purposes  of  prostitution  or  concubinage  of  an 
unmarried  female  of  chastu  life,  and  that  the  aiding-  or  assisting  in  such 
abduction  shall  be  a  crime,  etc.,  the  gravamen  of  the  offense  is  the  purpose 
or  intent  with  which  the  enticing  or  abduction  is  done.  Illicit  inter- 
course is  not  a  necessary  ingredient  of  the  crime.  The  offense  is  com- 
plete the  moment  the  subject  is  removed  beyond  the  control  of  those 
legally  in  charge  of  her. 

IK8TRUCTI0N.S    TO    JURY    IN    PROSECUTION     UNDER    STATUTE     FOR    EnTICINQ 

Away  Unmarried  Female  of  chaste  life  for  purposes  of  *'  prostitution  " 
or  "concubinage  "  need  not  explain  to  jury  the  meaning  of  these  terms 
under  the  statute,  in  the  absence  of  any  request  so  to  do.  There  is 
at  least  no  sufficient  error  therein  to  warrant  a  reversal  on  such  grounds 
alone. 
**  Concubinage  "  under  Statute  against  Enticing  Away  Unmarried 
Ff.male.  —  No  great  lengtli  of  time  or  long-continued  illicit  intercourse 
is  necessary  to  the  establishment  of  that  relation  which  results  in  concu« 
binage. 
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Enticing  Awat  Unmarried  Febialk  job  the  Purpose  of  PROsTrnmoN. 
The  ofifense  is  complete  under  the  Illinois  statute,  section  1,  Crimi- 
n&l  Code,  making  such  act  a  crime,  where  the  accused,  under  the  pro- 
fessed purpose  of  marrying  such  female,  entices  her  away  from  her 
parent's  control  and  obtains  illicit  intercourse  with  her,  but  has  no  real 
intention  of  marrying. 

John  M.  and  John  Mayo  PalrMr,  and  Patten  and  HamiU 
Ion,  for  the  plaintiffs  in  error. 

George  Hunt,  attorney-general,  for  the  state. 

MuLKEY,  J.  At  the  September  term,  1887,  of  the  Cham- 
paign circuit  court,  the  grand  jury  returned  into  open  court  an 
indictment  founded  upon  the  first  section  of  the  Criminal  Code, 
against  William  Henderson,  John  Henderson,  Carroll  Shutt, 
and  Julia  Shutt.  The  first  count  charges  that  the  defendants, 
on  the  second  day  of  September,  1887,  unlawfully  and  feloni- 
ously enticed  and  took  away  one  Joanna  Carman,  then  and 
there  being  an  unmarried  female  of  chaste  life  and  conversa- 
tion, from  her  parents'  house,  for  the  purpose  of  prostitution. 
In  another  count  of  the  indictment  the  defendants  are  charged 
with  enticing  and  taking  away  the  prosecutrix  for  the  pur- 
pose of  concubinage.  In  other  respects  the  latter  count  is  like 
the  first.  Upon  consideration  of  the  evidence  in  the  light  of 
the  charge  of  the  court,  the  jury  returned  a  verdict  of  guilty 
against  all  the  defendants,  fixing  their  respective  terms  in  the 
penitentiary  as  follows:  William  Henderson's  at  eight  years, 
Carroll  Shutt's  at  two,  John  Henderson's  at  one,  and  Julia 
Shutt's  at  one.  A  motion  for  a  new  trial  having  been  made 
and  overruled,  the  court  pronounced  sentence  and  judgment 
upon  the  defendants,  in  conformity  with  the  verdict.  The 
question  to  be  considered  is,  whether  the  finding  of  the  jury, 
and  the  judgment  and  sentence  of  the  court,  are  warranted  by 
the  law  and  the  evidence. 

The  defendants  William  and  John  Henderson  are  brothers. 
Julia  Shutt  is  their  sister,  and  the  wife  of  Carroll  Shutt.  The 
prosecutrix,  Joanna  Carman,  is  the  daughter  of  Benjamin  F. 
and  Eliza  Carman,  and  at  the  time  of  the  alleged  abduction 
was  about  fifteen  years  old.  The  Shutts  and  Carmans  lived 
near  each  other  in  the  city  of  Urbana,  and  had  been  on  visit- 
ing terms  some  three  years  prior  to  this  occurrence.  William 
Henderson,  the  principal  in  the  affair,  is  a  barber  by  trade, 
and  a  dissolute,  drunken  character,  who  spent  most  of  his 
time  in  the  vicinity  of  Urbana,  and  was  frequently  at  Shutt's 
house,  with  whom  his  brother,  John,  was  temporarily  stopping 
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at  the  time  in  question.  About  the  1st  of  July,  1887,  William 
Henderson  commenced  making  calls  at  Carman's  house,  and 
paying  his  attentions  to  the  prosecutrix.  It  was  not  long  be- 
fore Mrs.  Carman,  her  mother,  became  acquainted  with  his 
dissolute  habits  and  bad  reputation,  and  forbade  his  coming 
to  her  house  any  more.  He  nevertheless  managed  to  meet 
with  her  daughter  at  Shutt's  and  other  places,  and  finally,  by 
means  of  promises,  threats,  etc.,  induced  her  to  consent  to  an 
elopement,  for  the  purpose,  as  he  put  it,  of  getting  married,  and 
ehe,  doubtless,  so  understood  it.  In  settling  the  preliminaries, 
he  told  her  that  they  could  start  from  Mrs.  Shutt's,  his  sis- 
ter's,—  "that  she  would  not  give  them  away."  They  accord- 
ingly did  start  from  there  on  the  evening  of  the  2d  of  Septem- 
ber, a  little  after  dark.  John  Henderson,  about  dusk  of  that 
evening,  went  to  Carman's  house,  where  he  found  Joanna  out 
in  the  yard,  and  without  attracting  the  attention  of  any  of  the 
family  told  her  that  William  was  ready  to  go,  and  was  up  on 
the  corner  of  the  street  waiting  for  her.  After  joining  him 
on  the  street,  the  two  repaired  to  Shutt's  house,  where  all  four  of 
the  defendants  met  together  and  talked  over  the  matter  of  the 
elopement,  which  was  accelerated  by  the  approach  of  Joanna's 
fiisler,  upon  discovering  which  John  remarked  in  the  presence 
of  them  all:  "Will,  I  tell  you  what  is  the  matter;  you  want 
to  hurry  up  and  get  out  of  here,  because  here  comes  Stell,  and 
ehe  is  long-nosed,  and  will  give  it  away."  It  was  understood 
by  all  present  that  the  two  were  to  go  to  the  Doyle  House  in 
Champaign  City,  but  a  short  distance  from  Shutt's,  for  the 
purpose,  as  was  stated  to  her,  of  waiting  for  the  night  train, 
but  nothing  seems  to  have  been  said  about  where  they  were  to 
go  beyond  there,  or  their  ultimate  plans  or  purposes.  On  ar- 
riving at  the  hotel  about  eight  o'clock,  instead  of  sitting  up 
for  the  train,  or  ordering  separate  rooms  and  making  arrange- 
ments to  be  called  for  the  train,  Henderson  engaged  a  single 
room  "for,"  as  he  put  it,  "himself  and  wife,"  and  the  two  were 
at  once  conducted  to  it,  where  they  lodged  together  as  husband 
and  wife.  They  remained  at  the  hotel  together  under  that 
assumed  relation  until  next  evening  about  five  o'clock,  when 
t^ey  returned  afoot  to  Shutt's  house,  John  Henderson  going 
back  with  them.  They  reached  Shutt's  house  some  time  be- 
fore night.  John  had  visited  them  at  the  Doyle  House  three 
times  that  day, — in  the  morning,  at  noon,  and  in  the  even- 
ing,—  and  told  them  that  they  would  have  to  keep  hid  or 
they  would  be  found.     After  their  return  to  Shutt's,  on  Satur- 
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day  evening,  Joanna's  father  came  to  the  front  gate,  and  was 
engaged  in  a  conversation  with  Carroll  Shutt;  Joanna  was  at 
the  time  in  the  back  yard,  though  she  recognized  her  father's 
voice,  and  heard  him  make  the  remark:  "That  girl  is  in  this 
town,  and  I  am  going  to  find  her."  The  parties,  however, 
were  not  speaking  sufficiently  loud  to  enable  her  to  under- 
stand anything  else  that  passed  between  them.  While  this 
conversation  was  going  on,  ^Irs.  Shutt,  and  John  and  William 
Henderson,  were  most  of  the  time  out  in  the  back  yard  with 
Joanna,  all  of  whom  knew  of  the  conversation,  and  that  the 
object  of  Carman's  call  there  was  to  find  his  daughter.  Occa- 
sionally John  Henderson  would  go  round  in  front  and  partici- 
pate in  the  conversation  for  a  short  time,  and  then  return  and 
caution  the  parties  to  speak  lower,  or  they  would  be  discovered. 
After  Carman  had  left,  and  about  eleven  o'clock  at  night,  the 
party  out  of  doors,  being  informed  the  coast  was  clear,  went 
into  the  house,  whereupon  Mrs.  Shutt  brought  some  bedding 
into  the  back  room  adjoining  the  kitchen,  and  threw  it  down 
on  the  floor,  telling  William  to  fix  his  bed,  and  he  and  Joanna 
were  left  in  that  room  by  themselves,  where  they  slept  together 
until  about  two  o'clock  in  the  morning,  when  John  Henderson, 
Mrs.  Shutt,  her  daughter  and  mother,  rushed  into  the  room 
where  William  and  Joanna  were  sleeping,  and  told  them  to 
jump  up, — that  her  father  and  mother,  with  the  police,  were 
at  the  gate.  Being  thus  warned,  they  hastily  retreated  through 
a  door  leading  to  the  rear  of  the  building,  whence,  by  mean8 
of  an  alley,  they  made  their  escape,  John  accompanying  them 
to  the  fair  grounds,  but  a  short  distance  from  the  house.  The 
latter,  on  parting  with  them,  remarked,  "I  will  bet,  before  to- 
morrow night  I  will  be  taken  up  for  this."  The  two  fugitives, 
after  parting  with  John,  proceeded  afoot  to  Tolono,  thence  to 
Sadoris,  thence  to  Ivesdale,  and  thence  towards  Bement.  On 
Sunday  night  they  lodged  in  a  cornfield  within  about  a  mile 
and  a  half  of  that  place.  Monday  morning  Henderson  went 
into  the  town,  and  brought  back  with  him  a  young  man,  who, 
by  his  direction,  took  Joanna  to  Bement,  and  left  her  at  a 
hotel,  where,  in  a  short  time  afterwards,  she  was  taken  into 
custody  by  an  officer.  Henderson,  who  had  gone  to  town  by 
another  route,  was  soon  afterwards  discovered  and  placed  un- 
der arrest. 

This  statement  presents  the  substance  of  the  prosecutrix's 
testimony,  and  we  do  not  think  its  force  or  efiect  is  materially 
impaired  by  the  other  evidence  in  the  record. 
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The  section  of  the  statute  above  referred  to,  and  on  which 
the  indictment  is  founded,  is  as  follows:  "  Whoever  entices  or 
takes  away  any  unmarried  female  of  chaste  life  and  conversa- 
tion from  her  parents'  house,  or  wherever  she  may  be  found, 
for  the  purpose  of  prostitution  or  concubinage,  and  whoever 
aids  and  assists  in  such  abduction  for  such  purpose,  shall  be 
imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  ten  years." 

The  elements  which  go  to  make  up  the  ofifense  created  by 
this  section  of  the  statute  are  so  plainly  and  concisely  ex- 
pressed that  it  would  be  useless  to  attempt  to  make  any  change 
in  the  language  used,  with  the  hope  of  presenting  them  in  a 
more  concise  or  perspicuous  form.  Indeed,  the  section,  in  both 
these  respects,  may  be  regarded  as  a  specimen  of  model  legis- 
lation. 

But  two  questions  are  made  in  the  brief  of  counsel  for 
plaintiffs  in  error,  and  they  will  be  considered  in  the  order 
made. 

It  is  contended,  first,  that  the  evidence  fails  to  show  that 
the  prosecutrix  was  enticed  and  taken  away  from  her  father's 
house  for  the  purpose  either  of  prostitution  or  concubinage, 
but,  on  the  contrary,  for  the  purpose  of  marriage,  only, — in 
other  words,  the  enticing  and  taking  away  is  confessed,  but 
the  purpose  or  intent  with  which  it  is  alleged  to  have  been 
done  is  denied.  While  the  proofs  satisfactorily  show  that  the 
prosecutrix  left  her  father's  house  with  the  intent  and  expec- 
tation of  being  married  to  the  accused,  and  while  it  is  equally 
clear  that  he  professed  to  be  taking  her  away  for  the  purpose 
of  marrying  her,  yet  we  agree  with  the  jury  and  court  below 
that  that  was  not  his  real  intention.  On  the  contrary,  we  are 
of  opinion  that  his  expressed  purpose  to  marry  her  was  a  mere 
subterfuge  and  pretense  to  enable  him  to  get  her  completely 
within  his  power,  that  he  might  the  more  certainly  and  effectu- 
ally overcome  all  scruples  of  modesty  and  virtue,  and  finally 
induce  her  to  surrender  her  person  and  honor  as  a  willing 
sacrifice  to  his  licentious  passion  and  beastly  lust.  That  mar- 
riage was  not  seriously  intended  on  his  part,  we  think  is  shown 
by  the  decided  weight  of  testimony.  As  a  general  rule,  the 
safest  way  of  judging  one's  intentions  about  a  particular  matter 
is  to  look  to  his  acts  rather  than  his  professions  respecting  it^ 
especially  when  they  are  found  to  be  in  conflict,  as  was  the 
case  here.  The  night  train  upon  which  Henderson  pretended 
he  wanted  to  leave  did  not  reach  the  depot  in  Champaigi* 
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City  until  about  one  o'clock  in  the  night.  It  was  in  the  light 
of  the  moon,  and  not  a  very  long  walk  over  to  the  depot,  which 
was  but  a  few  steps  from  the  Doyle  House.  Had  his  inten- 
tions been  honorable,  he  would  most  likely  have  remained  with 
his  intended  wife  at  his  brother-in-law's  until  near  train  time, 
and  then  walked  over  to  the  depot, -^- at  least  this  would  have 
been  the  more  natural  and  appropriate  course  to  pursue.  So 
far  as  the  record  shows,  neither  the  place  nor  time  of  the  mar- 
riage was  prearranged,  nor  even  so  much  as  talked  about, 
either  before  or  after  their  departure.  The  evidence  shows 
that  Henderson  personally  knew  that  he  could  not  get  a  license 
authorizing  their  marriage  in  this  state  without  some  one 
committing  perjury,  and  the  conclusion  is  warranted,  from  the 
evidence,  that  he  was  destitute  of  means  to  defray  their  trav- 
eling expenses  out  of  the  state,  or  anywhere  else.  Although 
his  bill  at  the  Doyle  House  was  only  one  dollar,  he  was  not 
able  to  pay  that,  and  was  compelled  to  pledge  his  satchel  and 
contents,  consisting  of  a  few  old  razors,  as  security  for  the 
amount,  and  they  were  still  unredeemed  at  the  time  of  the 
trial.  It  is  reasonable  to  suppose  his  impecunious  condition 
was  known  to  his  brother  and  the  Shutt  family,  and  the  fact 
that  John  went  over  to  the  Doyle  House  Saturday  morning, 
and  called  upon  the  prosecutrix  at  her  room,  is  a  circumstance 
tending  strongly  to  show  that  he  did  not  expect  them  to  leave 
on  the  night  train.  All  day  Saturday,  when  not  in  or  about 
the  Doyle  House,  the  accused  was  out  on  the  streets,  drink- 
ing and  spreeing  around  as  usual.  At  five  in  the  evening,  as 
heretofore  seen,  he  and  the  prosecutrix,  accompanied  by  John, 
returned  to  Shutt's  in  broad  daylight,  and  deliberately  took 
up  their  quarters  there,  both  occupying  the  same  bed  at  night, 
in  utter  defiance  of  law,  decency,  and  public  morals.  Is  there 
anything  in  all  this  tending  to  show  that  his  object  in  taking 
her  from  the  home  of  her  parents  was  to  make  her  his  wife, 
rather  than  his  kept  mistress  ?  If  there  is,  we  confess  we  have 
not  been  able  to  discover  it. 

As  before  indicated,  the  gravamen  of  the  ofiense  is  the  pur- 
pose or  intent  with  which  the  enticing  and  abduction  is  done, 
and  hence  the  offense,  if  committed  at  all,  is  complete  the 
moment  the  subject  of  the  crime  is  removed  beyond  the  power 
and  control  of  her  parents,  or  of  others  having  lawful  charge 
of  her,  whether  any  illicit  intercourse  ever  takes  place  or  not. 
Subsequent  acts  are  only  important  as  affording  the  most  re- 
liable means  of  forming  a  correct  conclusion  with  respect  to 
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the  original  purpose  and  intention  of  the  accused.  It  is  with 
this  view  we  have  gone  so  minutely  into  the  history  and  details 
of  the  case  as  we  have. 

The  remaining  point  to  be  considered  is,  whether  there  is 
any  material  error  in  the  charge  of  the  court  to  the  jury  for 
which  the  case  should  be  reversed.  The  record  shows  that 
the  court  gave  a  general  charge  to  the  jury  on  its  own  motion, 
and  that  no  other  instructions  were  asked  or  given.  One  of 
the  objections  taken  to  the  charge  is,  that  the  court  should 
have  explained  to  the  jury  what  is  meant  by  the  terms  "pros- 
titution" and  "concubinage,"  as  they  occur  in  the  statute.  The 
court  was  not  asked  to  give  an  explanation  of  these  terms,  and 
no  reason  is  perceived  why  it  should  have  done  so  in  the  ab- 
sence of  such  request.  At  any  rate,  it  would  be  going  much 
further  than  we  are  prepared  to  go  to  reverse  the  judgment  on 
that  ground.  The  words  in  question  are  in  general  use,  and 
we  have  no  doubt  that  they  were  used  by  the  legislature  in 
their  general  or  popular  signification.  They  are  in  no  sense 
words  of  art  or  technical  terras;  and  if  it  were  apprehended 
that  they  would  not  be  correctly  understood  by  the  jury,  coun- 
sel should  have  prepared  an  instruction  defining  the  words, 
and  submitted  it  to  the  court,  to  be  ruled  upon  in  the  usual 
way.  It  is  but  a  fair  presumption  that  the  jury  understood 
the  words  in  the  sense  in  which  they  are  used  in  the  statute, 
and  that  they  were  used  by  the  court  in  its  charge  in  the  same 
sense. 

It  is  said  that  "nothing  short  of  continuous  and  regular 
illicit  intercourse  would  constitute  concubinage,"  within  the 
meaning  of  the  statute;  and  Slocum  v.  People,  90  111.  274,  is 
cited  in  support  of  the  statement.  Conceding  this  to  be  so,  it 
does  not  follow  that  the  court  erred  in  neglecting  to  give  an 
instruction  that  was  not  asked  for.  With  respect  to  the  case 
cited,  it  was  clearly  decided  right.  Yet  we  think  there  are 
certain  expressions  in  the  opinion  which  were  not  necessary 
to  a  decision  of  the  case,  —  that  if  applied  to  cases  under  the 
statute  that  might  be  suggested  would  need  modification.  If 
by  the  above  statement  it  is  intended  to  assert  that  any  great 
length  of  time  or  long-continued  illicit  intercourse  is  necessary 
to  the  establishment  of  that  relation  which  results  in  concu- 
binage, the  proposition,  in  our  judgment,  is  unsound.  The 
relation  which  gives  rise  to  the  disreputable  state  of  woman 
indicated  by  that  term  may,  like  that  of  marriage,  be  con- 
tracted or  assumed  in  a  day  as  easily  as  in  a  year.    When  a 
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eingle  woman  consents  to  unlawfully  cohabit  with  a  man  gen- 
€rally,  as  though  the  marriage  relation  existed  between  them, 
without  any  limit  as  to  the  duration  of  such  illicit  intercourse, 
and  actually  commences  cohabiting  with  him  in  pursuance 
of  that  understanding,  she  becomes  his  concubine,  or,  as  it 
is  usually  expressed  in  modern  times,  "his  kept  mistress," 
which  amounts  to  the  same  thing.  So  we  hold  in  this  case 
that  when  the  heartless  libertine,  by  his  seductive  arts  or 
other  means,  induces  his  confiding  or  intimidated  victim,  as 
the  case  may  be,  to  abandon  home  and  the  wholesome  re- 
straints of  parental  authority  to  accompany  him  whitherso- 
ever he  may  see  proper  to  take  her,  without  limit  as  to  time 
or  place,  for  the  purpose  of  submitting  to  his  licentious  em- 
braces, and  ministering  to  his  unbridled  lust,  he  clearly  brings 
himself  within  the  provisions  of  the  section  of  the  statute  we 
Are  now  considering,  and  subjects  himself  to  the  punishment 
therein  denounced.  In  short,  we  do  not  think  any  of  the 
objections  pointed  out  to  the  charge  of  the  court  materially 
aflfected  the  result,  or  are,  in  any  view,  of  so  serious  a  char- 
acter as  to  require  a  reversal  of  the  judgment.  Upon  the 
whole,  we  think  the  charge  was  fully  as  fair  to  the  accused  as 
it  ought  to  have  been.  In  our  opinion,  a  clear  case  is  made 
out  against  William  Henderson;  and  if  it  be  possible  to  make 
out  a  case  of  aiding  and  assisting  in  the  commission  of  an 
offense,  it  must  be  admitted  that  it  has  been  done  in  this,  as 
to  the  other  defendants.  The  evidence  not  only  shows  them 
guilty,  but  demonstrates  that  they  knew  at  the  time  they  were 
violating  the  law. 

The  judgment  will  be  affirmed. 


OisT  OF  Oftensb  ov  EirriciNa  Unmarried  Femalb  for  Ptrposb  or  Pros- 
TTTUTioN  is  the  taking  away  of  the  female  from  the  control  of  those  legally 
in  charge  of  her:  PtopU  v.  Demomtet,  71  OaL  611. 
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Demurrer.  —  Where  Replication  is  Filed  to  a  Flea,  and  the  replica^ 
tion  is  demurred  to,  the  demurrer  will  be  carried  back  and  sustained  to 
the  plea  itself,  if  that  is  defective. 

Statctk  of  Limitations.  —  Entries  in  Depositor's  Bank-book  Consti- 
tute "Evidence  of  Indebtedness  in  Writino,"  within  the  meaning 
of  the  niinois  statute  (section  16),  since  the  entries  having  been  nuule 
by  the  bankers,  they  charge  themselves  with  the  money  deposited;  and 
where  the  liability  of  stockholders  must,  under  the  charter  of  incorpora- 
tion, be  regarded  as  that  of  partners,  the  stockholders  occupy  the  same 
relation  to  the  creditors  as  the  bank  does,  so  far  as  the  statute  of  limita- 
tions is  concerned. 

As  Action  at  Law  by  a  Single  Creditor  will  Lib  against  Any  Stock- 
holder of  an  insolvent  corporation  to  enforce  an  individual  liability  cre- 
ated by  its  charter. 

Stockholders  are  Partners,  and  Liable  as  Such  to  the  CREDrroRS 
OF  the  Corporation  to  an  amount  equal  to  the  amount  of  stock  held 
by  them,  respectively,  under  a  provision  of  incorporation  that  "when 
default  shall  be  made  in  the  payment  of  any  debt  or  liability  contracted 
by  said  corporation,  the  stockholders  shall  be  held  individually  respon- 
sible for  an  amount  equal  to  the  amount  of  stock  held  by  them  respect- 
ively. " 

Blum  and  Blum,  for  the  plaintiflf  in  error. 

Maqruder,  J.  This  action  was  brought  by  the  plaintiff  in 
error,  in  the  superior  court  of  Cook  County,  against  the  de- 
fendant in  error,  as  a  stockholder  in  the  German  Savings 
Bank  of  Chicago,  to  recover  the  balance  due  upon  certain 
amounts  deposited  by  him  in  said  bank.  The  judgment  was 
in  favor  of  the  defendant,  and  on  appeal  to  the  appellate 
court  of  the  first  district,  was  affirmed.  The  case  is  brought 
before  us  by  writ  of  error  to  the  appellate  court,  two  of  the 
judges  having  granted  the  statutory  certificate  of  importance. 

The  provision  in  the  bank's  charter  (being  section  9  of  the 
act  of  the  legislature  of  Illinois  incorporating  the  bank,  to  be 
found  in  Private  Laws  of  1869,  volume  3,  page  393),  upon 
which  the  individual  liability  of  the  stockholders  is  founded, 
and  upon  which  this  suit  was  brought,  is  as  follows:  "When 
default  shall  be  made  in  the  payment  of  any  debt  or  liability 
contracted  by  said  corporation,  the  stockholders  shall  be  held 
individually  responsible  for  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively,"  etc. 

This  suit  was  begun  on  September  19, 1883,  and  an  amended 
declaration  was  filed  on  December  26,  1883.  The  declaration 
avers  that  defendant  was,  on  January  1,  1874,  the  owner  of 
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fifty  shares  of  the  stock  of  said  bank,  amounting  to  five  thou- 
sand dollars,  and  that  since  July  1,  1877,  the  bank  has  been 
utterly  insolvent,  and  that  demand  has  been  made  on  it,  etc. 
The  declaration  also  avers  that  plaintiff  made  a  number  of 
deposits  of  money  in  the  bank  between  August  8,  1874,  and 
July,  1877,  and  received  a  number  of  payments  out  of  these 
deposits  during  that  period,  leaving  a  balance  due  him  on 
July  1,  1877,  upon  which  a  payment  of  $359.62  was  subse- 
quently made.  It  is  further  averred  that  the  deposits  and 
interest  thereon  were  entered  by  the  bank  in  a  bank  or  pass 
book  issued  by  it  to  the  plaintifi",  wherein  the  bank,  when  such 
deposits  were  made  and  the  interest  became  due,  made  entries 
in  writing,  as  evidence  of  its  indebtedness  to  the  plaintiff. 
The  amount  sued  for  is  the  balance  shown  to  be  due  by  the 
written  entries  in  the  pass-book. 

The  plaintiff  pleaded  three  pleas  to  the  amended  declara- 
tion: 1.  Nil  debet;  2.  That  the  cause  of  action  did  not  accrue 
within  two  years  next  before  the  commencement  of  the  suit; 
3.  That  the  cause  of  action  did  not  accrue  within  five  years 
next  before  the  commencement  of  the  suit.  The  plaintiff 
joined  issue  on  the  first  plea,  and  demurred  to  the  second. 
He  filed  a  replication  to  the  third  plea,  setting  up  a  payment 
to  him,  on  June  30, 1883,  of  $359.62  by  a  receiver  of  the  bank, 
appointed  in  a  chancery  proceeding  brought  against  the  bank 
at  the  suit  of  certain  creditors.  This  sum  was  the  amount  of 
a  dividend  of  seventy  per  cent  upon  plaintiff's  claim,  declared 
in  said  proceeding  and  paid  under  the  order  of  the  court.  Tha 
defendant  demurred  to  the  replication. 

The  cause  was  heard  upon  plaintiff's  demurrer  to  the  sec- 
ond plea,  and  upon  defendant's  demurrer  to  the  replication  to 
the  third  plea.  The  court  sustained  both  demurrers,  and  ren- 
dered judgment  in  favor  of  the  defendant  for  the  costs. 

Even  though  the  replication  to  the  third  plea  be  defective, 
yet  the  demurrer  must  be  carried  back  and  sustained  to  the 
third  plea,  if  the  latter  is  defective:  P.  &  0.  R.  R.  Co.  v.  Neill^ 
16  111.  269. 

The  only  matter,  then,  which  is  presented  for  our  considera- 
tion is  the  validity  of  the  third  plea.  The  question  to  be  de- 
termined is,  whether  or  not  the  cause  of  action  in  this  suit  is 
barred  by  the  five  years'  limitation  of  the  statute. 

Section  15  of  the  limitation  law  provides  that  "actions  on 
unwritten  contracts,  express  or  implied,  ....  and  all  civil 
actions  not  otherwise  provided  for,  shall  be  commenced  within 
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five  years  next  after  the  cause  of  action  accrued."  Section  16 
provides  that  "actions  on  bonds,  promissory  notes,  bills  of  ex- 
change, written  leases,  written  contracts,  or  other  evidences  of 
indebtedness  in  writing,  shall  be  commenced  within  ten  years 
next  after  the  cause  of  action  accrued,"  etc.  The  period  of 
ten  years  named  in  the  latter  section  was  sixteen  years  under 
the  law  of  1849,  which  was  in  force  before  July  1,  1872. 

In  Jassoy  v.  Horn,  64  111.  379,  the  action  was  assumpsit,  and 
the  evidence  of  indebtedness,  produced  by  the  plaintiff,  was  a 
depositor's  bank-book  kept  in  the  usual  form;  the  bar  of  five 
years  was  pleaded,  but  it  was  held  that  the  account  evidenced 
by  the  bank-book  was  not  barred  until  the  lapse  of  sixteen 
years  after  the  cause  of  action  accrued.  In  that  case  we  said: 
"  The  entries  in  the  book  were  made  by  the  bankers,  and  they 
charged  themselves  with  the  money  deposited.  They  consti- 
tuted 'evidence  of  indebtedness  in  writing,'  within  the  mean- 
ing of  the  statute." 

Therefore,  as  between  plaintiff  in  error  and  the  German 
Savings  Bank,  this  action  was  not  barred  by  reason  of  its 
not  being  brought  within  five  years,  but  must  be  regarded  as 
having  been  brought  upon  such  an  "  evidence  of  indebted- 
ness in  writing"  as  would  not  be  barred  until  after  the  lapse 
.  of  ten  years. 

Does  it  make  any  difference  that  the  action  is  against  a 
Btockholder  and  not  against  the  bank  itself? 

This  court  has  frequently  held  that  an  action  at  law  by  a 
single  creditor  will  lie  against  any  stockholder  of  an  insolvent 
corporation  to  enforce  an  individual  liability  created  by  its 
charter:  Culver  v.  Third  National  Bank,  64  111.  528;  Corwith 
V.  Culver,  69  Id.  502;  Tibballs  v.  Libby,  87  Id.  142;  Fuller  v. 
Ledden,  87  Id.  310;  McCarthy  v.  Lavasche,  89  Id.  270;  31  Am. 
Rep.  83;  Arenz  v.  Weir,  89  141.  25;  Buchanan  v.  Meisser,  105 
Id.  638;  Thompson  v.  Meisser,  108  Id.  359.  In  the  last  two 
cases,  the  section  of  the  charter  of  the  People's  Bank  of  Belle- 
ville, under  which  suits  were  brought  by  creditors  against 
Meisser,  as  a  stockholder,  was  exactly  the  same  as  section  9 
of  the  German  Savings  Bank  of  Chicago,  as  above  quoted. 

The  stockholders,  with  respect  to  their  personal  liability 
under  such  a  provision  as  section  9,  are  in  effect  partners^ 
and  are  liable  as  such  to  the  creditors  of  the  corporation  to 
an  amount  equal  to  the  amount  of  stock  held  by  them  re- 
spectively. The  stockholders  in  the  German  Savings  Bank 
assumed  a  primary  liability  to  the  creditors  to  pay  the  ki- 
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debtednesB  of  the  bank  to  the  amount  stated  in  section  9. 
When  a  debt  was  contracted  by  the  bank,  the  liability  of  those 
who  were  then  stockholders  attached,  and  from  that  moment 
they  became  bound  in  the  same  manner  and  with  like  effect 
as  if  they  had  been  doing  business  as  partners  unincorporated, 
except  that  the  liability  of  each  stockholder  was  limited  to  an 
amount  equal  to  the  amount  of  stock  held  by  him:  Fuller  v. 
Ledderiy  supra;  Thompson  v.  Meisser,  supra. 

Inasmuch  as  the  liability  of  the  stockholders  to  the  credi- 
tors is  primary,  and  must  be  regarded  as  that  of  partners  un- 
incorporated, it  follows  that  the  stockholders  occupy  the  same 
relation  to  the  creditors  as  the  bank  does,  so  far  as  the  statute 
of  limitations  is  concerned.  The  stockholder  owes  the  same 
debt  to  the  depositor  which  the  bank  owes.  He  can  be  sued 
for  that  debt  just  as  the  bank  may  be  sued,  and  as  soon  as  the 
bank  may  be  sued.  There  is  no  reason  why  the  remedy  should 
be  pursued  within  a  shorter  time  in  the  one  case  than  in  the 
other.  It  is  true  that  the  entries  in  the  pass-book  are  made 
by  an  ofl&cer  of  the  bank,  and  not  by  the  stockholder.  But 
such  oflBcer,  in  making  the  written  entries,  acts  as  the  agent 
and  representative,  not  only  of  the  corporate  entity  known  as 
the  bank,  but  of  the  stockholders  regarded  as  unincorporated 
partners.  The  written  evidence  of  indebtedness  is  as  binding 
upon  the  latter  as  upon  the  former:  Wood  on  Limitation  of 
Actions,  sec.  149;  Conklin  v.  Furman^  8  Abb.  Pr.,  N.  S.,  161. 
The  liability  of  the  stockholder  "ends  at  the  same  time  that 
liability  on  the  part  of  the  corporation  ends,"  and  not  sooner. 

We  are,  therefore,  of  the  opinion  that  this  action  against 
defendant  in  error  was  not  subject  to  the  bar  of  the  statute  of 
limitations  until  after  the  lapse  of  ten  years,  according  to  the 
terms  of  section  16,  as  above  quoted. 

In  the  consideration  of  this  case,  we  have  not  been  aided  by 
any  argument  on  behalf  of  the  defendant  in  errdr. 

The  judgments  of  the  appellate  and  superior  courts  are  re- 
versed, and  the  cause  is  remanded  to  the  superior  court  ol 
Cook  County  for  further  proceedings  in  accordance  with  the 
views  here  expressed. 

LiABiLmr  or  Stockholdebs  or  Corporations:  See  the  extended  note  to 
Thompam  v.  Reno  Bank,  3  Am.  St.  Rep.  806-873;  and  see  ManhaM  Foundry 
Co.  T.  aOian,  99  N.  C.  601;  6  Am.  St.  Bep.  639. 
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Salk  of  Paktnership  Propkrtt  on  ExECxrriON — Injunction. — Interest 
of  one  partner  in  goods  or  property  of  the  firm  may  be  seized  and  sold 
on  execution;  but  specific  articles  of  partnership  property  cannot  be 
levied  upon  and  sold;  and  if  the  officer  seeks  to  sell  such  specific  arti* 
cles,  the  other  partners  may  enjoin  the  sale  or  delivery  of  the  articles. 

Estoppel.  —  Decla&ations  of  One  Partner  that  Propertt  Levied  on 
AND  Sold  under  Execution  is  the  individual  property  of  another 
partner,  for  the  satisfaction  of  whose  debt  it  is  taken,  when  made  with> 
oat  the  knowledge  of  the  copartners,  do  not  estop  the  firm  from  asserting 
that  it  was  partnership  property;  and  notice  to  one  partner  that  prop* 
erty  was  about  to  be  so  sold,  and  his  acquiescence  in  the  sale,  do  not 
estop  the  partnership  from  asserting  its  claim  thereto. 

Injunction  —  Tender.  —  Sale  of  Partnership  Property  under  Exbcu> 
TION  MAT  BE  Set  Asidb,  and  purchaser  of  such  property  may  be  en- 
joined from  its  removal  where  it  has  been  wrongfully  sold  to  and  pur- 
chased by  him  at  such  sale;  nor  is  it  necessary  in  such  suit  to  tender 
to  the  purchaser  the  price  paid  by  him  for  the  property,  and  it  makes  no 
difference  that  a  remedy  at  law  by  way  of  replevin  for  the  property 
might  be  brought. 

W.  R.  Johnston^  J,  D.  Worksy  and  L.  0.  Schroeder^  for  the  ap" 
pellant. 

J.  B.  McCrellis  and  O.  S.  Pleasants,  for  the  appellees. 

Mitchell,  J.  Complaint  by  James  W.  Lewis,  Benjamin 
W.  Simmons,  and  James  C.  Long  against  John  E.  Williams, 
to  set  aside  a  constable's  sale  of  certain  personal  property, 
and  to  enjoin  the  defendant  from  removing  property  alleged 
to  have  been  wrongfully  sold  to  and  purchased  by  him  at  such 
Bale. 
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It  is  charged  in  the  complaint  that,  in  February,  1885,  the 
plaintiffs,  as  partners,  under  the  name  of  Lewis,  Simmons,  and 
Long,  were  the  owners  of  a  stationary  steam  saw-mill,  with 
engine,  boiler,  carriage-way,  trucks,  eleven  saws,  and  other 
attachments  complete,  all  of  which  were  situate  in  the  city  of 
Vevay,  Indiana,  and  that  the  partnership  affairs  remained  un- 
settled, the  firm  being  stiU  indebted  to  divers  persons,  whose 
names  are  set  out. 

It  is  averred  that  a  judgment  had  been  recovered  against 
James  W.  Lewis,  one  of  the  partners,  for  an  individual  debt, 
and  that  an  execution  had  issued  thereon,  in  virtue  of  which 
the  constable  had  seized  and  sold  the  engine  and  boiler,  and 
the  saw-frame  and  eleven  saws  above  mentioned,  as  the  indi- 
vidual property  of  Lewis. 

It  is  further  averred  that  the  only  interest  which  Lewia 
had  in  the  property  so  levied  upon  and  sold  arose  from  his 
being  a  member  of  the  firm  of  Lewis,  Simmons,  and  Long, 
and  that  the  only  interest  Williams  had  was  such  as  he  ac- 
quired through  the  constable's  sale  above  mentioned. 

It  is  averred  that  Williams  and  his  employees  were  pro- 
ceeding to  tear  down  and  remove  the  engine  and  boiler,  and 
other  articles  which  he  assumed  to  own  in  pursuance  of  the 
purchase  made  as  above,  and  that  to  detach  and  remove  those 
articles  would  render  the  residue  of  the  partnership  property 
practically  useless. 

It  was  also  charged  that  the  defendant,  Williams,  was  no- 
toriously insolvent.  Prayer  that  the  sale  be  set  aside,  and 
the  defendant  enjoined  from  interfering  with  the  property. 

Williams  answered,  among  other  defenses,  that  the  firm  of 
Lewis,  Simmons,  and  Long  had  ceased  to  transact  business 
about  a  year  before  the  sale  under  which  he  claimed,  and  that 
he  was  not  aware  at  the  time  he  purchased  the  property  that 
it  belonged  to  the  firm,  of  Lewis,  Simmons,  and  Long.  He 
alleged  further  that,  before  the  execution  was  issued,  Lewis 
claimed  to  own  the  whole  of  the  property,  and  that  he  waa 
offering  to  sell  it  to  Simmons.  He  charged  further  that,  be- 
fore he  bought  the  property,  the  constable  to  whom  the  execu- 
tion was  issued  called  upon  Simmons,  and  informed  him  that 
he  had  an  execution  against  the  property  of  Lewis,  and  that 
he  was  about  to  levy  on  the  property  now  in  dispute,  and 
that  Simmons  informed  the  defendant  and  the  constable  that 
the  property  belonged  to  Lewis  individually,  with  the  excep- 
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tion  of  a  few  dollars  invested  therein  by  the  other  partners  in 
the  way  of  repairs. 

It  is  averred  that  Simmons  was  in  Vevay  from  the  time  of 
the  levy  until  the  day  of  the  sale;  that  he  knew  the  property 
was  advertised  for  sale,  and  that  he  made  no  objection,  nor 
gave  any  notice  of  the  claim  of  the  firm ;  and  that  he  again 
told  Williams,  on  the  day  of  the  sale,  that  the  property  be- 
longed to  Lewis  individually. 

The  court  sustained  a  demurrer  to  the  answer,  and  the 
propriety  of  this  ruling  is  made  the  principal  subject  of  dis- 
cussion. 

That  the  interest  of  one  partner  in  the  goods  or  property  of 
the  firm  may  be  seized  and  sold  upon  execution  for  his  indi- 
vidual debt,  cannot  be  doubted ;  and  it  is  likewise  settled  that, 
as  incidental  to  the  right  of  sale,  the  officer  may,  without  inter- 
fering with  the  rights  of  the  other  partners,  take  possession  of 
the  interest  seized,  and  deliver  it  to  the  purchaser,  who  takes 
Bubject  to  the  rights  of  the  other  partners,  and  to  the  contin- 
gency that  an  accounting  may  show  that  he  took  no  beneficial 
interest  by  the  purchase.  The  purchaser  cannot  acquire  spe- 
cific articles  of  property  at  such  a  sale;  but  if  the  creditor  of 
one  partner  sells  his  debtor's  interest  in  the  firm  property,  the 
purchaser  may  ultimately  obtain  any  surplus  that  may  re- 
main after  the  firm  creditors  are  paid,  and  the  partnership 
accounts  fully  adjusted:  Ex  parte  Hopkins,  104  Ind.  157;  Dee- 
ter  V.  Sellers,  102  Id.  458;  Donellan  v.  Hardy,  57  Id.  393;  2 
Lindley  on  Partnership,  690. 

Specific  articles  of  partnership  property  cannot  be  levied 
upon  and  sold  to  satisfy  the  individual  debt  of  one  partner, 
and  when  the  officer,  instead  of  selling  the  whole  interest  of 
the  execution  debtor,  sells  the  whole  of  certain  specified  arti- 
cles of  property  belonging  to  a  firm,  the  other  owners  may 
treat  him  as  a  trespasser,  and  may  enjoin  the  sale  or  the  de- 
livery of  the  articles  so  sold:  Stumph  v.  Bauer,  76  Ind.  157; 
Branch  v.  Wiseman,  51  Id.  1;  Moore  v.  Pennell,  52  Me.  162;  83 
Am.  Dec.  500,  and  note;  Spaulding  v.  Black,  22  Kan.  55;  At- 
kins V.  Saxton,  77  N.  Y.  195;  Miner  v.  Pierce,  38  Vt.  610;  2 
Lindley  on  Partnership,  G9C. 

Without  disputing  the  propositions  above  stated,  it  is  con- 
tended on  appellant's  behalf  that  the  declarations  made  by 
Simmons,  one  of  the  partners,  to  the  efi'ect  that  the  property 
levied  upon  and  sold  was  the  individual  property  of  Lewis, 
-estopped  the  former  from  afterwards  asserting,  as  against  the 
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appellant,  who  bought  on  the  faith  of  his  declarations,  that  it 
was  the  property  of  the  firm.  It  is  insisted,  moreover,  that 
notice  to  Simmons  that  ihe  property  was  about  to  be  sold  as 
the  property  of  Lewis  was  notice  to  the  firm,  and  that  his 
acquiescence  in  the  sale,  and  his  declarations  in  respect  to  the 
title,  not  only  estopped  him,  but  the  firm  of  which  he  was  a 
member  as  well. 

It  appears  from  the  pleadings  that  both  Lewis  and  Long 
were  out  of  the  state  at  the  time,  and  had  no  knowledge  of 
the  levy  and  sale;  that,  although  the  firm  had  ceased  carry- 
ing on  its  business,  the  debts  had  not  yet  been  paid,  nor  the 
partnership  account  settled,  nor  the  partnership  property  dis- 
posed of. 

It  is  undoubtedly  true  that  each  partner  is,  in  a  qualified 
sense,  the  agent  of  his  copartners  in  relation  to  the  business 
of  the  firm,  and  that  his  acts  and  declarations  in  reference  to 
the  business  in  which  he  is  at  the  time  employed,  within  the 
scope  of  the  partnership,  are  the  acts  and  declarations  of  the 
firm;  but  one  partner  cannot,  by  his  acts  or  declarations,  in 
the  absence  of  the  others,  deprive  them,  or  either  of  them,  of 
their  interest  in  the  firm  property:  Rush  v.  Thompson,  112  Ind. 
158;  Bays  v.  Conner,  105  Id.  415;  Hickman  v.  Reineking,  6 
Blackf.  387;  Union  National  Bank  v.  Underhill,  102  N.  Y.  336; 
Kaiser  v.  FevidHck,  98  Pa.  St.  528. 

The  agency  which  exists  between  partners  pertains  only  to 
the  business  of  the  firm,  and  the  declarations  of  one  partner 
which  bind  the  others  are  such  as  pertain  to  and  are  made 
while  employed  about  the  business  of  the  partnership:  Boor  v. 
Lowrey,  103  Ind.  468;  53  Am.  Rep.  519;  Winchester  etc.  Co.  v» 
Creary,  116  U.  S.  161;  Avery  v.  Rowell,  59  Wis.  82. 

Certainly,  one  partner  cannot  admit  away  the  interest  of 
his  copartners  in  the  partnership  property,  or  transfer  the 
interest  of  one  partner  to  the  individual  creditors  of  the  other 
in  the  absence  of  both;  nor  can  he,  by  his  declarations,  make 
that  a  partnership  transaction  which  does  not  appear  to  be 
such:  Blaker  v.  Sands,  29  Kan.  551. 

Whatever  the  motive  of  Simmons  may  have  been  jn  assert- 
ing that  the  property  belonged  to  Lewis  individually,  the 
declaration  was  not  made  during  the  progress  and  within  the 
scope  of  the  partnership  business. 

While  one  partner  may,  under  certain  circumstances,  in^ 
the  absence  of  the  others,  dispose  of  the  firm  property  or 
pledge  it  for  a  firm  debt,  he  cannot,  by  an  admission  in  th» 
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absence  of  the  other  partners,  convert  that  which  was  the 
property  of  the  firm  into  the  property  of  one  of  its  members, 
and  thus  divert  it  from  the  payment  of  partnership  debts: 
Bond  V.  Navcy  62  Ind.  605. 

Neither  can  one  member  of  a  suspended  firm,  by  standing 
by,  estop  the  other  members,  who  are  absent,  from  asserting 
their  interest  in  the  partnership  property. 

The  present  case  is  not  within  the  principle  which  ruled 
Oriswold  v.  Haven,  25  N.  Y.  595,  82  Am.  Dec.  380,  and  cases 
of  that  class.  As  stated  in  the  head-note  to  that  decision,  one 
of  a  firm  of  warehousemen  falsely  represented  to  a  person  who 
advanced  money  on  the  faith  of  the  representation  that  the 
one  to  whom  the  money  was  advanced,  and  to  whom  he  had 
given  receipts  in  the  firm  name,  had  on  storage  a  certain 
quantity  of  grain.  It  was  held  that  where  the  authority  of 
an  agent  or  partner  depends  upon  some  fact  outside  the  terms 
of  his  power,  and  which  from  its  nature  rests  peculiarly  within 
his  knowledge,  his  principal  or  firm  is  bound  by  his  represen- 
tation, though  false,  as  to  the  existence  of  such  fact. 

The  decision  in  the  case  cited  is  controlled  by  the  fact  that 
the  representation  was  made  in  connection  with  an  act  which 
the  partner  was  authorized  to  perform,  and  the  fact  misrepre- 
sented formed  part  of  and  was  within  the  power  of  the  partner 
whose  representation  was  relied  on.  Where  a  party,  dealing 
with  one  partner  in  respect  to  a  matter  which  corresponds  in 
every  particular  with  the  business  of  the  firm,  relies  upon  the 
representation  of  the  partner  as  to  any  fact  pertinent  to  the 
transaction  in  hand,  which  rests  peculiarly  within  the  knowl- 
edge of  the  partner,  the  firm  is  bound. 

Declarations  made  by  an  agent  or  partner  in  response  to 
timely  inquiries  relating  to  matters  under  his  charge,  in  re- 
spect to  which  it  is  part  of  his  business  in  the  usual  course 
to  act  or  impart  information,  bind  the  principal  or  firm: 
Xenia  Bank  v.  Stewart,  1 14  U.  S.  224. 

It  is,  however,  no  part  of  the  business  of  partners  to  enlarge, 
deny,  or  aflect  the  respective  interests  x)f  members  of  the  firm 
in  the  partnership  property  by  declarations  or  admissions  in 
the  absence  of  each  other.  They  are  not  constituted  agents 
for  each  other  for  any  such  purpose.  The  agency  extends 
merely  to  the  conduct  of  the  business  of  the  firm:  Woodruff  y. 
Scaife,  83  Ala.  152. 

It  is  not  to  be  doubted  but  that  partnership  assets  may  be 
transferred  in  payment,  or  to  secure  an  individual  debt  of  one 
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partner,  but  this  can  only  be  done  while  the  property  is  in  the 
possession  of  the  owners,  and  by  the  consent  of  all  the  part- 
ners: Fisher  v.  Syjers^  109  Ind.  614;  Carver  Qin  etc.  Co.  v. 
Bannon,  85  Tenn.  712. 

Of  course,  if  one,  seeing  his  property  about  to  be  levied  on 
as  the  property  of  another,  disclaims  any  ownership  therein, 
or  stands  by  and  acquiesces  in  the  sale,  he  will  be  estopped 
to  assert  a  title  as  against  an  innocent  purchaser.  But  a  dis- 
claimer by  one  partner  cannot  estop  the  others,  unless  it  is 
known  to  and  ratified  by  them,  nor  can  the  acquiescence  of 
one  bind  the  others  who  had  no  notice.  Caldwell  v.  Auger,  4 
Minn.  217,  77  Am.  Dec.  515,  is  not  in  conflict  with  this  con- 
clusion. 

While  the  answer  may  have  been  good,  if  no  other  interest 
than  that  of  Simmons  had  been  involved,  since  it  was  not  good 
as  an  answer  to  the  complaint  by  Lewis,  Simmons,  and  Long, 
as  partners,  the  demurrer  was  properly  sustained.  The  com- 
plaint was  sufficient.  It  was  not  necessary  that  the  plaintiffs 
should  have  tendered  the  money  paid  to  the  constable  by 
Williams.  The  firm  received  no  benefit  from  the  money. 
Nor  does  it  make  any  difference  that  the  plaintiffs  had  a  rem- 
edy at  law  to  replevy  the  property  carried  away.  They  have 
a  right  to  invoke  the  aid  of  a  court  to  enjoin  the  defendant 
from  tearing  down  their  engine  and  boiler  and  carrying  it 
away,  to  the  disruption  and  detriment  of  their  property. 

The  judgment  is  affirmed,  with  costs. 


Levies  upon  Paktnership  Effects  for  Personal  Debts  of  Individual 
Members  of  Firm  create  no  lien  upon  those  effects,  and  are,  in  fact,  as  nn* 
gatory  as  though  levied  upon  the  property  of  a  stranger:  Richard  v.  Allen, 
117  Pa.  St.  199;  2  Am.  St.  Rep.  652,  and  see  note  655. 

Levy  and  Sale  on  Execution  of  Partnership  Property  for  Indi- 
vidual Debt  of  One  Partner  must  be  of  an  undivided  interest  in  the 
chattel  corresponding  to  the  debtor's  share  in  the  firm:  Nixon  v.  Nash,  12 
12  Ohio  St.  647;  80  Am.  Dec.  390;  Hubbard  v.  Curtis,  8  Iowa,  1;  74  Am.  Dec. 
283;  Moore  v.  Pennell,  52  Me.  162;  83  Am.  Dec.  500,  and  note  502. 

Bill  of  Sale  by  One  Partner  to  Secure  his  Private  Debts  cannot 
Affect  Title  of  Copartner  in  partnership  chattels,  unless  sanctioned  by 
him,  and  the  vendee  takes  merely  the  individual  interest  of  his  vendor,  sub- 
ject to  the  rights  of  the  other  partner  and  partnership  creditors;  nor  has 
such  vendee  the  right  to  possession  or  division,  while  partnership  debts  exist: 
Kingsbury  v.  Tliarp,  61  Mich.  216;  but  the  individual  interest  of  partner  in 
partnership  efifects  is  attachable:  Trafford  v.  Httbbard,  15  R.  I.  326;  and  such 
interest  may  be  sold  for  his  separate  individual  debts:  Harris  v.  PJiiUips.  49 
Ark.  58;  and  in  Arkansas,  it  is  held  that  a  partner  has  no  such  beneficial  in- 
terest in  firm's  chattels  as  will  be  bound  by  general  lien  of  an  execut*nn 
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against  him  individually:  Id.  Yet  where  real  estate  is  bought  with  partuer- 
Bhip  funds  for  partnership  purposes,  and  is  used  as  such,  and  subsequently 
one  partner  conveys  an  undivided  moiety  to  a  trustee  to  secure  individual 
debts,  the  trustee  takes  title  to  such  undivided  moiety,  subject  to  the  prior 
implied  trust,  in  favor  of  partnership  creditors;  and  to  the  balances  found 
due  the  copartners  on  a  partnership  accounting;  nor  can  a  sale  by  such  trustee 
be  enjoined,  because  the  purchaaer  at  such  trustee's  sale  would  hold  realty 
subject  to  such  prior  equities:  Cunningham  v.   Ward,  30  Va.  572. 

Onb  Partneb  cannot  Bind  Firm  by  Act  or  Declaration  Cleablt 
wiTHOirr  the  scope  of  the  partnership  business:  Heirn  v.  McCaughan,  32  Miss. 
17;  66  Am.  Dec.  588;  Lockwood  v.  BeckwUh,  6  Mich.  168;  72  Am.  Dec.  69; 
Western  Stage  Co.  v.  Waiker,  2  Iowa,  504;  65  Am.  Deo.  789;  Su^  v.  Thxmp- 
ton,  112  lud.  158. 


Heuston  v.  Simpson. 

[115  Indiana,  62.J 

Attensino  Phtbician  mat  not,  in  Action  to  Set  Aside  WilIj,  Tes* 
TIFT,  against  objection,  as  to  mental  and  physical  condition  of  the  testa* 
tor,  nor  divulge,  in  such  action,  any  information  acquired  by  him  while 
in  the  necessary  discharge  of  his  professional  duty:  Indiana  R.  S.  1881» 
see.  497. 

F.  Li  ProWt  O.  W.  Friedley,  and  J.  Giles,  for  the  appellant. 

M.  F.  Dunn,  O.  O.  Dunn,  W.  H.  Edwards,  and  T.  Hustont 
for  the  appellees. 

Elliott,  J.  This  action  was  brought  by  the  appellant  to 
eet  aside  the  will  of  his  deceased  brother,  David  Heuston. 

The  executor  and  devisees  were  made  defendants. 

On  the  trial,  two  of  the  physicians  who  attended  the  testa- 
tor in  his  last  illness  were  called  as  witnesses,  and  the  appel- 
lant proposed  to  prove  by  them  the  mental  and  physical 
condition  of  the  testator.  The  appellees  objected,  on  the 
ground  that  an  attending  physician  cannot  testify  as  to  the 
result  of  an  examination  made  by  him  in  a  professional  capa- 
city, nor  as  to  any  facts  observed  or  learned  by  him  while  act- 
ing in  that  capacity.    The  objection  prevailed. 

Appellees  defend  the  ruling  of  the  trial  court  upon  the  au- 
thority of  section  497,  Revised  Statutes  of  1881,  and  the  case 
of  Masonic  Mut.  Ben.  Ass'n  v.  Beck,  77  Ind.  203,  40  Am.  Rep. 
295.  In  that  case,  the  court  quoted  with  approval  from  the 
case  of  Edington  v.  Mutual  Life  Ins.  Co.,  5  Hun,  1,  this  lan- 
guage: '*  The  secrets  of  the  sick-chamber  cannot  be  revealed. 
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because  the  patient  was  too  sick  to  talk,  or  was  temporarily 
deprived  of  his  faculties  by  delirium  or  fever,  or  any  other 
disease,  or  because  the  physician  asked  no  questions.  The 
statute  seals  the  lips  of  the  physician  against  divulging  in  a 
court  of  justice  the  intelligence  which  he  acquired  while  in  the 
necessary  discharge  of  his  professional  duty."  The  last  sen- 
tence in  the  extract  we  have  made  from  Edington  v.  Mutual 
Life  Ins.  Co..,  supra,  correctly  declares  the  law. 

If  the  knowledge  is  acquired  in  the  chamber  of  the  patient, 
and  in  the  discharge  of  professional  duty,  the  physician  can 
make  no  disclosure.  This  is  true,  whether  the  knowledge  is 
communicated  by  the  words  of  the  patient,  or  is  gained  by  ob- 
servation, or  is  the  result  of  a  professional  examination.  The 
law  forbids  the  physician  from  disclosing  what  he  learns  in 
the  sick-room,  no  matter  by  what  method  he  acquires  his 
knowledge:  Masonic  Mut.  Ben.  Ass'^n  v.  Beck,  supra;  Excelsior 
Mnt.  Aid  Ass'n  v.  Riddle,  91  Ind.  84;  Penn.  Mut.  Life  Ins.  Co. 
V.  Wiler,  100  Id.  92;  50  Am.  Rep.  769;  Carthage  T.  P.  Co.  v. 
Andrews,  102  Ind.  138;  52  Am.  Rep.  653;  Williams  v.  Johnson, 
112  Ind.  273;  Rapalje's  Law  of  Witnesses,  sec.  272. 

The  rule  we  have  stated  is  a  general  one,  for  the  statute 
makes  no  exceptions.  It  is  a  rule  that  may  be  invoked  by 
the  represenatives  of  the  deceased  patient.  It  must  therefore 
apply  to  this  case,  unless  the  court  legislates,  and  by  legisla- 
tion creates  an  exception.  That  we  cannot  do.  The  case 
before  us  is  within  the  rule,  and  must  be  decided  as  the  rule 
requires. 

The  question  came  before  the  court  in  Renihan  v.  Dennin, 
103  N.  Y.  573,  57  Am.  Rep.  770,  as  it  comes  before  us,  in  an 
action  to  set  aside  a  will,  and  it  was  held,  all  the  judges  con- 
curring, that  the  testimony  was  incompetent. 

The  case  of  Coryell  v.  Stone,  62  Ind.  307,  is  not  in  point. 
There  was  no  such  question  in  that  case  as  we  have  in  this, 
for  there  was  no  attempt  in  that  case  to  secure  a  disclosure 
of  knowledge  acquired  by  a  physician  in  his  professional  ca- 
pacity. 

In  Vanvalkeniberg  v.  Vanvalkenberg,  90  Ind.  433,  no  question 
was  made  as  to  the  competency  of  the  witnesses,  nor  was  any 
such  question  made  in  Dyer  v.  Dyer,  87  Id.  13,  so  that  neither 
of  these  cases  lends  any  support  to  the  appellants'  position. 

The  instructions,  taken,  as  they  must  be,  as  an  entirety,  cor- 
rectly stated  the  law  to  the  jury. 

Judgment  affirmed. 
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Physician  Who  Attends  Sick  Person  in  Consultation  with  Patient's 
Physician  is  within  Statutory  Provision  prohibiting  physicians  from  dis- 
closing information  acquired  in  attending  patients  in  a  professional  capa- 
city, and  necessary  to  enable  them  to  act  in  that  capacity;  and  the  prohibi- 
tion applies  to  testamentary  cases:  Renilian  v.  Dennin,  103  N.  Y.  573;  57 
Am.  Rep.  770;  and  compare  Groll  v.  Touxr,  85  Mo.  249;  55  Am.  Rep.  358. 


Brannen    v.  Kokomo,  Greentown,  and  Jerome 
Gravel  Eoad  Company. 

[115  Indiana,  115.J 

Negligence  op  Third  Party  will  not  be  Imputed  to  Plaintut  seek- 
ing damages  for  injury  occasioned  by  defendant's  negligence,  where 
plaintiff  was  injured  without  his  personal  fault  while  riding  in  a  private 
conveyance  under  the  sole  control  and  charge  of  the  owner  and  driver, 
who  was  a  fit  person  to  manage  Worses. 

Where  the  Issue  is  Negligence,  It  must  be  Alleged  and  Made  to 
Appear  from  the  Evidence  that  plaintiff  was  not  guilty  of  negligence 
contributing  to  the  injury,  and  if  from  the  whole  evidence  it  cannot  be 
determined  whether  or  not  he  was  free  from  such  negligence,  he  cannot 
recover,  unless  the  defendant  be  chargeable  with  willful  wrong. 

Willful  Wrong  Which  will  Justify  Recovery,  notwithstanding  Con- 
TRiBUTORY  NEGLIGENCE,  exists  where  there  is  an  express  intent  to  com- 
mit the  injury.  It  may  also  exist  where  there  is  a  constructive  or 
implied  intent,  as  where  the  act  which  produced  the  injury  is  done 
under  circumstances  such  as  evince  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  injury  complained  of,  or  where 
it  is  committed  under  such  circumstances  that  the  natural  and  proba- 
ble consequences  of  the  act  would  be  to  produce  the  injury;  otherwise 
there  is  no  such  willful  wrong. 

/.  C.  Blacklidge,  W.  E.  BlacTdidge^  and  B.  C.  H.  Moon^  for 
the  appellant. 

M.  Bell  and  W.  C.  Purdum,  for  the  appellee. 

ZoLLARS,  J.  In  their  special  verdict,  the  jury  found  that, 
in  1884,  the  appellee  was  a  gravel  road  corporation  owning 
and  operating  the  Kokomo,  Greentown,  and  Jerome  Gravel 
Road  as  a  toll-road;  that  on  the  thirtieth  day  of  October,  1884, 
Mary  Carter  was  the  employee  and  agent  of  the  company, 
authorized  to  collect  toll  from  travelers  over  the  road;  that 
she  occupied  a  toll-house  about  one  mile  east  of  the  city  of 
Kokomo;  that  Jacob  Templin,  her  son,  lived  with  her,  and 
assisted  in  the  collection  of  tolls;  that  about  8:30  p.  m.  of  saivl 
day  appellant  was  riding  in  a  spring-wagon  drawn  by  two 
horses,  and  driven  by  David  Brannen,  he  being  the  owner  of 
the  horses  and  wagon;  that  there  were  in  the  wagon,  besides 
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appellant  and  said  Brannen,  four  other  persons,  all  of  whom 
were  on  their  way  from  Kokomo  to  near  Greentown,  some  ten 
miles  from  that  city;  that  the  horses  were  but  three  years  old, 
and  one  of  them  not  gentle;  that  Brannen,  the  owner  and 
driver,  was  considerably  intoxicated,  and  when  near  the  toll- 
gate,  and  intending  to  pass  it  without  the  payment  of  toll, 
stopped  the  horses,  and,  without  speaking  to  them,  struck 
them  with  a  whip,  which  caused  them  to  start  and  go  in  a 
lope  and  rapid  gait,  passing  the  toll-gate;  that  said  Jacob 
Templin,  who  was  collecting  toll  at  the  time,  believing  that 
the  horses  were  thus  driven  with  the  intention  of  the  persons 
in  the  wagon  to  run  by  the  gate  without  the  payment  of  toll, 
for  the  purpose  of  stopping  them  and  compelling  the  payment 
of  the  proper  toll,  suddenly  drew  down  the  pole,  erected  for 
the  purpose  of  preventing  persons  passing  without  the  pay- 
ment of  toll,  and  in  so  doing,  and  by  reason  of  the  rapid  driv- 
ing, the  same  struck  the  front  end  of  the  wagon,  and  threw 
from  it  the  six  persons  and  the  three  seats  upon  which  they 
were  riding,  and  appellant  was  injured  and  suffered  damages 
in  the  sum  of  fifty  dollars;  that  had  not  the  driver  struck  the 
horses,  and  caused  them  to  move  so  rapidly,  the  pole  would 
not  have  been  let  down,  and  appellant  would  not  have  received 
the  injury;  that  the  horses  being  young,  it  was  an  act  of  im- 
prudence to  strike  them  with  a  whip  before  passing  the  toll- 
gate,  which  act  of  imprudence  or  willful  misconduct  contributed 
to  appellant's  injury;  that  neither  of  the  persons  in  the  wagon 
tendered  or  offered  to  pay  any  toll  until  after  appellant  had 
received  the  injury. 

Upon  the  special  verdict,  the  substance  of  which  we  have 
given  above,  appellant  moved  for  judgment  in  his  favor  in  the 
sum  of  fifty  dollars.  That  motion  was  overruled,  and  judg- 
ment was  rendered  for  appellee  for  its  costs.  For  a  reversal 
of  that  judgment  appellant  prosecutes  this  appeal. 

That  Brannen,  the  owner  and  driver  of  the  team,  was  guilty, 
not  only  of  negligence,  but  also  of  a  positive  wrong,  in  attempt- 
ing to  pass  the  gate  as  he  did  without  the  payment  of  toll,  is 
clear  beyond  question. 

Whether  or  not,  in  a  case  like  this,  where  the  injured  party 
was  voluntarily  riding  in  a  private  conveyance,  the  negligence 
of  the  owner  and  driver,  over  whom  he  had  no  control,  and 
who  was  a  fit  person  to  manage  the  horses,  should  be  so  im- 
puted to  him  as  to  defeat  a  recovery  on  his  part,  assuming 
that  he  was  without  personal  fault,  and  that  the  only  wrong 
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on  the  part  of  the  defendant  was  negligence,  is  a  question  upon 
which  the  authorities  are  not  in  accord. 

This  court,  however,  has  heretofore  adopted  and  followed 
the  line  of  decisions  which  hold  that  in  such  a  case  negligence 
will  not  be  so  imputed:  Town  of  Albion  v.  HetricJc,  90  Ind.  545, 
650;  46  Am.  Rep.  230;  Terre  Haute  etc.  R.  R.  Co.  v.  McMur- 
ray,  98  Ind.  358,  369;  49  Am.  Rep.  752.  See  also  Pittsburgh 
etc.  R.  R.  Co.  V.  Spencer,  98  Ind.  186. 

It  is  the  settled  law  in  this  state,  also,  that  where  the 
ground  of  the  action  is  negligence,  it  must  be  a  case  of  un- 
mixed negligence;  that  is,  the  plaintiff,  in  order  to  recover  in 
such  an  action,  must  be  free  from  negligence  which  contributed 
to  the  injury.  It  is  equally  well  settled  here,  that  in  such  an 
action  the  plaintiff  must  allege  in  his  complaint  that  he  was 
free  from  negligence  which  contributed  to  the  injury;  that  it 
must  in  some  way  be  made  to  appear  from  the  evidence 
that  he  was  free  from  such  negligence;  and  that  if  from 
the  whole  evidence  it  cannot  be  determined  whether  or 
not  he  was  free  from  such  negligence,  the  finding  and  judg- 
ment -must  be  against  him:  Stevens  v.  Lafayette  etc.  G.  R. 
Co.,  99  Ind.  392;  Eberhart  v.  Reister,  96  Id.  478;  Louis- 
ville etc.  Ry  Co.  V.  Lockridge,  93  Id.  191;  Lyons  v.  Terre 
Haute  etc.  R.  R.  Co.,  101  Id.  419;  Cincinnati  etc.  R.  R.  Co.  v. 
Butler,  103  Id.  31;  Indiana  etc.  R^y  Co.  v.  Greene,  106  Id. 
279;  55  Am.  Rep.  736;  City  of  Fort  Wayne  v.  Coombs,  107  Ind. 
75;  57  Am.  Rep.  82;  Belt  R.  R.  Co.  v.  Mann,  107  Ind.  89;  Cin- 
cinnati etc.  Ry  Co.  v.  Hiltzhauer,  99  Id.  486;  see  also  Pierce 
on  Railroads,  298,  and  cases  there  cited. 

In  the  case  before  us,  the  facts  were  found  by  the  jury,  and 
hence,  as  to  whether  appellant,  upon  those  facts,  was  or  was 
not  negligent,  is  a  question  of  law  for  the  court:  City  of  In- 
dianapolis V.  Cook,  99  Ind.  10;  Conner  v.  Cititene'  Street  R'y 
Co.,  105  Id.  62;  55  Am.  Rep.  177;  Pittsburgh  etc.  R.  R.  Co.  v. 
Spencer,  supra;  Town  of  Albion  v.  Hetrick,  supra;  Indianapolis 
etc.  R'y  Co.  v.Watson,  114  Ind.  20;  5  Am.  St.  Rep.  578. 

As  we  have  stated,  when  the  issue  is  one  of  negligence,  in 
order  that  the  plaintiff  may  recover,  it  must  be  made  to  ap- 
pear from  the  evidence  that  he  was  not  guilty  of  negligence 
contributing  to  the  injury.  In  this  case,  we  are  not  called 
upon  to  pass  upon  the  evidence,  but  upon  the  facts  which  the 
jury  have  found  from  the  evidence.  While  there  may  be 
ground  for  argument  as  to  whether  the  facts  found  affirma- 
tively show  appellant  to  have  been  guilty  of  wrong  and  con* 
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tributory  negligence,  we  think  that  there  is  no  reasonable 
escape  from  the  conclusion  that  the  facts  so  found  fail  to 
show  that  he  was  not  guilty  of  such  wrong  and  negligence. 
The  correctness  of  this  conclusion  will  be  made  more  apparent 
by  a  reference  to  some  of  the  facts  stated  in  the  special  ver- 
dict, without  undertaking  to  state  just  how  much  weight 
should  be  given  to  each  separately.  In  the  first  place,  the  in- 
toxication of  the  driver,  and  his  course  in  striking  the  young 
horses,  and  attempting  to  run  them  through  the  gate  without 
the  payment  of  toll,  show,  at  least,  that  he  was  reckless  and 
1x>ld,  if,  indeed,  he  was  not  an  unfit  person  to  manage  the 
team.  In  the  second  place,  appellant  must  have  known  that 
toll  was  due,  and  should  be  paid  at  the  toll-gate.  He  knew, 
also,  that  no  toll  was  paid  or  tendered  before  the  attempt  to 
pass  the  gate.  There  is  nothing  to  show  that  he  in  any  way 
remonstrated  or  objected  to  the  course  adopted  by  the  driver 
to  pass  the  gate  without  the  payment  of  toll.  For  aught  that 
is  shown  in  the  special  verdict,  he  was  acquiescing  in  the  pur- 
pose of  the  driver,  and  all  that  he  did  in  attempting  to  carry 
out  that  purpose. 

Having  reached  the  conclusion  that  appellant  is  not  shown 
to  have  been  free  from  wrong  or  negligence  which  contributed 
to  the  injury,  it  must  follow  that  he  cannot  recover,  unless  ap- 
pellee is  chargeable  with  something  more  thaif  negligence. 

If,  upon  the  facts  found,  it  may  be  declared  as  a  matter  of 
law  that  in  the  lowering  of  the  gate-pole  appellee  is  chargeable 
with  a  willful  wrong,  appellant  may  recover,  all  other  necessary 
facts  being  found  in  his  favor,  notwithstanding  he  is  not  shown 
to  have  been  free  from  contributory  negligence. 

Contributory  negligence  ceases  to  be  a  defense  when  the 
wrong  on  the  part  of  the  defendant  is,  within  the  meaning  of 
the  law,  willful:  Terre  Haute  etc.  R.  R.  Co.  v.  Oraham,  95  Ind. 
286;  48  Am.  Rep.  719;  Ivena  v.  Cincinnati  etc.  Ry  Co.,  103 
Ind.  27. 

It  remains,  therefore,  to  determine  whether  the  court  ought 
to  say,  as  a  matter  of  law,  that  upon  the  facts  found  in  the 
special  verdict,  appellee  was  guilty  of  a  willful  wrong  which 
caused  the  injury  to  appellant. 

In  defining  willfulness  which  will  justify  a  recovery  not- 
withstanding contributory  negligence  on  the  part  of  the  plain- 
tiflf,  it  was  said,  in  the  late  case  of  Palmer  v.  Chicago  etc.  R.  R. 
Co.,  112  Ind.  250,  that  there  may  be  a  willful  act  in  a  legal 
sense,  without  a  formal  and  direct  intention  to  kill  or  wound 
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any  particular  person;  or  in  other  words,  there  may  be  a  coii- 
Btructive  or  an  implied  intent  without  an  express  one. 

In  the  case  of  Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301. 
30  Am.  Rep.  185,  it  was  said:  "  When  an  intention  to  commit 
the  injury  exists,  whether  that  intention  be  actual  or  construc- 
tive only,  the  wrongful  act  ceases  to  be  a  merely  negligent  in- 
jury, and  becomes  one  of  violence  or  aggression." 

In  the  case  of  Louisville  etc.  Ry  Co.  v.  Bryan,  107  Ind.  51, 
it  was  said:  "  To  constitute  a  willful  injury,  the  act  which  pro- 
duced it  must  have  been  intentional,  or  must  have  been  done 
under  such  circumstances  as  evinced  a  reckless  disregard  for 
the  safety  of  others,  and  a  willingness  to  inflict  the  injury 
complained  of." 

And  again,  in  the  case  of  Belt  R.  R.  Co.  v.  Mann,  supra,  it 
was  said:  "  It  is  beyond  question,  that  to  entitle  one  to  recover 
for  an  injury  to  which  his  own  negligence  may  ha\*  contrib- 
uted, the  injurious  act  or  omission  must  have  been  purposely 
and  intentionally  committed,  with  a  design  to  produce  injury, 
or  it  must  have  been  so  committed  under  such  circumstances 
as  that  its  natural  and  probable  consequence  would  be  to  pro- 
duce injury  to  others.  There  must  have  been  either  an  actual 
or  constructive  intent  to  commit  the  injury.  The  act  must 
have  involved  conduct,  qu^si  criminal  in  character."  See  also 
Louisville  etc.  Ry  Co.  v.  Ader,  110  Ind.  376. 

In  the  case  of  Pennsylvania  Co.  v.  Sinclair,  supra,  it  was 
Baid:  "  As  a  matter  of  evidence,  proof  that  the  misconduct  of 
the  defendant  was  such  as  to  evince  an  utter  disregard  of  con- 
sequences, so  as  to  imply  a  willingness  to  inflict  the  injury 
complained  of,  may  tend  to  establish  willfulness  on  the  part 
of  the  defendant."  See  also  Gregory  v.  Cleveland  etc.  R.  R. 
Co.,  112  Ind.  385. 

The  law  under  which  appellee  was  incorporated  provides 
that  the  directors  of  the  company  may  erect  toll-gates  and 
exact  toll  from  persons  traveling  on  the  road:  R.  S.  1881, 
sec.  3640. 

The  purpose  of  the  gate  clearly  is  to  enable  the  company 
to  prevent  the  passage  of  travelers  over  the  road  without  the 
payment  of  toll.  In  other  words,  it  is  intended  to  be  a  means 
of  coercing  the  payment  of  the  proper  toll.  The  gate  could 
be  of  no  consequence  if  the  company  had  not  the  right  to  close 
it,  and  thus  prevent  such  passage  of  travelers  over  the  road 
until  the  payment  of  the  legal  toll  by  them. 

That  the  company  has  the   right  to  close  the  %&te  and 


416     Bbannen  v.  Kokomo  etc.  Gravel  Road  Co.     [Indiana, 

detain  travelers  until  they  pay  the  proper  toll,  is  further  shown 
by  section  3643,  which  provides  a  penalty  for  the  unreasonable 
detention  of  such  travelers  after  they  have  paid  the  toll. 

Section  3644  imposes  a  penalty  upon  persons  who  shall  run 
by  the  toll-gate  without  the  payment  of  toll,  or  who  shall  de- 
fraud the  company  out  of  the  legal  toll,  but  it  does  not,  either 
expressly  or  by  implication,  take  from  the  company  the  right 
to  close  its  gates,  and  thus  prevent  the  passage  of  travelers  on 
the  road  until  the  proper  toll  shall  have  been  paid. 

The  company,  then,  had  the  right  to  close  the  gate  as  a 
means  of  coercing  the  payment  of  the  legal  toll,  and  in  so 
doing  its  act  was  neither  "unlawful"  nor  "wrongful,"  a» 
charged  in  the  complaint,  unless,  by  reason  of  the  time  and 
manner  of  the  closing,  it  was  guilty  of  negligence  or  a  willful 
wrong. 

As  we  have  seen,  it  cannot  be  held  liable  in  this  action  on 
the  ground  of  negligence,  because  it  is  not  made  to  appear 
that  appellant  was  free  from  negligence  which  contributed  to 
the  injury. 

There  is  not  sufficient  in  the  special  verdict  to  justify  the 
court  in  declaring,  as  a  matter  of  law,  under  the  rule  of  the 
cases  above,  that  the  injury  was  willfully  inflicted  by  the  ser- 
vant of  the  company,  assuming  that  Templin  is  shown  to  have 
been  a  servant  or  agent  of  the  company,  so  that  it  became 
liable  for  his  acts. 

It  is  stated  in  the  verdict  that,  believing  that  the  horses 
were  driven  fast  with  the  intention  on  the  part  of  those  in 
the  wagon  of  running  by  the  gate  without  the  payment  of 
toll,  for  the  purpose  of  stopping  them,  and  compelling  the 
payment  of  the  proper  toll,  Templin  suddenly  drew  down  the 
gate-pole.  That  does  not  show  that  Templin  had  any  actual 
intention  or  purpose  to  injure  appellant  or  others  in  the  wagon. 
On  the  other  hand,  it  shows  that  he  was  attempting  to  do  what 
he  had  a  legal  right  to  do,  viz.,  to  stop  them,  and  thus  compel 
the  payment  of  the  proper  toll.  Nor  is  it  shown  that  what  he 
did  was  "done  under  such  circumstances  as  evinced  a  reckless 
disregard  for  the  safety  of  others,  and  a  willingness  to  inflict 
the  injury  complained  of."  It  is  stated  in  the  verdict  that, 
when  near  the  toll-gate,  Brannen  stopped  the  horses,  and,  with- 
out speaking  to  them,  struck  them  with  a  whip,  which  caused 
them  to  start  in  a  lope  and  rapid  gait,  but  it  is  not  stated  how 
near  to  the  gate  they  were  thus  struck  and  started.  It  may 
be  that  they  were  so  near  as  to  make  the  lowering  of  the  gate- 
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pole  not  only  negligence,  bufsuch  recklessness  as  to  manifest 
a  willingness  to  inflict  the  injury.  On  the  other  hand,  the 
distance  may  have  been  such  as  to  reasonably  induce  Templin 
to  believe  that  he  could  lower  the  pole  before  the  horses  would 
reach  it,  and  that,  by  so  lowering  it,  those  in  the  wagon  would 
stop  the  horses  before  coming  in  collision  with  it.  Upon  any 
view  that  may  properly  be  taken,  there  is  not  suflScient  stated 
in  the  verdict  to  justify  the  court  in  concluding,  as  a  matter 
of  law,  that  the  injury  to  appellant  was  willfully  inflicted. 

Having  reached  the  conclusions  above  stated,  it  will  not  be 
necessary  for  us  to  consider  the  contentions  of  appellee's  coun- 
sel, that  the  complaint  does  not  charge  that  the  injury  was 
willfully  inflicted,  and  that  the  facts  stated  in  the  special  ver- 
dict do  not  sufliciently  show  that  Templin  was  a  representa- 
tive of  the  company,  so  as  to  make  it  liable  for  his  acts. 

Judgment  aflirmed,  at  appellant's  costs. 


Fact  that  Act  of  Third  Person  mat  havk  Contributed  to  thb 
Final  Catastrophe  will  not  Exonerate  a  defendant  sued  for  injoriea 
resulting  from  an  act  which  is  unlawful,  or  is  so  hazardous  as  to  be  in  the 
nature  of  a  nuisance  on  account  of  the  occasion  for  accident  and  injury  which 
it  continuously  presents  to  innocent  persons:  Barry  v.  Terkildsen,  72  CaL 
254;  1  Aui.  St.  Rep.  55. 

Slight  Contributory  Nsoligence,  when  does  not  Bar  Recovery: 
Wichita  etc.  R.  R.  Co.  v.  Davia,  37  Kan.  743;  1  Am.  St.  Rep.  275,  and  cases 
collected  in  note  279. 

Contributory  Negligence  of  Plaintiff  does  not  Bar  Recovery  when 
defendant  is  guilty  of  wantonness,  or  gross  or  willful  negligence:  Kennedy  v. 
Denver  etc.  R'y  Co.,  10  Col.  603;  Louisville  etc.  R.  R.  Co.  v.  Br  ice,  84  Ky.  298; 
Louisville  etc.  R.  R.  Co.  v.  Ritter,  85  Id.  268;  and  slight  contributory  negli- 
gence does  not  defeat  plaintiff's  action,  unless  it  is  the  proximate  cause 
of  injury:  Ford  v.  Umatilla  County,  15  Or.  313;  Decamp  v.  Sioujc  City,  74 
Iowa,  392;  Renner  v.  Canjield,  36  Minn.  90;  Farmer  v.  Railroad  Co.,  86  N.  C. 
564;  Homer  v.  WilUam^,  100  Id.  230. 

Contributory  Negligence  —  Pleading,  Absence  of.  —  In  Indiana,  ab- 
sence of  contributory  negligence  must  be  averred:  Note  to  Ohio  etc.  R'y  Co. 
V.  Walker,  3  Am.  St.  Rep.  645;  except  in  actions  for  willful  injury:  Oreyory 
V.  C.  C.  C.  etc.  R.  R.  Co.,  112  Ind.  383;  but  a  general  averment  that  plaintifif 
was  without  fault  is  sufficient,  unless  the  facts  specially  pleaded  clearly  show 
some  contributory  negligence  in  plaintiff:  0/iio  etc.  R'y  Co.  v.  Walker,  1 13  Id. 
196;  3  Am.  St.  Rep.  638.  But  it  is  generally  held,  contrary  to  the  Indiana 
rule,  that  plaintiff  ne^d  not  aver  in  pleading  that  his  own  negligence  did  not 
contribute  to  the  result;  and  that  it  is  for  the  party  who  relies  upon  con- 
tributory negligence  as  a  defense  to  allege  and  prove  it:  See  O'Connor  v. 
Missouri  Paafic  R'y  Co.,  94  Mo.  150;  4  Am.  St.  Rep.  364,  and  note  368; 
Thompson  v.  Railroad  Co.,  51  Mo.  190;  11  Am.  Rep.  443;  Lee  v.  Oas  Light 
Co.,  98  N.  Y.  115;  Robinson  v.  Railroad  Co.,  48  Cal.  409;  Hocum  v.  Weiiher- 
ick,  22  Minn.  154. 
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Alvey  V.  Reed. 

[116  Indiana.  148.] 
Mkohakio's  Libn  cannot  bb  Acquired  against  Propertt  or  as  Intakt, 

because  an  iofant  cannot  make  a  valid  contract,  and  a  lien  implies  one. 
Action  to  Quist  Trruc  to  Land  Owned  by  Infant  may  be  maintained 

by  guardian,  where  notice  of  intention  to  hold  a  mechanic's  lien  thereon 

has  been  filed. 
Infant  cannot  be  Estopped  from  Assertino  his  Trtts  Age,  nor  from 

avoiding  his  contract  by  pleading  his  disability. 

I.  N.  Pierce^  T.  W.  Harper,  and  L.  Levieque,  for  the  appel- 
lant. 

Elliott,  J.  The  appellee,  as  the  guardian  of  Jessie  Bowser, 
brought  this  action  to  quiet  title  to  land  owned  by  his  ward. 
It  is  alleged  in  the  complaint  that  the  appellant  erected  a 
house  on  the  land;  that  at  the  time  the  house  was  built  Jessie 
Bowser  was  under  the  age  of  twenty-one  years;  that  she  was 
the  wife  of  James  B.  Myers,  from  whom  she  has  since  been 
divorced,  and  that  the  house  was  built  under  a  written  con- 
tract executed  by  Myers  and  his  then  wife. 

The  appellant  filed  a  cross-complaint,  wherein  he  alleged 
that,  at  the  time  the  contract  was  executed  and  the  house 
built,  Jessie  Myers  appeared  in  size  and  development  to  bo 
of  full  age;  that  she  entered  into  a  contract  with  the  appellant 
to  build  a  house  on  the  land  owned  by  her;  that  she  agreed  to 
pay  him  for  building  the  house  the  sum  of  $1,640,  and  that 
she  paid  him  $800,  and  for  the  remainder  executed  a  note  and 
mortgage;  that  when  the  house  was  completed,  Jessie  Myers 
for  the  first  time  informed  appellant  that  she  was  a  minor, 
and  declared  that  she  would  not  pay  the  note  and  mortgage, 
but  would  repudiate  them  when  she  arrived  of  age;  that  there- 
upon the  appellant  filed  notice  of  intention  to  hold  a  lien  on 
the  property;  that  she  has  wrongfully  and  forcibly  taken  pos- 
session of  the  house,  and  now  has  possession  of  it. 

The  cross-complaint  also  avers  that  the  improvement  made 
by  the  appellant  will  increase  the  value  of  the  property  to  the 
amount  of  $1,640,  and  that  the  work  done  and  materials  fur- 
nished by  him  are  of  the  reasonable  value  of  $1,640. 

It  is  further  averred  that  at  the  time  the  HJontract  was  exe- 
cuted, and  until  after  the  house  was  completed,  the  appellant 
was  ignorant  that  Jessie  Myers  was  a  minor,  and  that  he  be- 
lieved that  she  was  of  full  age. 

The  complaint  is  good.  A  mechanic's  lien  cannot  be  ac- 
quired against  the  property  of  an  infant.    A  lien  implies  a 
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contract,  and  as  an  infant  cannot  make  a  valid  contract,  no 
lien  can  be  obtained  against  his  property:  Price  v.  Jennings^ 
€2  Ind.  Ill;  Phillips  on  Mechanics'  Liens,  sec.  108. 

The  case  made  by  the  cross-complaint  is  a  hard  one  as 
against  the  appellant,  but  many  cases — indeed,  almost  all 
cases — where  infant  fj  are  concerned  are  hard  cases.  We  can- 
not, much  as  we  are  impressed  by  the  equities  of  the  appellant, 
find  any  principle  upon  which  we  can  uphold  his  cross-com- 
plaint. It  cannot  be  upheld  on  the  ground  of  estoppel,  be- 
cause an  infant  cannot  be  estopped  from  asserting  his  true 
age,  nor  from  avoiding  his  contract  by  pleading  his  disability: 
Carpenter  v.  Carpenter,  45  Jnd.  142;  Price  v.  Jennings,  62  Id. 
Ill;  Rice  y.Boyer,10S  Id.  472;  58Am.  Rep.  53;  Sims  y.  Ever- 
hardt,  102  U.  S.  300;  Field  on  Law  of  Infants,  sec.  17. 

A  lien  cannot  be  enforced  without  enforcing  a  contract, 
eince,  as  we  have  seen,  the  right  to  a  lien  depends  entirely 
upon  contract,  and  as  the  contracts  of  infants  cannot  be  en- 
forced, the  appellant  has  no  right  of  action.  If  a  right  ex- 
isted entirely  independent  of  a  contract,  and  was  founded 
Bolely  on  a  tort,  it  might  be  otherwise:  Rice  v.  Boyer,  supra^ 
and  authorities  cited. 

Persons  who  deal  with  infants  do  bo  at  their  peril,  for  the 
law  interposes  their  nonage  as  a  shield.  If  liens  were  al- 
lowed to  prevail  against  infants,  the  result  the  law  intends  to 
prevent  would  follow,  for  they  might  be  improved  out  of  their 
property. 

Judgment  affirmed.  

PowBB  ow  Inpant  to  Avoid  his  Contract:  Adams  v.  Beall,  67  Md.  53; 
1  Am.  St.  Rep.  379,  and  cases  collected  in  note  384. 

Plea  of  Infancy  is  not  Estopped  by  infant's  frandolent  representation 
that  he  was  of  age:  Wieland  v.  KoUck,  110  111.  16;  51  Am-  Rep.  676;  Conrad 
T.  Lam,  26  Minn.  389;  37  Am.  Rep.  412,  and  note  413.  But  an  action  for 
deceit  lies  against  an  infant  who  has  obtained  property  by  the  fraudulent 
representation  that  he  was  of  age,  and  refuses  to  pay  for  it:  Rice  y.  Boyevt 
108  Ind.  472;  68  Am.  Rep.  53. 
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OUTLAND    V,    BoWEN. 

IU5  IMDIAMA.  15a  I 
An  ESTATI   18  ▲  COXDITIONAL   FSE,   AND  NOT  AN   R^TTATE-TAIL,    wbere  it  U 

conveyed  by  warrauty  deed,  ia  which  a  condition  is  written,  after  the 
description,  that,  in  case  of  death  of  grantee  without  children,  the  land, 
or  the  pvoccedn  arising  from  sale  or  otherwise,  should  fall  back  to  the 
grantor's  lawful  heirs,  and  in  case  grantee's  guardian  should  see  fit,  he 
might  sell  the  laud,  provided  the  proceeds  of  the  sale  were  devoted  to 
grantee's  use  during  her  life,  and  after  her  death  without  heirs  of  her 
body,  then  the  balance  should  be  applied  to  grantor's  heirs;  to  the  law- 
ful heirs  of  the  grantor  in  such  deed,  whether  considered  as  a  conditional 
limitation  or  as  a  contingent  remainder,  is  void. 
Estate-tail,  when  Crkated.  —  Whenever  it  appears  in  the  instrument 
creating  the  estate  ^hat  it  was  intended  that  the  issue  of  the  first  taker 
should  take  by  inheritance  in  a  direct  line,  and  in  a  regular  order  and 
course  of  descent,  so  long  as  his  posterity  should  endure,  and  an  estate 
jn  fee  or  in  tail  is  given  in  remainder,  upon  an  indefinite  failure  of  issue, 
then  the  estate  first  created  will  be  construed  to  be  an  estate-tail.  But 
it  is  well  settled,  on  the  other  hand,  that  if  it  appears  from  the  deed 
that  the  limitation  over  was  not  postponed  until  an  indefinite  failure  of 
issue,  but  on  failure  of  children  only,  or  on  failure  of  issue  within  a  given 
time,  the  estate  will  not  belong  to  the  class  known  as  an  estate- tail. 

ESSKMTIAL    DiFFEUENCE     BETWEEN    AN    ESTATE     UPON     CONDITION    AJS'D    AH 

Estate  in  Fee,  which  determines  upon  the  happening  of  some  future 
uncertain  but  possible  event,  with  a  limitation  over,  conditioned  upon 
the  happening  of  the  event,  is,  that  in  the  latter  case,  upon  the  happen- 
ing of  the  event,  the  estate  either  reverts  to  the  grantor,  or  is  carried  by 
force  of  the  deed  to  the  person  to  whom  it  was  granted;  while  in  the 
former,  the  grantor  must  have,  either  expressly  or  by  necessary  implica- 
tion, reserved  to  himself  or  his  heirs  a  right  of  entry,  upon  breach  of  the 
condition,  re-entry  being  necessary  to  revest  the  estate. 

A  C!oNDiTioNAL  LIMITATION  IS  AN  EsTATE  LIMITED  to  take  effect  after  the 
determination  of  an  estate,  which,  in  the  absence  of  a  limitation  over, 
would  have  been  an  estate  upon  condition.  Strictly  speaking,  a  condi- 
tional limitation  cannot  be  limited  after  an  estate  upon  limitation. 

A  Remainder  cannot  be  Limited  to  Take  Effect  aftee  a  Fee;  or  in 
other  words,  "where  there  ia  no  reversion  there  can  be  no  remainder." 

Whether  a  Limitation  is  Valid  or  not  is  to  be  Determined  by  thb 
Deed  Alone,  and  not  by  what  might  have  happened,  nor  by  what  actu- 
ally did  happen.  When  the  existing  state  of  things  at  the  time  of  its 
execution  is  disclosed,  the  deed  must  be  left  to  speak  for  itself. 

Void  Limitation,  Effect  of.  —  When  a  limitation  over  is  void,  the  estate 
of  the  first  taker  continues  nnimpaired.  The  rule  applicable  to  such 
cases  isj  that  a  conveyance  in  fee,  which  by  a  subsequent  condition  is 
■abject  to  an  executory  interest  or  limitation,  which  is  void  by  reason 
of  remoteness  or  on  account  of  its  being  impossible  or  repugnant,  creates 
an  estate  in  the  first  taker  which  becomes  vested  as  a  fee-simple  absolute. 

Ajt  Estate  in  Feb  cannot  be  Limited  upon  an  Estate  in  Fee  by  an 
Ordinary  Deed  of  conveyance  in  Indiana,  except  as  authorized  by  the 
Reviiied  Statutes  of  1S81,  section  2902,  whether  the  limitation  over  be  in 
the  nature  of  a  conditional  limitation  or  a  contingent  remainder  or  use. 
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C.  H.  Burchenal^  J.  L.  Rupe,  W.  A.  PeelUj  S.  C,  Whitesell, 
^nd  B.  F.  Mason^  for  the  appellants. 

H.  C.  Fox  and  J.  F.  Bobbins,  for  the  appellees. 

Mitchell,  J.  On  the  twenty-fifth  day  of  February,  1855, 
Joseph  Bowen,  Sen.,  executed  a  warranty  deed  in  the  com- 
mon form,  by  which  he  conveyed  a  tract  of  land  situate  in 
Wayne  County  to  his  granddaughter,  Rebecca  Elizabeth 
Bowen,  for  the  expressed  consideration  of  eight  hundred  dol- 
lars. 

Following  the  description  of  the  premises  conveyed,  there 
was  written  this  stipulation:  "The  condition  of  the  above 
deed  is  such,  that  if  the  said  Rebecca  E.  Bowen  should  die 
leaving  no  child  or  children,  the  above- described  land,  or  its 
proceeds  that  may  be  realized  by  sale  or  otherwise,  are  to  fall 
back  to  the  lawful  heirs  of  Joseph  Bowen,  Sen.;  and  also, 
should  the  guardian  of  the  said  Rebecca  E.  Bowen  see  fit  to 
eell  the  above  land,  he  can,  by  appropriating  the  proceeds  of 
the  sale  to  the  uses  of  the  said  Rebecca  E.  Bowen  while  she 
may  live,  and  then  apply  the  balance,  if  she  should  die  with- 
out heirs  of  her  body,  to  the  heirs  of  Joseph  Bowen,  Sen." 

Subsequent  to  the  execution  of  the  deed,  the  grantee  was 
cnited  in  marriage  with  the  appellant,  Josiah  Outland,  with 
whom  she  lived  on  the  land  conveyed  until  the  year  1883, 
when  she  departed  this  life,  leaving  surviving  her  no  child 
nor  children.  Her  husband  and  mother  survive  as  her  only 
heirs  at  law. 

The  present  litigation  involves  a  controversy  between  those 
describing  themselves  as  the  lawful  heirs  of  Joseph  Bowen, 
deceased,  grantor  in  the  deed  above  mentioned,  and  the  sur- 
viving husband  and  mother  of  Rebecca  E.  Bowen,  concerning 
the  title  and  ownership  of  the  4and  conveyed  by  the  deed  of 
Joseph  Bowen.  The  final  determination  of  this  controversy 
depends  wholly  upon  the  construction  to  be  given  to  the  deed, 
it  being  conceded  that  both  parties  assert  title  through  that 
instrument.  The  inquiry  is,  What  was  the  duration  and 
quantity  of  the  estate  created  in  Rebecca  E.  Bowen,  the  first 
grantee,  and  was  there  a  valid  remainder  or  estate  of  any  de- 
ecription  limited  over  to  those  who  now  claim  as  the  lawful 
heirs  of  the  grantor? 

It  is  contended  on  behalf  of  the  appellants  that  the  estate 
conveyed  to  the  grantee  named  in  the  deed  was  one  which, 
according  to  the  rules  of  the  common  law,  would  have  been 
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adjudged  an  estate-tail,  and  that  since  estates  of  that  descrip- 
tion have  been  abolished  by  statute  in  this  state  (R.  S.  1881^ 
sec.  2958,  in  force  since  May  6, 1853),  it  is  now  to  be  construed  a 
fee-simple  absolute.  Without  pausing  to  consider  the  some- 
times apparently  artificial  refinements,  or  the  numerous  tech- 
nical and  ingenious  distinctions  of  the  common  law  in  respect 
to  the  character  of  estates  in  land,  we  deem  it  sufiicient  to 
state  our  general  conclusion  here,  and  that  is,  that  the  estate 
created  by  the  deed  in  question,  while  in  many  respects  bear- 
ing some  analogy  to  an  estate-tail,  was  not  one  having  the 
essential  characteristics  of  an  estate  of  that  description. 
Ordinarily,  an  estate-tail  is  created  by  a  conveyance  or  de- 
vise in  fee  to  some  particular  person,  with  a  limitation  over, 
in  the  event  of  the  death  of  the  person  named  without  issue, 
or  upon  an  indefinite  failure  of  issue.  The  doctrine  of  the 
books  seems  to  be  that  whenever  it  appears  in  the  instrument 
creating  the  estate  that  it  was  intended  that  the  issue  of  the 
first  taker  should  take  by  inheritance  in  a  direct  line,  and  in 
a  regular  order  and  course  of  descent,  so  long  as  his  posterity 
should  endure,  and  an  estate  in  fee  or  in  tail  is  given  in  re- 
mainder, upon  an  indefinite  failure  of  issue,  then  the  estate 
first  created  will  be  construed  to  be  an  estate-tail:  Huxjord  v. 
Miligan,  50  Ind.  542;  King  v.  Rea^  56  Id.  1;  Tipton  v.  La  RosCy 
27  Id.  484;  Shimer  v.  Mann,  99  Id.  190;  50  Am.  Rep.  82j 
Eichelberger  v.  Barnitz,  9  Watts,  447;  Potts' s  Appeal,  30  Pa.  St. 
168;  1  Leading  Cases  on  Real  Property,  98. 

But  it  is  well  settled,  on  the  other  hand,  that  if  it  appears 
from  the  deed  that  the  limitation  over  was  not  postponed 
until  an  indefinite  failure  of  issue,  but  on  failure  of  children 
only,  or  on  failure  of  issue  within  a  given  time,  the  estate  will 
not  belong  to  the  class  known  as  estates-tail:  Hill  v.  Hill,  74 
Pa.  St.  173;  15  Am.  Rep.  545;-  Nightingale  v.  Burrell,  15  Pick. 
104;  Allender  v.  Sussan,  33  Md.  11;  3  Am.  Rep.  171.     . 

The  deed  under  consideration  created  in  Rebecca  E.  Bowen 
an  estate  in  fee,  which  was  determinable,  however,  upon  the 
contingency  that  she  should  die  leaving  no  child  or  children. 
There  is  nothing  in  the  deed  indicative  of  an  intention  to  limit 
or  restrain  the  grantee  in  the  disposition  of  the  estate,  in  the 
event  she  should  leave  surviving  her  a  child  or  children.  It 
left  the  estate  to  be  transmitted  to  the  child  or  children  of 
the  grantee,  if  any  should  survive,  or  to  be  disposed  of  by  her 
in  such  other  manner  as  she  might  determine,  the  only  lim- 
itation or  condition  being  that  she  leave  surviving  a  child  or 
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children.  In  this  respect  the  deed  lacks  an  essential  element 
in  the  creation  of  an  estate-tail.  Moreover,  it  will  be  observed 
that  according  to  the  condition  in  the  deed,  if  the  grantee 
died  without  leaving  a  child  or  children,  it  is  of  no  conse- 
quence that  she  may  have  had  children,  through  whom  she 
may  have  left  grandchildren  or  other  lineal  descendants. 
The  whole  estate  was  granted  to  her  in  fee,  but  it  was  made 
to  determine,  by  a  limitation  over  in  fee,  upon  the  contingency 
of  her  death  without  leaving  a  child  or  children.  Upon  the 
happening  of  that  event,  whether  soon  or  late,  the  land, 
or  in  case  that  had  meanwhile  been  sold  or  otherwise  dis- 
posed of,  then  the  proceeds  realized,  were  to  vest  in  such  per- 
sons, if  any  there  could  be,  as  might  at  that  time  occupy  the 
relation  of  "  lawful  heirs  "  to  the  grantor. 

The  foregoing  considerations  confirm  our  conclusion  that  the 
estate  created  in  Rebecca  E.  Bowen  was  not  one  which,  at  the 
common  law,  would  have  been  adjudged  an  estate-tail.  Of 
the  estate  created  by  the  deed  to  Rebecca  E.  Bowen,  we  may 
say,  primarily,  it  was  a  fee-simple,  and  notwithstanding  the 
condition  subsequently  written  in  the  deed,  the  estate  was  lia- 
ble to  become  absolute,  and  continue  perpetually  in  the  first 
taker,  her  heirs  and  assigns:  1  Washburn  on  Real  Property, 
61,  62.  This  created  in  her  a  fee-simple  conditional,  or  a  fee 
of  a  determinable  or  conditional  character:  Sraith  v.  Hunter^ 
23  Ind.  580;  Clark  v.  Barton,  51  Id.  165;  Oreer  v.  Wilson,  108 
Id.  322;  Tiedeman  on  Real  Property,  sec.  26;  Gray's  Rule 
against  Perpetuities,  sec.  14. 

It  was  necessary  that  two  contingencies  should  arise  or 
exist  concurrently  in  order  that  the  estate  created  might  be 
defeated.  One  was,  that  the  grantee  of  the  precedent  estate 
should  die  without  leaving  a  child  or  children  surviving.  The 
other  was,  that  the  grantor,  prior  to  that  event,  should  have 
died  leaving  lawful  heirs  competent  to  take  the  estate  limited 
over:  Hennessy  v.  Patterson,  85  N.  Y.  91. 

The  land  was  conveyed  in  fee  to  the  first  taker,  and  it  re- 
mained uncertain  until  her  death  whether  the  estate  conveyed 
would  be  defeated  by  the  condition  in  the  deed,  or  become  ab- 
solute, and  it  could  not  be  known  until  the  death  of  the  gran- 
tor who  would  take  as  his  lawful  heirs.  Since  it  was  doubtful 
whether  either  of  these  contingencies  would  happen,  the  grant 
created  a  fee  in  the  grantee,  and  there  remained  in  the  grantor 
no  future  estate  in  reversion,  but  only  what  is  called  a  naked 
possibility  of  reverter:  Tiedeman  on  Real  Property,  sec.  385. 
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In  no  event  was  the  estate  to  revert  to  the  grantor  or  his 
heirs,  so  as  to  give  them  a  right  of  re-entry  as  for  a  condition 
broken.  The  estate  was  to  be  carried  over  to  the  grantor's 
lawful  heirs  by  the  force  and  effect  of  the  deed.  The  first 
taker's  estate  was  therefore  not  an  estate  upon  condition;  but 
it  was  a  conditional  or  determinable  fee  with  a  conditional 
limitation  over.  The  essential  difference  between  an  estate 
upon  condition  and  an  estate  in  fee,  which  determines  upon 
the  happening  of  some  future  uncertain,  but  possible,  event, 
with  a  limitation  over,  conditioned  upon  the  happening  of  the 
event,  is,  that  in  the  latter  case,  upon  the  happening  of  the 
event,  the  estate  either  reverts  to  the  grantor,  or  is  carried  by 
force  of  the  deed  to  the  person  to  whom  it  was  granted;  while 
in  the  former,  the  grantor  must  have,  either  expressly  or  by 
necessary  implication,  reserved  to  himself  or  his  heirs  a  right 
of  entry,  upon  breach  of  the  condition,  re-entry  being  neces- 
sary to  revest  the  estate:  Attorney-General  v.  Merrimack  Mfg, 
Co.,  14  Gray,  586. 

"A  conditional  limitation  is  an  estate  limited  to  take  effect 
after  the  determination  of  an  estate,  which,  in  the  absence  of 
a  limitation  over,  would  have  been  an  estate  upon  condition. 
Strictly  speaking,  a  conditional  limitation  cannot  be  limited 
after  an  estate  upon  limitation":  Tiedemanon  Real  Property, 
sec.  281,  note;  2  Washburn  on  Real  Property,  562;  Brattle 
Square  Church  v.  Grant,  3  Gray,  142;  63  Am.  Dec.  725;  Miller  v. 
Levi,  44  N.  Y.  489;  Chapin  v.  Harris,  8  Allen,  594;  1  Leading 
Cases  on  Real  Property,  186.  Concerning  estates  upon  condi- 
tions subsequent,  see  Cross  v.  Carson,  8  Blackf.  138;  the  same 
case,  with  valuable  note,  44  Am.  De.c.  759. 

Conditional  limitations  were  not  recognized  by  the  common 
law  as  estates  capable  of  being  created  by  the  same  deed,  with 
a  prior  estate  or  limitation.  They  could  only  be  created  so  as 
to  become  valid  and  effectual  under  the  statutes  of  uses  and 
trusts,  as  shifting  uses  or  executory  devises:  Tiedeman  on 
Real  Property,  sees.  281,  418. 

The  second  conclusion  at  which  we  have  arrived  is,  that  the 
limitation  over  to  the  "  lawful  heirs  "  of  the  grantor  in  the 
deed  in  question,  whether  considered  as  a  conditional  limita- 
tion or  as  a  contingent  remainder,  is  void.  It  cannot  take 
effect  for  several  reasons,  some  of  which  we  proceed  to  state. 
Prior  to  the  conveyance  through  which  all  the  parties  to  this 
controversy  claim  title,  the  estate  conveyed  to  Rebecca  E. 
Bowen,  as  well  as  the  remainder  or  contingent  estate  limited 
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over,  formed  one  united  estate  in  John  Bowen,  Sen.  The 
entire  estate  was  disposed  of  by  the  deed,  there  being  no  re- 
version to  the  grantor.  As  we  have  seen,  the  estate  created 
in  the  first  taker  was  not  an  estate  upon  condition,  with  a 
right  of  re-entry  reserved  to  the  grantor  or  his  heirs,  but  a  de- 
terminable or  conditional  fee,  with  a  conditional  limitation 
or  remainder  over.  There  was,  therefore,  no  revision  to  the 
grantor  or  right  of  entry  in  his  heirs.  They  cannot  and  do 
not  claim  as  reversioners  by  inheritance  from  their  ancestor, 
but  through  his  deed  as  remaindermen,  or  as  the  owners  of 
an  estate  created  by  a  conditional  limitation.  They  claim  to 
derive  their  title  through  the  same  instrument  as  that  through 
which  the  heirs  of  Rebecca  E.  Bowen  claim:  Williams  on  Real 
Property,  250. 

It  must  follow,  therefore,  if  there  was  no  estate  left  in  the 
grantor  after  the  creation  of  the  precedent  estate  vested  in 
the  first  taker,  he  could  create  no  remainder,  as  a  remainder 
can  only  be  created  out  of  the  estate  left  in  the  grantor  after 
the  creation  of  the  particular  estate.  After  the  conveyance 
of  an  estate  in  fee,  whether  the  fee  be  base,  determinable,  or 
conditional,  there  is  nothing  in  the  nature  of  an  estate  in  the 
grantor  out  of  which  to  create  a  remainder.  It  has,  therefore, 
been  laid  down  as  one  of  the  fundamental  rules  in  respect  to 
the  disposition  of  real  estate,  that  a  remainder  cannot  be 
limited  to  take  effect  after  a  fee;  or  in  other  words,  "where 
there  is  no  reversion  there  can  be  no  remainder":  Tiedeman 
on  Real  Property,  sec.  398,  and  cases  cited  in  note;  Huxford 
V.  Milligan,  supra. 

This  rule  has  always  been  held  inflexible  in  cases  of  estates 
created  by  an  ordinary  deed,  and  is  applied  to  estates  limited 
over,  whether  they  be  contingent  remainders  or  conditional 
limitations:  Gray  on  Restraints  on  Alienation,  sec.  22,  and 
note. 

Its  force  has  been  in  no  wise  impaired  or  modified  by  section 
2960,  Revised  Statutes  of  1881,  which  has  reference  solely  to 
the  contingency  upon  which  the  remainder  over  shall  take 
effect,  and  not  to  the  quantity  or  duration  of  the  precedent 
estate.  It  simply  changes  the  common-law  rule  so  as  to  allow 
the  remainder  over  to  abridge  the  precedent  estate.  The  only 
modification  of  the  rule  in  this  state,  in  respect  to  the  power 
to  limit  one  fee  upon  another,  results  from  the  enactment  of 
section  2962,  which,  among  other  things,  declares  that  "a 
contingent  remainder  in  fee  may  be  created  on  a  prior  re-. 
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muinder  in  fee,  to  take  effect  in  the  event  that  the  person  or 
persons  to  whom  the  first  remainder  is  limited  shall  die  under 
the  age  of  twenty-one  years,  or  upon  any  other  contingency  by 
which  the  estate  of  such  person  or  persons  may  be  determined 
before  they  attain  their  full  age."  The  estate  limited  over  in 
the  deed  involved  in  the  present  case  does  not  come  within 
the  permission  of  the  above  statute.  The  first  estate  was  a 
fee,  and  the  limitation  over  was  to  take  effect  at  an  indefinite 
period,  depending  upon  the  event  of  the  death  of  the  first 
taker  at  an  undefined  age. 

The  distinction  between  estates  in  remainder,  such  as  might 
be  created  by  deed  at  common  law,  and  executory  interests, 
such  as  could  only  be  created  by  executory  devises  in  wills, 
or  by  conveyances  to  uses  by  creating  shifting  and  springing 
uses  in  deeds,  is  not  to  be  lost  sight  of.  Estates  of  the  latter 
description  arise  when  their  time  comes,  of  their  own  inherent 
strength,  and  when  properly  created  do  not  depend  for  protec- 
tion on  any  prior  estate:  Brattle  Square  Church  v.  Grant,  supra; 
Smith  V.  Hance^  11  N.  J.  Eq.  244;  1  Leading  Cases  on  Real 
Property,  151,  189;  Williams  on  Real  Property,  265,  283. 

Except  as  authorized  by  the  statute  last  above  referred  to, 
within  the  rule  against  perpetuities,  an  estate  in  fee  cannot 
be  limited  upon  an  estate  in  fee  by  an  ordinary  deed  of  con- 
veyance, whether  the  limitation  over  be  in  the  nature  of  a 
conditional  limitation  or  a  contingent  remainder  or  use.  The 
creation  of  estates  of  that  character  requires  a  resort  to 
other  methods,  concerning  which  nothing  further  need  be 
Baid  here. 

The  rule  that  a  remainder  in  fee  cannot  be  limited  to  take 
effect  after  an  estate  in  fee  is  especially  applicable  in  case  the 
grantee  of  the  precedent  estate  has,  as  is  the  fact  in  the  present 
case,  a  general  power  of  disposition,  thereby  leaving  the  limi- 
tation over  to  operate  only  upon  what  is  left  at  the  death  of 
the  first  tak-r.  In  such  a  case,  the  limitation  over  cannot  take 
effect  (dther  as  a  remainder  or  as  an  executory  interest:  Tiede- 
man  on  Rral  Property,  sec.  398,  and  note. 

The  limitation  over  is  void  for  another  reason.  The  contin- 
gency upon  which  the  conditional  limitation  was  to  take  effect 
was  liable  to  happen  at  any  moment  after  the  execution  of  the 
deed.  The  grantor  having  granted  the  whole  estate  in  fee  to 
the  first  taker,  without  reserving  any  estate  to  himself  or  to 
any  other  person,  it  was  necessary  that  there  should  have 
been  some  certain  person  in  being  in  whom  the  contingent  or 
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conditional  estate  limited  over  could  vest  immediately  upon 
the  happening  of  the  contingency  which  terminated  the  prece- 
dent estate:  Sharswood's  Bla.  Com.,  b.  2,  pp.  166,  169,  and 
note. 

The  limitation  over  was  to  the  "lawful  heirs"  of  Joseph 
Bowen,  the  grantor,  who  was  then  in  life.  As  no  one  can  be 
heir  to  the  living,  it  follows  that  there  was  no  person  in  being 
competent  to  take  the  estate  limited  over:  Moore  v.  Littel,  41 
N.  Y.  66;  Winslow  v.  WinsloWf  62  Ind.  8;  Lylea  v.  Leacher,  108 
Id.  382. 

Whether  a  limitation  is  valid  or  not  is  to  be  determined  by 
the  deed  alone,  and  not  by  what  might  have  happened,  nor  by 
what  actually  did  happen.  When  the  existing  state  of  things 
at  the  time  of  its  execution  is  disclosed,  the  deed  must  be  left 
to  speak  for  itself:  Bailey  v.  Sanger,  108  Ind.  264. 

It  cannot  be  inferred  that  the  expression  "lawful  heirs," 
as  employed  in  the  deed,  was  intended  as  the  equivalent  of 
children.  The  situation  of  the  parties  and  circumstances  tend 
to  rebut  such  an  inference. 

The  limitation  over  being  void,  the  estate  of  the  first  taker 
continues  unimpaired:  Leonard  v.  Burr,  18  N.  Y.  96.  The  rule 
applicable  to  such  cases  is,  that  a  conveyance  in  fee,  which  by 
a  subsequent  condition  is  subject  to  an  executory  interest  or 
limitation,  which  is  void  by  reason  of  remoteness  or  on  account 
of  its  being  impossible  or  repugnant,  creates  an  estate  in  the 
first  taker  which  becomes  vested  as  a  fee-simple  absolute: 
Brattle  Square  Church  v.  Grant,  supra;  Locke  v.  Barbour,  62 
Ind.  577;  Gray's  Rule  against  Perpetuities,  sec.  250. 

Another  and  an  independent  reason  why  the  limitation  over 
is  void  and  of  no  effect  is,  that  the  deed  confers  upon  the  taker 
of  the  precedent  estate  a  general  and  unlimited  power  of  dis- 
position. This  feature  of  the  case  need  not  be  enlarged  upon. 
As  has  been  remarked,  the  deed  created  primarily  an  estate  in 
fee  in  the  grantee,  subject  to  a  condition,  however,  that  upon 
the  happening  of  a  certain  contingency  the  land,  "  or  its  pro- 
ceeds that  may  be  realized  by  sale  or  otherwise,  are  to  fall 
back,"  etc.  By  necessary  implication  this  conferred  the  power 
upon,  and  recognized  the  right  of,  the  grantee,  on  arriving  at 
the  age  of  twenty-one  years,  to  dispose  of  the  land.  After 
conferring  an  unrestricted  power  of  sale,  the  attempt  to  hold 
on  to  or  control  the  proceeds  realized  was  futile.  Whatever 
the  intention  of  the  grantor  may  have  been,  the  power  of  dis- 
position was  fatal  to  the  limitation  over,  the  rule  in  such  casea 
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being  that  an  absolute  power  of  sale  in  the  first  taker  renders 
a  subsequent  limitation  over  repugnant  and  void:  Gifford  v. 
Choate,  100  Mass.  343;  Hale  v.  Marsh,  100  Id.  468;  Ramsdell  v. 
Ramsdell  21  Me.  288;  Jones  v.  Bacon,  68  Id.  34;  28  Am.  Rep.  1; 
Van  Gorder  v.  Smith,  99  Ind.  404. 

This  subject  was  exhaustively  considered,  and  the  author- 
ities collected,  in  Van  Home  v.  Campbell,  100  N.  Y.  287;  53 
Am.  Rep.  166. 

The  power  in  the  deed  under  consideration  being  general, 
coupled  with  an  ill-defined  and  ambiguous  interest  in  fee,  the 
efiect  of  the  power  is  to  raise  the  estate  of  the  first  taker,  and 
define  it  as  a  fee-simple  absolute.  Where  the  estate  of  the 
first  taker  is  certain  and  particularily  defined,  or  where 
the  power  is  limited  and  special,  the  power  will  not  enlarge 
the  estate  as  against  a  valid  limitation  over.  Some  rules  must, 
however,  be  framed  by  which  to  arrive  at  the  uncertain  and 
ambiguously  expressed  intention  of  parties,  and  as  absolute 
power  of  disposition  and  absolute  ownership  must,  in  the 
nature  of  things,  be  inseparably  connected,  the  law  declares 
that  he  to  whom  the  one  is  given  acquires  the  other  by  irre- 
sistible implication,  unless  the  contrary  clearly  appears  by 
the  terms  of  the  deed:  Van  Gorder  v.  Smith,  supra,  and  cases 
cited. 

John  V.  Bradbury,  97  Ind.  263,  was  decided  upon  the  facts 
peculiar  to  that  case,  and  contains  nothing  opposed  to  the  con- 
clusion arrived  at  here. 

It  follows  from  the  conclusions  thus  reached  that  the  de- 
murrer to  the  complaint  should  have  been  sustained. 

The  judgment  is  therefore  reversed,  with  costs. 


RSTATE3-TAIL  —  ThEIR    GeKERAL    NaTTTRE,    THE    WORDS    OF    LIMITATION 

Necessakt  to  Create  Them,  in  What  States  They  mat  be  Created, 
Asv  how  Barred.  —  Their  General  Nature.  —  Estates-tail  are  said  to  have 
derived  their  existeace  by  virtue  of  the  statute  de  donis,  A.  D.  1285,  13  Edw. 
I.,  the  lioiitation  being  to  some  particular  heir  or  class  of  issue  of  the  grantee 
instead  of  to  the  general  heirs.  Under  the  above  statute,  the  power  to  alien 
lands  was  cut  off,  and  it  also  had  the  further  efifect  by  the  entailments  thereby 
created  to  create  perpetuities.  These  estates  were  estates  of  inheritance, 
and  wern  divided  into  tenant  in  tail  general  or  special,  the  former  being  an 
«state  limited  to  the  heirs  of  a  man's  body,  the  latter  being  where  the  limita- 
tion was  to  certain  heirs  of  the  donee's  body,  as  the  heirs  of  liis  body  begotten 
of  a  certain  wife.  There  were  also  estates-tail  male  and  estates-tail  female,  the 
limitation  in  the  first  being  to  the  nuile  heirs,  and  in  the  second  to  the  female 
heirs,  of  the  donee's  body:  Willard  on  Real  Estate  and  Conveyances,  2d  ed., 
63;  Boone  on  Real  Property,  sees.  24,  25;  1  Washburn  on  Real  Property, 
Cth  ed.,  97  et  seq.;  4  Kent's  Com.,  12th  ed.,  11  et  seq.;  Price  v.  Taylor,  28 
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Pa.  St.  95;  70  Am.  Dec.  105;  Jetoell  v.  Warner,  35  N.  H.  176;  Pierson  v. 
Lane,  60  Iowa,  60;  2  Bla.  Com.  112.  Another  estate  which  is  classed  by 
Blackstone  aa  among  freeholds,  not  of  inheritance,  is  known  as  "tenant  in 
tail  after  possibility  of  issue  extinct.  This  happens  where  one  is  tenant  in 
special  tail,  and  a  person  from  whose  body  the  issue  was  to  spring  dies  with- 
out  issue,  or  having  left  issue  that  issue  becomes  extinct;  in  either  of  theso 
cases  the  surviving  tenant  in  special  tail  becomes  tenant  in  tail  after  possi- 
bility of  issue  extinct ":  2  Bla.  Com.  124.  An  estate-tail  necessarily  cannot 
extend  to  personalty;  an  ownership  affecting  chattels  is  not  within  the  pur- 
view of  the  statute  de  donis:  1  Washburn  on  Real  Property,  5th  ed.,  100; 
AR>ee  v.  Caiyenter,  12  Cush.  382;  and  where  terms  of  a  bequest  of  personalty 
are  such  as  would  in  a  devise  of  land  create  an  estate-tail,  it  operates  as  aa 
absolute  gift  of  the  personalty,  so  that  a  bequest  over  on  the  failure  of  issuo 
of  the  first  taker  is  void:  Clewland  v.  Havens,  14  N.  J.  Ch.  101;  78  Am. 
Dec.  90. 

Wo7-ds  of  Limitation  Necessary  to  Create  Estates-tail.  —  It  will  be  observed 
that  the  estate  is  one  of  inheritance,  so  that  it  would  follow  that  words  of 
inheritance  should  be  used  to  create  the  fee,  — that  is,  the  word  "heirs," 
in  addition  to  words  of  procreation,  are  necessary,  the  usual  word  for  this 
purpose  being  "body";  and  no  grant  will  create  in  the  donee  a  fee-tail,  if 
either  words  of  inheritance  or  procreation  are  wanting;  but  the  law  in  rela- 
tion to  estates-tail  created  under  a  will  is  not  so  strict,  and  it  has  beea 
held  that  other  equivalent  expressions  will  answer  in  such  case:  2  Bla.  Com. 
115;  Boone  on  Real  Property,  sec.  26;  Tiedeman  on  Real  Property,  ed.  1884, 
sec.  46;  Adams  v.  Boss,  30  N.  J.  L.  605;  82  Am.  Dec.  237;  FaJimey  v.  Hoi- 
singer,  65  Pa,  St.  388;  NigUingale  v.  Burrell,  15  Pick.  104.  "When  the 
limitation  is  to  take  effect,  not  on  an  indefinite  failure  of  issue  of  the  prior 
taker,  but  on  a  failure  of  children  only,  or  a  failure  of  issue  within  a  given 
time,  then  the  limitation  over  will  not  raise  an  estate-tail,  by  implication,  in 
the  prior  taker":  Smith  on  Executory  Instruments,  301,  cited  in  Hill  v.  Hill, 
74  Pa.  St.  173,  15  Am.  Rep.  545,  where  it  was  held  that  a  devise  to  S.,  and 
in  case  of  her  death  "  leaving  no  issue  or  child,"  then  over,  did  not  create  an 
estate-tail.  In  Price  v.  Taylor,  28  Pa,  St.  95,  70  Am.  Dec.  105,  it  was  de- 
cided that  a  fee  is  converted  by  implication  into  an  entail  by  a  limitation 
over  on  the  indefinite  failure  of  issue,  but  if  instead  the  limitation  over  be 
on  default  of  issue  at  the  death  of  the  first  taker,  no  such  implication  arises, 
and  the  limitation  over  merely  reduces  the  fee  to  a  conditional  one,  though 
where  lands  are  devised  to  a  person  and  his  children,  and  ho  has  no  child  at 
the  time  of  the  devise,  an  estate-tail  vests  in  the  parent:  Coursey  v.  Davis, 
46  Pa.  St.  45;  84  Am.  Dec.  519.  So  an  estate-tail  passes  by  a  devise  of  land 
to  be  equally  divided  among  three  persons,  with  a  subsequent  provision  that 
in  case  one  of  them  shall  die  without  lawful  issue,  the  property  given  to  him 
shall  descend  to  the  testator's  heirs  in  fee:  Haytoard  v.  Howe,  12  Gray,  49; 
71  Am.  Dec.  734.  And  a  devise  to  one  and  her  heirs  forever,  "except  she 
should  die  without  an  heir  bom  of  her  own  body,"  then  to  B,  creates  an 
estate-tail,  with  a  remainder  over:  Roach  v,  Martin,  1  Harr.  548;  28  Am.  Dec. 
746.  So  a  limitation  in  a  will  to  one  for  life,  with  a  power  of  appointment 
in  favor  of  the  issue  of  his  body,  and  in  default  of  such  appointment  to  such 
issue,  and  if  he  died  leaving  no  issue  of  his  body,  then  over,  creates  an  estate- 
tail  in  the  first  taker:  Kay  v.  Scales,  37  Pa.  St.  31;  78  Am.  Dec.  399.  So  a 
grant  of  real  property  to  a  married  woman  for  life,  and  thereafter  to  the 
heiis  of  her  body,  and  to  them  and  their  heirs  and  assigns  forever,  creates  in 
her  an  estate  in  fee-tail,  descendible  to  her  eldest  son:  Uileman  v.  Bouslaualu 
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13  P<y  St  344;  53  Am.  Dec  474.  And  a  grant  to  K.  daring  his  natnral  life, 
then  to  his  eldest  male  heir,  and  after  his  decease  "  to  said  male  heirs  and 
assigns  forever,"  creates  an  estate  for  life  in  N.;  and  where,  at  the  time  of 
the  testator's  death,  ho  had  no  children,  but  subsequently  had  several,  but 
died  leaving  only  his  third  son  surviving  him,  it  was  decided  that  such  son 
took  an  estate  in  tail  male:  Canedy  v.  ITaskins,  13  Met.  389;  46  Am.  Dec.  739. 
Rnt  in  Georgia  an  estate-tail  is  not  created  by  a  bequest  to  a  woman  and 
tho  children  of  her  body:  Hoyle  v.  Jones,  35  Ga.  40;  89  Am.  Dec.  273. 

In  What  States  Tliey  may  be  Created.  —  Estates-tail  were  in  force  in  this 
country  up  to  the  time  of  our  severance  from  the  mother  country,  having  come 
in  with  other  existing  laws  known  as  English  jurisprudence:  4  Kent's  Com., 
12th  ed.,  14.  The  existence  of  such  estates  has  been,  however,  absolutely 
abolished  in  many  states,  being  determined  by  statute  to  be  estates  in  fee- 
simple  absolute.  Without  expressly  noting  those  states,  it  will  be  proper  to 
note  that  no  statutes  exist,  so  far  as  we  are  able  to  discover,  in  Idaho,  Iowa, 
Kansas,  Montana,  Nebraska,  New  Hampshire,  Nevada,  Oregon,  South  Caro- 
lina, Texas,  Washington,  and  Wyoming.  Whether  or  not  the  common  law 
exists  in  those  states  must  be  determined  by  the  adjudicated  cases.  In  Pierson 
T.  Lane,  60  Iowa,  60,  the  law  in  that  state  is  fully  considered,  and  the  court 
there  declares  that  the  statute  de  donis  does  not  exist  as  a  part  of  its  common 
law.  The  grant  was  made  to  P.  and  *'  the  heirs  of  her  body  begotten  by  her 
present  husband,"  naming  him.  "  This  grant,"  say  the  court,  "  creates  what 
was  known  at  common  law  as  a  conditional  fee,  and  after  the  statute  de  donis 
as  a  fee-tail  special,  of  which  Blackstone  gives  the  following  illustration:  'As 
when  lands  and  tenements  are  given  to  a  man,  and  the  heirs  of  his  body  on  M. 
—  his  now  wife — to  be  begotten, ' — which  illustration  contains  every  condition 
of  the  grant  now  under  consideration:  2  Bla.  Com.  114.  A  fee  of  this  kind 
was  called  a  conditional  fee,  because  if  the  grantee  died  without  leaving  the 
specified  heirs,  the  land  reverted  to  the  donor.  As  soon,  however,  as  the 
specified  heirs  were  bom,  the  estate  became  absolute,  and  the  grantee  could 
alienate  it.  If,  however,  he  died  without  having  alienated  the  estate,  it 
descended  to  the  specified  heirs  only  to  the  exclusion  of  all  others.  .... 
Under  this  statute  (de  donis)  it  was  held  that  the  donor  was  invested  with  the 
ultimate  fee-simple  of  the  land  expectant  on  the  failure  of  issue,  and  the 
grantee  became  tenant  in  fee-tail  without  the  power  of  alienation  upon 
the  birth  of  specified  heirs  who  inherited  the  estate:  2  Bla.  Com.  110-113." 
The  court  then  reviews  the  statutes  of  Michigan  and  Wisconsin  in  force  on 
this  point  when  Iowa  was  a  part,  respectively,  of  those  territories,  also  the 
subsequent  legislation  relative  to  the  repeal  of  certain  acts  in  those  ter- 
ritories, and  adds:  "  We  do  not  deem  it  necessary  to  determine  the  effect  of 
the  repealing  act  of  July  30,  1840.  The  principles  of  the  common  law  have 
been  adopted  in  this  country  only  so  far  as  applicable  to  the  habits  and  con- 
dition of  our  society,  and  in  harmony  with  the  genius,  spirit,  and  object  of 
our  institutions:  Bo<jer  v.  Siceet,  3  Scam.  121;  Van  Ness  v.  Packard,  2  Pet. 
137;  Ooring  v.  Emery,  16  Pick.  107;  Lindsley  v.  Coats,  1  Ohio,  243;  Common- 
toealth  V.  KnowUon,  2  Mass.  534;  Wagner  v.  Bissell,  3  Iowa,  396.  The  direct 
object  of  the  statute  de  donis  was  to  place  restraints  upon  alienation  and 
create  perpetuities  for  the  purpose  of  maintaining  a  landed  aristocracy.    Such 

purpose  is  entirely  foreign  to  the  genius  and  policy  of  our  institutions 

We  feel  constrained  to  hold  that  the  statute  de  donis  is  not  '  applicable  to  the 
habits  and  conditions  of  our  society,'  nor  in  harmony  with  the  genius,  spirit, 
and  object  of  our  institutions,  and  hence  that  it  is  not  in  force  as  a  part  of 
the  common  law  of  this  state."    So  in  Oregon  such  estates  are  impliedlj 
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abolished,  since  ihe  statute  there  evidently  confers  the  power  of  alienation, 
and  also  the  power  "  to  substitute  a  deed  signed  and  witnessed  for  all  com- 
mon-law conveyances  whatsoever":  Rowland  v.  Warren,  10  Or.  129.  The 
court  in  that  case  construes  the  statute  de  donia  as  converting  the  fee-simpU 
conditional  into  a  fee-tail  by  taking  away  the  tenant's  power  of  alienation. 
Substantially  the  same  ruling  obtains  in  New  Hampshire,  where  it  is  held 
that,  by  implication,  the  statute  of  1789  relating  to  devises  and  descents  re- 
peals the  statute  de  donia,  the  argument  being  that  "if  our  statutes  have 
overturned  the  two  great  objects  of  the  statute  de  donia  to  secure  to  the  eldest 
sons  in  succession  of  the  gi^tee  an  inalienable  interest  in  the  property,  and 
to  the  grantor  and  his  heirs  the  reversion  on  failure  of  the  heirs  of  the  body 
of  the  grantee,  we  may  regard  the  statute  as  repealed,  and  with  it  all  the 
doctrines  of  the  English  law  on  the  subject  of  estates-tail ":  Jewell  v.  War^ 
tier,  35  N.  H.  176;  and  the  court  concludes,  after  exhaustively  reviewing  the 
law,  as  follows:  "Not  one  object  of  the  statute  de  donia  remained,  no  charac* 
teristic  of  an  estate-tail  continued  to  exist,  and  no  other  conclusion  can  bft 
drawn  than  that  the  statute  de  donia  was  impliedly  repealed  and  estates-ta& 
finally  abolished  "  in  that  state  after  the  passage  of  the  act  above  referred  to\ 
Id.  188. 

In  some  of  the  states  the  effect  of  such  provision  as  would,  at  the  common 
law,  amount  to  an  estate- tail  creates  in  the  donee  a  life  estate;  there  passes, 
however,  at  his  death,  to  the  one  to  whom  it  would  pass  at  common  law,  an 
estate  in  fee-simple  absolute:  See  Statutes  of  Arkansas,  Colorado,  Illinois, 
Missouri,  and  Vermont.  It  has  been  held  that  a  quitclaim  deed  from  a  con< 
tingent  remainderman  to  a  tenant  in  tail  in  possession  enlarges  the  latter'a 
estate  to  fee-simple:  Smith  v.  Pendell,  19  Conn.  107;  48  Am.  Dec.  146;  and 
under  the  rule  of  interpretation  that  favors  heirs  in  doubtful  cases,  the  Penn- 
sylvania courts  incline  in  favor  of  an  estate-tail  where  it  descends  to  all  the 
children  equally,  as  such  case  would  be  in  exact  accordance  with  the  laws  of 
lineal  descent  in  that  state:  Price  v.  Taylor,  28  Pa.  St.  95;  70  Am.  Dec.  105; 
but  it  was  held  in  the  same  case  that  the  statute  de  donia  was  repealed  in  that 
state  .by  the  act  of  1855,  the  purpose  of  which  was  to  convert  words  of  entail- 
ment in  estates  thereafter  created  into  words  of  general  inheritance  in  fee; 
and  in  the  later  case  of  Kay  v.  Scatea,  37  Pa.  St.  31,  78  Am.  Deo.  399,  it  was 
also  decided  that  an  estate  in  fee-tail  was,  by  the  act  of  1855,  converted  into 
an  estate  in  fee-simple.  So  in  Kentucky,  words  which  would  under  a  devise 
to  a  woman  create  in  her  an  estate-tail  at  the  common  law,  only  confers  on 
her  an  estate  for  life:  Carr  v.  Estill,  16  B.  Mon.  309;  63  Am.  Dec.  548.  And 
in  Rhode  Island,  a  statute  limiting  an  estate-tail  to  "  children  of  the  first 
devisee  "  is  not  construed  to  limit  the  estate  to  the  children  of  the  first  devi- 
see in  tail:  Lippitt  v.  Huatin,  8  R.  I.  415;  94  Am.  Dec.  115.  In  Omdoff  v. 
Turman,  2  Leigh,  200,  21  Am.  Dec.  608,  it  is  said  that  all  estates-tail  were 
docked  by  the  act  of  1776;  and  that  also  an  alienation  in  fee  by  a  tenant  in 
tail  executed  with  general  warranty  in  1769,  the  tenant  dying  in  1816,  con- 
veys to  the  alienee  a  fee-simple  by  reason  of  the  acts  of  1769  and  1785  abol- 
ing  estates-tail:  Id. 

Uofio  Barred.  —  A  means  of  alienation  was,  subsequent  to  the  statute  de 
donia,  provided  in  England  by  other  statutes,  and  an  estate  might  be  alien- 
ated by  fines  and  common  recoveries.  However,  it  is  not  believed  that  these 
modes  now  exist  in  any  of  the  states:  1  Washburn  on  Real  Property,  83,  84, 
97,  98;  Tiedeman  on  Real  Property,  ed.  1884,  sees.  45,  49,  52;  Williams  on 
Real  Property,  45  etseq.;  2  Bla.  Com.  119;  liichmond  v.  Lippincott,  29  N.  J.  L. 
44.    The  estate,  if  it  exists,  may  bo  conveyed   in   Massachusetts,  Rhode 
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Island,  Pennsylvania,  Maryland,  and  Delaware,  for  which  see  atatntes  of 
those  states;  see  also  Dnoitt  v.  Eldrtd,  4  Watts  &  S.  414;  Taylor  v.  Taylor 
63  Pa.  St  481;  3  Am.  Rep.  565;  Leyle  v.  Edvoarda,  7  Serg.  &  R.  322. 

EsTATKS-TAiL  ARE  FoRBiDDEX  IX  KENTtTCKY,  and  estates  which  at  for- 
mer times  wonld  have  been  deemed  estates- tail  are  now  held  to  be  estates 
in  fee-simple;  and  under  a  deed  worded  thus,  "I,  John  W.,  have  bargained 
and  sold  and  do  transfer  and  convey  to  Jane  W.  (wife  of  Isaac  W.),  and  to 
the  heirs  of  her  body  by  the  said  Isaac  W.,  a  certain  tract  of  land,  ....  to 
have  and  to  hold  the  same  to  said  Jane  W.  and  the  heirs  of  her  body  by  the 
■aid  Isaac  W.,"  it  was  held  that  the  children  of  Jane  and  Isaac  W.  were  a9 
certainly  identified  as  if  they  had  been  named,  and  that  they  took  by  the 
conveyance  a  present  interest  with  their  mother:  Brann  v.  Elzey,  83  Ky.  440. 

In  PENNdTLVANiA,  UNDER  A  Devisk  wordcd  "uuto  Said  sister  and  at  her 
death  to  her  child,  children,  or  other  lineal  descendants,"  it  was  held  that 
the  words  "other  lineal  descendants  "  so  qualify  the  previous  words  "  child, 
children,"  as  to  make  them  words  of  limitation,  and  not  of  purchase,  and  tho 
•state  of  first  taker  ia  an  estate-tail:  Mason  v.  Ammont  117  Pa.  St.  127. 


LomsviLLE,  New  Albany,  and  Chioago  Eailwat 
Company  v,  Wright. 

[115  Indiana,  878.] 

NaoLiosNOE  —  Low  Briixjes Employee  or  Railroad  Company  has 

RioHT  TO  Assume  that  it  has  constructed  and  maintained  its  roadway 
and  bridges  in  such  a  manner  and  condition  that,  as  a  brakeman  upon  its 
trains,  he  can  perform  his  duties  with  reasonable  safety,  and  that  if 
there  is  any  such  danger  to  be  encountered  in  the  service  as  a  low  bridge, 
he  will  be  warned  of  it. 

It  is  the  Duty  of  Master  to  Inporm  Servant  of  Increased  Danger 
AND  Hazard  created  by  him  in  the  change  of  machinery  or  premises, 
tmless  the  servant  has  notice,  or  the  change  and  increased  danger  are  so 
apparent  that  he  ought  to  take  notice. 

MiiflTER  SHOULD  INFORM   SERVANT   WHEN     HlRINQ  HiM  WHERE  THERE  ARI 

Dangers  and  Hazards  known  to  the  former,  or  of  which  he  ought  to 
have  knowledge  by  the  use  of  ordinary  care,  and  which  are  not  ordi- 
narily and  usually  incident  to  the  business,  unless  the  danger  is  so 
apparent  that  the  servant  will  be  bound  to  take  notice  of  it. 

Kailroad  Brakeman  Assumes  Risks  Ordinarily  and  Ppoperlt  Inci- 
dent TO  Sucu  Service,  but  he  does  not  assume  the  risk  of  unusual 
dangers  of  which  he  has  no  knowledge,  or  of  which  he  is  not  bound  to 
take  notice. 

b  IS  Negligence  in  Railroad  Company  to  Construct  and  Maintain 
A  Bridge  so  Low  as  not  to  afford  sufficient  space  to  allow  brakeman  to 
walk  or  stand  without  injury  upon  freight-cars  in  the  discharge  of  hia 
duty  in  the  management  of  trains  passing  under  it;  and  where  the  brake- 
man  has  no  knowledge  of  the  danger,  and  is  injured  by  such  bridge 
while  acting  in  the  line  of  his  duty,  the  company  is  liable. 

Bill  of  Exceptions  is  in  record,  notwithstanding  the  rendition  of  the  judg- 
ment and  the  approval  of  an  appeal  bond  intervened  between  the  over- 
ruling of  a  motion  for  a  new  trial  and  the  giving  of  time  within  which 
to  file  such  bilL 
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Evidence  that  Other  Railways  Maintained  Bridges  Similar  to  That 
BY  Which  Plaintiff  was  Injured  is  not  admissible. 

Compromise,  Offer  of,  Contained  in  a  Letter  is  not  Admissible  m 
Evidence;  nor  are  admissions  in  such  letter  competent  when  not  made 
as  independent  facts,  simply  because  they  are  facts. 

Evidence.  —  Physician  who  has  practiced  medicine  and  surgery  for  mora 
than  twenty  years,  and  who  had  attended  plaintiflF  professionally  for 
some  two  months  after  his  injury,  may,  after  stating  in  detail  his  con- 
dition and  the  character  and  condition  of  his  wounds  at  the  time  h« 
attended  him,  give  his  opinion  as  to  the  probable  results  of  the  plain- 
tiff's  injuries;  and  a  hypothetical  question  involving  the  facts  stated  by 
such  physician  may  properly  be  propounded  to  another  physician. 

Evidence.  —  Fob  the  Purpose  of  Showing  Notice  to  Railroad  Com- 
pany that  Low  Bridge  was  Dangerous,  it  is  competent,  in  action  for 
damages  for  injury  caused  thereby,  to  show  that  on  prior  occasions  other 
persons  on  the  top  of  moving  trains  were  injured  thereby,  and  that  soma 
of  theui  died  in  consequence. 

Practice.  —  To  Bring  Instructions  into  the  Record  without  a  bill  of 
exceptions,  the  Indiana  statute  imperatively  requires  that  they  shall  ba 
signed  by  the  judge  and  filed.  That  they  must  be  thus  filed  is  a  rule 
of  practice  established  by  the  legislature,  which  the  supreme  court  can- 
not change:  R.  S.  1881,  sec.  533,  clause  6. 

Instbcctions.  —  It  is  unnecessary  to  embody  all  the  law  of  the  case  in  ona 
instruction;  and  where  a  rule  of  law  applicable  to  the  case  is  given  in 
one  instruction,  it  iS""not  necessary  to  repeat  it  in  another;  if  an  instruc- 
tion is  not  erroneous  as  to  the  law,  and  is  not  full  enough,  the  party  who 
thinks  it  faulty  should  submit  additional  instructions. 

Instructions.  —  All  instructions  given  must  be  considered  together,  and  if, 
so  considered,  they  correctly  and  intelligibly  state  the  law,  and  are  not 
confusing  to  the  jury,  the  judgment  will  not  be  reversed  because  of  in- 
accuracy of  some  particular  instruction. 

Although  Instruction  is  Erroneous,  yet  if  it  appear  from  the  finding 
of  the  jury  that  it  was  a  harmless  error,  it  can  furnish  no  ground  of 
complaint. 

W.  F.  Stillwelly  G.  W.  Friedky,  and  G.  W.  Easley,  for  the 
appellant. 

W.  P.  Adkimon,  M.  F.  Chilcote,  J.  P.  Wright,  and  E.  P.  Ham- 
mond, for  the  appellee. 

ZoLLARs,  J.  It  is  charged  in  the  complaint  that  near  Put- 
nam vi  lie  the  track  of  the  railroad  is  laid  in  a  deep  cut,  over 
which  Ih  a  bridge  upon  a  public  highway;  that  the  railroad 
company  negligently  constructed,  and  has  negligently  main- 
tained, the  bridge  so  low  as  not  to  afford  sufficient  space  to 
allow  brakemen  walking  or  standing  upon  freight-cars  in  the 
discharge  of  their  duty  in  the  management  of  trains  to  pass 
under  it  with  safety;  that  the  railway  company  could,  and 
should,  have  so  constructed  the  bridge  that  brakemen  could 
thus  pass  under  it  in  safety;  that  it  had  full  knowledge  that 
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the  bridge  was  dangerous  to  its  brakemen  operating  its  trains; 
that  it  negligently  failed  to  place  upon  or  about  the  bridge 
lights  or  other  danger  signals  in  common  use  with  well-man- 
aged railways,  to  warn  brakemen  of  the  danger. 

It  is  further  alleged  that  on  and  for  a  short  time  prior  to 
January  13,  1882,  appellee  was  engaged  in  the  service  of  the 
railway  company  as  a  brakeman  upon  a  freight  train  which 
passed  back  and  forth  over  the  road,  under  the  bridge,  and 
that,  with  full  knowledge  of  the  dangerous  condition  of  the 
bridge,  the  railway  company  negligently  failed  to  notify  him 
of  the  danger;  that  when  the  train  upon  which  he  was  en- 
gaged as  a  brakeman  was  approaching  the  bridge  at  about 
three  o'clock,  a.  m.,  of  January  13,  1882,  and  when  the  rain 
was  falling,  and  a  heavy  fog  and  intense  darkness  covered 
everything,  so  that  appellee  could  not  see  or  determine  what 
point  the  train  was  passing  or  approaching,  and  being  unac- 
quainted with  that  part  of  the  railway,  and  not  knowing  that 
the  train  was  approaching  a  dangerous  bridge,  appellee  obeyed 
a  call  to  brakes,  made  by  the  engineer  in  charge  of  the  engine, 
and  went  upon  the  top  of  the  cars  to  set  the  brakes,  as  it  was 
his  duty  to  do  as  such  brakeman ;  and  that  while  setting  the 
brakes  the  train  passed  under  the  bridge,  which,  without  any 
fault  or  negligence  on  his  part,  was  brought  in  contact  with 
the  back  part  of  his  head  with  such  force  as  to  fracture  his 
skull,  thereby  rendering  him  unconscious  for  weeks,  causing 
him  great  suflFering,  both  physical  and  mental,  so  as  to  impair 
his  mind,  causing  paralysis  of  his  right  side,  and  thus  render- 
ing him  a  cripple  for  life,  so  that  he  is,  and  will  continue  to 
be,  unable  to  make  a  living  by  manual  or  mental  labor.  The 
complaint  closes  with  a  general  charge  that  all  of  the  injuries 
were  the  result  of  negligence  on  the  part  of  the  railway  com- 
pany, and  without  negligence  on  the  part  of  appellee. 

A  motion  was  made  below  for  an  order  upon  appellee  to 
make  the  complaint  more  specific.  The  motion  was  over- 
ruled. 

We  have  considered  the  arguments  of  counsel  in  support  of 
the  motion,  but  do  not  think  that  the  matter  is  of  sufl&cient 
importance  to  require  more  than  a  statement  that,  whether 
the  ruling  of  the  court  below  was  right  or  wrong,  no  substan- 
tial injury  could  result  to  appellant. 

The  court  below  overruled  a  demurrer  to  the  complaint, 
and  also  a  motion  by  appellant  for  judgment  in  its  favor  upon 
the  answers  of  the  jury  to  the  interrogatories  submitted  by  its 
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counsel.     Those  rulings  are  assigned  as  errors.    They  may  be 
considered  together. 

The  substance  of  the  answers  of  the  jury  to  the  interroga- 
tories, so  far  as  material,  is  as  follows:  — 

At  the  time  of  the  injury  to  appellee,  the  railway  company 
was  maintaining,  and  for  seven  years  prior  thereto  had  main- 
tained, an  overhead  bridge  upon  a  highway  crossing  its  track 
a  short  distance  south  of  the  town  of  Putnamville.  The  dis- 
tance from  the  top  of  the  rails  upon  the  track  to  the  bridge 
above  was  and  is  fifteen  feet  and  nine  inches.  The  box  freight 
cars  used  by  appellant  were  eleven  feet  high.  Neither  ap- 
pellee nor  any  other  full-grown  man  could  walk  or  stand  erect 
upon  the  top  of  such  box-cars  passing  upon  the  track  under 
the  bridge  without  coming  in  contact  with  it.  The  only  way 
in  which  appellee  could  have  passed  under  the  bridge  in 
safety,  when  upon  the  top  of  such  box-cars,  was  to  sit  down, 
or  stoop  very  low.  He  could  neither  sit  down  nor  stoop  low 
enough  to  escape  danger,  and  at  the  same  time  apply  the 
brakes.  The  railway  company  neither  erected  nor  maintained 
any  danger  signals  to  warn  brakemen  of  the  approach  to  or 
nearness  of  the  bridge.  By  reason  of  the  lowness  of  the 
bridge,  and  the  lack  of  danger  signals,  the  service  of  a  brake- 
man  upon  appellant's  freight  trains  over  that  part  of  its  road 
was  a  hazardous  and  dangerous  service,  and  that  fact  and  all 
other  facts  in  relation  to  the  bridge  were  known  to  the  railway 
company  before  and  at  the  time  it  employed  appellee  as  a  brake- 
man,  and  at  the  time  he  was  injured.  Previous  to  his  em- 
ployment upon  appellant's  road,  appellee  had  had  about  one 
month's  experience  as  a  brakeman  upon  the  Ohio  and  Missis- 
sippi railroad.  He  was  first  employed  by  appellant  on  the 
fifth  day  of  October,  1881,  as  a  brakeman  upon  a  freight  train, 
his  run  being  from  New  Albany  to  Greencastle,  and  continued 
in  the  service  until  the  fourth  day  of  November,  1881.  That 
run  carried  him  under  the  bridge  in  question.  During  that 
employment  he  passed  with  his  train  under  the  bridge  from 
eight  to  ten  times  in  the  daytime,  and  the  same  number  of 
times  in  the  night.  Subsequently,  and  on  the  eleventh  or 
twelfth  day  of  January,  1882,  appellee  was  again  employed  by 
the  railway  company  as  a  head  brakeman  to  assist  in  operat- 
ing freight  trains,  his  run,  as  before,  being  from  New  Albany 
to  Greencastle,  and  under  the  low  bridge.  From  his  first  em- 
ployment up  to  the  time  of  his  injury,  he  had  passed  under 
the  bridge  from  seventeen  to  twenty  times,  one  half  of  the 
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number  being  in  the  night-time.  At  no  time  previous  to  hia 
injury  did  ho  know  that  the  bridge  was  too  low  to  allow  him 
to  pass  under  it  with  safety  when  standing  or  walking  upon 
the  Inix-cars  in  attending  to  the  brakes.  He  had  no  knowledge 
that  the  service  was  a  hazardous  one  by  reason  of  the  low 
bridge,  and  was  not  notified  of  that  fact,  nor  of  any  fact  ai 
connt'cted  with  the  bridge,  either  by  the  railway  company  oi 
any  other  person.  The  jury  further  answered  that,  prior  to 
his  injury,  appellee  did  not  have  an  opportunity  to  know  that 
the  l>ridge  was  too  low  to  allow  him  to  pass  under  it  with 
safety  when  standing  or  walking  upon  the  top  of  freight-cars. 
They  also  answered  that  he  made  no  effort  to  ascertain  the 
height  of  the  bridge,  or  whether  or  not  he  could  with  safety 
pass  under  it  when  upon  the  top  of  box-cars  attending  to  the 
brakes. 

They  further  answered  that  the  danger  of  brakemen  being 
struck  by  the  bridge  was  an  open  and  obvious  one  in  the  day- 
time, but  not  at  night.  They  still  further  answered  that,  dur- 
ing the  time  appellee  was  in  the  employ  of  the  railway  company, 
he  could  not,  by  an  ordinarily  careful  use  of  the  opportunities 
afforded  him,  have  discovered  that  the  bridge  was  so  low  as  to 
be  dangerous. 

On  the  morning  of  the  thirteenth  day  of  January,  1882,  when 
it  was  yet  dark,  appellee  started  with  his  train  south  from  the 
Greencastle  junction  towards  New  Albany.  He  knew  that  the 
first  station  south  was  Putnamville,  and  that  the  bridge  in 
question  was  near  to  and  south  of  the  station,  but  he  did 
not  know  of  the  danger.  When  within  about  one  third  of  a 
mile  of  Putnamville,  the  engineer,  by  the  use  of  the  steam- 
whistle,  called  for  the  setting  of  brakes.  In  obedience  to  that 
call,  appellee  went  upon  the  top  of  the  cars  and  moved  from 
the  front  towards  the  rear  end  of  the  train,  until  he  reached 
the  brake.  The  train  was  moving  over  a  down-grade,  and  did 
not  stop  at  Putnamville,  but  passed  through  and  under  the 
bridge  some  fifteen  hundred  feet  south,  the  engineer  not  hav- 
ing shut  off  the  steam  soon  enough  to  stop  the  train  at  the 
station.  As  the  train  passed  under  the  bridge,  appellee  being 
at  the  brake  in  a  stooping  posture,  and .  his  face  towards  the 
rear  of  the  train,  the  bridge  struck  him  upon  the  back  of  the 
head,  about  one  and  one  half  inches  from  the  top. 

When  called  upon  the  top  of  the  cars,  appellee,  because  rJ^ 
the  darkness,  did  not  know  what  portion  of  the  road  the  traiu 
was  passing  over.     When  the  train  was  passing  through  Put 
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namville,  he  was  not  aware  of  the  fact,  and  when  injured,  did 
not  know  that  the  train  was  near  the  bridge.  After  going 
upon  the  top  of  the  cars,  he  did  not  look  in  the  direction  in 
which  the  train  was  moving,  and  could  not  have  seen  the 
bridge  had  he  looked,  because  of  the  darkness.  Appellee 
could  not,  by  the  use  of  ordinary  care  and  diligence,  have 
avoided  the  injury. 

In  support  of  the  motion  for  judgment  in  favor  of  the  rail- 
way company  upon  the  above  answers  to  the  interrogatories, 
its  counsel  argue  that,  upon  the  facts  disclosed,  it  must  be 
presumed  and  concluded,  as  a  matter  of  law,  that  appellee 
contracted  with  the  company  with  reference  to  the  hazardous 
nature  of  the  service,  and  that  therefore  he  cannot  recover. 

The  objections  urged  to  the  complaint,  as  we  gather  from 
the  argument,  are:  1.  That  no  facts  are  alleged  showing  that 
the  railway  company  was  under  a  duty  to  erect  or  maintain 
any  other  or  different  bridge  from  that  in  question;  2.  That 
no  facts  are  averred  showing  that  it  was  the  duty  of  the  rail- 
way company  to  have  warned  appellee  of  the  danger,  because 
the  danger  was  in  its  nature  open  and  obvious;  3.  That  it  is 
not  shown  by  the  averments  of  the  complaint  that  appellee's 
ignorance  of  the  lowness  of  the  bridge  was  not  the  result  of 
want  of  ordinary  care  on  his  part;  4.  That  no  facts  are  averred 
showing  that  the  bridge  was  not  built  in  the  usual  and  ordi- 
nary way,  and  of  the  usual  and  ordinary  height;  and  5.  That 
it  is  not  averred  that  appellee  did  not  know  that  the  bridge 
was  dangerous,  by  reason  of  being  too  low  for  a  brakeman  to 
pass  safely  under  it  when  standing  or  walking  upon  the  top 
of  box-cars. 

We  think  that  the  complaint  sufficiently  shows  that  appel- 
lee had  no  knowledge  of  the  dangerous  condition  of  the  bridge. 
We  think,  too,  that  the  complaint  sufficiently  shows  that  ap- 
pellee's ignorance  of  the  condition  of  the  bridge  was  not  the 
result  of  his  own  negligence.  There  is  also  a  broad  averment 
in  the  complaint  that  appellee  received  the  injury  without  any 
negligence  on  his  part:  See  Town  of  Rushville  v.  AdamSy  107 
Ind.  475;  57  Am.  Rep.  124,  and  cases  there  cited. 

He  was  required  to  observe  ordinary  care  for  his  own  safety, 
but  he  was  not  required  to  go  over  the  road  upon  a  tour  of 
inspection,  looking  for  defective  bridges  or  faulty  tracks,  be- 
fore engaging  in  the  service. 

Because  of  its  duty  to  him,  appellee  had  a  right  to  assume 
that  the  railway  company  had  constructed  and  maintained  its 
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roadway  and  bridges  in  such  a  manner  and  condition  that,  as 
a  brakeman  upon  its  trains,  he  could  perform  his  duties  with 
reasonable  safety,  and  that  if  there  was  any  such  danger  to  be 
encountered  in  the  service  as  the  low  bridge,  he  would  be 
warned  of  it. 

In  the  case  of  Boyce  v.  Fitzpatrick,  80  Ind.  526,  529,  in  com- 
menting upon  cases  cited,  it  was  said:  "  These  cases  show 
that  while  a  servant  assumes  the  risk,  more  or  less  hazardous, 
of  the  service  in  which  he  engages,  he  has  a  right  to  assume 
that  all  reasonable  attention  will  be  given  by  his  employer  to 
his  safety,  and  that  he  shall  not  be  carelessly  and  needlessly 
exposed  to  risks  which  might  be  avoided  by  ordinary  care  and 
precaution  on  the  part  of  his  employer."  See  also  Rogers  v. 
Overton,  87  Ind.  410,  413. 

In  the  recent  case  of  Pittsburgh  etc.  R'y  Co.  v.  Adams,  105 
Ind.  151,  161,  this  court  said  that,  as  a  general  rule,  in  the 
contract  of  hiring  there  is  an  implied  undertaking  upon  the 
part  of  the  master  that  he  will  use  all  reasonable  care  to  fur- 
nish safe  premises,  machinery,  and  appliances  for  the  conduct- 
ing of  the  business  safely. 

In  the  recent  case  of  Baltimore  etc.  R.  R.  Co.  v.  Rowan,  104 
Ind.  88,  93,  in  speaking  of  low  bridges,  in  a  case  in  all  essen- 
tials like  that  before  us,  and  after  citing  the  cases  pro  and  con, 
it  was  said:  "  It  seems  to  us  that  a  railroad  company  is  and 
ought  to  be  required  to  construct  and  maintain  its  roadway 
and  appendages  and  its  overhead  structures  in  such  a  manner 
and  condition  that  its  employee  or  servant  can  do  and  per- 
form all  the  labors  and  duties  required  of  him  with  reasonable 
safety."  See  the  cases  there  cited;  see  also  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Umiback  v.  Lake  Shore  etc.  R'y  Co.,  83  Id. 
191;  Louisville  etc.  R.  R.  Co.  v.  Orr,  84  Id.  50;  Atlas  Engine 
Works  V.  Randall,  100  Id.  293;  50  Am.  Rep.  798. 

In  the  case  of  Indianapolis  etc.  R.  R.  Co.  v.  Love,  10  Ind. 
654,  in  speaking  of  the  duty  of  the  master  to  furnish  a  safe 
roadway,  and  to  inform  the  servant  of  unusual  dangers,  it  was 
said:  "  If  a  defect  existed  in  the  road  which  was  known  to 
the  company,  but  which  it  was  impossible  for  them  to  imme- 
diately remove  or  remedy,  and  in  consequence  thereof  the 
road  was  unsafe  but  not  impassable,  and  yet  they  should 
place  an  employee  upon  the  road,  and  suffer  him,  in  igno- 
rance of  said  defect,  to  attempt  to  operate  it,  and  injury  should 
thereby  result  to  him,  certainly  there  would  be  a  liability.'* 
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See  also  Thayer  v.  St.  Louis  etc.  R.  R.  Co.,  22  Ind.  26;  85  Am. 
Dec.  409. 

In  the  case  of  Baxter  v.  Roberts,  44  Cal.  187,  13  Am.  Rep. 
160,  it  was  said:  "That  one  contracting  to  perform  labor  or 
render  service  thereby  takes  upon  himself  such  risks  and  only 
such  as  are  necessarily  and  usually  incident  to  the  employ- 
ment, is  well  settled.  Nor  is  there  any  doubt  that  if  the 
employer  have  knowledge  or  information  showing  that  the 
particular  employment  is  from  extraneous  causes  known  to 
him  hazardous  or  dangerous  to  a  degree  beyond  that  which  it 
fairly  imports  or  is  understood  by  the  employee  to  be,  he  is 
bound  to  inform  the  latter  of  the  fact,  or  put  him  in  posses- 
sion of  such  .information;  these  general  principles  of  law  are 
elementary  and  firmly  established,"  etc. 

The  facts  in  the  case  of  Illinois  Central  R.  R.  Co.  v.  Welch, 
52  111.  183,  4  Am.  Rep.  593,  in  brief,  were  these:  The  railroad 
track  at  Mendota  was  about  eighteen  inches  from  the  edge  of 
an  awning,  which  projected  from  the  station-house,  so  that 
when  a  freight-car  stood  upon  the  track  the  inside  edge  of  the 
car  was  about  even  with  the  outer  edge  of  the  awning.  The 
awning  was  about  eighteen  inches  higher  than  the  car.  There 
being  a  signal  for  brakes,  the  plaintiff  in  the  case,  a  brake- 
man,  ran  upon  the  ladder  on  the  side  of  a  car,  and  before 
reaching  the  roof  was  struck  by  the  awning  and  injured.  It 
was  insisted,  in  behalf  of  the  railway  company,  that  there 
could  be  no  recovery,  for  the  reason  that  the  brakeman  had 
assumed  the  risks  incident  to  the  service,  and  had  an  oppor- 
tunity to  know  of  the  danger  from  the  awning.  In  answer  to 
that  contention,  the  court  said:  "There  are  many  freight 
depots  and  station-houses  upon  the  line  of  the  Central  rail- 
way, and  it  would  be  preposterous  in  us  to  say,  or  to  ask  a  jury 
to  say,  that  a  brakeman  engaging  in  the  service  of  the  com- 
pany must  be  held  to  know  whether  or  not  there  may  be  one 
among  them  whose  roof  or  awning  so  projects  over  the  line  of 
roaS  that  a  brakeman  on  a  freight  train,  in  the  performance 
of  his  duties,  would  be  liable  to  be  swept  from  the  train  by  a 
collision  with  it.  We  held,  in  Chicago  etc.  R.  R.  Co.  v.  Swett, 
45  111.  201,  92  Am.  Dec.  206,  that  the  corporation  is  bound  to 
furnish  to  its  servants  safe  materials  and  structures,  and  must, 
in  the  first  instance,  properly  construct  its  road  with  all  its 
necessary  appurtenances.  This  of  course  includes  the  obliga- 
tion to  keep  in  proper  repair.  When  the  appellee  entered  the 
service  of  this  company,  he  had  a  right  to  presume  that  it 
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bad  in  these  respects  discharged  its  obligations.  The  ordi- 
nary perils  of  railroad  life  he  of  course  assumed,  and  also  any 
special  dangers  arising  from  the  peculiar  condition  of  the  road 

80  far  as  he  knew  of  their  existence But  it  would  have 

been  morally  impossible  for  him  to  have  ascertained  the  ex- 
istence of  all  such  special  perils  as  this  which  caused  the 
injury,  and  there  is  no  reason  for  supposing  that  he  had  ac- 
quired such  knowledge  before  the  accident,  as  ho  had  been 
but  two  months  upon  the  road,  and  had  always  passed  the 
station  where  he  was  injured  in  the  night,  except  upon  two 
trips.  Moreover,  it  is  to  be  remarked  that  the  danger  was  of 
such  a  character  that  it  might  well  escape  the  observation  of 
a  person  who  had  been  even  for  a  long  time  upon  the  road." 

In  Mr.  Wood's  work  on  railway  law,  volume  3,  at  pages  1480 
and  1481,  in  speaking  of  low  bridges,  and  the  cases  in  which 
it  was  held  that  the  railway  company  was  not  liable,  it  is  said 
that  the  doctrine  of  those  cases  proceeds  upon  the  ground  that 
the  servant  knew  of  the  hazard,  and  therefore  assumed  the 
risk  incident  to  it,  and  that  the  master  will  be  liable  where  the 
circumstances  are  such  that  the  servant  cannot  be  charged 
with  such  knowledge. 

As  it  is  the  duty  of  the  master  to  inform  his  servant  of  in- 
creased danger  and  hazard  created  by  him  in  the  change  of 
machinery  or  premises,  unless  the  servant  has  notice,  or  the 
change  and  increased  danger  are  so  apparent  that  he  ought  to 
take  notice,  so,  where  there  are  dangers  and  hazards  known  to 
the  master,  or  of  which  he  ought  to  have  knowledge  by  the 
use  of  ordinary  care,  and  which  are  not  ordinarily  and  usually 
incident  to  the  business,  he  should  inform  the  servant  of  such 
danger  when  hiring  him,  unless  the  danger  is  so  apparent  that 
the  servant  will  be  bound  to  take  notice  of  it:  Hawkins  v. 
Johnson,  105  Ind.  29,  35;  55  Am.  Rep.  169;  Pittsburgh  etc.  R'y 
Co.  V.  AdamSy  105  Ind.  151,  165;  Bradbury  v.  Goodwin,  108 
Id.  286. 

A  person  contracting  to  work  upon  a  railway  as  a  brake- 
man  assumes  the  risks  ordinarily  and  properly  incident  to 
such  service,  but  he  does  not,  by  such  hiring,  assume  the  risk 
of  unusual  dangers  of  which  he  has  no  knowledge,  or  of  which 
he  is  not  bound  to  take  notice. 

It  cannot  be  said  here  that  by  the  contract  of  hiring  appel- 
lee assumed  the  risk  of  injury  from  the  bridge  by  which  he 
was  injured.  Clearly,  it  ought  not  to  be  said  that  the  railway 
company  was  under  no  duty  to  build  and  maintain  the  bridge 
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in  a  different  manner  and  condition  from  what  it  did.  It  is 
charged  in  the  complaint,  and  shown  by  the  answers  of  the 
jury  to  the  interrogatories,  that  the  railway  company  was 
guilty  of  negligence  both  in  the  building  and  maintenance  of 
the  bridge. 

It  is  charged  in  the  complaint  that  it  was  so  low  tnat  a 
brakeman,  in  the  discharge  of  his  duty  in  setting  brakes,  could 
not,  without  injury,  walk  or  stand  upon  the  top  of  the  cars.  It 
is  shown  by  the  answers  of  the  jury  to  the  interrogatories  that 
the  distance  from  the  top  of  the  rails  to  the  bridge  was  fifteen 
feet  and  nine  inches,  and  that  the  box-cars  were  eleven  feet 
high,  thus  leaving  a  space  of  four  feet  and  nine  inches  only  be- 
tween the  top  of  the  cars  and  the  bridge.  To  say  that  a  rail- 
way company  has  performed  its  whole  duty  when  it  erects  and 
maintains  such  a  bridge  is  in  effect  to  say  that  it  may  aban- 
don all  reasonable  care  for  the  safety  of  its  brakemen  upon  its 
trains.  At  best,  that  service  is  hazardous  enough.  Surely  the 
railway  companies  should  not  increase  the  danger  by  the  erec- 
tion and  maintenance  of  such  low  bridges.  All  reasonable 
precautions  ought  to  be  taken  to  decrease  the  danger  as  much 
as  possible.  There  can  be  no  suflBcient  reason  for  a  holding 
that  while  the  railway  company  must  exercise  reasonable  care 
to  provide  a  safe  roadway  and  bridges  below,  it  may  aban- 
don, to  a  large  extent,  all  care  as  to  bridges  above. 

Called,  as  they  often  are,  to  their  brakes  upon  the  top  of  the 
train  in  rainy  and  dark  nights,  when  they  have  no  means  of 
determining  exactly  the  portion  of  the  road  over  which  the 
train  is  passing,  it  might  be  expected  that  brakemen  will  be 
injured  by  collisions  with  bridges  such  as  that  described  in 
the  complaint  and  the  answers  of  the  jury  to  the  interroga- 
tories. 

Assuming  that  railway  companies  perform  the  duties  which 
they  owe  to  their  employees,  it  cannot  be  conceded  that  the 
bridge  in  question  was  built  of  the  usual  and  ordinary  height. 

There  is  nothing  in  the  complaint  or  the  answers  of  the  jury 
to  the  interrogatories  showing,  or  tending  to  show,  that  it  is  a 
usual  or  customary  thing  for  railway  companies  to  build  and 
maintain  overhead  bridges  so  low  as  that  which  caused  the 
injury  to  appellee. 

It  is  shown  that  appellee  had  no  knowledge  of  the  condition 
of  the  bridge,  and  that  his  want  of  knowledge  was  not  the  re- 
sult of  negligence  on  his  part.  Because  of  his  want  of  knowl- 
edge, and  the  increased  and  unusual  hazard  caused  by  the 
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lowness  of  the  bridge,  it  cannot  be  said  that  appellee  volun- 
larily  assumed  the  risk  of  injury  therefrom. 

Both  the  demurrer  to  the  complaint  and  the  motion  for 
judgment  in  favor  of  appellant  upon  the  interrogatories  were 
properly  overruled. 

In  answer  to  their  contention  that  the  bill  of  exceptions  is 
not  in  the  record,  because  the  rendition  of  the  judgment  and 
the  approval  of  an  appeal  bond  intervened  between  the  over- 
ruling of  the  motion  for  a  new  trial  and  the  giving  of  time 
within  which  to  file  a  bill  of  exceptions,  we  refer  appellee's 
counsel  to  the  recent  case  of  Kopelke  v.  Kopelke,  112  Ind.  435. 

Appellant's  counsel  oflfered  to  prove  that  there  are  bridges 
on  all  railways  in  the  United  States  too  low  for  brakemen, 
standing  or  walking  upon  the  top  of  ordinary  box-cars,  to 
pass  under  with  safety.  The  court  below  did  not  err  in  ex- 
cluding the  evidence.  As  we  have  seen,  a  railway  company 
falls  short  of  its  duty  if  it  constructs  overhead  bridges  so  low 
as  to  be  dangerous  to  its  brakemen  in  the  discharge  of  their 
duties.  If  such  bridges  are  constructed,  it  is  the  duty  of  the 
company  to  notify  its  brakemen  of  the  danger,  unless  they 
already  have  knowledge,  or  the  circumstances  are  such  that 
they  are  bound  to  take  notice.  That  other  companies  may 
have  neglected  their  duty,  and  built  and  maintained  low  and 
dangerous  bridges,  cannot  exonerate,  or  tend  to  exonerate,  ap- 
pellant from  liability.  There  may  be  some  such  bridges  upou 
other  roads;  but  there  was  no  ofifer  to  prove  that  they  are  in 
such  general  use  as  to  be  an  ordinary  and  usual  incident  of 
the  service  of  brakemen.  Here,  appellee  had  had  but  two 
months'  experience  as  a  brakeman,  and  had  no  knowledge  of 
the  low  bridge.  The  fact  that  other  railway  companies  may 
have  maintined  some  of  their  bridges  so  low  as  to  be  danger- 
ous is  not  sufl&cient  to  charge  appellee  with  notice  here.  If 
Buch  low  bridges  are  thus  maintained,  they  are  surely  the 
exception,  and  not  the  rule:  Louisville  etc.  R'y  Co.  v.  Pedigo^ 
108  Ind.  481. 

Appellant's  counsel  first  offered  to  introduce  in  evidence  a 
letter,  and,  second,  a  portion  of  a  letter,  written  by  appellee  to 
an  officer  of  the  railway  company  before  this  action  was  com- 
menced. It  is  earnestly  insisted  that  the  court  erred  in  ex- 
cluding the  letter  and  the  portion  thus  offered.  The  letter  was 
written  in  answer  to  one  received  by  appellee.  It  is  well  set- 
tled that  an. offer  or  proposition  for  a  compromise  of  a  legal 
controversy,  not  accepted,  is  not  competent  evidence  for  or 
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against  either  party:  Board  of  Commissioners  v.  Verbargy  63 
Ind.  107;  Dailey  v.  Coons,  64  Id.  545. 

It  is  also  settled  that  an  admission  of  an  independent  fact, 
in  no  way  connected  with  the  offer  of  compromise,  although 
made  during  the  negotiations,  is  competent  evidence. 

In  the  case  of  Wilt  v.  Bird,  7  Blackf.  258,  it  was  said:  "An 
offer,  concession,  or  admission  made  in  the  course  of  an  in- 
effectual treaty  of  compromise,  and  constituting  in  itself  the 
point  yielded  for  the  sake  of  peace,  and  not  because  it  was 
just  or  true,  is  not  competent  evidence  against  the  party  mak- 
ing it;  but  the  law  is  otherwise  with  regard  to  an  independent 
fact  admitted  to  be  true,  but  not  constituting  such  yielded 
point." 

An  admission  of  a  fact,  not  made  simply  because  it  is  a 
fact,  but  expressly  or  clearly  for  the  sake  of  and  as  a  part  of 
an  attempted '  compromise,  is  not  competent  evidence  in  a 
subsequent  action  against  the  party  making  it:  Cates  v.  Kel- 
logg, 9  Ind.  506. 

And  so  if  an  admission  is  made,  not  simply  because  it  is  a 
fact,  but  to  open  the  way  to  a  compromise,  it  is  not  admis- 
sible: Binford  v.  Young,  115  Ind.  174. 

That  the  letter,  as  a  whole,  constituted  an  offer  of  com- 
promise, is  not  questioned.  We  have  examined  the  letter 
carefully,  and  are  fully  persuaded  that  no  portion  of  it  is  com- 
petent evidence  in  this  action  against  appellee. 

It  is  very  apparent  that  nothing  was  admitted  as  an  inde- 
pendent fact  simply  because  it  was  a  fact,  if,  indeed,  it  can 
be  said  that  there  is  any  admission  or  statement  that  could 
in  any  way  be  beneficial  to  appellant.  On  the  other  hand, 
it  seems  very  clear  to  us  that  all  that  was  written  was  by  way 
of  argument  for  the  purpose  of  bringing  about  an  adjustment 
to  avoid  litigation.  The  whole  letter  had  that  single  object 
in  view,  and,  as  said  in  the  case  of  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527,  548,  in  speaking  of  an  offer  to 
introduce  a  portion  of  a  letter  written  with  the  object  of  effect- 
ing a  compromise,  "it  contains  no  statement  which  can  bo 
separated  from  the  offer  and  convey  the  idea  which  was  in  tha 
writer's  mind." 

Dr.  S.  W.  Yost,  at  the  time  of  the  trial,  had  been  a  practic- 
ing physician  and  surgeon  for  more  than  twenty  years.  Prima 
facie,  at  least,  that  rendered  him  competent  to  give  an  opinion 
as  to  the  probable  result  of  appellee's  injuries.  He  had  at- 
tended him  as  physician  for  some  two  months  after  he  waa 
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Injured,  at  which  time  he  was  also  in  the  employ  of  the  rail- 
way company  as  surgeon. 

After  stating  in  detail  appellee's  condition,  and  the  char- 
acter and  condition  of  his  wounds  at  the  time  he  attended 
him,  he  was  allowed  to  state  that  the  probabilities  are  that 
he  will  never  to  any  great  extent  be  able  to  perform  manual 
or  mental  labor  without  a  removal  of  a  depressed  portion  of 
the  bone,  which  was  and  is  pressing  upon  the  brain,  by 
reason  of  the  wound  upon  the  head,  and  that  such  an  opera- 
tion would  be  fraught  with  great  danger.  It  was  competent 
for  Dr.  Yost  to  give  his  opinion  as  to  the  probable  results  of 
appellee's  injuries:  Carthage  T.  Co.  v.  Andrews,  102  Ind.  138, 
145;  52  Am.  Rep.  653;  Louisville  etc.  R'y  Co.  v.  Wood,  113 
Ind.  544;  Louisville  etc.  Ry  Co.  v.  Falvey,  104  Id.  409;  City 
cf  Fort  Wayney.  Coombs,  107  Id.  75;  57  Am.  Rep.  82. 

His  evidence  in  that  regard  was  not  incompetent  because 
he  had  not  attended  appellee  continuously  up  to  the  time  of 
the  trial.  He  could  state  his  opinion,  based  upon  his  knowl- 
edge and  observation  at  the  time  he  attended  appellee.  Had 
he  attended  him  continuously,  his  testimony  might  have  been 
of  more  weight,  but  it  would  have  been  no  more  competent. 

Objections  were  made  below,  and  are  urged  here,  to  the 
testimony  of  Dr.  Harry  L.  Taylor.  He  had  been  a  physician 
and  surgeon  since  1872,  and  at  the  time  of  the  trial  was  a 
professor  in  the  Indiana  Eclectic  Medical  College.  Prima 
facie,  he  was  competent  to  give  an  opinion  as  to  the  proba- 
ble results  of  the  fracture  of  appellee's  skull.  Dr.  Yost  had 
given  a  detailed  statement  of  appellee's  condition  for  two 
months  after  he  had  received  the  injury.  A  hypothetical 
question,  involving  the  facts  as  stated  by  him,  was  propounded 
to  Dr.  Taylor,  and  upon  that  he  was  allowed  to  give  his  opin- 
ion as  to  the  probable  results  of  the  injuries.  The  testimony 
of  Dr.  Yost  as  to  appellee's'condition  at  the  time  he  attended 
and  treated  him  was  competent  evidence  in  the  case,  and 
hence  it  was  competent  to  embody  the  facts  so  given  in  a 
hypothetical  question  to  Dr.  Taylor.  Here,  again,  the  testi- 
mony of  Dr.  Taylor  was  competent,  although  it  might  have 
been  of  more  weight  and  importance  had  it  been  based  upon 
a  hypothetical  question  embodying  the  facts  as  to  appellee's 
condition  at  the  time  of  the  trial. 

With  a  description  of  the  locality,  the  height  of  the  bridge, 
and  a  statement  that  no  danger  signals  were  kept  at  the  bridge, 
John  B.  Cooper  was  allowed  to  state  that,  prior  to  the  injury 
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to  appellee,  three  persons,  giving  their  names,  being  upon  the 
top  of  moving  trains,  were  injured  and  crippled  by  coming  in 
contact  with  the  bridge,  some  of  whom  died  from  the  effects 
of  the  injuries. 

There  is  some  conflict  in  the  authorities,  but  under  our 
cases,  supported  by  many  others,  the  evidence  was  competent 
as  tending  to  show  notice  on  the  part  of  the  railway  company 
that  the  bridge  was  dangerous.  It  would  not  be  profitable 
here  to  do  more  than  cite  the  cases:  See  City  of  Delphi  v.  LoW' 
ery,  74  Ind.  520,  523;  89  Am.  Rep.  98,  and  cases  there  cited; 
Cleveland  etc.  R.  R.  Co.  v.  Newell,  104  Ind.  264;  54  Am.  Rep. 
S12;  City  of  Fort  Wayne  v.  Coombs,  supra. 

The  arguments  by  appellant's  counsel  upon  the  instructions 
given  and  refused  are  elaborate,  and  such  as  to  challenge  care- 
ful consideration,  were  the  instruction  in  the  record.  We  are 
met,  however,  with  the  contention  on  the  part  of  appellee'8 
counsel  that  the  instructions  are  not  in  the  record,  for  the  rea- 
son that  the  record  contains  no  evidence  that  they  were  ever 
filed.  They  are  not  embodied  in  a  bill  of  exceptions.  The 
clerk  has  copied  the  instructions  into  the  transcript,  but,  aa 
contended  by  appellee's  counsel,  there  is  nothing  to  show  that 
they  were  ever  filed,  and  hence  cannot  be  regarded  as  a  part 
of  the  record.  As  said  in  the  case  of  CDonald  v.  Constant^ 
82  Ind.  212,  "the  transcript  contains  no  copy  of  the  clerk's 
notation  of  the  filing,  nor  any  recital  that  they  were  filed." 
Not  being  a  part  of  the  record,  the  instructions  found  in  the 
transcript  cannot  be  considered  by  this  court.  To  bring  in- 
structions into  the  record  without  a  bill  of  exceptions,  the 
statute  imperatively  requires  that  they  shall  be  signed  by  the 
judge,  and  filed.  That  they  must  be  thus  filed  is  a  rule  of 
practice  established  by  the  legislature,  which  this  court  could 
not  change  if  such  a  change  were  desired:  See  R.  S.,  sec.  533, 
clause  6;  Supreme  Lodge  Knights  of  Honor  v.  Johnson,  78  Ind. 
110;  Elliott  V.  Russell,  92  Id.  526,  and  cases  there  cited;  Olds 
v.  Deckman,  98  Id.  162,  and  cases  there  cited;  Landwerlen  v. 
Wheeler,  106  Id.  523;  Childress  v.  Callender,  108  Id.  394;  Fort 
Wayne  etc.  R'y  Co.  v.  Beyerle,  110  Id.  100. 

It  is  further  contended  by  counsel  for  appellant  that  the 
verdict  and  judgment  are  not  supported  by  sufficient  evidence, 
and  are  contrary  to  law.  It  may  l)e  said  that  it  was  possible 
for  appellee,  while  in  the  employ  of  the  railway  company,  to 
have  discovered  that  the  bridge  was  dangerous.  He,  however, 
testified  ]X)sitively  that  he  did  not  know  that  it  was  dangerous. 
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and  the  other  facts  stated  by  him  and  other  witnesses  are  not 
euch  as  to  justify  this  court  in  holding,  as  a  matter  of  law, 
that  he  was  bound  to  take  notice  and  exercise  the  necessary- 
precautions,  having  such  notice,  to  avoid  injury. 

Nor  can  this  court,  considering  all  of  the  evidence  in  the 
case,  say  that  the  judgment  for  ten  thousand  dollars  is  ex- 
cessive. 

Judgment  aflSrmed,  with  costs. 

ON  PETITION   FOR  A    REHEARING. 

ZoLLARS,  J.  It  was  held  in  the  principal  opinion  that  we 
could  not,  over  appellee's  objection,  decide  the  questions  made 
iipon  the  giving  and  refusal  of  instructions,  for  the  reason,  as 
then  stated,  that,  although  the  clerk  had  copied  into  the  rec- 
ord what  purported  to  be  instructions  given  and  refused,  there 
was  nothing  to  show  that  they  had  been  filed,  as  required  by 
the  statute,  in  order  that  they  might  become  a  part  of  the 
record  without  a  bill  of  exceptions. 

In  its  petition  for  a  rehearing,  appellant's  counsel  cite  us 
to  another  portion  of  the  record,  where  the  instructions  thus 
given  and  refused  are  embodied  in  a  bill  of  exceptions.  This 
they  should  have  done  in  their  original  briefs,  as  required  by 
rule  19  of  this  court. 

The  question  was  made  in  appellee's  brief,  and  in  his  coun- 
sel's statement  of  points  for  oral  argument,  that  the  instruc- 
tions were  not  in  the  record,  for  the  reasons  above  stated,  and 
stated  in  the  principal  opinion.  Appellant's  counsel  now 
claim  that  they  met  the  question  thus  made  in  their  oral  ar- 
guments. 

If  their  recollections  are  correct,  ours  are  at  fault.  How- 
ever that  may  be,  as  the  case  is  an  important  one,  we  give  to 
appellant  the  benefit  of  the  doubt,  and  have  very  carefully 
examined  all  of  the  instructions  given  and  refused,  as  also 
the  arguments  of  counsel  in  relation  thereto.  The  theory  of 
appellant's  counsel  is,  that  the  railway  company  was  only 
bound  to  exercise  ordinary  care  in  the  construction  and  main- 
tenance of  the  bridge,  and  that  the  jury  should  have  been  so 
instructed;  and  further,  that  if  appellee  had  an  opportunity, 
by  the  exercise  of  care,  to  discover  that  the  bridge  was  too 
low  to  pass  under  with  safety,  and  remained  in  the  service  of 
the  company,  he  must  be  held  to  have  voluntarily  assumed 
the  risk,  and  thereby  waived  all  right  of  action  for  damages. 

Complaint  is  made  that  some  of  the  instructions  given  at 
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the  request  of  appellee,  and  upon  the  court's  ovm  motion,  do 
not  come  up  to  the  standard  thus  fixed  by  appellant's  coun- 
sel, in  that  they  omit  the  element  of  ordinary  care  on  the  part 
of  appellant  in  the  construction  and  maintenance  of  the  bridge, 
and  put  the  case  to  the  jury  regardless  of  the  assumption  of 
risk  on  the  part  of  appellee. 

It  would  be  a  tedious,  and  we  think  unprofitable,  task  to 
set  out  all  of  the  numerous  instructions  thus  objected  to,  and 
to  extend  this  opinion  in  meeting  specifically  the  objections 
urged.  Some  of  the  instructions  are  somewhat  confused,  in 
that  the  jury  were  instructed  in  relation  to  matters  not  in  is- 
sue, either  by  the  pleadings  or  the  proof;  but  we  think  that 
the  extraneous  matters  referred  to  could  in  no  way  have  mis- 
led the  jury  to  the  prejudice  of  appellant.  Some  of  the  in- 
structions given  were,  perhaps,  not  as  full  as  they  might  have 
been ;  but  it  has  often  been  held  by  this  court  that  it  is  un- 
necessary, as  it  is  impracticable,  to  embody  all  of  the  law  of 
the  case  in  one  instruction,  and  that  where  a  rule  of  law  ap- 
plicable to  the  case  is  given  in  one  instruction,  it  is  not  neces- 
sary to  repeat  it  in  another;  and  further,  that  if  an  instruction 
contains  no  erroneous  proposition  of  law  as  applied  to  the 
case,  and  either  party  thinks  that  it  is  faulty  because  not 
full  enough,  his  remedy  is  to  submit  additional  instructions: 
Louisville  etc.  R'y  Co.  v.  Jones,  108  Ind.  551,  570,  and  cases 
there  cited;  Board  of  Commissioners  v.  Legg,  110  Id.  479,  485, 
and  cases  there  cited;  Wilson  v.  Trafalgar  etc.  O.  R.  Co.^  93 
Id.  287,  291. 

And  so  it  has  been  many  times  held  that  all  of  the  instruc- 
tions given  must  be  considered  together,  and  that  if,  thus 
considered,  the  law  was  correctly  stated  in  such  a  manner  as 
to  be  intelligible,  and  not  confusing  to  the  jury,  the  judgment 
will  not  be  reversed  by  reason  of  inaccurate  statements  in 
any  particular  instruction:  Louisville  etc.  Ry  Co.  v.  JoneSy 
supra,  and  cases  there  cited;  Cline  v.  Lindsey,  110  Ind.  337, 
and  cases  there  cited;  Rauck  v.  State,  110  Id.  384,  and  cases 
there  cited;  Deig  v.  Morehead,  110  Id.  451,  and  cases  there 
cited. 

Leaving  out  of  consideration  for  the  present  the  seventh  in- 
struction given  at  the  request  of  appellee,  the  others  given  at 
his  request  and  upon  the  court's  own  motion,  taken  together, 
put  the  case  to  the  jury  substantially  upon  the  theory  con- 
tended for  by  appellant's  counsel.  And  in  the  ten  instruc- 
tions given  at  the  request  of  appellant's  counsel,  their  theory 
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was  pushed  to  the  utmost  limit,  and  in  some  in8tance» 
beyond  what  reason  and  the  correct  rules  of  the  law  will 
justify. 

It  appears  in  this  case  that  the  brakes  which  appellee  was 
required  to  set  were  on  the  tops  of  the  cars.  It  was  necessary 
for  him,  in  getting  to  them,  to  pass  over  the  tops  of  the  cars. 
There  are  cases  which  hold  that  in  such  a  case  railway  com- 
panies are  not  bound  to  erect  the  overhead  bridges  constructed 
by  them  of  such  a  height  that  brakemen  can  stand  or  walk 
erect  upon  the  tops  of  the  cars  without  coming  in  collision 
with  them. 

As  applied  to  this  case  especially,  we  cannot  approve  of 
those  rulings.  Here  the  bridge  was  but  four  feet  and  nine 
inches  above  the  tops  of  the  cars;  the  brakes  were  on  the 
tops  of  the  cars,  and  to  get  to  them,  the  brakemen  were  re- 
quired to  pass  over  the  tops  of  the  cars,  not  only  in  the  day- 
time, but  also  in  the  night-time,  and  often,  doubtless,  as  in 
this  case,  when  the  night  was  dark,  rainy,  and  foggy,  and 
when  it  would  be  almost,  if  not  quite,  impossible  for  them  to 
know  of  the  proximity  of  such  bridges  when  called  to  brakes 
upon  moving  trains,  even  if  they  had  knowledge  that  such 
bridges  were  maintained. 

To  erect  and  maintain  such  bridges  under  such  circum- 
stances is  negligence. 

Further  reflection  has  strengthened  the  conviction  on  our 
part  that  this  conclusion  is  fully  sustained,  both  by  reason 
and  the  better  authority. 

In  addition  to  the  authorities  cited  in  the  principal  opinion, 
we  cite  the  following:  Shearman  and  Redfield  on  Negligence, 
4th  ed.,  sees.  198  et  seq.,  and  notes  and  cases  there  cited; 
Beach  on  Contributory  Negligence,  sec.  134;  Chicago  etc.  R.  IL 
Co.  X.Johnson,  116  111.  206. 

And  where,  as  here,  the  facts  are  shown  without  any  con- 
flict in  the  evidence,  the  court  may  charge  the  jury  that  in 
the  erection  and  maintenance  of  the  bridge  the  railway  com- 
pany was  guilty  of  negligence:  Board  of  Commissioners  v.  Legg, 
110  Ind.  479,  and  cases  there  cited. 

In  the  contract  of  hiring,  an  employee  assumes  all  risks 
ordinarily  and  naturally  incident  to  the  service,  but  he  does 
not  assume  the  risk  of  injury  from  unusual  hazards.  To  say 
the  least,  in  this  case  appellee  did  not,  by  his  contract  of  hir- 
ing, assume  the  risk  of  injury  from  the  low  bridge,  unless  he 
had  knowledge  of  the  hazard.     The  danger    from  such  a 
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bridge  is  not  a  hazard  ordinarily  and  naturally  connected 
with  the  service.  It  is  not  shown  that  he  was  informed  of 
the  danger,  nor  that  he  had  knowledge  of  it  when  he  engaged 
in  the  service. 

As  to  his  duty  to  exercise  care  for  his  own  safety,  both  in 
discovering  the  danger  and  in  avoiding  the  injury,  the  jury 
were  fully  instructed,  and,  as  we  have  said,  and  without  be- 
ing more  specific,  the  rule  was  pushed  beyond  what  reason 
and  the  law  will  sanction. 

It  is  not  easy  to  determine  whether  the  seventh  instruction 
given  at  the  request  of  appellee  was  intended  to  place  appel- 
lee's right  to  recover  upon  the  doctrine  of  comparative  neg- 
ligence, or  upon  the  ground  of  willfulness  on  the  part  of 
appellant,  in  which  case  negligence  on  the  part  of  appellee 
would  not  defeat  his  right  to  recover.  Upon  either  construc- 
tion, the  instruction  was  erroneous.  In  the  first  place,  the 
doctrine  of  comparative  negligence,  as  held  by  the  Illinois 
court,  and  as  applied  to  a  case  like  this,  has  no  place  in  the 
rulings  of  this  court;  and  in  the  second  place,  appellant  is 
not  charged  with  willfulness  in  the  complaint. 

The  error,  however,  must  be  regarded  as  a  harmless  one, 
as  the  jury  found,  in  answer  to  interrogatories,  that  appellee 
was  not  guilty  of  negligence.  It  is  therefore  apparent  that 
the  verdict  was  not  based  upon  the  greater  negligence  of  ap- 
pellant and  the  lesser  negligence  of  appellee;  nor  upon  the 
theory  that,  although  appellee  was  guilty  of  negligence,  he 
could  yet  recover  by  reason  of  willfulness  on  the  part  of  ap- 
pellant: See  Worley  v.  Moore,  97  Ind.  15;  Woolery  v.  Louisville 
etc.  R'y  Co.,  107  Id.  381;  57  Am.  Rep.  114. 

As  to  the  eleventh  instruction  asked  by  appellant  and  re- 
fused by  the  court,  it  is  suflBcient  to  say  that  it  does  not  state 
the  law  correctly,  and  that  if  it  did,  the  error  in  refusing  it 
would  be  a  harmless  error,  as  the  second  instruction  so  asked 
and  given  embodied  the  substance  of  it:  Stephenson  v.  State, 
110  Ind.  358;  59  Am.  Rep.  261;  National  Benefit  Assoc,  v. 
Orawnan,  107  Ind.  288. 

And  so  of  instructions  12  and  12^  asked  by  appellant  and 
refused  by  the  court;  without  deciding  whether,  as  asked,  they 
stated  the  law  correctly,  it  is  suflicient  to  say  that  the  sub- 
stance of  them  was  embodied  in  other  instructions  given. 

From  what  is  here  said,  it  must  not  be  understood  that  we 
intend  to  indorse  in  full  the  theory  upon  which  appellant's 
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counsel  have  argued  the  alleged  errors  in  the  giving  of  instruc- 
tions as  above  stated,  and  as  applied  to  a  case  like  this. 

After  a  careful  consideration  of  all  of  the  questions  discussed 
by  counsel,  we  are  satisfied  that  the  record  presents  no  error 
for  which  the  judgment  should  be  reversed. 

The  petition  for  a  rehearing  is  therefore  overruled. 


Emploter  of  Railway  Company  has  a  Right  to  Aastrus  that  its  bridges 
and  track  (ure  so  constructed  as  to  render  him  safe  in  the  discharge  of  the 
duties  of  his  employment:  St.  LouU  etc.  R.  R.  Co.  v.  Irwin,  37  Kan.  701;  1 
Am.  St  Bep.  266,  and  note  274. 

Skryant  Assumes  Obdhtaby  Risks  Incidkkt  to  Employment:  Wilson 
T.  Winona  etc  R.  R.  Co.,  37  Minn.  326;  6  Am.  St.  Rep.  851,  and  note  854; 
Indianapolis  etc.  R.  R.  Co.  ▼.  Watmn,  114  Ind.  20;  6  Am.  St.  Rep.  578,  and 
note  592;  Norfolk  etc.  R'y  Co.  v.  CoUrell,  83  Va.  512;  SU  Louis  etc.  R.  R.  Co. 
T.  Irwin,  37  Kan.  701;  1  Am.  St.  Rep.  266.  But  he  has  a  right  to  rely  upon 
his  employer's  care,  superior  knowledge,  and  judgment,  and  may  rightfully 
assume  that  the  latter  has  taken  all  reasonable  precautions  to  guard  him 
from  danger,  and  will  not  expose  him  to  unnecessary  risk:  Faren  v.  Sellers, 
S9  La.  Ann.  1011;  4  Am.  St.  Rep.  256,  and  cases  collected  in  note  264. 

Railroad  Company,  fob  Injitbies  Caused  by  Bridge,  the  covering  of 
which  is  BO  low  as  to  strike  an  employee  in  the  discharge  of  his  duties,  is  an> 
■werable  to  him  in  damages,  if  he  had  no  knowledge  of  its  dangerous  mature: 
Si.  Louis  etc  R.  R.  Co.  v.  Irwin,  37  Kan.  701;  1  Am.  St.  Rep.  266,  and  note 
274;  compare  Baylor  v.  Delatoare  etc  R.  R.  Co.,  40  N.  J.  Law,  23;  29  Am. 
Rep.  208;  Baltimore  etc  R.  R.  Co.  v.  Stricixr,  51  Md.  47;  34  Am.  Rep.  291; 
Rains  v.  St.  Louis  etc.  R.  R.  Co.,  71  Mo.  164;  36  Am,  Rep.  459;  Pittsburg  etc 
R.  R.  Co.  V.  Sentmeyer,  92  Pa.  St  276;  37  Am.  Rep.  684. 

Duty  of  Railroad  Company  to  Coveb  Bridges  and  Cxtlvebts  on  line 
of  its  road  within  its  yards:  Franklin  v.  Winona  etc  R.  R.  Co.,  37  Minn.  409; 
6  Am.  St  Bep.  856. 

Evidenob  that  Sum  of  Money  was  Offered  by  Defendant  as  Com- 
promise is  Admissiblb  in  Pavob  of  Plaintiff,  unless  the  oflFer,  when  made, 
was  stated  to  be  confidential  or  without  prejudice:  Brice  v.  Bauer,  108  N.  Y. 
428;  2  Am.  St  Rep.  454;  but  compare  Harrington  v.  Lincoln,  4  Gray,  563;  64 
Am.  Dec.  95.  Admission  of  an  independent  fact,  made  during  negotiations 
for  compromise,  is  admissible  in  evidence  against  the  party  making  it:  East- 
man V.  Amoskeag  Mfg.  Co.,  44  N.  H.  143;  82  Am.  Dec.  201. 

Testimony  of  Physician  as  to  Pebmanency  of  Pebsonal  Injuby  is 
NOT  Incompetent  in  an  action  for  damages  for  negligently  causing  such  in* 
jury:  Buel  v.  New  York  Cent.  R.  R.  Co.,  31  N.  Y.  314;  88  Am.  Dec.  271;  Mat- 
temm  v.  New  York  Cent.  R.  R.  Co.,  35  N.  Y.  487;  91  Am.  Deo.  67. 
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New   York,   Chicago,  and  St.   Louis   Kailway 
Company  v.  Doane. 

[115  Indiana,  435.] 

Neolioence.  —  DuTT  ov  Railroad  Company  Enqagbd  in  the  Trakspobta- 
TiON  OP  Passengers,  whether  by  Freight  or  Passenger  Trains,  is 
to  BO  ma  and  manage  its  trains,  and  to  bo  handle  its  passengers,  that  no 
one  shall  be  injured  by  its  negligence,  and  the  same  liability  is  incurred 
for  the  safety  of  a  passenger  in  a  caboose  attached  to  freight  train  aa 
for  one  in  a  regular  passenger-coach,  where  such  passenger  has  been  ad- 
mitted into  the  caboose,  and  has  paid  his  fare  for  transportation  as  a 
passenger. 

It  13  Duty  of  Railroad  Company  as  Carriers  op  Passengers  to  Pro- 
vide Suitable  Stational  Accommodations  to  enable  persons  to  enter 
its  cars  and  passengers  to  safely  alight  therefrom,  and  if  the  train  is 
stopped  at  some  place  other  than  the  regular  station,  and  passengers  are 
required  to  alight,  and  are  injured  in  consequence,  the  company  is  liable 
to  the  same  extent  as  if  the  injury  was  occasioned  by  the  defectiveness 
of  its  own  premises. 

Passengers  on  Freight  Train,  if  Required  to  Leave  Cab  at  Some 
Place  Other  than  Station,  are  Entitled  to  Care  and  Attention 
such  as  to  enable  them  to  properly  reach  the  station,  especially  so  where 
the  place  at  which  they  are  discharged  is  inappropriate  or  inconvenient; 
sach  passengers  may,  under  certain  circumstances,  be  discharged  at  some 
place  other  than  the  station  platform. 

Dcty  and  Liability  op  Railroad  Company  to  Passengers. — Train 
should  be  stopped  at  station,  but  if  it  stops  short  of  the  station  or  goes 
beyond,  it  should  be  either  backed  to  the  station,  or  the  passenger  should 
be  notified  where  and  how  to  alight,  and  be  warned  of  any  attendant 
danger,  and  should  be  given  such  assistance  or  instructions  as  are  neces- 
sary to  assure  a  safe  return  to  the  station-house;  and  where  an  injury 
results  to  the  passenger  so  required  to  alight  at  an  unusual  place,  the 
company  is  liable  in  the  absence  of  fault  on  the  part  of  the  passenger. 

J.  B.  Cohrs,  J.  S.  Frazer,  and  W.  D.  Frazer,  for  the  appel- 
lant. 

J.  D,  Widaman  and  J.  W.  Cook,  for  the  appellee. 

NiBLACK,  C.  J.  Notwithstanding  some  discrepancies  be- 
tween witnesses  on  certain  matters  of  minor  importance,  there 
was  evidence  in  this  case  very  strongly  tending  to  establish 
the^  following  facts:  That,  during  the  year  1853,  as  well  as 
since  that  time,  the  appellant,  the  New  York,  Chicago,  and 
St,  Louis  Railway  Company,  ran  a  train  of  cars,  known  as  a 
local  freight  train,  daily  over  its  line  of  road  between  a  point 
near  the  city  of  Chicago,  in  the  state  of  Illinois,  and  the  city 
of  Fort  Wayne,  in  this  state;  that  it  was  in  the  habit  of  carry- 
ing passengers  in  a  caboose  attached  to  the  rear  end  of  that 
train  between  all  the  stations  on  that  part  of  its  line  of  rond; 
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that  the  appellee,  Rebecca  Doane,  on  the  eighteenth  day  of 
June,  1883,  entered  the  caboose  of  that  train,  at  a  station 
on  the  road  known  as  Mentone,  for  the  purpose  of  being  con- 
veyed as  a  passenger  to  a  station  nine  or  ten  miles  farther  east, 
called  Clay  pool,  and  paid  to  the  conductor  of  the  train  the 
amount  demanded  by  him  for  transportation  to  the  station 
last  named;  that  there  was  a  depot,  or  station-house,  with  a 
platform  forty  or  fifty  feet  long  attached,  on  the  north  side  of 
the  road  at  Claypool;  that  the  train  consisted  of  near,  if  not 
quite,  thirty  cars;  that  when  it  reached  Claypool,  it  stopped 
alongside  of  the  platform,  the  caboose  standing  on  the  track 
at  least  several  lengths  of  cars,  and  probably  several  hundred 
feet,  west  of  the  platform;  that  several  freight-cars  were  at  the 
time  standing  on  a  switch  on  the  south  side  of  and  immedi- 
ately adjacent  to  the  caboose;  that  on  the  north  side  of  the 
caboose  a  ditch,  containing  some  water,  several  feet  deep  and 
four  or  five  feet  wide,  ran  along  near  and  parallel  with  the 
railway  track;  that  Mrs.  Doane  was  unable  to  see  any  safe  or 
convenient  way  of  getting  out  of  or  away  from  the  caboose;  that 
there  was  a  plank  across  the  ditch  some  fifty  or  sixty  feet  east 
of  the  caboose,  over  which  persons  sometimes  walked,  but  the 
strip  of  ground  between  the  ditch  and  the  railway  track  was 
BO  narrow  as  to  make  it  impracticable  for  her  to  attempt  to 
reach  the  plank  with  her  two  bundles  of  baggage,  which  she 
was  carrying  with  her;  that,  being  told  by  one  of  her  fellow- 
passengers  that  the  train  would  probably  pull  up  to  and  let 
her  oflF  at  the  platform,  she  remained  in  the  caboose;  that  at 
or  about  the  time  the  train  stopped,  the  conductor  and  the 
only  brakeman  then  near  it  left  the  caboose  without  giving 
Mrs.  Doane  any  directions  as  to  how  or  when  she  could  safely 
leave  the  train,  and  without  offering  her  any  assistance  in 
leaving  it;  that  before  leaving  the  caboose  the  brakeman  an- 
nounced the  name  of  the  station,  but  from  dullness  of  hearing, 
or  some  other  cause,  she  did  not  hear  the  announcement;  that 
she  was,  however,  otherwise  informed  that  the  train  was  ap- 
proaching Claypool;  that  after  the  expiration  of  fifteen  or 
twenty  minutes  the  train  proceeded  on  its  way  east,  without 
stopping  at  the  platform;  that  in  passing  the  platform  the  con- 
ductor stepped  from  it  into  the  caboose,  and  seeing  that  Mrs. 
Doaue  was  still  on  the  train,  he  climbed  on  top  and  gave  the 
necessary  signal  to  have  the  train  stopped;  that  the  train  was 
stopped  accordingly  on  a  curve  eighty  or  ninety  rods  away 
from  but  still  in  sight  of  the  station-house;  that  Mrs.  Doane- 
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thereupon  demanded  that  she  should  be  returned  to  the  station 
by  backing  up  the  train,  but  the  conductor  declined  to  so  back 
up  the  train,  andrequested  her  to  get  off  where  the  train  then 
was,  which,  with  his  assistance,  she  did,  the  locality  being  one 
with  which  she  was  entirely  unacquainted;  that  on  her  reaching 
the  ground,  the  conductor  either  said  or  did  something  which 
impressed  her  with  the  belief  that  she  could  easily  get  back  to 
the  station  by  walking  on  the  railway  track,  and  that  this  was 
the  best  route  for  her  to  take;  that  where  she  left  the  train 
there  was  a  wire  fence,  consisting  in  part  of  barbed  wires,  on 
both  sides  of  the  railway  track,  running  back  to  a  railroad 
crossing  near  the  station-house;  that,  seeing  no  other  way  open 
to  her,  she,  with  her  bundles,  started  along  the  track  in  the 
direction  of  the  station-house;  that  she  had  proceeded  only  a 
ehort  distance  when  she  came  to  a  cattle-pit,  from  which  plank 
fences  three  or  four  feet  high  extended  each  way  to  the  re- 
spective wire  fences;  that  realizing  the  danger  there  might  be 
in  attempting  to  pass  over  the  cattle-pit,  but  failing  to  observe 
any  means  of  getting  around  it,  and  fearing  she  might  be 
caught  by  some  other  passing  train,  she  stepped  upon  and 
fitarted  to  walk  over  the  cattle-pit,  exercising  as  much  care  as 
was  consistent  with  her  then  excited  and  very  nervous  condi- 
tion; that,  when  about  half-way  across  the  cattle-pit,  she  fell 
and  broke  one  of  her  arms  near  the  wrist,  and  was  otherwise 
bruised  and  injured;  that,  with  the  assistance  of  a  gentleman 
who  came  to  her  relief,  she  got  back  to  the  station-house, 
where  she  received  surgical  aid  and  attention;  that  the  injury 
to  her  arm  had  proved  to  be  a  very  painful  and  permanent  in- 
jury; that  her  wrist  had  not  regained  and  never  would  regain 
its  normal  condition,  her  arm  being  thus  left  in  a  maimed  and 
weakened  predicament. 

It  was  also  shown  that  somewhere  not  far  from  where  Mrs. 
Doane  left  the  train  there  was  a  gate  on  the  north  side  of  the 
road  which  opened  into  a  private  lane  running  north  through 
a  farm;  that  some  distance  farther  north  there  was  another 
gate  on  the  west  side  of  the  lane  which  led  into  an  open 
field;  that  she  might  have  gone  through  these  two  gates  and 
thence  through  the  open  field,  and  by  a  circuitous  route  have 
reached  the  station-house  without  walking  upon  the  railway 
track,  but  she  had  no  knowledge  of  the  fact  that  she  might 
get  to  the  station-house  in  that  way,  and  nothing  occurred  to 
<Iirect  her  attention  to  the  practicability  of  her  getting  back 
hy  that  or  any  other  route  outside  of  the  railway  track. 
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A  jury  returned  a  verdict  in  favor  of  Mrs.  Doane,  assessing 
her  damages  at  one  thousand  dollars,  and,  over  exceptions  re- 
served, judgment  was  given  upon  the  verdict. 

Error  is  assigned  upon  the  overruling  of.  a  demurrer  to  the 
complaint,  which  consisted  of  two  paragraphs,  and  the  refusal 
of  the  circuit  court  to  grant  a  new  trial. 

In  support  of  the  errors  assigned,  it  is  sought  to  be  main- 
tained in  argument:  1.  That  upon  the  facts  contained  in  the 
complaint,  and  substantially  proven  at  the  trial,  Mrs.  Doane 
was  guilty  of  contributory  negligence  in  not  leaving  the  caboose 
when  the  train  stopped  at  Claypool,  and  also  in  attempting  to 
walk  back  along  the  railway  track,  and  over  the  cattle-pit, 
after  she  left  the  train;  2.  That  upon  the  facts  as  stated,  the 
injury  complained  of  was  too  remote  to  constitute  a  cause  of 
action  against  the  railway  company;  3.  That  the  damages 
assessed  were,  in  any  view  which  ought  to  be  taken  of  the  facts 
as  proven,  excessive;  4.  That  certain  instructions  given  to  the 
jury  were  erroneous. 

A  railroad  company  may  refuse  to  carry  passengers  on  its 
freight  trains,  but  if  it  admits  a  person  into  a  caboose  attached 
to  one  of  its  freight  trains,  to  be  transported  as  a  passenger, 
and  takes  the  customary  fare  for  his  transportation  as  such,  it 
incurs  the  same  liability  for  his  safety  as  though  he  had  taken 
passage  in  one  of  its  regular  passenger-coaches. 

It  is  neither  expected  nor  required  that  a  passenger  upon  a 
freight  train  shall  be  provided  with  all  the  comforts  and  con- 
veniences which  are  usually  afiForded  passengers  on  a  regular 
passenger  train,  but  there  is,  on  that  account,  no  diminution 
in  the  obligation  of  those  in  charge  of  the  freight  train  to  carry 
its  passengers  with  becoming  and  all  necessary  care,  and  to 
deliver  them  safely  at  or  conveniently  near  their  respective 
places  of  destination.  It  is  the  duty  of  a  railroad  company 
engaged  in  the  transportation  of  passengers,  whether  by  freight 
or  passenger  trains,  to  so  run  and  manage  its  trains,  and  to  so 
handle  its  passengers,  that  no  one  shall  be  injured  by  its  own 
negligence:  2  Wood  on  Railway  Law,  1121  et  seq.;  Ohio  etc. 
R'y  Co.  V.  Selby,  47  Ind.  471;  17  Am.  Rep.  719;  Ohio  etc.  R'y 
Co.  V.  Dickerson,  59  Ind.  317. 

It  is  also  the  duty  of  a  railroad  company  to  provide  suitable 
stations  and  platforms  to  enable  persons  to  enter  its  cars,  and 
passengers  to  safely  alight  when  they  have  accomplished  their 
journey.  As  pertinent  to  that  duty,  Wood  on  Railroad  Law,  at 
Bection  305,  on  page  1123,  says,  and  we  have  no  doubt  correctly^ 
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that  "  the  trains  must  be  stopped  at  the  station  so  that  passen- 
gers can  alight  upon  the  platform,  and  if  they  are  stopped  at 
any  other  place,  and  the  station  is  called,  so  that  passengers 
are  required,  or  have  a  right  to  understand  that  they  are  re- 
quired, to  stop  there,  the  company  is  liable  for  injuries  received 
in  leaving  such  place,  to  the  same  extent  and  upon  the  same 
ground  that  it  would  be  liable  for  injuries  received  from  the 
defectiveness  of  its  own  premises:  White  Water  R.  R.  Co.  v. 
Butler,  112  Ind.  598. 

These  general  principles  apply  as  well  to  the  carrying  of  pas- 
sengers by  freight  as  by  passenger  trains,  subject  only  to  such 
modifications  as  are  made  necessary  by  the  nature  of  the 
business  in  which  freight  trains  may  be  engaged.  Where  a 
freight  train  is  accustomed  to  discharge  its  passengers  at  some 
place  other  than  the  platform,  or  where  it  is  impracticable  for 
it  to  reach  the  platform  with  its  caboose,  or  other  car  in  which 
its  passengers  are  carried,  it  may  require  passengers  to  leave 
its  train  at  some  other  appropriate  and  convenient  place  not 
connected  with  the  platform.  In  such  an  event,  however,  pas- 
sengers are  entitled  to  receive  such  care  and  attention  as  are 
necessary  to  enable  them  to  properly  reach  the  station,  and 
this  is  especially  so  where  the  place  at  which  they  are  dis- 
charged is  either  inappropriate  or  inconvenient:  Woolery  v. 
Louisville  etc.  R'y  Co.,  107  Ind.  381;  57  Am.  Rep.  114.  Fur- 
tuer  on,  at  page  1186,  the  same  author  says  that  "if  the  train 
overshoots  or  stops  short  of  the  platform  at  an  unusual  place, 
it  is  held  that  the  company  is  bound  to  assist  the  passengers 
to  alight,  and  in  any  event,  in  such  a  case,  it  would  be  its  duty 
to  either  back  the  train  to  the  station  or  notify  the  passengers 
where  and  how  to  alight,  and  warn  them  of  any  dangers  inci- 
dent to  alighting  at  that  point;  and  if,  through  no  fault  of  the 
passenger,  he  is  injured  by  alighting  at  that  point,  or  in  get- 
ting from  there  to  the  station  or  highway,  the  company  is  lia- 
ble therejDr." 

Applying  these  principles  to  the  facts  of  this  case,  the  rail- 
way company  failed  in  its  duty  in  not  either  stopping  the 
caboose  at  the  platform  at  Clay  pool,  or  assisting  Mrs.  Doane 
to  alight  from  the  train  when  it  stopped  west  of  that  place, 
and  to  reach  the  station  in  safety.  Under  all  the  circum- 
stances, she  was  justified  in  not  leaving  the  caboose  where  it 
stopped,  as  well  as  in  inferring  that  it  would  be  pulled  up  to 
the  platform  before  leaving  the  station.  It  also  failed  to  per- 
form a  plain  and  very  urgent  duty  when  it  neglected   to 
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either  back  its  train  to  a  convenient  point  near  the  station,  or 
to  give  her  such  assistance  or  instructions  as  were  necessary  to 
assure  her  safe  return  to  the  station-house  after  it  had  carried 
her  beyond  her  place  of  destination.  The  duty  of  a  railroad 
company  as  a  common  carrier  of  passengers  is  not  fully  per- 
formed until  it  delivers  its  passenger  in  proper  condition  at 
the  station  to  which  he  has  paid  his  fare. 

Mrs.  Doane  was  not  guilty  of  negligence  in  failing  to  dis- 
cover some  gates  leading  into  private  inclosures,  and  into  an 
open  and  remote  field,  through  which  she  might  have  returned 
to  the  station  by  an  unmarked  and  circuitous  route.  It  was, 
under  the  circumstances,  not  only  natural,  but  reasonable, 
aside  from  any  directions  or  intimations  which  the  conductor 
may  have  given  her,  that  she  should  have  attempted  to  fol- 
low the  railway  track  back  to  the  station-house.  Until  she 
reached  that  point,  she  was  still,  constructively,  a  passenger 
on  the  railway  train,  and  had  a  right  to  rely  upon  any  informa- 
tion or  directions  which  she  may  have  received  from  the  con- 
ductor: See  2  Wood  on  Railway  Law,  1124-1126. 

Nor  was  Mrs.  Doane  guilty  of  contributory  negligence  in 
her  effort  to  walk  over  the  cattle-pit.  It  was  important  to  her 
that  she  should  pass  that  place  in  some  way,  and  within  a  rea- 
sonable time,  and  no  other  practicable  method  of  passing  it 
was  apparently  open  to  her. 

It  is  a  matter  within  the  common  knowledge  of  all  that  a 
person  may,  by  the  exercise  of  a  high  degree  of  care,  ordi- 
narily walk  with  safety  over  a  cattle-pit.  But  a  cattle-pit  is 
not  a  suitable  place  to  compel  a  passenger  to  walk  over  to 
reach  the  end  of  his  journey,  and  it  was  negligence  on  the 
part  of  the  railway  company  to  place  her  in  a  position  which 
seemingly  required  her  to  incur  the  hazard  of  walking  upon 
such  a  place.  It  is  an  old  rule  that  where  one  person  places 
another  in  such  a  situation  that  the  latter  must  adopt  a  peril- 
ous alternative,  the  former  is  responsible  for  the  consequences: 
Jones  v.  BoycCj  1  Stark.  493.  * 

A  practical  application  of  this  rule,  in  aid  of  the  general 
principles  previously  announced  as  above,  leads  us  to  the  fur- 
ther conclusion  that  the  injuries  to  Mrs.  Doane  were  proxi- 
mately caused  by  the  negligence  of  the  railway  company. 
This  view  is  fully  sustained  by  the  cases  of  Cincinnati  etc. 
R.  R.  Co.  V.  Eaton,  94  Ind.  474,  48  Am.  Rep.  179,  and  Terre 
Haute  etc.  R.  R.  Co.  v.  Buck,  96  Ind.  346,  49  Am.  Rep.  168. 

Nothing  is  shown  from  which  we  can  infer  that  the  dam- 
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ages  were  excessive.  Notwithstanding  Mrs.  Doane  had.  at  the 
time  of  her  injuries,  passed  the  meridian  of  life,  the  maiming 
and  permanent  disabling  of  her  arm  was  no  trivial  matter  to 
her.  She  thereby  became  very  materially  less  able  to  earn  her 
own  living  (which  she  had  been  accustomed  to  do)  for  the  rest 
of  her  life.  The  amount  she  recovered  impresses  us  as  a  very 
moderate  compensation  for  the  injuries  for  which  she  sued. 

Objections  are  specifically  made  to  some  of  the  instructions 
given  to  the  jury,  but  none  of  the  instructions  complained  of 
are  inconsistent  with  the  legal  principles  we  have  applied  to 
the  evidence,  and  hence  what  we  have  already  said  practically 
disposes  of  all  the  questions  made  upon  the  instructions. 
Having  in  view  the  same  legal  principles,  the  demurrer  to  the 
complaint  was  rightly  overruled. 

The  judgment  is  affirmed,  with  costs. 


Degree  of  Cabe  Required  of  Common  Carrier  of  Passengers:  Chi- 
eago  etc.  R.  R.  Co.  v.  Pilhhury,  123  HI.  9;  5  Am.  St.  Rep.  483,  and  note  490j 
City  etc.  R'y  v.  Findley,  76  Ga.  311. 

Railroad  Companies,  as  Such,  must  Provide  Reasonable  Stational 
Accommodations  and  safeguards  where  they  usually  take  on  and  put  out 
passengers:  Moses  v.  Louisville  etc.  R.  R.  Co.,  39  La.  Ann.  649;  4  Am.  St. 
Rep.  231,  and  note  238;  LiUle  Rock  etc.  R'y  Co.  v.  Cavenesse,  48  Ark.  106. 

Passenger  on  Freight  Train,  with  Knowledge  of  Rises  and  Incon- 
veniences Incidental  thereto,  is  Bound  to  be  more  careful  in  guarding 
against  injury  than  he  would  be  in  traveling  upon  ordinary  passenger  trains: 
Wallace  v.  Western  etc.  R.  R.  Co.,  98  N.  C.  494;  2  Am.  St.  Rep.  346;  and  see 
Central  R.  R.  v.  Smith,  76  Ga.  209;  2  Am.  St.  Rep.  31,  and  note  39. 

Though  Railroad-car  is  not  Operated  to  Carry  Passengers,  yet  if 
a  person  rides  therein  at  the  invitation  of  the  servants  in  charge  thereof, 
such  car  must  be  operated  in  a  manner  suggested  by  due  care  and  caution 
for  the  safety  of  passengers:  LaJce  Shore  etc.  R'y  Co.  v.  Broum,  123  111.  162; 
S  Am.  St.  Rep.  510,  and  note  623.  Passenger  riding  upon  freight  train  by 
permission  of  the  conductor,  without  notice  that  his  so  riding  is  against  the 
rules  of  the  company,  is  entitled  to  same  rights  as  if  he  were  riding  on  a  pas* 
fienger  train;  and  a  passenger  received  on  a  freight  train  which  habitually 
carried  passengers  is  entitled  to  same  degree  of  the  care  as  passengers  on 
regular  trains,  except  that  he  acquiesces  in  the  usual  incidents  and  conduct  of 
euch  train  managed  by  prudent,  competent  men:  McOee  v.  Missoiin  Pacific 
R'y  Co.,  92  Mo.  208;  1  Am.  St.  Rep.  706,  and  note  712. 

Passenger  has  a  Right  to  be  Discharged  at  the  Regular  Depot 
of  the  carrier,  and  if  ejected  at  another  place,  the  carrier  is  liable:  White 
Water  etc.  R'y  Co.  v.  Butler,  112  Ind.  598;  Alabama  etc.  R'y  Co.  v.  Wilkinson, 
77  Ga.  75;  St.  Louis  etc.  R'y  v.  Person,  49  Ark.  182.  Trains  must  stop  at 
advertised  stations:  Note  to  Atchison  etc.  R'y  Co.  v.  Oants,  5  Am.  St.  Rep. 
794;  but  the  passenger  must  inform  himself  whether  the  train  does  actually 
«top  at  his  station  under  the  rules  of  the  company:  Atchison  etc.  R'y  Co.  r. 
Oants,  38  Kan.  608;  5  Am.  St.  Rep.  780. 
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PANY   V.    GuYTON. 

[115  Indiana,  450.  J 

While  Railroad  Company  in  Relation  to  a  Brakeman  is  not  BotrNi* 
TO  Guarantee  the  Absolute  Fitness  of  Conductor,  yet  in  employ- 
ing him  company  must  exercise  a  defp:«e  of  care  commensurate  with  the 
responsibilities  of  the  position,  and  in  case  peculiar  fitness  is  required, 
or  special  qualifications  demanded  for  the  service  to  be  performed,  it  i* 
then  the  company's  duty  to  institute  inquiries  relative  to  conductor'* 
fitness  to  be  intrusted  with  the  service,  unless  it  is  assured  by  his  pre- 
vious like  service  of  his  competency  for  such  position. 

Bkploter's  Liabiutt  to  Co-emplotse.  —  In  case  employee  proves  to  be 
incompetent  for  the  duty  assigned  him,  and  ordinary  care  ha<i  not  been 
Qsed  in  his  selection,  or  if  he  be  retained  after  notice  of  his  incompe- 
tency, employer  will  be  liable  to  co-employee  whose  injury  results  proxi- 
mately from  lack  of  qualification  of  fellow-servant,  unless  the  person 
injured  had  notice  of  the  incompetency,  or  had  equal  opportunities  with 
employer  to  obtain  notice. 

KiQUQENCE  —  Evidence  of  Character  and  Extent  of  Injury  in  Ac- 
tion FOR  Damages.  —  In  such  action,  for  the  purpose  of  showing  tho 
character  of  his  injury  and  the  nature  and  intensity  of  his  suffering, 
plaintiff  may  show,  after  stating  how  accident  occurred  and  the  manner 
and  extent  of  his  injury,  that  after  he  had  extricated  himself  from  the 
collision  causing  the  injury,  he  had  proceeded  in  his  disabled  condition 
about  one  quarter  of  a  mile  along  the  track  to  flag  a  train,  and  prevent 
its  running  into  the  wreck;  that  he  had  so  done  believing  it  to  be  his 
duty  as  brakeman;  that  in  doing  such  act  he  had  suffered  great  pain, 
and  after  flagging  the  train,  became  unconscious,  and  remained  so  till  th* 
next  day. 

Where  Extra-professional  Statements  are  Made  by  Counsel  in  Ad- 
dressing Jury,  there  is  no  error  if  matter  is  set  right  by  court  in  such 
manner  that  no  harm  could  have  resulted. 

brsTRuenoNs  should  State  Legal  Principles  Applicable  to  the  FAcra 
OF  THE  Case,  and  not  Mere  General  Rules  of  Policy  which  may  or 
may  not  be  wise  and  proper  in  the  conduct  of  a  particular  business. 

Ihstbuctions  —  Incompetence  of  Employee.  —  It  is  not  error  to  refuse 
instruction  which  in  effect  limits  evidence  of  specific  acts  of  incompe- 
tency of  employee  to  purpose  of  showing  due  care  in  selecting  and  re- 
taining such  employee,  and  also  limits  the  same  to  purpose  of  bringing 
notice  of  incompetence  to  employer. 

It  is  No  Error  to  Refuse  Instruoiion  when  there  is  no  evidence  to 
which  the  same  is  applicable. 

J.  E.  Iglehart  and  E.  Taylor^  for  the  appellant. 

A.  Oilchrist,  C.  A.  De  Brulery  and  D.  B.  Kumler,  for  the  ap- 
pellee. 

Mitchell,  C.  J.  Guyton  was  severely  injured  in  a  collisioo 
which  occurred  on  the  appellant  railway  company's  road,  on 
the  twentieth  day  of  August,  1882,  while  serving  in  the  capa- 
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city  of  brakeman  on  one  of  the  company's  trains.  He  brought 
an  action  to  recover  damages  for  the  injuries  sustained,  and 
recovered  a  judgment  in  the  Gibson  circuit  court,  from  which 
this  appeal  is  prosecuted. 

His  case  proceeded  upon  the  theory  that  the  collision  re- 
sulted from  the  incompetency  of  Charles  Stice,  the  conductor^ 
who  had  control  of  the  train  upon  which  the  plaintiff  was 
at  the  time  employed  as  brakeman,  and  that  the  liability  of 
the  company  grew  out  of  its  failure  to  exercise  proper  care  in 
the  selection  of  Conductor  Stice,  whose  alleged  incapacity  re- 
sulted in  the  collision. 

There  are  certain  undisputed  facts  in  the  case.  For  in- 
stance, there  is  no  dispute  but  that  the  railway  company  put 
Charles  Stice  in  charge  of  a  wild  train,  as  conductor,  to  run 
from  Terre  Haute  to  Evansville,  on  the  date  above  mentioned^ 
and  that  the  train  was  being  run  upon  telegraphic  orders,  and 
not  upon  schedule  time.  The  plaintiff  was  a  brakeman  on 
this  train,  which  was  called  the  "C.  &  E.  train,  special.'* 
Some  fourteen  miles  from  Vincennes,  at  a  station  called  Oak- 
town,  Stice  received  a  message  from  the  train  dispatcher  of 
the  following  tenor:  — 
"C.  &  E.  Train,  Special:— 

"  Run  to  Vincennes  freight  station  regardless  second  sec- 
tion train  twenty  (20),  and  to  Smith's  regardless  eighteen 
(18).  "C.  J.  H." 

Smith's  is  a  station  between  Oaktown  and  Vincennes.  It 
is  conceded  that  the  meaning  of  the  dispatch,  as  it  would  or 
should  have  been  understood  by  a  competent  conductor,  in 
connection  with  the  schedule  for  regular  trains,  with  which 
train  dispatchers  assume  conductors  are  familiar,  was,  that 
Stice  should  run  his  train  to  Smith's,  and  wait  there  until 
No.  18,  a  schedule  train,  and  until  the  first  section  of  No.  20, 
another  schedule  train,  should  pass,  and  then  run  to  Vin- 
cennes, regardless  of  the  second  section  of  train  20.  Instead 
of  properly  interpreting  and  executing  the  order,  which  i» 
shown  to  have  been  correctly  given,  the  conductor  ran  hie 
train  to  Smith's,  waited  until  No.  18  passed,  and  then,  although 
it  was  within  a  few  minutes  of  the  regular  schedule  time  of 
No.  20,  started  out  with  his  wild  train,  under  the  mistaken 
impression  that  he  was  to  run  to  Vincennes  regardless  of 
train  20.  The  result  was  a  collision  between  the  wild  train 
and  the  first  section  of  20,  which  was  on  its  regular  time, 
within  a  few  miles  of  Smith's. 
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The  evidence  tends  to  show  that  Stice  had  been  in  the  ser- 
vice of  the  company  as  brakeman  for  a  period  of  six  or  seven 
years  prior  to  the  accident,  and  that  he  had  been  promoted  to 
the  position  of  freight  conductor  within  a  period  of  less  than 
a  month  before  the  collision.  The  testimony  preponderates 
Rtrongly — we  may  say  overwhelmingly — in  favor  of  the  general 
good  character,  competency,  and  skill  of  the  conductor  while 
eerving  in  the  capacity  of  brakeman,  and  of  his  general  quali- 
fication to  act  as  conductor  of  a  freight  train.  He  testified 
that  he  understood  the  order  above  set  out,  and  that  his  pull- 
ing out  his  train  in  disobedience  of  it  was  the  result  of 
thoughtlessness  and  a  mistake. 

There  was  some  testimony,  however,  from  which  the  jury 
may  have  found  that  he  was  not  possessed  of  suflBcient  famil- 
iarity with  the  time-cards,  and  with  the  technical  language 
of  train  orders,  and  was  not  sufficiently  quick  of  apprehension 
to  be  able  to  construe  and  interpret  an  order  in  connection 
with  a  time-card  so  as  to  be  competent  to  act  as  the  conduc- 
tor of  a  wild  train. 

In  view  of  the^fact  that  Stice  had  been  promoted  to  the 
position  of  conducttir  but  recently  before  the  accident,  and 
that  more  than  ordinary  vigilance  and  aptitude  were  required 
for  the  control  and  safe  management  of  trains  such  as  the 
one  he  was  intrusted  with,  and  in  view  of  the  further  fact 
that  there  is  good  evidence  which  tends  to  show  that,  con- 
trary to  the  requirements  of  the  general  rules  of  the  com- 
pany, Stice  had  been  assigned  to  duty  as  a  conductor  without 
the  usual  inquiry  or  examination  in  respect  to  his  qualifi- 
cations, we  are  constrained  to  hold  that  the  evidence  tends  to 
€upport  what  the  jury  must  have  found,  viz.,  that  Stice  was 
incompetent  to  act  as  conductor  of  a  wild  train,  and  that  the 
railroad  company  was  remiss  in  its  duty  in  selecting  him  for 
that  service. 

While  the  railroad  company,  in  relation  to  the  plaintiff, 
was  not  bound  to  guarantee  the  absolute  fitness  of  the  con- 
ductor, it  was  its  duty,  nevertheless,  to  exercise  reasonable 
and  ordinary  diligence,  having  respect  for  the  exigencies  of 
the  particular  service  required,  to  the  end  that  it  might 
ascertain  the  qualification  and  competency  of  the  conductor, 
and  whether  or  not  he  was  fit  to  be  intrusted  with  the  re- 
eponsible  station  to  which  he  was  assigned:  Wabash  Ry  Co, 
V.  McDanieU,  107  U.  8.  454;  Patterson  on  Railway  Accident 
Law,  313. 
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In  employing  its  subordinates,  it  was  the  duty  of  the  com- 
pany to  exercise  a  degree  of  care  commensurate  with  the  respon- 
sibilities of  the  position  in  which  they  were  to  be  placed,  and 
with  the  consequences  which  might  ensue  from  incompetence 
or  unskillfulness  on  the  part  of  those  employed.  In  case  pe- 
culiar fitness  was  required  or  special  qualifications  demanded 
for  the  service  to  be  performed,  unless  it  was  assured  by  the 
previous  like  service  of  the  conductor  of  his  fitness,  the  duty 
of  the  company  required  it  to  institute  affirmative  inquiries 
in  order  to  ascertain  his  qualification  in  that  regard. 

In  case  an  employee  proves  to  be  incompetent  for  the  duty 
assigned  him,  and  ordinary  care  has  not  been  used  in  his 
selection,  or  if  he  be  retained  after  notice  of  his  incompe- 
tency, the  emploper  will  be  liable  to  a  co-employee  whose 
injury  results  proximately  from  the  lack  of  qualification  of 
the  fellow-servant,  unless  the  person  injured  had  notice  of  the 
incompetency,  or  had  equal  opportunities  with  the  employer 
to  obtain  notice:  Pennsylvania  Co.  v.  Eoney,  89  Ind.  453;  4ft 
Am.  Rep.  173;  Lake  Shore  etc.  Ry  Co.  v.  Stupak,  108  Ind.  1^ 
Pittsburgh  etc.  Ry  Co.  v.  Ruby,  38  Id.  294;  10  Am.  Rep.  Ill; 
Chapman  v.  Erie  etc.  Ry  Co.,  55  N.  Y.  579;  Mann  v.  President 
etc.,  91  Id.  495;  Baulec  v.  New  York  etc.  R.  R.  Co.,  59  Id.  356; 
17  Am.  Rep.  325. 

It  may  be  conceded  that  the  evidence  in  the  record  fully 
establishes  the  fact  that  Stice  had  been  for  years  a  faithful, 
vigilant,  and  competent  brakeman,  and  that  he  had  fairly 
earned  his  recent  promotion  to  the  position  of  freight  con- 
ductor by  long  and  diligent  service  for  the  company;  and  the 
idea  is  not  to  be  tolerated  that  the  law  will  pronounce  a  per- 
son who  is  shown  to  be  qualified  by  years  of  efficient  service 
incompetent  because  of  a  single  mistake  or  act  of  forgetful- 
ness.  The  fact  cannot,  however,  be  disguised  that  a  single 
act,  with  the  circumstances  surrounding  it,  where  the  conse- 
quences are  so  overwhelming  as  the  bringing  of  two  trains 
of  cars,  running  at  a  high  rate  of  speed,  into  collision,  on  the 
same  railroad  track,  may  tend  very  strongly  to  show  the  in- 
competency of  the  actor  to  perform  the  service  to  which  he 
was  assigned. 

It  should  be  remembered  that  Stice  had  served  the  company 
as  brakeman  until  quite  recently  before  the  unfortunate  acci- 
dent, and  while  his  service  as  brakeman  is  not  to  be  disre- 
garded in  determining  his  competency  to  act  in  the  more 
responsible  position  of  conductor,  it  does  not  follow,  without 
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more,  that  because  he  was  an  efficient  and  competent  brake- 
man,  and  fit  for  promotion,  he  was  also  competent  to  take 
charge  of  and  run  a  wild  train.  These  considerations  lead  us 
to  conclude  that  we  cannot  disturb  the  verdict  and  judgment 
on  the  evidence. 

At  the  trial,  the  plaintiff,  after  stating  how  the  accident 
occurred,  and  the  manner  and  extent  of  his  injury,  was  per- 
mitted to  state,  over  objection,  that  as  soon  as  he  had  extri- 
cated himself  from  the  wreck  produced  by  the  collision,  it 
occurred  to  him  that  a  passenger  train,  designated  as  No.  5, 
would  be  due  at  that  point  in  a   short  time,  and  remem- 
bering that  as  brakeman  it  was  his  duty  to  flag  the  approach- 
ing train,  so  as  to  prevent  it  from  running  into  the  wreck, 
he  proceeded,  in  the  disabled  and  suffering  condition  in  which 
he  described  himself,  along  the  track  in  the  direction  from 
which  the  train  was  approaching,  for  the  distance  of  about 
one  fourth  of  a  mile,  and  flagged  the  train.     He  was  per- 
mitted to  state  that  in  getting  the  flag  he  had  fallen  out  of 
the  caboose  from  weakness  and  loss  of  blood,  and  that  he 
Buffered  great  pain  in  going  back  to  discharge  the  duty  which 
he  felt  was  incumbent  upon  him,  and  that,  after  flagging  the 
train  and  entering  one  of  the  cars,  he  fell  unconscious,  in 
which  condition  he  remained  until  the  next  day.     It  is  ob- 
jected that  this  testimony  was  improperly  admitted,  and  that 
it  could  only  have  been  introduced  for  the  purpose  of  excit- 
ing the  sympathy  of  the  jury  in  the  plaintiff 's  behalf,  and  to 
induce  them  to  compensate  him  for  what  might  be  considered 
a  praiseworthy  act,  instead  of  compensating  him  for  the  in- 
juries resulting  from  the  collision.     The  testimony  was  com- 
petent.    It  was  admissible,  not  because  the  act  of  flagging  the 
train,  however  meritorious  that  was,  could  be  considered  by 
the  jury  in  fixing  the  amount  of  compensation,  but  because 
the  plaintiff  was  entitled  to  recover,  not  only  for  the  permanent 
injury  sustained,  but  for  the  physical  pain  and  mental  suffer- 
ing occasioned  by  the  injury.    He  was  entitled  to  communicate 
to  the  jury  the  character  and  extent  of  his  injury,  and  the 
nature  and  intensity  of  the  suffering  resulting  therefrom.     If 
the  plaintiff  had  voluntarily  walked  a  quarter  of  a  mile,  or 
any  other  distance,  immediately  after  receiving  the  injury, 
and,  after  enduring  great  suffering,  had  been  taken  up  by  a 
passing  train,  and  had  thereupon  become  unconscious  from 
pain,  exhaustion,  and  loss  of  blood  resulting  from  the  injury, 
it  cannot  be  doubted  that  the  facts  might  have  been  stated. 
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• 
The  facts  following  immediately  in  connection  with  the  injury 
were  none  the  less  admissible  because  the  plaintiff  was  im- 
pelled to  exert  himself  by  a  high  sense  of  duty  to  those  on  the 
approaching  train.  As  brakeman  upon  the  wrecked  train,  it 
was  the  plaintiff's  duty,  as  it  appeared  to  him  under  the  cir- 
cumstances, to  flag  the  oncoming  passenger  train,  and  prevent 
the  destruction  of  human  life  which  might  have  followed  had 
no  warning  been  given.  This  was  the  highest  conception  of 
the  duty  of  a  brakeman.  That  the  plaintiff  had  the  courage 
and  manliness  to  perform  it  regardless  of  his  own  suffering 
is  to  be  spoken  of  in  commendation  and  praise. 

Some  other  rulings  of  the  court  relating  to  the  admission 
of  evidence  upon  matters  of  minor  importance  are  the  sub- 
jects of  criticism.  We  have  examined  the  questions,  and 
without  delaying  to  state  them  in  detail,  we  have  been  unable 
to  discover  any  error  in  that  connection.  So  in  respect  to 
certain  alleged  extra-professional  statements  made  by  counsel 
in  addressing  the  jury  of  .which  the  appellant  complains,  it  is 
only  necessary  to  say,  if  the  legitimate  privileges  of  debate 
were  violated,  the  matter  was  set  right  by  the  court  in  such 
manner  as  that  no  harm  could  have  resulted. 

The  objections  to  the  instructions  given  by  the  court  upon 
the  request  of  the  plaintiff  below  are  not  of  suflScient  im- 
portance, nor  are  they  presented  in  such  a  manner,  as  to  re- 
quire that  they  be  separately  stated  and  commented  upon. 
A  careful  examination  fails  to  disclose  any  valid  objection  to 
those  complained  of. 

The  appellant  complains  on  account  of  the  refusal  of  the 
court  to  give  the  following  instruction:  "  It  is  the  part  of  wis- 
dom for  railroad  corporations  to  take  men  employed  by  them 
from  inferior  positions  and  place  them  in  higher  ones,  as  they 
thus  hold  out  the  highest  inducement  to  those  in  their  em- 
ploy tx)  become  skillful  and  faithful  in  the  performance  of 
their  duties.  The  company  has  the  means  of  ascertaining 
accurately  the  habits-  and  character  of  its  men,  and  to  fill  all 
vacancies  with  those  who  are  known  to  be  skillful  and  deserv- 
ing." 

As  a  statement  of  the  general  policy  proper  to  be  observed 
by  railroad  corporations  in  respect  to  the  advancement  of  their 
employees,  the  instruction  asked  was  certainly,  so  far  as  we 
are  advised,  unobjectionable;  but  the  instances  are  rare  in 
which  it  is  proper  for  a  court  to  declare,  as  matter  of  law, 
whether  or  not  a  certain  policy,  as  applied  to  the  management 
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of  a  particular  business,  is  wise  or  unwise.  These  are  ques- 
tions of  fact  for  the  jury,  rather  than  questions  of  law  for  th& 
court:  Unruh  v.  State,  105  Ind.  117. 

Instructions  should  state  legal  principles  applicable  to  the 
facts  of  the  case,  and  not  mere  general  rules  of  policy  which 
may  or  may  not  be  wise  and  proper  in  the  conduct  of  a  par- 
ticular business:  Union  Mut.  L.  Ins.  Co.  v.  Buchanan,  lOU 
Ind.  63. 

The  following  instruction  was  also  asked  and  refused:  "Any 
evidence  of  the  plaintiff  tending  to  show  a  specific  act  of  in- 
competence on  the  part  of  Stice,  conductor,  if  there  is  any  such 
evidence,  is  only  admissible  for  the  purpose  of  showing  that 
the  company  had  not  exercised  due  care,  prudence,  and  cau- 
tion in  the  employment  of  or  retaining  in  service  of  a  careful^ 
prudent,  and  skillful  conductor,  and  to  bring  notice  to  the  de- 
fendant of  incompetence." 

While  a  specific  act  or  mistake  will  not  necessarily  estab- 
lish incompetence,  as  has  already  been  remarked,  a  single  act 
may  be  of  sucli  a  character,  and  may  involve  such  conse- 
quences, as,  with  the  surrounding  circumstances,  to  indicate 
want  of  qualification  on  the  part  of  the  actor.  Such  acts  are 
usually  resorted  to  by  witnesses  as  a  basis  for  an  opinion  as  to 
the  qualification  of  the  person  whose  competency  for  a  partic- 
ular service  is  in  question.  In  such  cases,  the  acts,  with  the 
accompanying  evidence,  are  proper  to  be  considered  by  the 
jury:  Pittsburgh  etc.  Ry  Co.  v.  Ruby,  supra. 

The  court  also  refused  to  charge  that  "  specific  acts  of  negli- 
gence are  not  competent  to  show  that  the  conductor,  Stice,  was 
guilty  of  negligence  in  producing  the  collision,  as  charged  in 
the  complaint,  if  it  were  on  a  different  occasion." 

While  the  foregoing  is  undoubtedly  a  correct  statement  of 
the  law,  when  considered  in  connection  with  evidence  to  which 
it  is  applicable,  the  refusal  of  the  court  in  the  present  case  is 
not  available  to  the  appellant. 

The  appellant's  theory,  and  that  of  its  witnesses,  was  that 
the  collision  was  attributable,  not  to  the  incompetency  of  Stice, 
but  to  his  neglect.  The  appellant,  impliedly  at  least,  admitted 
the  negligence  of  Stice,  but  insisted  that  he  was  not  incompe- 
tent. There  was  no  evidence  to  which  the  instruction  was 
applicable. 

We  have  discovered  no  error  justifying  a  reversal.  The 
judgment  is  affirmed,  with  costs. 
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Railroad  Company's  Duty  to  its  Employees  Reqttires  It  to  use  due  dili- 
gence and  care  in  selecting  competent  and  skillful  co-employees:  Btishby  v. 
New  York  etc.  R.  R.  Co.,  107  N.  Y.  374;  1  Am.  St.  Rep.  844;  Moss  v.  Pacific 
R.  R.  Co.,  49  Mo.  167;  8  Am.  R«p.  126;  Harper  v.  Indianapolia  etc.  R.  R.  Co., 
47  Mo.  567;  4  Am.  Rep.  353;  Chicago  etc,  R.  R.  Co.  v.  SxoeU,  45  111.  197;  92 
Am.  Dec.  206,  and  note  214;  O'DmneU  v.  A.  V.  R.  R.  Co.,  59  Pa.  St.  239; 
98  Am.  Dec.  336. 

On  Question  of  Neqlioence  ov  Master  in  Retaining  Servant  in  his 
Employment,  specific  acts  of  neglect  of  the  servant  are  evidence:  Baulee  v. 
New  Y(yrk  etc.  R.  R.  Co.,  59  N.  Y.  356;  17  Am.  Rep.  325;  Pittsburg  etc.  R.  R. 
Co.  V.  Ruby,  38  Ind.  294;  10  Am.  Rep.  111. 

Admissibility  of  Statements  by  Injured  Party  as  to  his  complaints 
and  e£fect  of  his  injuries:  See  Central  Railroad  v.  Smith,  76  Ga.  209;  2  Am. 
St.  Rep.  31,  and  note  39;  Otoena  v.  Kamas  City  etc  R'y  Co.,  95  Ma  169;  6 
Am.  St.  Rep.  39. 

Servant  Knowing  his  Fellow*servany  to  be  Nbgugent  and  reckless, 
and  unfit  for  his  employment,  will  be  held,  in  the  absence  of  anything  to  the 
contrary,  to  have  assumed  the  extra  hazard  as  to  his  fellow-servant,  and  to 
have  waived  his  right  to  redress  against  the  master  in  case  of  injury  arising 
to  him  from  that  servant's  reckless  act:  Porter  v.  Western  N.  C.  R.  R,  Co.,  97 
N.  C.  66;  2  Am.  St.  Rep.  272. 
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Tbabout  V,  Jappeat  and  Company. 

[74  Iowa,  29.J 
Rkdikftion  07  Rial  Estats  fboh  Exboution  Salb — iNjimcnoN  aoaikst 
Shxbut  —  Fradulbnt  Conveyance.  —  Statatory  right  of  redemptioa 
can  be  exercised  only  within  the  period  and  in  the  manner  prescribed  by 
the  statute  creating  it.  Bat  this  right  is  entirely  distinct  from  the 
purely  equitable  right  which  a  fraudulent  grantee  has  to  discharge  a  lien 
upon  real  estate  existing  by  virtue  of  a  judgment  obtained  by  the  credi* 
tors  of  the  fraudulent  grantor  against  the  latter.  And  a  court  of  equity 
will  interfere  by  injunction  to  prevent  the  sheriff,  at  the  expiration  of 
the  year  allowed  by  statute  to  redeem,  from  executing  a  deed  under  the 
execution  sale  of  the  land,  if  the  fraudulent  grantee's  right  to  discharge 
the  judgment  creditor's  lien  upon  the  land  depends  upon  an  action 
which  he  is  contesting  in  good  fsdth,  and  which  action  has  not  been  de- 
termined when  the  deed  is  about  to  be  made;  but  upon  its  determination 
and  the  judgment  being  affirmed  the  grantee  may  then  discharge  the 
lien,  and  the  decree  in  effect  makes  the  injunction  perpetuaL 

E.  E.  Cooley  and  W.  E.  AkerSy  for  the  appellants. 

L.  Bullis  and  C.  WelliTigtony  for  the  appellee. 

Reed,  J.  On  the  sixth  day  of  September,  1881,  John  Roper 
and  Company  recovered  a  judgment  against  Francis  Teabout 
for  about  sixteen  hundred  dollars.  At  that  time  Emily  Tea- 
bout,  who  was  the  wife  of  Francis  Teabout,  held  the  legal 
title  to  a  farm  in  Winnesheik  County,  which  was  conveyed  to 
her  several  years  before  by  said  Francis.  Roper  and  Com- 
pany instituted  a  suit  in  equity  to  subject  the  property  to  their 
judgment,  alleging  that  the  conveyance  under  which  Emily 
Teabout  held  it  was  executed  for  the  purpose  of  fraudulently 
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covering  the  property  from  the  creditors  of  the  husband. 
Emily  Teabout  was  served  with  the  original  notice  in  the 
action,  but  she  neglected  to  appear  or  answer  therein,  and  on 
the  17th  of  January,  1882,  judgment  was  entered  against  her 
by  default,  in  accordance  with  the  prayer  of  the  petition.  On 
the  fifth  day  of  August,  1882,  the  property  was  sold  on  execu- 
tion by  the  sheriff  for  the  satisfaction  of  the  judgment,  and 
Roper  and  Company  bid  it  in  for  the  amount  of  their  judg- 
ment and  costs,  and  a  certificate  of  purchase  was  issued  to 
them  by  the  sheriflf.  In  October,  1882,  Mrs.  Teabout  filed 
her  petition,  alleging  that  she  was  prevented  by  unavoidable 
casualty  and  misfortune  from  making  her  defense  in  the 
equity  case  of  Roper  and  Company  against  her,  and  praying 
that  the  judgment  rendered  therein  be  set  aside,  and  that  she 
be  permitted  to  make  her  defense.  That  application  came  on 
for  hearing  at  the  January  term,  1883,  of  the  circuit  court,  the 
original  judgment  having  been  rendered  in  that  court,  and  on 
the  hearing  she  was  denied  relief.  From  that  she  appealed  to 
this  court,  but  at  the  December  term,  1883,  the  judgment  was 
affirmed:  See  62  Iowa,  603.  While  the  appeal  was  pending 
she  instituted  this  suit,  alleging  in  her  petition  that  unless  the 
sheriflT,  who  was  made  a  party,  was  enjoined  from  so  doing,  he 
would,  on  the  expiration  of  the  year  allowed  by  the  statute 
within  which  the  property  might  be  redeemed  from  the  sale, 
execute  a  deed  to  the  purchaser;  and  a  temporary  injunction 
was  allowed  by  the  judge.  Soon  after  the  order  o/  affirma- 
tion was  entered  in  this  court,  she  paid  to  the  clerk  of  the 
circuit  court  the  amount  which  he  represented  was  necessary 
to  efifect  the  redemption  of  the  property  from  the  sale,  and  he 
issued  to  her  a  certificate.  It  transpired  afterwards,  however, 
that  the  clerk  had  made  a  mistake  in  his  computation,  and 
that  the  amount  paid  was  not  sufficient;  but  when  this  dis- 
covery was  made  she  paid  an  additional  sum,  which,  with 
that  formerly  paid,  was  sufficient  to  satisfy  the  money  judg- 
ment against  her  husband.  Pending  the  action,  Mrs.  Teabout 
executed  a  conveyance  of  the  property  to  Angle  Valleau,  and 
she  was  substituted  as  plaintiff.  Roper  and  Company  also 
assigned  the  certificate  of  purchase  to  E.  S.  Jaflfray  and  Com- 
pany, and  they  intervened  in  the  action.  The  judgment  of 
the  district  court  perpetuates  the  injunction. 

It  will  be  observed  that  the  payment  of  the  money  was 
made  after  the  expiration  of  one  year  from  the  date  of  the 
sale.     Plaintiff  has  proceeded  upon  the  theory  that  the  right 
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remaining  to  her  after  the  sale  of  the  premises  was.  the  statu- 
tory  right  of  redemption,  and  that,  owing  to  the  peculiar  cir- 
cumstances of  the  case,  she  is  in  equity  entitled  to  an  extension 
of  the  time  within  which  to  exercise  the  right.  While  we  are 
able  to  reach  the  result  which  plaintiff  seeks  to  attain,  we  do 
not  adopt  that  theory  as  to  the  nature  of  her  right.  The  rule 
undoubtedly  is,  that  a  statutory  right  of  redemption  can  be 
exercised  only  within  the  period  and  in  the  manner  prescribed 
by  the  statute  creating  it. 

It  is  true  that  this  court  has  in  two  cases  permitted  the 
right  to  be  exercised  after  the  expiration  of  the  period;  but,  as 
is  apparent  from  the  opinions,  that  result  was  reached  after 
much  hesitancy,  and*  the  holding  is  based  upon  the  special 
facts  of  the  cases:  Hughes  v.  Feeter,  23  Iowa,  547;  Wickersham 
V.  Reeves,  1  Id.  413.  These  cases  cannot  be  regarded  as  estab- 
lishing a  rule  upon  the  subject,  but  are  exceptional.  '  The  pro- 
visions of  the  statute  with  reference  to  the  redemption  of  real 
estate  from  execution  sale  have  relation  to  cases  in  which  the 
property  of  the  defendant  has  been  sold  in  satisfaction  of  a 
judgment  against  him.  Perhaps  they  would  apply  to  the 
case  of  a  purchaser  who  had  taken  the  property  subject  to  "the 
lien  of  a  judgment;  but  we  need  not  inquire  as  to  that  in 
the  present  case.  The  judgment  for  the  satisfaction  of  which 
the  property  in  question  was  sold  was  against  plaintiff's  gran- 
tor, and  he  alone  was  liable  for  the  debt.  Neither  was  it  a 
lien  on  the  property  when  she  acquired  the  title,  for  it  was  not 
rendered  until  long  after  that.  The  property,  however,  was 
subjected  to  the  satisfaction  of  the  judgment  by  the  decree  in 
the  equity  action.  The  effect  of  that  decree  was  to  create  a 
lien  upon  the  property  for  the  security  of  the  money  judg- 
ment: Howland  v.  Knox,  59  Iowa,  46.  The  conveyance  to 
plaintiff,  although  fraudulent  as  to  creditors,  was  valid  as  be- 
tween her  and  her  husband:  Wright  v.  Howell,  35  Id.  288; 
Mellen  v.  Ames,  39  Id.  283.  Plaintiff,  then,  was  the  owner  of 
the  property,  but  she  held  it  subject  to  the  lien  created  by  the 
decree;  and  she  had  the  right,  for  the  purpose  of  protecting 
her  interest,  to  discharge  the  lien.  But  that  right  is  quite 
distinct  from  the  right  of  redemption  created  by  code,  section 
3102.  It  is  a  purely  equitable  right,  and  it  continues  until 
her  interest  in  the  property  is  divested  by  a  sale  and  deed. 
But  when  the  sale  was  made  she  was  contesting  in  good  faith, 
and  in  the  manner  prescribed  by  law,  the  right  of  the  judg- 
ment creditor  to  subject  her  property  to  the  satisfaction  of  bi» 
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judgment.  He  had  his  decree  establishing  his  lien,  it  is  true, 
but  she  was  seeking  by  a  proper  and  timely  proceeding  to  set 
it  aside;  and  until  that  proceeding  should  be  terminated,  it 
could  not  be  determined  that  she  would  ever  have  occasion  to 
exercise  the  equitable  right  to  discharge  the  lien,  for  it  could 
not  be  sooner  known  that  the  decree  establishing  it  would  be 
maintained.  The  question  whether  it  would  be  necessary  for 
her  to  exercise  the  right  depended  upon  whether  she  would 
fiucceed  in  her  application  to  set  the  decree  aside,  and  she 
could  not  be  required  to  exercise  it  until  that  was  determined; 
and  a  court  of  equity  will  ordinarily  interfere  by  injunction  to 
preserve  or  continue  a  right  until  the  termination  of  the  litiga- 
tion upon  the  result  of  which  the  right  depends.  The  money 
was  properly  paid  to  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered.  Money  paid  in  satisfaction  of  a  judgment 
may  always  be  paid  to  that  oflScer.  The  failure  to  pay  the 
full  amount  in  the  first  instance  was  the  result  of  an  honest 
mistake,  and  as  plaintiff  made  good  the  deficiency  as  soon 
as  the  mistake  was  discovered,  her  rights  will  not  be  defeated 
thereby.  We  are  of  the  opinion  that  the  result  reached  by 
the  district  court  is  right,  and  the  judgment  will  be  aflfirmed. 


Right  to  Redeem  Land  Sold  under  Execittion  is  Leqal  Right  created 
by  and  depending  upon  statute,  and  cannot  be  enforced  unless  the  terms 
prescribed  by  statute  be  strictly  pursued:  Ewing  v.  Cook,  85  Tenn.  332;  4. 
Am.  St.  Rep.  765,  and  cases  collected  in  note  771;  Wilson  v.  Schneider,  124 
111.  ^8.  One  who  fails  to  redeem  within  the  time  limited  by  statute  through 
culpable  negligence  or  ignorance  of  the  law  has  no  claim  to  relief  in  equity; 
Oampau  v.  Godfrey,  18  Mich.  27;  100  Am.  Dec.  133. 

Purchaser  of  Land  on  Execution  Sale  Acquires  No  Interest  be- 
rORE  Expiration  of  the  time  for  redemption  which  is  subject  to  sale  on 
-execution  against  him:  Bowman  v.  People,  82  111.  246;  25  Am.  Rep.  316. 

Where  the  Equity  of  Redemption  in  Land  Sold  under  Execution 
lias  been  levied  upon  and  sold,  neither  the  execution  defendant  nor  the  pur- 
chaser of  the  equity  can  redeem  after  the  expiration  of  one  year  from  date  of 
£rst  sale.  Hence,  where,  at  the  expiration  of  the  year,  the  equity  has  been 
levied  on,  it  cannot  be  sold,  because  the  subject  of  levy  is  no  longer  in  exist- 
ence: Bethel  v.  SmiUi,  83  Ky.  84.  And  where  there  have  been  two  suc- 
cessive execution  sales  within  one  year  against  the  same  defendant,  he  is 
entitled  to  redeem  from  both,  but  must  do  so  within  one  year  from  date  ol 
£r8t  sale:  Harriaon  v.  WU/mermg,  72  Iowa,  727. 
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CoENEN  V,  Staub. 

[74  Iowa.  82.] 
MECHAino's  Lien  for  Constrctctinq  Sidewalk  in  Front  o»  a  Lot  is  not 
enforceable  against  such  lot  under  section  3120,  code  of  Iowa. 

Beard  and  Myerly,  for  the  appellants. 

Fremont  Benjamin^  for  the  appellees. 

Reed,  J.  Plaintiffs  seek  to  enforce  a  lien  for  the  materials 
against  the  lot  in  front  of  which  the  sidewalk  was  constructed, 
and  the  only  question  in  the  case  is,  whether  they  are  entitled 
to  that  remedy.  The  statute  under  which  the  remedy  is 
claimed  (Code,  sec.  2130)  is  as  follows:  "Every  mechanic  or 
other  person  who  shall  do  any  labor  upon,  or  furnish  any  ma- 
terial, machinery,  or  fixtures  for,  any  building,  erection,  or 
other  improvement  upon  land,  including  those  engaged  in  tho 
construction  or  repair  of  any  work  of  internal  improvement, 
by  virtue  of  any  contract  with  the  owner,  his  agent,  trustee, 
contractor,  or  subcontractor,  upon  complying  with  the  pro- 
visions of  this  chapter,  shall  have,  for  his  labor  done,  or  ma- 
terials, machinery,  or  fixtures  furnished,  a  lien  upon  such 
building,  erection,  or  improvement,  and  upon  the  land  belong- 
ing to  such  owner  on  which  the  same  is  situated,  to  secure 
the  payment  of  such  labor  done,  or  materials,  machinery,  or 
fixtures  furnished."  Under  this  provision,  the  lien  attaches 
to  the  building,  erection,  or  improvement,  and  to  the  land 
upon  which  it  is  situated.  The  sidewalk  is  not  situated  upon 
the  lot  sought  to  be  charged,  but  in  the  street  on  which  it 
fronts.  It  is  not  an  improvement  upon  or  of  the  lot,  nor  was 
it  made  for  the  benefit  of  the  owner,  but  of  the  public,  and 
was  constructed  by  the  owner,  as  we  presume,  in  obedience  to 
some  requirement  of  the  town  government.  Under  provisions 
of  the  statute,  many  street  improvements  in  incorporated 
towns  and  cities  may  be  made  at  the  cost  of  the  owners  of  the 
abutting  property.  Streets  may  be  reduced,  or  filled  to  grade 
and  paved,  and  sewers  and  sidewalks  may  be  constructed 
therein,  and  when  the  work  is  done  by  the  city,  the  cost  may 
be  taxed,  by  special  assessment,  upon  the  abutting  property, 
or  the  property  owners  may  be  required  to  do  the  work  ir» 
front  of  their  respective  properties.  But  however  it  may  be 
done,  the  work  is  a  public  rather  than  private  improvement; 
and  the  law  does  not  afibrd  the  mechanic  or  material-man 
who  does  such  work  or  furnishes   material  therefor,  under 
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contract  with  the  owner  of  the  abutting  property,  a  lien  there- 
for upon  the  property. 

Affirmed.  

LiEK  or  Mechakics  asv  Matekial-men  13  PuKELT  Ckeattbx  ov  Stat* 
VTJta,  and  snch  statutes,  being  remedial,  mnst  be  liberally  conatmed:  White 
Lake  Lumber  Co.  v.  Husaell,  22  Neb,  126;  3  Am.  St.  Rep.  262. 

Mechanic's  Lien  will  be  Restricted  to  the  property  on  which  he  has 
the  right  to  a  lien,  though  he  may  assert  a  claim  to  a  lien  on  other  propertyt 
Lym  V.  Logan,  68  Tex.  521;  2  Am.  St.  Rep.  511. 

Minnesota  Statute  does  not  Authobizb  Mechanic's  Lien  for  Fill- 
INO  IN  AND  Gbadino  Eabth  aboxtt  Bcildinos  already  erected,  where  tho 
work  does  not  enter  into  or  contribute  to  the  erection,  alteration,  or  repair 
of  any  building  or  structure  upon  the  land:  Pratt  v.  Duncan,  36  Minn.  645; 
1  Am.  St.  Rep.  697,  and  see  cases  collected  in  note  at  foot  of  page;  Board 
qf  Commiadonera  v.  O'Connbr,  86  Ind.  531;  44  Am.  Rep.  338;  Brtw  v.  Maaon, 
81  HI.  498;  25  Am.  Rep.  288;  Brmm  v.  Wyman,  56  Iowa,  452;  41  Am.  Rep. 
117. 


Shivelt  v.   Cedar    Eapids,    Iowa    Falls,   and 
Northwestern  Railway  Company. 

[74  Iowa,  169.1 

Iv  Instructions,  Taken  as  a  Whole,  are  Correct,  it  constitutes  no 
ground  for  reversal  that  a  portion  of  them  taken  separately  are  errone* 
ous. 

Measure  of  Damages.  —  Where  the  Nxhsance  is  not  Necessarilt  ▲ 
Permanent  One,  but  may  be  abated  at  any  time  by  the  defendants,  the 
measure  of  damages  is  a  depreciation  of  rental  value  while  the  nuisance 
existed,  in  a  case  where  the  alleged  nuisance  was  the  rendering  of  plain- 
tifif  'b  dwelling-house  uninhabitable  by  reason  of  foul  and  unhealthy  odors 
emitted  from  defendants'  stock-yards. 

It  is  No  Defense  that  Nuisance  was  Necessary  to  the  Operation 
OF  Railroad  by  Defendants,  iu  a  case  where  the  alleged  injury  was 
to  plaintiff's  dwelling-house,  caused  by  the  proximity  to  stock-yards,  and 
the  odors  complained  of  were  unwholesome,  threatening  the  health  of 
the  inmates  of  the  house,  it  not  being  shown  that  they  were  unavoidable, 
or  that  the  yards  might  not  have  been  located  at  another  place  on  the 
road  with  equal  convenience  to  the  road  and  its  patrons. 

Van  Wagenen  and  McMillen,  and  S.  K.  Tracy^  for  the  ap- 
pellants. 

/.  M.  Parsons^  for  the  appellee. 

Robinson,  J.  The  plaintiff  alleges  that  ho  is  the  owner  of  a 
house  and  lot  in  the  town  of  Rock  Rapids,  which  he  occupies 
as  a  home;  that  in  September  or  October,  1886,  the  defend- 
ants built,  and  have  since  maintained,  within  sixty  feet  of 
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Baid  lot,  Btock-yards  for  the  use  of  shippers  over  the  road  of 
defendants;  that  said  stock-yards  have  become  foul  and  a 
nuisance,  emitting  foul  and  unhealthy  odors,  so  as  to  render 
plaintiff's  house  almost  uninhabitable,  and  almost  totally 
destroyed  its  value,  greatly  inconveniencing  and  endangering 
the  health  of  plaintiff  and  his  family. 

1.  The  fourth  paragraph  of  the  charge  of  the  court  to  the 
jury  is  as  follows:  "If  you  find  for  plaintiff,  then  you  will 
proceed  to  assess  and  determine  from  the  evidence  the  amount 
of  damages  he  is  entitled  to  recover  in  this  action,  the  meas- 
ure of  which  will  be  the  loss  or  diminution  of  the  fair  rental 
value  of  the  property  in  question  from  the  time  you  find  said 
Duisance  was  established  up  to  the  commencement  of  this 
suit,  and  find  for  the  plaintiff  in  such  sum."  Appellants 
complain  of  this  portion  of  the  charge,  on  the  ground  that  it 
assumes  that  the  stock-yards  were  in  fact  a  nuisance,  instead 
of  leaving  the  question  of  their  character  to  the  determination 
of  the  jury.  There  would  be  ground  for  this  complaint  did 
not  the  preceding  portions  of  the  charge  properly  instruct  the 
jury  as  to  what  would  constitute  a  nuisance,  and  direct  them 
to  find  for  the  defendants  if  a  nuisance  had  not  been  proven. 
Jaking  the  charge  as  a  whole,  we  do  not  think  the  jury  could 
have  been  misled  by  the  paragraph  under  consideration. 

2.  The  appellants  insist  that  the  paragraph  of  the  charge 
quoted  did  not  properly  instruct  the  jury  as  to  the  measure  of 
plaintiff's  damages.  The  alleged  nuisance  is  not  necessarily 
a  permanent  one,  but  may  be  abated  at  any  time  by  the  de- 
fendants. Plaintiff  would  not  have  been  entitled  to  recover 
the  full  value  of  his  property  even  though  he  had  shown  that 
it  was  valueless  while  the  nuisance  existed,  because  it  might 
prove  to  be  but  temporary,  hence  the  depreciation  in  rental 
value  under  the  facts  in  this  case  was  the  proper  measure  of 
plaintiff's  recovery:  Loughran  v.  City  of  Des  Moines,  72  Iowa, 
382.  We  think  the  relief  granted  was  within  the  prayer  of  the 
petition. 

3.  After  the  evidence  was  submitted,  the  defendants  asked 
the  court  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendants. This  was  refused.  Appellants  insist  that  this  rul- 
ing was  erroneous,  for  the  reason  that  the  yards  were  necessary 
to  the  operation  of  defendants'  roads,  and  the  odors  of  which 
plaintiff  complains  could  not  be  prevented,  but  were  necessary 
even  where  the  yards  were  properly  conducted.  The  case  of 
Dunsmore  v.  Cent.  Iowa  Ry  Co.,  72  Iowa,  182,  is  relied  unon  as 
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fiustaining  this  position.  We  do  not  think  that  is  a  case  in 
point.  In  that  case  no  complaint  was  made  that  the  alleged 
nuisance  was  improperly  operated,  nor  that  it  was  injurious  to 
health.  It  was  held  that  the  noise,  stench,  and  dust  of  which 
complaint  was  made  necessarily  attended  the  proper  opera- 
tion of  the  road,  and  that  no  recovery  could  be  had  for  the  an- 
noyance they  occasioned.  In  this  case  the  odors  complained 
of  are  not  merely  an  annoyance,  but  they  are  unwholesome, 
threatening  the  health  of  the  plaintiflf  and  his  family.  It  is 
not  shown  that  they  are  unavoidable,  nor  does  it  appear  that 
the  yards  might  not  have  been  located  at  another  place  where 
they  would  have  met  the  necessities  of  the  road  and  its  patrons. 
As  bearing  upon  this  question,  see  Shiras  v.  Olinger,  50  Iowa, 
671;  33  Am.  Rep.  138;  Cook  v.  Benson,  62  Iowa,  170;  Bushnell 
V.  Robeson,  62  Id.  541;  Baker  v.  Bohannan,  69  Id.  62. 

We  discover  no  prejudicial  error  in  any  of  the  matters  dis- 
cussed by  counsel  for  appellants. 

Affirmed.  

If  Instructions  CJonstrued  as  Entirbtt  Corbectlt  Express  the  law, 
they  afford  no  just  ground  of  complaint,  even  though  an  isolated  and  de- 
tached  clause  is  in  itself  an  inaccurate  or  incomplete  statement  of  the  law: 
Indianapolis  etc.  R.  R.  Co.  v.  WoOam,  114  Ind.  20;  5  Am.  St.  Rep.  578;  and 
see  Strohn  v.  Detroit  etc.  R.  R.  Co.,  23  Wis.  126;  99  Am.  Dec.  130,  note. 

No  One  can  so  Use  his  Property  as  to  create  a  nuisance,  or  have  prop- 
erty which  is  a  nuisance  where  it  is  situated:  State  v.  Yopp,  97  N.  0.  477;  2 
Am.  St.  Rep.  305;  Neoins  v.  City  of  Peoria,  41  El.  502;  89  Am.  Dec.  392; 
CahiU  V.  Eastman,  18  Minn.  324;  10  Am.  Rep.  184. 

Lawful  as  Well  as  Unlawful  Business  may  be  Carried  on  so  as  to 
prove  a  nuisance:  Nwcrosa  v.  Thomas,  51  Me.  503;  81  Am.  Dec.  588;  Rosa  v. 
Butler,  19  N.  J.  Eq.  294;  97  Am.  Dec.  654;  Burditt  v.  Swenson,  17  Tex.  489; 
67  Am.  Dec.  665;  Pruner  v.  Pendleton,  75  Va.  516;  40  Am.  Rep.  738;  Hurl- 
but  V.  McKone,  65  Conn.  31;  3  Am.  St.  Rep.  17. 

Nuisance  —  Measure  of  Damages.  —  Where  a  nuisance  has  been  main- 
tained which  rendered  plaintiff's  house  unwholesome,  and  caused  sickness  to 
his  family,  the  measure  of  damages  is  the  difference  in  the  rental  value  of  the 
property  before  and  after  the  establishment  of  the  nuisance,  for  the  time 
such  nuisance  was  maintained,  together  with  such  additional  sum  as  will 
oompensate  for  loss  of  time  and  expenses  caused  by  sickness  in  family  due  to 
the  nuisance:  Loughran  v.  City  qfDea  Moinea,  72  Iowa,  382. 
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Mills  v.  Penny. 

174  Iowa,  172.J 
FoSBBSsioir  18  ifOT  Advkrsb,  and  Statute  or  Limitations  doks  not  Applt» 
where  one  takes  possession  of  land  and  holds  the  same  under  belief  that 
it  was  part  of  his  own  section,  to  which  it  was  adjacent,  without  any 
intention  of  claiming  any  land  other  than  that  included  in  his  own 
section. 

BOUNDARIKS  —  NbW  SiTBVBT  WILL  NOT  PREVAIL  AS  TO  LOCATION  OF  QUAR- 
TSR-SBCTION  CORNKRS  OVER    DIRECT  TESTIMONY   of  witnesses   who  SaW 

comers  as  l<>cated  by  the  original  survey. 

Equitable  action  to  quiet  title  to  land.  Appeal  by  defend- 
ant from  judgment  for  plaintiff. 

Woodward  and  Cook  for  the  appellant. 

Blair  and  Dunham^  and  W.  H.  Norris,  for  the  appellee. 

Reed,  J.  Plaintiflf  is  the  owner  of  the  southeast  quarter  and 
defendant  of  the  northeast  quarter  of  section  27,  township  89, 
range  7.  A  former  owner  of  the  southeast  quarter  planted  a 
willow  hedge -on  what  he  claimed  was  the  line  between  the  two 
tracts.  Defendant  claims  that  the  true  line  is  forty-three  and 
one  half  links  south  of  that  hedge,  and  the  property  in  dispute  is 
the  strip  of  ground  lying  between  the  hedge  and  the  line  as  de- 
fendant claims  it  to  be.  Plaintiff  claims:  1.  That  the  hedge  is 
on  the  true  line;  and  2.  That  he,  and  those  under  whom  he 
claims,  have  been  in  open,  actual,  and  adverse  possession  of  the 
disputed  strip  for  more  than  fifteen  years,  and  that  consequently 
his  title  is  established  by  prescription.  With  reference  to  the 
latter  claim,  we  deem  it  sufficient  to  say  that  the  evidence  is 
that  possession  was  taken  and  held  in  the  belief  that  the  dis- 
puted strip  was  part  of  the  southeast  quarter,  and  without  any 
intention  of  claiming  any  part  of  the  other  quarter-section;  so 
that  if,  as  matter  of  fact,  the  strip  was  part  of  the  northeast 
quarter,  the  possession  would  not,  under  the  former  rulings 
of  this  court,  be  regarded  as  adverse,  and  consequently  the 
statute  of  limitations  could  not  apply:  Orube  v.  Wells,  34 
Iowa,  148;  Skinner  v.  Crawford,  64  Id.  119.  We  think,  how- 
ever, that  a  fair  preponderance  of  the  evidence  shows  that  the 
hedge  is  on  the  true  line.  The  person  who  planted  it,  and  who 
owned  the  southeast  quarter  when  it  was  planted,  testified  that 
at  that  time  the  quarter-section  corners  on  both  the  east  and 
west  lines  of  the  section  were  standing,  and  that  he  staked 
the  line  between  them  and  planted  the  hedge  on  that  line. 
He  is  corroborated  by  another  witness,  who  has  lived  in  the 
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neighborhood  for  many  years,  and  who  testified  that  he  saw 
the  mound  and  stake  at  the  east  end  of  the  hedge  several  years 
after  the  hedge  was  planted.  These  witnesses  are  not  contra- 
dicted by  any  direct  testimony.  The  defendant  relies  on  the 
fact  that  the  east  end  of  the  hedge,  as  shown  by  a  recent  sur- 
vey, is  forty  chains  and  forty-three  and  one  half  links  north  of 
the  southeast  corner  of  the  section.  But  that  does  not  prove 
that  the  quarter-section  comer  was  not  originally  located  at 
the  point  where  the  witnesses  say  they  saw  it.  If  the  original 
survey  of  the  land  had  been  absolutely  accurate,  the  line  be- 
tween the  southeast  corner  of  the  section  and  the  quarter- 
section  corner  would  have  been  just  forty  chains  in  length. 
But  the  common  observation  is  that  the  lines  are  seldom  found 
upon  a  resurvey  to  be  of  the  exact  length  required  by  the  in- 
structions under  which  the  original  survey  was  made,  or  as 
shown  by  the  field-notes.  The  apparent  discrepancy  in  this 
case  is  not  so  great  as  even  to  raise  a  suspicion  of  fraud  on  the 
part  of  the  land-owner  who  would  be  benefited  by  it.  It  may 
have  occurred  in  the  original  survey,  and  the  work  have  been 
done  in  a  reasonably  careful  manner. 

The  judgment,  we  think,  is  fully  sustained  by  the  evidence. 

Afl&rmed.  

Adverse  Possession,  Nature  or  to  Set  in  Operation  Statote  of  Limi- 
tations: Evans  v.  Templeton,  69  Tex.  375;  5  Am.  St.  Bep.  71,  and  cases  col- 
lected in  note  74;  Sherin  v.  Brackett,  36  Minn.  152;  Scate  v.  Mills,  49  Ark. 
266. 

Boundaries  of  Lands,  What  Controls:  Wise  v.  Burton,  73  Cal.  166; 
Crampton  v.  Prince,  83  Ala.  246;  3  Am.  St.  Bep.  718,  and  cases  collected  in 
note  721;  Redmond  v.  Siepp,  100  N.  C.  212.  Evidence  respecting:  Emery  r. 
Webster,  42  Me.  204;  66  Am.  Dec.  274;  McAffeHy  v.  Conover,  7  Ohio  St.  99j 
70  Am.  Dec.  57,  and  note  61;  Whitney  v.  Bacon,  9  Gray,  206;  69  Am.  Deo. 
281;  Wood  v.  Foster,  8  Allen,  24;  85  Am.  Dec.  681;  Wood  v.  Hillard,  37  Vt. 
377;  86  Am.  Dec.  716;  Adams  v.  BlodgeU,  47  N.  H.  219;  90  Am.  Dec.  569j 
HaUiday  v.  Maddox,  39  Kan.  359;  Davidson  v.  Arledje,  97  N.  C.  172;  Ander- 
son V.  Peterson,  74  Iowa,  482. 

Possession  bt  Adjoinino  Owners  of  land  to  what  ia  erroneously  sap- 
posed  by  each  to  be  the  true  line  between  them,  neither  intending  to  claim 
beyond  the  true  line,  is  not  adverse  as  to  either  party,  and  statute  of  limita- 
tions does  not  operate:  Keen  v.  Schnedler,  92  Mo.  516. 

Statute  of  Limitations  is  only  available  to  the  owner  of  a  junior  grant 
to  the  extent  of  his  actual  possession,  where  there  is  conflict  between  twa 
surveys,  which  have  been  patented,  and  the  owner  of  junior  grant  has  pos- 
session of  only  part  of  what  is  in  conflict,  while  owner  of  elder  grant  ha» 
posaesiion  only  of  what  is  not  in  dispute:  Anderson  v.  Jtukson,  69  Tex.  34& 
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Reed  v.  Douglas. 

[74  Iowa,  244.] 

Cbtoppkl.  —  JuDouKNT  QuiBTnia  Title  is  conclusive  in  favor  of  plaintiff 
that  he  is  the  absolute  owner  of  the  property,  and  that  a  tax  title  then 
held  by  the  defendant  ia  invalid. 

CsTOPPEL.  —  Judgment  Quieting  Plaixtifp's  Title  concludes  the  defend- 
ant from  asserting  a  title  by  him  acquired  pendente  lite,  and  which  ho 
might  have  pleaded  in  the  action,  but  did  not. 

Ruby  and  Wilkin,  for  the  appellant. 

/.  B.  Westjall  and  V.  Wainwright,  for  the  respondent. 

Reed,  J.  On  the  20th  of  November,  1871,  Hannah  J.  Stan- 
ton acquired  title  to  the  property  in  question  by  conveyance 
from  David  Stanton,  her  husband.  On  the  27th  of  April  fol- 
lowing, she  and  her  husband  executed  a  mortgage  on  the 
property  to  Dennis  and  Keyes  to  secure  an  indebtedness  of 
#408.30.  PlaintiflF  afterwards  became  the  owner  of  that  noto 
and  mortgage,  and  in  1876,  he  brought  suit  thereon  in 
the  Madison  circuit  court,  and  recovered  a  judgment  for  the 
amount  of  the  indebtedness,  and  for  the  foreclosure  of  the 
mortgage.  On  the  10th  of  October,  1872,  the  treasurer  of 
the  county  executed  to  John  McLeod  a  tax  deed  of  the  prem- 
ises, under  a  sale  for  delinquent  taxes,  and  on  the  12th  of  the 
same  month,  McLeod  conveyed  the  premises  to  Francis  Davis. 
On  the  20th  of  September,  1876,  the  Stantons  executed  to 
plaintiff  a  quitclaim  deed,  and  on  the  12th  of  December,  1876, 
Davis  executed  to  him  a  like  conveyance.  Those  conveyances 
were  intended  to  cover  the  property  in  question,  but  the  de- 
scription was  defective;  and  on  the  10th  of  February,  1880, 
Davis  executed  a  second  deed,  intended  to  correct  the  mis- 
take, but  the  description  in  that  conveyance  of  the  property 
was  also  defective.  These  conveyances  were  executed  in 
pursuance  of  an  agreement  between  Stanton  and  plaintiff, 
whereby  the  latter  was  to  accept  the  premises  in  satisfaction 
of  the  debt  secured  by  the  Dennis  and  Keyes  mortgage.  On 
the  15th  of  September,  1875,  Lay  ton  Jay  recovered  a  judgment 
against  David  Stanton  in  the  circuit  court  for  $394.33,  on 
which  execution  issued  August  14,  1876,  which  was  levied  on 
the  property,  and  the  same  was  sold  at  sheriff's  sale,  on  the 
27th  of  September  following,  to  James  Tumilty,  to  whom  the 
eheriff  executed  a  deed  November  22,  1877;  and  on  the  24th 
of  February,  1880,  Tumilty  executed  a  conveyance  to  J.  R. 
Thompson,  who,  on  the  8th  of  March,  1886,  gave  a  warranty 
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deed  to  defendant.  Davis  and  Stanton  also,  on  the  26th  of 
January,  1886,  executed  a  quitclaim  deed  of  the  premises  ta 
Thompson.  On  the  3d  of  March,  1877,  and  the  28th  of  Janu- 
ary, 1879,  Thompson  ajso  obtained  tax  deeds  of  the  property, 
under  sales  for  delinquent  taxes.  Plaintiff  brought' an  action 
in  the  district  court  against  Thompson  to  cancel  those  deeds, 
and  quiet  in  him  the  title  to  the  property.  Judgment  was 
entered  in  that  action  on  the  27th  of  February,  1880,  quieting 
plaintiff's  title,  but  establishing  a  lien  on  the  property  for  the 
amount  of  the  taxes  paid  by  Thompson,  and  providing  for  a 
sale  on  special  execution  for  the  satisfaction  of  the  lien. 
Plaintiff,  however,  subsequently  discharged  it  by  paying  the 
amount  found  to  be  due.  Defendant  alleged  that  he  was  an 
innocent  purchaser  for  value.  Also  that  the  agreement  be- 
tween plaintiff  and  Stanton,  under  which  the  conveyance 
from  Davis  and  Stanton  to  plaintiff  was  executed,  was,  that 
plaintiff,  as  part  of  the  consideration,  was  to  pay  the  Layton 
Jay  judgment  against  Stanton,  and  that  the  deeds  were  de- 
posited with  a  third  party  in  escrow  until  that  agreement 
should  be  performed;  but  that  plaintiff  subsequently  obtained 
possession  of  them,  and  asserted  title  under  them,  refusing  at 
the  same  time  to  perform  the  agreement.  He  also  alleged 
that  Davis  held  the  title  to  the  property  in  trust  for  Stanton, 
who  was  the  real  owner  thereof  at  the  time  of  the  execution 
sale  to  Tumilty;  and,  in  a  crOss-petition  alleging  these  facts, 
he  prayed  that  his  title  be  quieted.  Plaintiff,  in  his  reply, 
pleaded  the  judgment  rendered  in  the  action  against  Thomp- 
son in  bar,  alleging  that  defendant  is  now  estopped  by  that 
adjudication  from  either  asserting  title  in  himself  or  denying 
plaintiff's  ownership  of  the  property. 

We  are  of  the  opinion  that  the  plea  of  estoppel  should  be 
sustained.  The  relief  demanded  by  plaintiff  in  the  action 
against  Thompson  was  the  setting  aside  of  the  tax  deeds,  and 
the  quieting  of  his  title  to  the  property.  His  ownership  was 
necessarily  drawn  in  question;  for,  unless  he  was  the  owner, 
he  was  entitled  to  no  relief  in  the  action.  He  alleged  in  his 
petition  that  he  was  the  absolute  owner  of  the  property,  and 
that  allegation  was  denied  in  the  answer. 

The  judgment,  then,  necessarily  determines,  not  only  that 
the  tax  deeds  were  invalid,  but  that  plaintiff  was  the  owner 
of  the  property.  A  judgment  operates  as  an  estoppel,  not  only 
as  to  all  matters  in  issue,  but  as  to  all  points  controverted 
upon  which  the  verdict  or  finding  was  rendered:  Cromwell  v. 
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County  of  Soc,  94  U.  S.  351;  Haight  v.  City  of  Keokuk,  4  Iowa, 
199;  Delany  v.  Reade,  4  Id.  292;  Shirland  v.  Union  Nat.  Banky 
65  Id.  96.  It  will  be  observed  that  the  conveyance  from 
Tumilty  to  Thompson  was  executed  i)ending  the  action,  so 
that  the  latter  could  have  pleaded  the  same  claim  of  title  in 
that  action  which  defendant  asserts  in  this.  It  makes  no  dif- 
ference that  the  conveyance  was  after  the  issue  was  joined, 
for  under  our  system  of  pleading  he  would  have  been  permitted 
to  set  up  the  claim,  by  proper  amendment,  at  any  time  before 
the  judgment  was  entered.  Another  consideration  quite  as 
conclusive  of  the  question  grows  out  of  the  fact  that  plaintiflF 
was  required  by  the  judgment  to  pay  the  amount  of  the  tax 
which  Thompson  had  paid  upon  the  land.  That  provision  of 
the  judgment  w.as  favorable  to  Thompson,  and  he  has  had  the 
benefit  of  it;  and  neither  he  nor  his  privies  will  now  be  per- 
mitted to  assert  a  claim  which  he  owned,  and  might  have 
asserted  in  the  former  action,  and  which,  if  valid,  would  not 
only  have  defeated  any  recovery  by  plaintiff,  but  would  also 
have  prevented  the  establishment  of  the  right  which  Thomp- 
son secured  by  the  judgment. 
Affirmed. 


Judgment,  Conclusivb  as  to  What  Facts:  Burlen  v.  Shannon,  99  Mass. 
200;  96  Am.  Dec.  733;  Lea  v.  Lea,  99  Mass.  493;  96  Am.  Dec  772,  and  ex- 
tended  note  775-788;  Harmon  v.  Auditor  etc.,  123  111.  122;  5  Am.  St.  Rep. 
602. 

Opebatiok  ot  JnixiMKNT  AS  EsTOPPKL  is  not  affected  by  the  fact  that  a 
motion  for  a  new  trial  is  pending  in  the  action  in  which  it  is  given:  Young 
T.  Brehe,  19  Nev.  379;  3  Am.  St  Rep.  892. 

Thb  Doctrine  of  Res  Judicata  has  been  held  in  Virginia  to  apply  to  all 
matters  which  were  or  might  have  been  raised  at  the  trial,  and  applies  to 
both  the  parties  to  suit  and  their  privies:  Findlay  v.  Trigffa  Adm'r,  83  Va. 
639;  Bradley  v.  Zehmer,  82  Id.  685. 

The  important  point  in  the  principal  case  is  the  decision  that  a  title 
acquired  by  the  defendant  after  issue  joined,  and  which  he  does  not  plead 
by  supplemental  answer,  must  nevertheless  be  regarded  as  in  issue,  and 
therefore  bound  by  the  final  judgment  in  the  action.  This  point  did  not 
receive  the  attention  it  deserved,  and  the  opinion  indicates  that  the  decisions 
elsewhere  made  upon  the  subject  were  not  called  to  the  notice  of  the  court. 
The  conclusion  announced  was,  in  our  judgment,  iu  conflict  both  with  prin- 
ciple and  with  authority.  The  rule  that  a  judgment  is  conclusive  upon  all 
questions  which  might  have  been  litigated  in  the  action  is  often  asserted  in 
general  terms,  and  its  assertion  iu  such  terms  is  misleading.  The  plaintiff 
by  his  complaint  tenders  certain  issues.  These  the  defendant  must  meet,  if 
he  does  not  choose  to  have  them  stand  as  decided  against  him.  If  he  takes 
issue  on  some,  and  omits  to  do  so  as  to  others,  these  latter  will  be  equally 
concluded  by  the  final  judgment  in  the  action,  because  they  were  matters 
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which  it  was  his  doty  then  to  litigate,  if  he  ever  wished  to  do  so.  But  the 
■whole  litigation  take  effect  as  by  relation  as  of  the  date  of  the  filing  of  the 
complaint.  While  the  parties  in  certain  instances  may  give  it  a  different 
effect  or  date  by  the  filing  of  supplemental  pleadings,  it  cannot  be  said  to 
be  their  duty  so  to  do.  Hence  the  failure  to  file  such  pleadings  is  not  a 
waiver  of  the  right  in  some  subsequent  action  of  urging  the  matters  which 
might  have  been  urged  by  supplemental  pleading  in  the  former  action.  The 
utmost  that  a  judgment  can  be  properly  regarded  as  determining  is,  that  the 
facts  alleged  in  the  complaint  were  true  when  it  was  filed.  If  the  defendant 
afterwards  acquires  a  title  from  some  one  who  is  not  a  party  to  the  action, 
he  may,  at  his  election,  put  it  in  issue  by  a  supplemental  answer.  But  if  ha 
does  not  so  put  it  in  issue,  it  cannot  be  affected  by  the  final  judgment:  Peo- 
ple's Savinys  Bank  v.  Hodgdon,  64  Cal.  98;   ValerUi■^e  v.  MaJumey,  37  Id.  396. 


Crane  v,  Chioaoo  and  Northwestern  Railway 

Company. 

[74  Iowa,  330.J 

New  Trial  mat  bk  Granted  where  Verdict  is  against  Instructions 
OF  C!ouRT.  Instructions,  whether  right  or  wrong,  constitute  the  law  of 
the  case,  and  it  is  the  duty  of  the  jury  to  follow  them. 

Mandamus  may  not  be  Maintained  bt  Private  CmzEN  to  Compel 
Railroad  Company  to  Relocate  its  Road.  Unless  the  public  inter- 
ests have  been  injuriously  affected,  a  private  individual  cannot  insist  by 
mandamua  that  a  public  right  or  duty  be  enforced;  it  is  not  sufficient 
that  he  has  suffered  private  damage.  Under  the  Iowa  code,  section 
3377,  the  "order  of  mandamua  is  granted  on  the  petition  of  any  private 
party  aggrieved." 

Callender  and  Smithj  and  Barcrqft  and  Bowenj  for  the  appel- 
lant. 

Hubbard  and  Dawley^  for  the  appellees. 

Seevers,  C.  J.  The  plaintifiF  is  a  resident  voter,  tax-payer, 
and  property  holder  of  Polk  City,  in  Madison  township,  Polk 
County,  Iowa,  and  brings  this  action  for  himself  and  other 
voters,  tax-payers,  and  property  holders  in  Polk  City,  and  the 
petition,  in  substance,  states  that  the  defendant,  the  Dea 
Moines  and  Minneapolis  Railroad  Company,  was  a  corpora- 
tion organized  under  the  laws  of  Iowa;  that  the  object,  as  de- 
fined by  the  charter  of  said  corporation,  was  to  construct  and 
operate  a  railroad  from  Des  Moines  to  the  state  line  between 
the  states  of  Iowa  and  Minnesota;  that  prior  to  August,  1870, 
said  line  of  road  was  located  through  Polk  County  by  Polk 
City;  that  a  tax  was  voted  in  said  Madison  township  upon  the 
taxable  property  therein,  to  aid  in  the  construction  of  said 
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road  from  Des  Moines  by  Polk  City  to  Ames,  in  Story 
County;  that  said  road  was  constructed  and  operated  by  the 
way  of  Polk  City  from  Des  Moines  to  Ames,  Polk  City  being 
a  station  on  its  main  line  between  said  places;  that  said  com- 
pany having  complied  with  the  conditions  upon  which  the  tax 
was  voted,  the  same,  amounting  to  about  seventeen  thousand 
dollars,  was  collected  and  paid  to  said  company;  that  the 
county  of  Polk  conveyed  to  said  company  about  fifteen  thou- 
sand acres  of  swamp-land  belonging  to  the  county,  upon  the 
express  condition  that  said  railroad  should  be  constructed  and 
operated  through  and  by  Polk  City;  that  many  citizens  of 
Polk  City  subscribed  and  paid  for  stock  in  said  company  upon 
like  conditions;  that  said  road  was  operated  for  several  years 
by  Polk  City  as  a  through-line  between  said  places;  that  in 
th('  year  1879  the  defendant,  the  Chicago  and  Northwestern 
Railroad  Company,  leased  and  became  in  possession  of  all  the 
franchises,  privileges,  and  property  of  said  former  company, 
and  of  the  railroad,  and  changed  the  location  thereof,  and  has 
built  and  is  now  operating  its  main  line  of  road  about  two 
miles  east  of  Polk  City,  to  the  great  damage  of  the  plaintiff 
and  other  property  owners  in  Polk  City,  and  that  said  line  is 
entirely  a  diflFerent  line  from  the  one  in  aid  of  which  taxes 
were  voted;  that  plaintiff  has  demanded  of  the  last-named 
company  that  it  operate  the  road  as  it  was  originally  con- 
structed, which  the  said  defendant  reftises  to  do;  that  plain- 
tiff owns  property  in  Polk  City,  which  has  greatly  depreciated 
in  value  because  of  such  refusal. 

The  relief  asked  is,  that  defendant  be  compelled  to  operate 
the  road  as  it  was  origin  a  liy  constructed  and  operated.  The 
answer  admits  some  of  the  allegations  of  the  petition,  and 
denies  others.  It  is  denied  that  plaintiff  or  other  citizens 
sustained  any  damage  by  the  change  made.  It  is  alleged 
that  the  road  constructed  by  the  Des  Moines  company  was  a 
narrow-gauge  road,  which  has  been  changed  to  a  standard 
gauge,  and  that  the  road  as  now  operated  has  become  part  of 
an  extensive  system  of  railroads,  and  that  it  has  become  part  of 
a  through-line  between  Des  Moines  and  St.  Paul.  It  is  also 
alleged  that  such  road  is  of  greater  value  and  of  more  use 
and  benefit  to  the  plaintiff  and  other  citizens  of  Polk  City 
than  it  was  as  originally  constructed;  that,  under  a  contract  or 
understanding  with  thirty-five  of  the  principal  tax-payers  of 
Polk  City,  a  change  in  the  location  of  the  road  as  originally 
constructed  was  made,  so  that  the  main  line  thereof  is  oper- 
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ated  about  two  miles  east  of  Polk  City,  but  that  a  broad-gauge 
road  was  constructed  from  Polk  City  to  a  point  about  two 
miles  northeast  thereof,  where  it  connected  with  the  main  line; 
and  that  two  passenger  trains  are  run  daily  from  the  main 
line  to  Polk  City  on  their  way  from  Des  Moines  to  Ames,  and 
two  mixed  passenger  and  freight  trains  are  operated  to  and 
from  Polk  City  in  the  same  manner.  It  is  also  alleged  that 
the  line  as  operated  is  more  advantageous  to  the  plaintiff  and 
other  property  owners  in  Polk  City  than  as  the  road  was  origi- 
nally constructed;  and  the  road  as  now  operated  affords  rea- 
sonable and  sufficient  facilities  for  the  trade  and  commerce  of 
Polk  City,  and  for  all  persons  going  to  or  from  there;  that, 
owing  to  the  heavy  grades,  a  first-class  road  could  not  be 
operated  by  Polk  City.  The  defendants  also  pleaded  an  es- 
topp<'l  and  the  statute  of  limitations.  There  may  be  other 
allegations  of  the  petition  and  answer  to  which  we  have  not 
deemed  it  necessary  to  refer. 

The  court,  among  others,  gave  the  following  instructions  to 
the  jury:  — 

"  3.  I  instruct  you  that,  under  the  uncontroverted  facts,  the 
Chicago  and  Northwestern  Railway  Company  is  bound  to 
maintain  and  operate  a  railway  substantially  upon  the  line  aa 
originally  located  and  constructed,  so  as  to  afford  reasonable 
railway  facilities  to  the  public.  Said  company  has,  however, 
the  right  to  make  reasonable  changes  and  variations  from  the 
line  as  originally  constructed  and  operated,  if,  in  so  doing, 
the  public  interests  would  be  promoted,  though  incidentally 
the  plaintiff  or  others  would  sustain  damage  by  the  change." 

"5.  You  will  first  decide  whether  the  public  interest  is  con- 
cerned in  having  the  main  line  of  said  road  operated  by  way 
of  Polk  City.  You  observe  it  is  as  to  the  public  interest  you 
are  to  inquire,  and  not  merely  as  to  the  interest  of  Polk  City 
and  vicinity.  It  is  as  to  the  interest  of  the  general  public,  in- 
cluding those  who  do  business  at  and  with  Polk  City,  in  traffic 
and  travel  over  said  road,  that  you  are  to  consider.  In  decid- 
ing this  issue,  you  will  take  into  consideration  the  wants  of 
the  general  public  in  the  way  of  railroad  facilities  over  that 
road,  the  facilities  afforded  by  the  road  operated  as  it  is,  and 
as  it  would  be  if  operated  as  a  main  line  by  way  of  Polk  City, 
and  all  facts  proven,  fairly  tending  to  show  whether  the  public 
interest  is  concerned  in  this  matter." 

"11.  In  order  to  enable  the  plaintiff  to  maintain  his  suit,  it 
is  not  enough  that  he  may  have  sustained  damage  by  depre- 
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ciation  of  his  property  at  Polk  City,  or  otherwise,  or  that  other 
citiiens  of  Polk  City  have  sustained  such  damage  by  the 
change  in  location  and  operation  of  the  road.  It  must  further 
appear  that  the  public  interest  requires  the  road  to  be  oper- 
ated upon  the  original  line;  or,  if  there  is  no  public  interest 
which  has  received  detriment,  there  has  been  no  breach  of  a 
public  trust  or  duty  on  the  part  of  the  defendants,  or  either  of 
them. 

•'  12.  The  public  interest  which  must  have  received  detri- 
ment by  the  change  in  the  location  and  operation  of  the  rail- 
road must  be  not  merely  the  interest  of  the  general  public  of 
Polk  City  or  its  vicinity,  but  of  the  general  public,  or  the  peo- 
ple of  this  state,  who  use  defendants'  line  of  railway  for  traflBc 
or  travel;  and  if  this  general  interest  will  not  be  promoted  by 
the  relocation  and  operation  of  the  road  upon  the  original  line, 
then  the  plaintiflf  cannot  maintain  this  suit,  even  though  the 
jury  should  find  that  it  would  be  for  the  interests  of  the  plain- 
tiff and  other  citizens  of  Polk  City  to  have  the  railway  main- 
tained and  operated  over  the  original  line." 

1.  The  defendants  filed  a  motion  for  a  new  trial  upon  sev- 
eral grounds,  among  which  are,  that  the  verdict  is  not  in 
accord  with  the  foregoing  instructions,  and  that,  under  the 
evidence  and  said  instructions,  the  verdict  should  have  been 
for  the  defendants.  This  motion  was  sustained,  but  upon  what 
ground  we  are  not  advised.  If,  however,  any  single  ground  of 
the  motion  is  well  taken,  the  ruling  of  the  court  must  be  sus- 
tained. The  instructions,  whether  right  or  wrong,  constitute 
the  law  of  the  case,  and  it  was  the  duty  of  the  jury  to  follow 
them.  The  instructions  lay  down  the  rule  that  unless  the  in- 
terests of  the  general  public  have  been  injuriously  affected  by 
what  the  defendants  did,  then  the  plaintiff  is  not  entitled  to 
recover.  There  is  no  evidence  tending  to  show  that  the  inter- 
ests of  the  public  have  been  prejudicially  affected.  Fairly 
considered,  we  think  the  evidence  shows  that  the  general  pub- 
lic have  been  benefited  by  the  change  made  in  the  location  of 
the  road.  Therefore  the  verdict  is  against  the  instructions  of 
the  court,  and  the  court  rightly  held  that  the  defendants  were 
entitled  to  a  new  triaj. 

2.  Counsel  for  the  appellant  insist  that  the  foregoing  in- 
structions are  erroneous,  and  it  is  insisted  that  we  determine 
this  question  now,  so  that  both  parties  may  be  advised  as  to 
their  rights  when  another  trial  is  had.  It  is  provided  by  stat- 
ute that  the  "  order  of  mandamus  is  granted  on  the  petition  of 
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any  private  party  aggrieved":  Code,  sec.  3377;  and  conceding 
that  mandamus  is  the  proper  remedy,  the  inquiry  is,  whether 
a  private  person  may  pursue  such  remedy  without  regard  to 
the  public  interest,  or  in  disregard  thereto. 

It  is  said  that  the  weight  of  authority  sustains  the  proposi- 
tion that  "  where  the  question  is  one  of  public  right,  and  the 
object  of  a  mandamus  is  to  procure  the  enforcement  of  a  public 
duty,  the  people  are  regarded  as  the  real  party,  and  the  relator 
at  whose  instigation  the  proceedings  are  instituted  need  not 
show  that  he  has  any  legal  or  special  interest  in  the  result,  it 
being  sufficient  to  show  that  he  is  a  citizen,  and  as  such  is  in- 
terested in  the  execution  of  the  laws":  High  on  Extraordinary 
Legal  Remedies,  sees.  431,  432.  This  being  so,  it  seems  to  us 
that  it  necessarily  follows  that,  unless  the  public  interests  have 
been  injuriously  affected,  a  private  individual  cannot  insist 
that  a  public  right  or  duty  be  enforced.  If  he  can,  it  must 
logically  follow  that  he  may  do  so  when  the  public  interesta 
have  been  benefited,  and  thus  compel  the  performance  of  a 
duty  which  the  general  public  have  waived  or  acquiesced  in 
and  expressly  recognized  what  has  been  done.  For  instance, 
if  the  plaintiff  is  successful  in  this  action,  the  defendant  will 
be  compelled  to  construct  and  operate  its  main  line  of  road 
by  Polk  City.  Now,  it  may,  for  the  purpose  of  argument,  be 
assumed  that  this  would  injuriously  affect  the  interest  of  the 
general  public,  and  that  the  representatives  of  the  general 
public  do  not  desire  that  the  main  line  of  the  road  should  be 
BO  operated.  In  such  case,  why  should  the  plaintiff  have  the 
power  to  enforce  such  duty?  On  the  sole  ground,  we  presume, 
that  his  private  interests  have  been  injuriously  affected,  when 
the  public  interests  possibly  have  been  benefited.  Whatever 
right  the  plaintiff  has  must  be  grounded  on  the  fact  that  per- 
formance of  a  public  duty  is  cast  on  the  defendant.  There  is 
not,  and  never  was,  a  duty  or  obligation  based  on  any  contract 
existing  between  the  plaintiff  and  either  of  the  defendants. 
But  the  theory  of  the  plaintiff  is,  that,  when  one  of  the  defend- 
ants accepted  the  tax  on  the  condition  upon  which  it  was 
voted,  it  became  the  duty  of  such  defendant  and  its  succes- 
sors to  construct  and  operate  the  road  in  accordance  with  the 
conditions  upon  which  the  tax  was  voted,  and  that  he  may  en- 
force such  public  duty  in  this  action  if  he  shows  that  he  has 
suffered  private  damage  because  of  the  defendants'  failure. 
This  will  be  conceded,  if  the  public  interests  have  also  been  in- 
juriously affected,  and  not  otherwise.     If  this  is  not  so,  then, 
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under  the  pretense  of  vindicating  and  enforcing  a  public  right, 
a  private  individual  might  inflict  great  and  possibly  irrepa- 
rable injury  on  the  general  public.  This,  it  seems  to  us,  he 
should  not  bo  permitted  to  do  in  a  case  like  this.  The  case 
under  consideration  is  materially  different  from  one  where  an 
officer  is  entitled  to  compensation  which  another  officer  refuses 
to  pay.  In  such  case  the  former  may  clearly  have  mandamua 
to  enforce  the  payment  of  such  compensation.  Other  cases  of 
a  similar  character  may  no  doubt  be  suggested.  In  the  case 
at  bar  there  is  no  private  right,  but,  it  will  be  conceded,  a  pub- 
lic right  or  duty  which  the  plaintiff  seeks  to  enforce.  This  he 
cannot  do  unless  the  public  interests  have  been  injuriously  af- 
fected, and  therefore  the  instructions  above  set  out  are  cor- 
rect. The  instructions,  of  course,  were  given  on  the  theory 
that  there  was  evidence  tending  to  show  that  the  accommoda- 
tions afforded  by  the  defendant  by  running  trains  to  and  from 
Polk  City  were  fairly  and  substantially  sufficient  for  all  the 
purposes  of  trade,  and  the  accommodation  of  passengers  to 
and  from  Polk  City.  The  plaintiff  and  other  citizens  thereof 
have  not  been  deprived  of  railroad  facilities. 

The  judgment  of  the  district  court  must  be  affirmed. 

New  Trial  on  Ground  of  Disreoabdino  Instructions  of  Court:  Strohn 
V.  Detroit  etc  R.  R.  Co.,  99  Am.  Dec.  129,  note;  Pearson  v.  BurdiU,  26  Tex. 
157;  80  Am.  Dec.  649;  WelU)om  v.  Weaver,  17  Ga.  267;  63  Am.  Dec.  235. 
New  trial  will  be  granted  where  conflicting  instructions  are  given  by  the 
court  to  the  jury:  Pomroy  v.  Parmlee,  9  Iowa,  140;  74  Am.  Dec.  328. 

Mandamus  is  not  Regarded  as  Appropriate  Remedy  for  Enforcement 
of  Contract  Rights  of  Prfvatk  and  Personal  Nature,  and  obligations 
which  rest  wholly  upon  contract,  involving  no  questions  of  public  trust  or 
official  duty:  Tobey  v.  Hakes,  64  Conn.  274;  1  Am.  St.  Rep.  114,  and  cases 
collected  in  note  116. 

General  Rule  is,  Mandabius  will  not  lasuE  where  applicant  has  other 
adequate  remedy:  Peoiple  v.  Board  qf  Police,  107  N.  Y.  235;  Tobey  v.  Hakes' 
supra. 

Mandamus  by  Pbivatk  Individual  to  Compel  Performance  of  Pubuo 
Duty.  —  In  Staie  v.  Weld,  decided  November,  1888,  in  Minnesota,  mandamus 
was  brought  to  compel  the  respondents  as  register  of  deeds  and  auditor 
to  comply  with  the  statute,  and  keep  their  offices  at  the  county  seat,  said 
offices  being  kept  by  them  six  miles  distant  therefrom,  and  it  was  decided 
that  inasmuch  as  "  the  relators  were  'freeholders,  tax -payers,  and  legal  voters 
of  the  county,  this  rendered  them  sufficiently  interested  to  entitle  them 
to  move  as  relators,"  and  the  court  says:  "  Who  is  '  beneficially  interested '  so 
as  to  entitle  them  to  file  an  information  depends  upon  the  object  to  be  ob- 
tained. When  mandamus  is  resorted  to  to  enforce  a  private  right,  the  per- 
son interested  in  having  the  right  enforced  must  be  the  relator.  But  the  great 
weight  of  American  authority  is,  that  where  the  object  is,  as  in  these  cases, 
to  enforce  a  public  duty  not  due  the  government,  as  such,  any  private  peraoa. 
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may  move  to  enforce  it It  was  enough  that  the  relators  in  this  case 

were  citizens  of  the  county,  and  as  such  interested  in  having  the  law  enforced 
by  compelling  these  public  offices  to  be  kept  at  the  county  seat."  That  a 
private  person  may  move  without  the  intervention  of  the  attorney-general 
for  a  writ  of  mandamus  to  enforce  a  public  duty  not  due  the  government,  as 
such,  is  also  held  in  Attorney-General  v.  Boston,  123  Mass.  460,  469,  citing 
Union  Pacific  R.  R.  v.  Hall,  91  U.  S.  343,  355.  Substantially  the  same  con- 
clusion as  that  reached  in  State  v.  Weld,  supra,  and  Attonvey-Oeneral  v.  Boston, 
eiipra,  is  arrived  at  in  Village  of  Olencoe  v.  People,  78  111.  382;  State  of  Nevada 
v.  Oracey,  11  Nev.  223;  State  v.  Shropshire,  4  Neb.  411;  Templeton  v.  Police 
Jury  of  Carroll,  11  La.  Ann.  141;  Moses  v.  Kearney,  31  Ark.  261,  264,  cit- 
ing Moses  on  Mandamus,  137;  Hamilton  v.  State,  3  Ind.  458;  People  v.  Collins, 
19  Wend.  56;  County  of  Pike  v.  State,  11  111.  202;  State  v.  County  Judge,  7 
Clarke,  186;  People  v.  Tracy,  1  How.  Pr.  186;  People  v.  Supervisors,  18  Id. 
461.  The  case  of  Moses  v.  Kearney,  supra,  however,  while  holding  this 
to  be  the  law,  decides  that  under  the  statute  of  that  state  proceedings  in 
mandamus  could  not  be  sustained  unless  the  petitioners  have  some  special 
interest  not  common  to  the  rest  of  the  community.  But  examine  Heffner  v. 
Commonwealth,  28  Pa.  St.  108;  Ready  v.  Eagle,  23  Kan.  254;  Sanger  v.  County 
Commissioners  of  Kennebec,  25  Me.  291;  People  v.  [inspectors  of  State  Prison,  4, 
Mich.  187.  See  also  High  on  Extraordinary  Legal  Remedies,  sec.  431,  where 
the  distinction  is  made  by  the  author  between  cases  whore  "mandamus  is 
invoked  merely  for  the  purpose  of  enforcing  or  protecting  a  private  right  uncon- 
nected with  the  public  interest,  and  those  cases  where  the  purpose  of  the  appli- 
cation is  the  enforcement  of  a  purely  public  right  where  the  people  at  large  are 
the  real  party  in  interest ";  and  it  is  added  that  "  the  decided  weight  of  author- 
ity supports  the  proposition  that  where  the  relief  is  sought  merely  for  the 
protection  of  private  rights,  the  relator  must  show  some  personal  or  special  in- 
terest in  the  subject-matter,  since  he  is  regarded  as  the  real  party  in  interest, 
and  his  rights  must  clearly  appear.  On  the  other  hand,  when  the  question 
is  one  of  public  right,  and  the  object  of  the  mandamus  is  to  procure  the  en- 
forcement of  a  public  duty,  the  people  are  regarded  as  the  real  party,  and  the 
relator  ....  need  not  show  that  he  has  any  legal  or  special  interest  in  the 
result,  it  being  sufficient  to  show  that  he  is  a  citizen,  and,  as  such,  interested 
in  the  execution  of  the  laws."  See  Pumphrey  v.  Mayor  etc.  qf  Baltimore,  47  Md. 
145;  28  Am.  Rep.  446,  and  note  448;  note  to  Dane  v.  Derby,  89  Am.  Dec.  740. 
So  the  court  in  Mitchell  v.  Boardman,  79  Me.  469,  refused  to  grant  a  writ 
of  mandamus  brought  by  a  private  individual  to  compel  a  police-court  judge 
to  issue  a  warrant  for  search  and  seizure  upon  his  complaint,  the  ground  of 
such  refusal  being  that  no  private  right,  as  distinct  from  the  public,  was  in- 
volved, it  being  merely  "  the  refusal  of  a  public  officer  to  act  in  a  public  mat- 
ter." And  the  county  commissioners,  instead  of  the  attorney -general,  are 
declared  in  Florida  to  be  the  proper  parties  to  apply  for  mandamus,  where, 
under  the  statute,  they  had  the  power  to  employ,  at  hard  labor  upon  public 
works,  convicts  imprisoned  in  the  county  jails,  and  the  purpose  of  the  man- 
damus was  to  compel  the  sheriflf  to  deliver  over,  for  the  purpose  of  utilizing 
their  labor,  as  provided  by  statute,  certain  convicts  in  the  county  jail  in 
their  county,  the  basis  of  the  decision  being  that  that  county  was  more  in- 
terested than  any  other  county  in  having  such  convicts  employed  upon 
public  works  therein,  and  also  that  the  duty  of  having  the  statute  enforced 
devolved  upon  the  county  commissioners  of  the  county  in  whose  jail  the 
convicts  were  imprisoned:  Holland  v.  State  ex  rel.  Duval  County,  23  Fla.  123. 
Bat  mandamus  will  not  be  granted  upon  the  application  of  a  private  citizen 
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to  compel  the  officers  of  a  borough  to  call  a  borough-meetin;;,  although  the 
statute  provides  that  twenty  freemen  might,  "at  any  time,  by  petition, 
obligo  the  warden  and  burgesses  to  call  a  special  meeting  of  the  borough,"  and 
the  borough  officers  have,  upon  such  petition,  refused  to  call  such  meeting. 
The  reason  for  refusing  to  grant  the  writ  being  that  the  relator  had  no  rights 
other  than  those  possessed  by  him  in  common  with  every  other  freeman  of 
the  borough,  that  "the  duty  of  the  officers  is  owing,  not  to  the  plaintiff 
alone,  but  to  all,  the  damage  which  he  has  sustained  by  the  non-performanco 
of  that  duty  is  shared  by  all,  and  the  remedy  is  open  equally  to  all.  That 
remedy  is  not  in  a  suit  in  his  own  name,  but  a  suit  instituted  by  and  in  the 
namo  of  the  state":  Peck  v.  Booth,  42  Conn.  271,  275.  An  interesting  cajo 
of  value  on  this  point  is  that  of  Sansom  v.  Mercer,  68  Tex.  488,  where  it  was 
held  that  a  writ  of  mandamus  to  compel  the  mayor  to  order  an  election  to 
restrict  the  limits  of  a  certain  city  might  properly  issue,  although  it  was 
signed  by  qualified  voters  of  that  territory.  The  court,  in  deciding  the  case, 
says:  "It  is  also  urged  that  appellees,  in  their  petition,  showed  no  such  in- 
terest in  the  ordering  of  the  election  as  would  authorize  them  to  sue  out  a 
writ  of  mandamus,  and  in  support  of  the  proposition  we  are  cited  to  the  cases 
of  Turner  v.  Commissioners,  10  Kan.  16,  and  Bobbett  v.  State,  10  Id.  11.  But 
the  former  case  simply  decided  that  a  mere  voter  and  freeholder  in  a  town- 
ship has  not  a  sufficient  interest  to  sustain  a  mandamus  to  compel  the  county 
board  to  order  an  election  in  such  township  upon  the  question  of  issuing 
bonds.  So  the  latter  holds  that  the  citizens  of  a  county,  merely  as  such,  have 
no  such  interest  in  the  question  as  will  authorize  them  to  bring  a  suit  to  com- 
pel the  commissioners  to  order  an  election  for  the  removal  of  a  county  seat. 
This  court  has  once  announced  virtually  the  same  doctrine:  Harrell  v.  Lynchf 
65  Tex.  146.  But  here  we  have  a  difi'erent  question.  The  appellees  are 
alleged  to  be  qualified  voters  in  the  territory  sought  to  be  excluded;  conse- 
qaently  they  are  males  over  twenty-one  years  old,  and  as  such  are  subject  to 
pay  a  poll  tax  to  the  municipality:  R.  S.,  art.  428.  This  gives  them  a  di- 
rect personal  interest  in  having  the  territory  in  which  they  live  excluded 
from  the  corporate  limits.  They  are  doubtless  subject  to  other  burdens  and 
restrictions  from  which  they  would  be  relieved  by  a  removal  of  the  cit; 
limits  ":  Sansom  v.  Mercer,  68  Tex.  493. 


Jean  v.  Hennessy. 

[74  Iowa,  848.J 

JvDGXKirr  BT  Detaitlt  mat  bb  Set  Aside  upon  Sijfficient  Showtno;  ani> 
AN  Assurance  to  an  Attorney  by  a  judge  as  to  the  course  which  will 
be  pursued  in  the  cause,  even  though  unauthorized,  may  be  a  good 
ground,  if  it  has  in  good  faith  been  acted  upon  by  the  party.  So  a  mistake, 
even  though  it  relate  to  a  matter  concerning  which  the  party  is  charged 
by  law  with  notice,  may  afford  a  sufficient  cause. 

Vaoatinq  Judgment  —  Suiticienct  of  Aftidavit  of  Merits.  —  Such  affi- 
davit is  sufficient  where  defendant's  attorney  states  in  effect  therein  that 
all  matters  alleged  in  the  petition  as  grounds  for  the  action  were  involved 
and  litigated  in  a  former  action  between  the  same  parties;  it  is  not  suf- 
ficient, however,  in  such  case  for  a  party  to  rely  upon  a  mere  general 
statement  that  he  has  a  good  defense  to  the  action,  but  the  necessary 
facts  must  be  averred. 
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Id.  —  In  snch  case  an  attorney  who  has  full  knowledge  of  the  facts,  and  was 
engaged  in  the  former  litigation,  is  competent  to  make  affidavit. 

Pbacticb.  —  Upon  Appeal  from  Order  Settinq  Aside  Default,  supreme 
court  will  not  consider  complaint  that  the  court  below  in  opening  de- 
fault permitted  a  demurrer  to  be  filed  to  the  petition,  when  such  matter 
did  not  pertain  to  the  order,  and  the  remedy  was  by  moving  to  strike 
the  demurrer  from  the  files  and  the  court  below  has  not  determined  the 
right  to  demur. 

A.  T.  Wheeler,  for  the  appellant. 

Ellis  and  McCoy,  and  W.  J.  Knight,  for  the  appellee. 

Reed,  J.  1.  The  judgment  was  entered  on  the  29th  of 
fanuary,  1887,  and  the  motion  to  set  aside  the  default  was 
61ed  during  the  same  term  of  court.  The  questions  arising 
In  the  case  are  as  to  the  sufl5ciency  of  the  showing  made  in 
excuse  of  the  default  and  of  the  affidavit  of  merits.  Defend- 
ant resides  in  the  city  of  Dubuque,  and  the  attorney  who  had 
charge  of  the  cause  for  him  in  the  court  below  also  resides  in 
that  city.  The  action  was  commenced  before  the  preceding 
term  of  the  district  court,  and  defendant's  attorney  appeared 
in  the  cause  at  that  term,  but  filed  no  pleading  in  the  cause. 
He  applied  to  the  court  for  time  to  plead,  and  time  was  given 
him,  but  no  time  was  fixed  within  which  he  was  required  to 
plead.  The  judge  stated  to  the  attorney,  however,  that  no 
further  action  would  be  taken  in  the  cause  without  notice  to 
him.  The  cause  was  then  continued  generally,  and  the  attor- 
ney left  the  court.  Under  the  order  then  in  force  fixing  the 
times  of  holding  the  district  and  circuit  courts  in  that  district, 
the  next  term  of  the  district  court  would  commence  about  the 
Ist  of  March,  and  a  term  of  the  circuit  court  would  commence 
early  in  January.  On  the  first  of  January,  however,  the  stat- 
ute abolishing  the  circuit  court  (Acts  21st  Gen.  Assem., 
c.  134)  took  efiect;  and  under  section  6  of  the  act,  a  term 
of  the  district  court  would,  unless  some  other  provision  was 
made  by  order  of  the  judges,  commence  at  the  time  fixed  in 
the  order  for  holding  the  circuit  court.  The  showing  made  in 
excuse  of  the  default  is  to  the  efiect  that  the  attorney  over- 
looked the  fact  that  a  term  of  the  district  court  would  com- 
mence in  January  until  near  the  end  of  the  month,  and  that 
he  relied  on  the  assurance  given  him  by  the  judge  at  the 
former  term  that  nothing  further  would  be  done  in  the  case 
without  notice  to  him,  and  did  not  go  to  Clinton  County  until 
informed  that  a  default  had  been  taken  in  the  oase.  We  think 
the  showing  is  sufficient.      It  is  true  that  the  parties  were 
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bound  to  take  notice  of  the  fact  that,  under  the  statute  as  it 
existed  after  the  Ist  of  January,  a  term  of  the  court  would 
occur  in  that  month.  It  is  also  true,  perhaps,  that  the  judge 
could  not,  by  a  mere  parol  assurance  as  to  the  course  which 
would  be  pursued  in  the  cause,  bind  any  of  the  parties  or  con- 
clude their  rights.  But  an  application  to  set  aside  a  default 
is  addressed  to  the  sound  discretion  of  the  court.  A  sufficient 
excuse  for  making  the  default  must  be  shown;  but  a  mistake, 
even  though  it  relate  to  a  matter  concerning  which  the  party 
is  charged  by  law  with  notice,  may  afford  suflScient  ground 
of  excuse.  So,  also,  may  an  assurance  by  the  judge  as  to  the 
course  which  will  be  pursued  in  the  cause,  even  though  unau- 
thorized, if  it  has  in  good  faith  been  acted  on  by  the  party. 
It  is  not  necessarily  an  act  of  negligence  to  rely  on  such  assur- 
ance. The  showing  brings  the  case  within  the  rule  of  Ordway 
V.  Suchard,  31  Iowa,  481. 

The  affidavit  of  merits  was  made  by  the  attorney  for  de- 
fendant, and  was  to  the  effect  that  all  the  matters  alleged  in 
the  petition  as  grounds  for  the  action  were  involved  and  liti- 
gated in  a  former  action  hetween  the  same  parties.  This  was 
sufficient.  It  is  only  necessary  in  such  case  to  show  that  the 
party  has  a  defense  to  the  claim  made  against  him.  This 
must  be  done,  it  is  true,  by  giving  a  statement  of  the  facts 
constituting  his  defense.  The  party  cannot  rely  upon  a  mere 
general  statement  that  he  has  a  good  defense  to  the  action: 
Jaeger  v.  Evans j  46  Iowa,  188;  King  v.  Stewart,  48  Id.  334. 
But  defendant  did  not  rely  upon  such  general  statement,  but 
averred  the  facts  constituting  his  defense. 

It  is  insisted,  however,  that  the  affidavit  should  have  been 
made  by  defendant,  and  that  the  attorney  was  incompetent  to 
make  it.  It  often  occurs,  however,  that  the  attorney  has  full 
knowledge  of  the  facts  constituting  the  defense  in  the  case. 
Wo  know  of  no  reason  why  he  might  not,  in  such  case,  make 
the  affidavit  of  merits.  The  statute  contains  no  provision 
forbidding  it,  and  there  is  no  reason  growing  out  of  the  nature 
of  the  case  which  precludes  him  from  making  it.  The  attorney 
in  the  present  case  was  engaged  in  the  former  litigation  between 
the  parties,  and  was  doubtless  more  familiar  with  the  facts 
than  was  defendant  himself. 

Complaint  is  also  made  that  the  court,  after  setting  aside 
the  default,  permitted  the  defendant  to  file  a  demurrer  to  the 
petition.  The  statute  (section  2871)  provides  that  one  of  the 
conditions  upon  which  a  default  may  be  set  aside  is,  that  "of 
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pleading  issuably  and  forthwith."  In  the  present  case,  how- 
ever, when  the  order  was  made,  it  was  agreed  by  the  parties 
that  defendant  should  have  until  the  first  day  of  the  next 
term  to  "plead,"  and  the  agreement  was  embodied  in  the 
record,  and  the  demurrer  was  filed  at  the  time  so  designated. 
We  are  of  opinion  that  this  question  cannot  be  considered 
upon  this  appeal.  The  appeal  is  from  the  order  setting  aside 
the  default;  but  the  matter  complained  of  occurred  long  after 
the  order  was  made,  and  relates  to  a  matter  which  does  not 
pertain  to  the  order.  If,  as  plaintiff  contends,  the  only  plead- 
ing defendant  was  entitled  to  file  was  an  answer,  his  remedy 
was  by  moving  to  strike  the  demurrer  from  the  files;  and 
until  the  question  of  the  right  of  defendant  to  demur  has 
been  passed  upon  by  the  lower  court,  we  cannot  determine  it. 
The  order  of  the  district  court  will  be  affirmed. 


Dbfault  Incurred  by  Following  Advice  of  Copnsel  in  Good  Faith 
flHOiTLD  BE  Relieved  against  where  the  judgment  is  for  a  large  sum,  and 
&  meritorious  defense  exists:  WhereaU  v.  EUia,  70  Wis.  207;  5  Am.  St.  E,ep. 
164. 

Neglect  of  Counsel  as  Ground  of  Relief  from  Default:  See  Spauld' 
mg  V.  T/iompson,  12  Ind.  477;  74  Am.  Dec.  222,  note. 

Default,  Proceedings  to  Vacate:  RcUUff  v.  Baldwin,  29  Ind.  16;  92 
Am.  Dec.  332,  note. 

Judgment  by  Default  Incurred  by  Defendant's  Relying  upon  state- 
ments made  by  the  trial  judge  will  be  set  aside,  and  leave  given  to  file  an- 
«wer  and  try  cause  on  its  merits:  Sanders  v.  Hall,  37  ELan.  271. 


Meeker  v.  Meeker. 

[74  Iowa,  352.] 

WiLl.  —  NoN-BXPBRT  EVTDBNCB  OF  TeSTATOR's  MeNTAL  CAPACITY.  — UpoU 
a  question  as  to  the  testamentary  capacity  of  testator,  neighbors  of  the 
decedent  who  were  well  acquainted  witli  him  are  competent  to  give  opin- 
ions as  to  his  sanity,  and  may  testify  as  to  his  appearance,  as  to  whether 
his  mind  was  weakened,  the  general  state  of  his  health  when  last  seen, 
and  his  ability  to  hold  an  extended  conversation.  There  must  of  neces- 
sity be  expressions  of  opinions  by  witnesses  in  regard  to  appearance, 
conversation,  and  acts  of  one  whose  mental  capacity  is  brought  in  ques- 
tion. 

Id.  —  Upon  question  of  testator's  capacity  to  make  a  will,  witnesses  may  de- 
tail conversations  had  in  his  presence  regarding  bis  condition  of  mind, 
and  that  he  remained  silent. 

Testamentary  Capacity.  —  Althouoh  Hypothetical  Questions  Put  to 
Experts  should  as  a  general  rule  be  based  upon  facts  which  the  evidence 
tends  to  prove,  yet  it  is  not  required  tliat  the  facts  should  be  conceded, 
nor  is  technical  accuracy  required  iu  framing  the  questions. 


490  Meeker  v.  Meeker.  [Iowa» 

DKnxmoif  or  Mental  Cafacttt  Requiked  m  Making  a  Will.  —  A 
person  of  sonnd  mind  in  such  case  i3  one  who  has  full  and  intelligent 
knowledge  of  the  act  he  is  engaged  in,  a  fall  knowledge  of  the  property 
be  possesses,  an  intelligent  perception  and  understanding  of  the  dispo- 
sition he  desires  to  make  of  it,  and  of  the  persons  he  desires  shall  bo 
the  recipients  of  his  bounty,  and  the  capacity  to  recollect  and  comprc* 
hend  the  nature  of  the  claims  of  those  who  are  excluded  from  partici- 
pating in  his  bounty;  but  it  is  not  necessary  that  he  should  have  sufficient 
capacity  to  make  contracts  and  to  do  business  generally,  nor  to  engage 
in  complex  and  inti'icate  business  matters. 

Mental  Capacitt  of  Testator  —  Instructions  as  to  Weight  of  Expert 
Evidence.  —  Where  two  physicians  testified  for  proponents  and  two  for 
contestants  in  a  will  case,  and  their  evidence  was  based  upon  personal 
examination  by  them  of  decedent  made  to  determine  his  mental  capacity, 
an  instruction  to  the  jury  that  testimony  of  physicians  of  large  experi- 
ence is  usually  in  such  cases  entitled  to  more  weight  tban  that  of  unpro- 
fessional witnesses,  but  that  in  the  case  on  trial  it  was  a  question  for  the 
jury  whether  the  testimony  of  the  medical  men  was  entitled  to  more 
weight  thaui  that  of  other  witnesses,  is  correct. 

Taxation  or  Costs  against  Executor  in  Will  Contest.  —  It  is  the  duty 
of  executor  to  probate  will  of  his  testator,  and  he  should  not  be  held 
personally  liable  for  costs  in  the  absence  of  showing  of  bad  faith  or  the 
like,  especially  where  the  verdict  in  such  will  contest  was  general,  and 
an  examination  of  the  evidence  clearly  shows  that  it  was  founded  upon 
•  want  of  testamentary  capacity  in  the  decedent. 

Stivers  and  Strongy  and  D.  D.  Applegatej  for  the  appellants. 

Struble  and  StigeVy  for  the  appellees. 

RoTHROCK,  J.  1.  The  writing  claimed  to  he  a  will  was 
made  and  executed  in  August,  1886,  and  William  Meeker 
died  in  October  of  the  same  year,  aged  seventy-seven  years. 
He  removed  from  Warren  County,  Ohio,  to  this  state  in  the 
year  1856,  and  for  many  years  prior  to  and  up  to  the  time  of 
his  death  he  owned  and  lived  upon  a  farm  in  Tama  County. 
By  the  will  in  question  he  disinherited  the  contestants.  The 
evidence  introduced  upon  the  trial  was  directed  mainly  to  his 
mental  capacity  at  the  time  the  will  was  made.  There  is  no 
conflict  in  the  evidence  that  for  some  years  before  the  will 
was  made,  the  old  man  was  in  very  feeble  health,  and  that 
he  had  to  a  certain  extent  lost  much  of  his  former  capacity 
for  the  transaction  of  business.  At  one  time,  by  an  arrange- 
ment among  his  children,  a  neighbor  was  selected  to  hold  cer» 
tain  of  his  bank  certificates  of  deposit,  and  transact  business 
to  some  extent  for  him.  In  addition  to  his  feeble  condition^ 
he  had  lost  the  sight  of  one  eye,  and  the  sight  of  the  other 
was  seriously  affected.  His  condition  was  such  that  legal 
proceedings  were  instituted  involving   his  mental  capacity. 
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This  led  to  an  examination  of  him  by  physicians  and  others 
for  the  purpose  of  ascertaining  his  condition.  These  parties 
were  called,  and  examined  as  witnesses,  and  as  is  usual  in 
euch  cases,  there  was  quite  a  conflict  in  their  testimony. 
The  first  complaint  urged  in  argument  by  appellant's  counsel 
is,  that  the  court  erred  in  rulings  upon  the  admission  and  ex- 
clusion of  evidence.  Counsel  for  contestants  propounded  tho 
following  questions  to  witnesses  for  contestants:  "How  was 
his  appearance?  What  makes  you  think  he  did  not  know  you 
on  this  day?  Do  you  mean  that  his  mind  was  simply  weak- 
ened, or  that  it  was  impaired  in  some  of  its  faculties?  Did 
he  get  worse  or  better  up  to  the  last  time  you  saw  him?  You 
may  stftte  whether  he  could  or  could  not  hold  a  conversation, 
— an  extended  conversation."  These  questions  were  objected 
to  by  counsel  for  proponents,  and  the  objections  were  over- 
ruled. The  witnesses  to  whom  the  questions  were  propounded 
were  not  physicians.  They  were  neighbors  of  the  decedent 
who  were  well  acquainted  with  him,  and  were  competent  ta 
give  opinions  as  to  his  sanity.  It  is  claimed  that  these  ques- 
tions called  for  opinions  upon  questions  of  which  the  jury  wero 
equally  qualified  to  judge,  if  possessed  of  the  same  facts  as 
the  witnesses.  We  think  the  rulings  of  the  court  were  cor- 
rect. It  seems  to  us  quite  plain  that  if  the  witness  could  not 
reproduce  the  appearance  of  the  decedent,  he  could  not  detail 
facts  BO  as  to  put  the  jury  in  his  place,  so  to  speak.  There 
must  of  necessity  be  expressions  of  opinions  by  witnesses  ia 
regard  to  the  appearance,  conversation,  and  acts  of  one  whoso 
mental  capacity  is  brought  in  question:  Yahn  v.  City  of  Ot' 
tumwa,  60  Iowa,  429. 

2.  Other  witnesses  were  allowed  to  detail  conversations  had 
in  the  presence  of  the  decedent  regarding  the  condition  of  his 
mind.  They  were  such  as  would  naturally  call  for  some  re- 
sponse from  him,  and  he  remained  silent.  It  is  insisted  that 
these  conversations  were  incompetent  evidence  because  tho 
witnesses  did  not  state  that  decedent  heard  what  was  said. 
There  is  no  showing  made  that  his  hearing  was  defective,  and 
we  think  it  was  a  question  for  the  jury  whether  he  heard  tho 
conversations. 

3.  Both  sides  introduced  physicians  who  had  examined  tho 
decedent  with  the  view  of  making  up  an  opinion  as  to  the 
condition  of  his  mind.  Those  who  were  introduced  by  propo- 
nents expressed  the  opinion  that  he  was  of  sound  mind.  To 
one  of  them,  counsel  for  contestants  propounded  the  following 
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question  on  cross-examination:  "Supposing  Mr.  Meeker  had 
been  a  man  of  fair,  ordinary  ability  all  his  life,  —  a  man  of  fair, 
■ordinary  intelligence  and  mental  capacity, — and  providing, 
for  a  year  or  so  prior  to  a  given  date,  his  mental  faculties  were 
more  or  less  impaired,  such  as  the  faculty  of  memory  im- 
paired, and  forgetful, — couldn't  remember  things,  and  ho 
could  n't  remember  some  of  his  nearest  neighbors  who  have 
resided  near  to  him  for  twelve  or  thirteen  years;  providing 
liis  children,  or  some  of  them,  should  have  a  meeting  in  his 
presence,  and  state  his  mind  was  in  such  a  condition  that  he 
was  not  any  longer  fit  and  capable  of  transacting  his  own 
business,  and  they  should  select  an  agent  or  guardian  to  take 
charge  of  his  business  and  papers,  such  as  bank  checks, 
drafts,  certificates  of  deposit,  and  notes,  and  should  turn  them 
over  to  the  agent  in  his  presence,  and  the  old  gentleman 
didn't  make  any  objection  to  that,  or  to  the  assertion  that  his 
mind  was  in  that  condition  that  he  was  no  longer  fit  to  do 
business,  that  his  physical  condition  was  also  very  weak, — 
what  would  you  say,  then,  your  opinion  is  as  to  whether  Mr. 
Meeker  was  of  sound  or  unsound  mind?"  To  another  physi- 
cian, a  question  was  propounded  in  these  words:  "Suppose 
the  testator  was  seventy-seven  years  of  age,  providing  he 
had  been  afiQicted  with  the  complaint,  say  for  a  year  or  so 
more  previous  to  making  of  his  will;  providing  his  condition 
was  such  that  at  times  he  would  not  know  some  of  his  nearest 
neighbors,  and  his  old  friends  and  acquaintances  whom  he 
had  known  for  thirty  years;  providing  he  had  a  loss  of  mem- 
ory; providing,  when  people  would  attempt  to  hold  conversa- 
tion with  him,  he  would  stop  it,  saying,  'I  can't  remember'; 
providing  he  would  not  know  any  of  his  grandchildren  who 
were  with  him  in  the  evening,  and  staid  all  night;  providing 
lie  was  unable  to  hold  a  connected  conversation, — he  would 
forget  a  few  minutes  afterwards  what  he  had  said  a  few  min- 
utes previous;  providing  one  of  his  near  neighbors,  and  a  man 
who  had  been  appointed  and  selected  as  his  agent,  would  say 
to  him,  in  a  conversation  referring  to  an  old  acquaintance  at 
a  distance,  he  mentioned  the  fact  he  died,  and  had  become  of 
unsound  mind,  and  couldn't  remember  his  children,  and  the 
testator  should  say,  'William,'  referring  to  the  neighbor,  'that 
is  just  my  condition;  I  am  no  longer  able  to  remember  or 
know  my  own  children  one  from  the  other';  and  this  physical 
condition  should  continue  which  I  have  mentioned, — and 
then  what  would  you  say  would  be  your  opinion  of  the  testa- 
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tor's  mind  as  lo  whether  it  was  sound  or  unsound?"  Thes© 
questions  were  objected  to,  upon  the  ground  that  they  were  in- 
competent, as  being  without  proper  foundation  in  the  evidence. 
The  objections  were  overruled.  Counsel  for  appellants  claim 
that  these  rulings  were  erroneous,  and  they  cite  to  us  State  v. 
Cross,  68  Iowa,  180.  In  that  case,  a  witness  was  sought  to  h& 
impeached  by  expert  evidence,  and  it  was  held  that  the  hypo- 
thetical questions  put  to  the  experts  should  be  based  upon  tho 
language  of  the  witnesses.  In  the  case  at  bar,  the  question  at 
issue  was  the  sanity  of  the  decedent.  It  is  a  general  rule  that 
hypothetical  questions  put  to  experts  should  be  based  upon 
facts  which  the  evidence  tends  to  prove.  In  this  case,  a  care- 
ful examination  of  the  evidence  leads  us  to  the  conclusion  that 
the  questions  under  consideration  were  not  objectionable.  It 
is  not  required  that  the  questions  should  be  based  upon  con- 
ceded facts,  nor  is  technical  accuracy  required  in  framing  the 
questions.  If  they  are  entirely  without  the  support  of  evi- 
dence, they  should  be  excluded.  Ordinarily,  opposing  coun- 
sel will  not  be  slow,  in  a  re-examination  of  the  witness,  to 
correct  the  hypothesis  upon  which  the  question  is  based,  if  it 
be  incorrect. 

4.  Among  other  instructions,  the  court  gave  to  the  jury  the 
following:  "A  person  of  sound  mind,  within  the  meaning  of 
the  law  in  this  case,  is  one  who  has  full  and  intelligent  knowl- 
edge of  the  act  he  is  engaged  in,  a  full  knowledge  of  the  prop- 
erty he  possesses,  an  intelligent  perception  and  understanding 
of  the  disposition  he  desires  to  make  of  it  and  of  the  persons 
he  desires  shall  be  the  recipients  of  his  bounty,  and  the  capa- 
city to  recollect  and  comprehend  the  nature  of  the  claims  of 
those  who  are  excluded  from  participating  in  his  bounty;  but 
it  is  not  necessary  that  he  should  have  suflScient  capacity  to 
make  contracts,  and  do  business  generally,  nor  to  engage  in 
complex  and  intricate  business  matters."  It  is  claimed  that 
this  instruction  fixes  testamentary  capacity  as  greater  than  is 
legally  required.  There  are  varying  forms  of  expression  to  be 
found  in  the  books  in  defining  testamentary  capacity.  In 
Bates  V.  Bates,  27  Iowa,  110,  1  Am.  Rep.  260,  an  instruction 
in  substance  and  meaning  very  nearly  the  same  as  that  under 
consideration  was  approved  by  the  court;  and  in  Will  of  Con- 
vey, 52  Iowa,  197,  an  instruction  substantially  like  this  one 
was  sustained.  We  do  not  think  the  objection  to  the  instruc- 
tion ought  to  prevail. 

5.  Another  instruction  directed  the  jury  that  "the  testi- 
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cuony  of  medical  men  of  large  experience,  as  a  general  rule, 
4n  this  class  of  cases,  is  entitled  to  more  weight  than  that  of 
unprofessional  men.  Still,  it  is  a  question  for  the  jury  to  de- 
termine, whether  the  testimony  of  medical  men  who  testified 
in  this  case  is  entitled  to  more  weight  than  that  of  other  wit- 
nesses." Four  physicians  were  examined  as  witnesses, — two 
in  behalf  of  the  proponents,  and  two  in  behalf  of  the  contest- 
ants. They  were  not  mere  experts,  whose  testimony  was 
founded  upon  facts  testified  to  by  other  witnesses.  They  each 
made  a  personal  examination  of  the  decedent  for  the  very 
purpose  of  ascertaining  his  mental  capacity.  In  view  of  these 
facts,  we  think  the  instruction  complained  of  is  correct. 

6.  It  is  claimed  that  another  instruction  required  the  jury 
to  find  that,  in  order  to  sustain  the  will,  they  must  find  that 
the  evidence  disproved  the  averment  of  undue  influence.  We 
do  not  regard  it  as  necessary  to  set  out  the  instruction  com- 
plained of.  It  appears  to  us  that  it  could  not  have  been  un- 
derstood by  the  jury  as  imposing  upon  the  proponents  the 
burden  of  proving  that  the  will  was  not  procured  by  undue 
influence. 

7.  It  is  urged  that  the  verdict  is  not  sustained  by  the  evi- 
dence. The  evidence  is  conflicting,  and  we  entertain  no  doubt 
that  it  is  abundantly  suflScient  to  sustain  the  verdict,  espe- 
cially upon  the  ground  that  the  decedent  was  wanting  in  tes- 
tamentary capacity. 

8.  The  contestants  filed  a  motion  asking  that  all  the  costs 
of  the  trial,  excepting  the  fees  of  the  witnesses  to  the  will,  be 
taxed  to  the  proponents.  The  motion  was  overruled,  from 
which  ruling  the  contestants  appeal.  We  think,  considering 
the  facts  of  the  case,  that  the  ruling  was  correct.  It  is  true, 
as  contestants  claim,  that  the  statute  (Code,  sec.  2933)  pro- 
vides that  "costs  shall  be  recovered  by  the  successful  party 
against  the  losing  party."  But  it  is  the  duty  of  an  executor 
to  probate  the  will  of  his  testator,  and  he  should  not  be  held 
personally  liable  for  costs  in  the  absence  of  a  showing  of  bad 
faith  or  the  like.  Two  of  the  parties  named  as  proponents 
were  the  executors  named  in  the  will.  It  is  possible,  if  .the 
verdict  had  been  based  on  undue  influence  exercised  by  them, 
they  should  be  required  to  pay  the  costs.  But  the  verdict 
was  general;  and  an  examination  of  the  evidence  leaves  little 
doubt  that  it  was  founded  upon  a  want  of  testamentary  capa- 
city in  the  decedent.  It  may  be  likened  to  a  claim  found 
■among  other  assets  of  an  estate.     It  is  the  duty  of  the  execu- 
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tor  to  proceed  to  collect  it  by  legal  means  if  necessary.     If  he 
fihould  be  defeated  in  an  action,  he  cannot  be  held  personally 
liable  for  costs,  unless  he,  in  bad  faith,  makes  them  unneces- 
earily:  Phillips  v.  Phillips,  81  Ky.  328. 
Affirmed. 


Mental  Capacity  Required  in  Making  Will:  See  Chandler  v.  BarreU^ 
21  La.  Ann.  58;  99  Am.  Dec.  701;  St.  Leger'a  Appeal,  34  Conn.  434;  91  Am. 
Dec.  735;  Kirhcood  v.  Gordon,  7  Rich.  474;  62  Am.  Dec.  418;  Brmon  v. 
Ward,  53  Md.  376;  36  Am.  Rep.  422;  Will  of  SmUh,  52  Wis.  543;  38  Am. 
Rep.  756;  Pidcock  v.  Potter,  68  Pa.  St.  342;  8  Am.  Rep.  181,  184,  note;  Rob- 
inson V.  Adams,  62  Me.  369;  16  Am.  Rep.  473;  Clapp  v.  Fullerton,  34  N.  Y. 
190;  90  Am.  Dec.  689,  690,  note;  McCulloch  v.  Camj^ll,  49  Ark.  367. 

Testamentaby  Capacity  —  Opinions  of  Non-professional  Witnesses: 
Clapp  V.  Fullerton,  34  N.  Y.  190;  90  Am.  Dec.  681,  and  cases  collected  in 
note  689;  Hardy  v.  Merrill,  56  N.  H.  227;  22  Am.  Rep.  441;  Blake  v.  Itourke. 
74  Iowa,  519;  In  re  Will  of  Norman,  72  Id.  84. 

Costs  of  Both  Pabties  may  be  Chaboed  upon  Estate  where  there  waa 
probable  cause  for  contesting  the  validity  of  a  will,  as  shown  by  the  conduct 
of  the  testator:  Clapp  v.  Fullerton,  34  N.  Y.  190;  90  Am.  Dec.  681. 

Testimony  of  Physicians,  Given  after  Careful  Examination  of  tes- 
tator's mental  condition,  may  properly  be  allowed  more  weight  and  consid- 
eration than  that  of  non-professional  witnesses:  Blake  v.  Rourke,  74  Iowa, 
619. 

Hypothetical  Questions  to  Expert  Witness,  for  his  opinion,  ought  to 
include  only  such  facts  as  are  admitted  or  in  evidence;  but  it  is  not  a  ques- 
tion as  to  weight  of  evidence,  but  only  whether  there  has  been  any  evidence 
tending  to  show  the  assumed  fact:  In  re  Will  qfNormant  72  Iowa,  84. 
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.     [74  Iowa,  428.  J 

Thb  Admission  in  Evidence  of  an  UnautAentioated  Letter  is  not  error 

sufficient  to  warant  a  reversal  therefor,  when  such  letter  only  goes  in 
proof  of  a  fact  already  sufficiently  proven  by  testimony  admitted  with- 
out objection. 

Agent  of  Fire  Insurance  Company  may  Waive  Forfeiture  where  claim 
for  loss  has  been  placed  in  his  hands  for  adjustment.  It  will  be  pre- 
sumed that  he  was  authorized  to  do  whatever  was  required  to  be  done  in 
adjusting  the  loss. 

Waiver  of  Forfeiture  for  Breach  of  Condition  of  Insurance.  — 
Where  company  has  knowledge  that  insured  has  broken  condition  in 
policy  requiring  him  to  keep  his  books  and  invoices  so  as  to  protect  them 
from  fire,  and  that  the  books  are  burned  in  consequence,  it  waives  the 
forfeiture  if  it  requires  the  insured  to  furnish  it  with  copies  of  such 
books  and  invoices  for  their  examination,  and  induces  him  to  incur  labor 
and  expense  in  procuring  them. 
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CummiM  and  Wright,  for  the  appellant. 

/.  K.  Macomber  and  George  A.  Underwood,  for  the  appellee. 

Reed,  J.     The  property  insured  was  a  stock  of  merchan- 
dise.    The  policy  was  issued  on  a  written  application,  which 
was  indorsed  on  the  policy  when  it  was  issued,  and  which 
contained  the  following  agreement:  "Applicant  further  agreea 
to  keep  a  set  of  books  showing  all  purchases  and  sales  for 
cash  and  credit  separately,  and  to  keep  a  copy  of  the  last  in- 
ventory; and  that  said  books  and  inventory  shall  be  kept  in 
a  fire-proof  safe,  or  in  such  a  manner  as  to  avoid  danger  of 
their  being  destroyed  with  the  property  hereby  insured."     De- 
fendant pleaded  a  breach  of  this  undertaking,  and  plaintiff, 
in   reply,  pleaded  a  waiver  of  such  breach.     The  evidence 
showed,  without  any  conflict,  that  plaintiff  did  not  keep  hi» 
books  and  inventory  in  a  fire-proof  safe,  but  kept  them  in  a 
wooden  desk  in  his  store,  and  that  they  were  destroyed  by  the 
fire  that  destroyed  the  insured  property.    The  matter  relied 
on  by  plaintiff  as  constituting  a  waiver  of  this  breach  of  his 
agreement  is,  that  defendant,  with  full  knowledge  of  the  man- 
mer  in  which  the  books  and  inventories  had  been  kept,  and 
that  they  had  been  destroyed  by  the  fire,  required  him  to  pro- 
cure and  produce  copies  of  all  invoices  and  bills  of  goods 
purchased  by  him  for  a  number  of  years  before  the  fire;  and 
that,  in  obedience  to  such  demand,  he  did,  at  great  expense 
and  trouble,  procure  copies  of  such  bills  and  invoices,  and 
submitted  them  to  defendant.     The  evidence  shows  that  de- 
fendant, when  it  received  notice  of  the  fire,  and  a  proof  of  the 
loss  furnished  by  plaintiff,  placed  the  claim  in  the  hands  of 
C.  F.  Leavitt,  one  of  its  adjusters,  who  went  to  the  scene  of 
the  fire,  and  examined  plaintiff  with  reference  to  the  circum- 
stances of  the  loss.     In  his  examination,  plaintiff  disclosed 
the  facts  as  to  the  destruction  of  the  books  and  inventories, 
and  the  manner  in  which  they  had  been  kept.    After  the  ex- 
amination was  closed,  Leavitt  served  upon  plaintiff  a  notice  in 
writing,  as  follows:  "You  are  hereby  notified  and  required  to 
furnish,  at  your  earliest  convenience,  ....  the  State  Insur- 
ance Company,  of  Des  Moines,  your  original  bills  of  purchase; 
or  if  they  are  lost  or  destroyed,  you  will  furnish  certified 
copies  thereof  procured  from  the  various  houses  from  which 
you  have  bought  goods.     These  must  cover  all  your  pur- 
chases from  the  time  you  bought  the  stock  of  A,  P.  Condit  to 
time  of  fire  which  destroyed  said  stock.     This  demand  is 
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made  under  the  conditions  of  the  policy  you  hold  of  said  com- 
pany: See  Proceedings  in  Case  of  Loss."  In  compliance 
with  this  demand,  plaintiff  did  procure  from  such  of  the 
wholesale  houses  with  which  he  had  dealt  as  continued  in 
business  copies  of  the  invoices  of  the  goods  purchased  by  him 
from  them  during  the  time  covered  by  the  demand.  In  doing 
that,  he  spent  considerable  time,  and  incurred  some  expense 
and  inconvenience.  He  notified  defendant  that  he  had  pro- 
cured them,  and  Leavitt  again  went  to  his  place  and  ex- 
amined them;  and  it  was  not  until  after  that  was  done  that 
defendant  refused  to  pay  the  loss. 

1.  The  district  court,  against  defendant's  objection,  ad- 
mitted in  evidence  a  letter  received  by  plaintiff,  and  which 
purports  to  have  been  written  by  Leavitt.  The  letter  is  writ- 
ten on  defendant's  letter-head,  and  purports  to  have  been 
written  at  its  agency  at  Kansas  City,  Missouri;  but  there  was 
no  evidence  of  the  genuineness  of  Leavitt's  signature  to  it.  It 
points  out  a  number  of  particulars  in  which  the  proof  of  the 
loss  and  the  accompanying  papers  are  alleged  to  be  insuffi- 
aient,  and  states  that  certain  things  are  demanded;  but 
whether  it  was  meant  by  this  that  they  were  demanded  by 
the  provisions  of  the  policy,  or  by  the  company  for  the  per- 
fecting of  the  proofs,  is  not  clear.  The  objection  urged 
against  its  admission  is,  that  it  was  not  shown  to  have  been 
written  by  Leavitt.  But  in  the  view  we  take  of  the  case,  it  is 
not  necessary  to  go  into  that  question,  for,  according  to  plain- 
tiff's testimony,  he  incurred  the  labor  and  expense  of  procur- 
ing the  duplicate  invoices  in  obedience  to  the  demand  made 
upon  him  by  Leavitt  at  the  close  of  the  examination;  and  if 
it  should  be  conceded  that  the  demands  of  the  letter  were  for 
the  perfecting  of  the  proof,  they  were  but  a  repetition  of  the 
former  demand,  and  were  consequently  immaterial.  Defend- 
ant could  not,  therefore,  have  been  prejudiced  by  the  admis- 
sion of  the  letter;  and  conceding  that  there  was  error  in  its 
admission,  it  affords  no  ground  for  disturbing  the  judgment. 

2.  There  was  no  direct  evidence  as  to  the  extent  of  Leavitt's 
authority,  and  it  was  urged  that  as  the  verdict  necessarily  im- 
plies a  finding  by  the  jury  that  he  had  authority  to  waive  the 
forfeiture,  it  is  without  the  support  of  evidence.  Counsel  con- 
tended that  the  case  on  this  point  is  governed  by  Hollis  v.  State 
Ins.  Co.,  65  Iowa,  454.  But  there  is  a  clear  distinction  be- 
tween the  cases.  In  that  case  it  was  proven  simply  that  an 
alleged  agent  was  an  adjuster  of  the  insurance  company,  and 
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that  he  called  on  the  plaintiff  with  reference  to  the  loss.  It 
was  not  shown  that  the  particular  claim  in  question  had  heen 
placed  in  his  hands  for  adjustment,  and  we  held,  on  that  state 
of  the  evidence,  that  it  could  not  be  presumed  that  he  had  au- 
thority to  do  the  particular  thing  which  it  was  held  would,  if 
it  were  done  by  the  authority  of  the  company,  amount  to  a 
waiver  of  the  forfeiture.  But  in  the  present  case  it  was  shown 
by  the  secretary  of  the  company  that  the  claim  was  placed  in 
Leavitt's  hands  for  adjustment.  He  was  the  agent  of  the  com- 
pany, then,  for  the  transaction  of  that  particular  business;  and 
it  will  be  presumed  that  he  was  authorized  to  do  whatever  was 
required  to  be  done  in  adjusting  the  loss;  and  the  verdict,  so 
far  as  this  question  is  concerned,  is  supported  by  that  pre- 
sumption. 

3.  The  remaining  question  is,  whether  the  act  of  the  agent 
in  demanding  that  plaintiff  procure  the  copies  of  the  bills  and 
invoices  of  his  purchases,  and  submit  them  to  the  company 
for  examination,  amounted  to  a  waiver  of  the  forfeiture.  In 
the  HoUis  case  we  held  that  if  the  insurer,  with  knowledge  of 
the  facts  constituting  the  forfeiture,  continues  to  treat  the  con- 
tract as  of  binding  force,  and  induces  the  insured  to  act  upon 
that  assumption,  and  incur  expense  and  trouble  while  acting 
in  that  belief,  he  cannot  afterwards  go  back  and  take  advan- 
tage of  the  forfeiture.  The  facts  of  this  case  bring  it  within 
that  holding.  When  defendant  was  informed  of  the  destruc- 
tion of  the  books  and  inventories,  and  the  manner  in  which 
they  had  been  kept,  it  had  the  right — assuming  that  those 
facts  constituted  a  forfeit,  as  the  court  below  held  they  did — 
at  once  to  stand  upon  the  forfeiture  and  declare  the  contract 
at  an  end.  But  it  had  the  right  also  to  waive  the  forfeiture 
and  treat  the  contract  as  still  in  force,  leaving  the  question 
whether  it  would  pay  the  loss  to  depend  upon  subsequent  in- 
vestigation as  to  other  facts.  By  its  demand  for  the  production 
of  the  copies  of  the  invoices  and  bills  it  made  this  latter  election, 
for  it  thereby  required  plaintiff  to  produce  for  its  inspection 
the  evidence  as  to  other  facts  upon  which  the  question  of  its 
liability,  independent  of  the  forfeiture,  depended.  Having  re- 
quired plaintiff  to  incur  the  labor  and  expense  of  procuring  the 
bills  and  invoices,  and  having  obtained  whatever  advantage 
accrued  from  their  production,  it  would  be  manifestly  unjust 
to  permit  it  now  to  go  back  and  take  advantage  of  the  for- 
feiture. The  facts  of  the  case  do  not  bring  it  within  the  hold- 
ing of  Fitchpatrick  v.  Hawkeye  Ins.  Co.j  53  Iowa,  335.    In  that 
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case  the  oral  information  as  to  the  facts  constituting  the  for- 
feiture was  not  full,  and  it  was  held  that  the  insurer  did  not 
waive  it  by  requiring  written  proof  as  to  those  facts,  that  being 
the  character  of  evidence  required  by  the.  policy.  But  in 
the  present  case  the  oral  information  as  to  the  facts  was  full, 
and  the  additional  evidence  required  relates  to  other  matters. 
The  judgment  of  the  district  court  will  be  affirmed. 


Judgment  will  not  be  Kevesskd  bt  Reason  of  Improper  Admission 
ov  Testimony,  if  the  facts  sought  to  be  proven  by  such  testimony  had  been 
clearly  established  by  other  competent  evidence:  Spencer  v.  Milwavkee  etc. 
R.  R.  Co.,  17  Wis.  487;  84  Am.  Dec.  758;  BameU  v.  Vincent,  69  Tex.  658;  5 
Am.  St.  Rep.  98. 

Waiver  op  Forpeitttre  op  Policy  op  Insurance  by  Agent  op  In- 
sxmANCB  CoBJPANY:  Oshkosh  Oas  Light  Co.  v.  Cfermania  F.  Ins.  Co.,  71  Wis. 
454;  5  Am.  St.  Rep.  233,  and  cases  collected  in  note  236;  Imperial  F.  Ina.  Co. 
V.  Dunham,  117  Pa.  St.  460;  2  Am.  St.  Rep.  686;  Kruger  v.  WeOem  Fire  etc 
Ina.  Co.,  72  Cal.  91;  1  Am.  St.  Rep.  42,  and  cases  collected  in  note  45;  Mai- 
tea  V.  D.  M.  Int.  Co.,  74  Iowa,  233;  Dunbar  v.  Phoenix  Ins.  Co.  <if  Brooklyn,  72 
Wis.  492;  Home  Ins.  Co.  v.  Oilman,  112  Ind.  7;  N.  B.  Jb  M.  Ins.  Co.  ▼. 
Bteiger,  124  IlL  81. 


State  v.  Teout. 

[74  Iowa,  645.] 

Murder  —  Burden  op  Proop  of  Insanity. — It  is  proper  to  charge  the 
jury  that  "  when  the  state  shows,  beyond  a  reasonable  doubt,  in  the  first 
instance,  that  the  defendant  is  guilty,  then  defendant  comes  to  his  plea 
of  insanity;  and  when  he  comes  to  rely  upon  such  plea,  then,  under  the 
law,  he  is  required,  in  order  to  excuse  his  act  on  account  of  the  alleged 
insanity,  to  show,  by  a  preponderance  of  the  evidence,  —  that  is,  by  the 
greater  weight  of  credible  evidence  in  the  case,  —  that  he  was  insane  "; 
and  an  instruction  may  properly  be  refused  which  is,  in  effect,  that  if 
the  jury  believed  it  probable  from  the  evidence  that  accused  was  insane, 
this  would  overcome  the  presumption  of  insanity,  and  entitle  him  to  an 
acquittal. 

BuppiciBNCY  OF  Verdict  —  Murder.  — Where  court  instructed  the  jury  as 
to  the  necessary  elements  of  murder  in  the  first  degree,  and  that  it  was 
punishable  with  death,  or  with  imprisonment  for  life,  at  hard  labor,  in 
the  state  penitentiary,  and  the  verdict  of  guilty  was  returned,  but  in 
designating  the  punishment  as  imprisonment  in  the  penitentiary  for  life 
the  worda  "at  hard  labor"  were  omitted  from  the  verdict,  such  verdict 
sufficiently  indicates  which  of  two  punishments  was  adjudged. 

J.  N.  Weaver^  for  the  appellant. 

A.  J.  Baker,  attorney-general,  for  the  state. 

Robinson,  J.    This  case  was  submitted  on  a  voluminous 
transcript  of  the  record,  without  an  abstract,  without  any  as- 
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signment  of  errors  or  argument  of  counsel,  and  with  the  cita- 
tion of  but  a  single  authority.  In  this  condition  of  the  case, 
we  have  examined  the  record  with  care,  for  the  purpose  of 
ascertaining  what  errors,  if  any,  had  been  committed  in  the 
district  court,  and  the  grounds  upon  which  defendant  relics^ 
for  a  reversal  of  the  judgment. 

1.  The  defendant  asked  the  court  to  give  the  jury  the  fol- 
lowing instruction:  "While  in  this  case  the  sanity  of  the 
defendant  at  the  time  of  shooting  Hatch,  the  deceased,  is  pre- 
sumed by  the  law,  and  the  burden  of  proving  insanity  rests 
upon  defendant,  still,  if  you  believe  from  the  evidence  that  at 
the  time  of  such  shooting  it  is  probable  that  defendant  was 
insane,  then  the  presumption  of  sanity  is  overcome,  and  de- 
fendant is  entitled  to  an  acquittal." 

The  court  refused  this  instruction,  but  charged  the  jury  as 
follows:  "When  the  state  shows,  beyond  reasonable  doubt,  in 
the  first  instance,  that  the  defendant  is  guilty,  then  defendant 
comes  to  his  plea  of  insanity;  and  when  he  comes  to  rely  upoa 
such  plea,  then,  under  the  law,  he  is  required,  in  order  to  ex- 
cuse his  act  on  account  of  the  alleged  insanity,  to  show,  by  a 
preponderance  of  the  evidence, — that  is,  by  the  greater  weight 
of  credible  evidence  in  the  case, — that  he  was  insane." 

Other  portions  of  the  charge,  which  we  need  not  set  out,  fur- 
ther explained  the  paragraph  quoted.  The  charge  given  was 
as  favorable  to  defendant  as  was  the  instruction  he  asked.  In 
legal  efifect,  if  a  claim  is  made  probable  by  the  evidence,  it  is 
for  the  reason  that  the  preponderance  of  the  evidence  is  iri 
favor  of  the  claim.  The  case  of  State  v.  Jones,  64  Iowa,  356, 
cited  by  appellant,  is  not  against  this  conclusion,  but,  on  the 
contrary,  sustains  it.  The  charge  to  the  jury  as  to  the  issue 
of  insanity  was  in  accord  with  numerous  decisions  of  this 
court,  and  was,  we  think,  correct. 

2.  The  court  instructed  the  jury  as  to  the  necessary  ele- 
ments of  murder  in  the  first  degree,  and  that  it  was  punish- 
able with  death,  or  with  imprisonment  for  life,  at  hard  labor, 
in  the  state  penitentiary,  as  determined  by  the  jury.  The 
body  of  the  verdict  returned  by  the  jury  was  in  words  follow- 
ing: "  We,  the  jury,  find  the  defendant,  George  Trout,  guilty 
as  charged,  that  is,  guilty  of  murder  in  the  first  degree;  and 
we  say  that  he  should  be  punished  by  imprisonment  in  the 
penitentiary  for  life."  It  was  insisted  in  the  district  court 
that  the  verdict  was  fatally  defective,  and  insuflBcient  to  au- 
thorize a  judgment  against  defendant,  for  the  reason  that  it 
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neither  authorized  the  punishment  of  death,  nor  imprison- 
ment for  life^  at  hard  labor  in  the  penitentiary.  The  objection 
was  founded  upon  the  omission  of  the  words  "  at  hard  labor  " 
from  the  verdict.  The  law  recognizes  but  two  punishments 
for  the  offense  of  which  defendant  was  convicted,  and  it  was 
the  duty  of  the  jury  to  designate  which  of  these  punishments 
fihould  be  inflicted.  While  the  verdict  was  not  so  complete  as 
it  might  have  been,  yet  it  indicates  beyond  question  which  of 
the  only  two  punishments  authorized  in  this  case  it  designed 
to  have  adjudged. 

We  discover  no  error  in  the  record,  and  the  judgment  of 
the  distritft  court  is  therefore  aflBrmed. 


iNSAinTT  AS  Defense  to  Criminal  Charge,  Bubden  ov  Proof  respect- 
INO:  Ouetig  v.  State,  66  Ind.  94;  32  Am.  Rep.  99;  State  v.  McCoy,  34  Mo. 
-631;  86  Am.  Dec.  121,  and  cases  collected  in  note  123;  People  v.  Oarbutt,  17 
Mich.  9;  97  Am.  Dec.  176-179,  note. 

Criminal  Law,  when  Verdict  must  Specify  Degree  of  Offense:  Ho- 
Han  V.  State,  30  Wis.  428;  11  Am.  Rep.  575;  Wekh  v.  State,  50  Ga.  128;  15 
Am.  Rep.  690;  State  v.  Johnson,  75  N.  C.  123;  22  Am.  Rep.  666;  State  v. 
Sever,  10  Nev.  388;  21  Am.  Rep.  745. 

Uncertainty  in  Sentence  Entitling  Prisoner  to  Discharge:  Ex 
parte  Roberta,  9  Nev.  44;  16  Am.  Rep.  1. 

General  Verdict  of  Guilty  is  Understood  to  Find  Higher  Offensx 
if  there  is  testimony  to  support  it,  and  such  verdict  is  not  ground  for  a  new 
-trial:  Stale  v.  Nelson,  14  Rich.  169;  94  Am.  Deo.  130;  and  see  State  v.  Kttbe, 
SO  Wis.  217;  91  Am.  Dec.  390. 
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BuBFAes  Waters.  — Where  Railroad  Company  whose  road  crosses  a  stream 
constructs  an  embankment  over  the  low  lauds  and  valley  adjacent 
thereto  in  such  manner  as  to  turn  all  the  water  which  flowed  from  above 
into  the  main  stream,  and  builds  a  culvert  over  the  stream,  which  is  not 
of  sufficient  capacity  to  properly  pass  the  waters  of  such  floods  as  might 
reasonably  be  expected  to  occur,  it  is  liable  in  damages  to  one  whose 
lands  are  overflowed  by  reason  of  the  construction  of  such  embankment 
and  insufficient  culvert. 

fitTRirACE  Waters,  What  Constitute.  —  Water  which  overflowed  from  the 
main  stream  some  distance  above  an  embankment  ceases  to  be  surface 
water  when  turned  back  into  the  stream  by  such  embankment,  and 
must  be  regarded,  in  determining  the  sufficiency  of  the  culvert,  the 
same  as  if  it  had  continuously  flowed  in  the  channel. 

Error  in  Admitting  Evidence  may  bb  Cured  by  Instruction  which 
withdraws  from  the  jury  the  consideration  of  the  evidence  so  admitted. 
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Otkbtlowikq  Land  —  Measurk  of  Damaqks. — Where  Railroad  Com- 
pany CJoNSTRUCTS  Insufficient  Cclvert  over  Stream,  and  an  em- 
bankment over  low  lands  and  valley  adjacent,  and  thereby  obstructa 
the  water,  and  causes  it  to  overflow  land,  there  is  no  error  in  instruct- 
ing the  jury  that  in  estimating  damages  they  may  consider  the  fair 
market  value  of  the  land  immediately  before  and  immediately  after  tha 
overflow  in  each  year,  and  that  the  term  "land"  so  used  includes  the 
growing  crops. 

Statute  of  Limit attons.  —  In  Action  against  Railroad  Company  for 
Obstructing  Water  and  Overflowing  Land,  the  right  of  action  does 
not  necessarily  accrue  from  the  time  the  obstruction  was  first  built,  and 
the  plea  of  the  statute  of  limitations  is  properly  withheld  from  the  jury 
when  it  appears  that  at  that  time  the  damages  could  not  have  been  fore- 
seen and  estimated  with  any  degree  of  accuracy,  but  depended  in  part 
on  the  seasons. 

Tbrdict  Arrived  at  by  Average. — Verdict  is  not  invalid  which  is  ob- 
tained by  aggregating  amounts  fixed  by  each  juror  as  damages,  and  then 
by  dividing  the  result  by  twelve,  if  such  verdict  is  agreed  to  afterwards, 
and  there  was  no  agreement  beforehand  to  be  bound  by  the  result  ao 
obtained. 

Action  for  damages  for  obstructing  stream  and  overflowing 
land.  Appeal  by  defendant  from  verdict  and  judgment  for 
plaintiff. 

T.  S.  Wright,  and  Winslow  and  Vamum,  for  the  appellant. 

Phillips  and  Day,  and  Kerr  and  McElroy,  for  the  appellee. 

Robinson,  J.  The  defendant  owns  and  operates  a  railway 
which  crosses  a  stream  of  water  in  Jasper  County,  known  as 
Rock  Creek.  At  the  point  of  crossing,  the  stream  is  from 
twenty-five  to  thirty  feet  in  width,  and  is  bordered  on  the  east 
by  a  strip  of  land  lower  than  the  level  of  the  railway  track, 
and  on  the  west  by  low  ground,  which  extends  back  from  the 
creek  a  distance  of  from  a  quarter  to  half  a  mile.  The  land 
and  stream  form  a  valley  bounded  on  the  west  by  high  lands. 
Prior  to  1875,  defendant's  railway  crossed  the  creek  and  low- 
lands by  means  of  a  wooden  bridge  and  trestle-work.  During 
that  year  a  stone  culvert  was  constructed  over  the  stream,  and 
embankments  of  earth  were  commenced  and  completed  a  year 
or  two  later,  which  extended  across  the  lowlands  and  culvert 
to  a  height  of  about  forty  feet  above  the  general  level  of  the- 
lowlands.  The  culvert  was  about  eighty  feet  in  length,  thirty 
in  width,  and  twenty-two  in  height,  and  constituted  the  only 
opening  in  the  embankment  for  the  passage  of  the  waters  from 
above  it.  The  plaintiff  owns  the  land  which  is  bounded  on 
the  south  by  the  right  of  way  of  defendant,  on  which  th&^ 
embankment  in  question  is  built.     Rock  Creek  flows,  for  ». 
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considerable  distance,  through  the  lands  of  plaintiff  before  it 
reaches  the  culvert  in  question.  In  June,  1882,  a  portion  of 
the  culvert  fell  in  consequence  of  high  water.  It  was  never 
rebuilt;  but,  to  carry  its  railway  across  the  stream,  defendant 
removed  a  portion  of  the  earth  from  the  culvert,  and  con- 
structed over  it  a  wooden  bridge.  It  is  contended  by  plaintiff, 
that  when  the  culvert  was  constructed,  the  bed  of  the  stream 
under  it  was  raised  several  feet  by  means  of  stone-work;  that 
a  portion  of  it  fell  in  consequence  of  the  fault  of  plaintiff,  pre- 
cipitating into  the  stream  below,  in  such  manner  as  to  further 
obstruct  the  flow  of  water,  large  quantities  of  stone  and  earth; 
that  defendant  had  wrongfully  permitted  said  obstacles  to 
remain  in  the  stream;  that  the  embankment  caused  all  the 
water  which  fell  upon  the  land  adjacent  to  said  stream  to  flow 
through  said  culvert;  that  its  capacity,  when  constructed,  was 
not  suflficient  to  discharge  such  water;  and  that  its  original 
capacity  has  been  diminished,  and  the  flow  of  water  hindered, 
by  the  obstacles  aforesaid;  that  in  consequence  of  these  faults, 
the  lands  of  plaintiff  were  overflowed  at  different  times  during 
four  years,  commencing  with  1882,  and  great  damage  caused 
thereby.  It  is  insisted  by  defendant,  that  in  constructing  the 
embankment  and  culvert  in  question,  it  was  only  required  to 
make  provision  for  the  flowing  across  its  right  of  way  of  so 
much  water  as  could  be  contained  within  the  banks  of  the 
stream,  and  that  it  is  not  responsible  for  damages  which  were 
caused  by  water  which  overflowed  such  banks. 

1.  The  question  involved  is  one  upon  which  there  is  much  con- 
flict of  authorities.  Many  of  them  seem  to  sustain  the  position 
of  appellant.  The  case  of  Abbott  v.  Kansas  City  etc.  Ry  Co., 
83  Mo.  271,  53  Am.  Rep.  581,  is  in  many  respects  similar  to 
this  case,  and  is  relied  upon  by  appellant.  That  case  adheres 
to  the  common-law  rule,  and  seems  to  depend  in  part  upon 
the  fact  that  by  the  statutes  of  Missouri  the  common  law  is 
made  the  rule  of  action  and  decision  in  that  state.  In  this 
state  there  is  no  requirement  of  that  kind,  and  we  are  free  to 
determine  the  questions  involved  according  to  such  rules  of 
law  as  shall  seem  to  us  to  be  applicable.  The  difliculty  which 
must  sometimes  arise  from  attempts  to  apply  the  strict  rule 
of  the  common  law  to  all  cases  is  illustrated  by  the  fact  that 
the  supreme  court  of  Missouri  was  constrained  to  abandon  it 
in  two  cases,  which  were  overruled  in  the  one  above  cited. 
Each  case  must  of  necessity  depend  largely  upon  its  own  facts. 
Even  in  those  states  where  the  common  law  prevails,  the  courts 
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hold  that  the  land-owner  must  improve  his  property  in  a  re» 
Bonable  manner:  Hosher  v.  Kansas  City  etc.  R'y  Co.,  60  Mo.  329 
Abbott  V.  Kansas  City  etc.  R'y  Co.,  supra;  Pettigrcw  v.  Evansville^ 
25  Wis.  229;  3  Am.  Rep.  50.  "  But  persons  exercising  this  right 
to  improve  and  ameliorate  the  condition  of  their  own  land  must 
exercise  it  in  a  careful  and  prudent  way Each  propri- 
etor, in  such  case,  is  left  to  protect  his  own  lands  against  the 
common  enemy  of  all,  ....  so  as  to  occasion  no  unnecessary 
inconvenience  or  damage  to  pl!kintiflf":  McCormick  v.  Kansas 
City  etc.  Ry  Co.,  57  Mo.  433.  See  also  Benson  v.  Chicago  etc. 
Ry  Co.y  78  Id.  504.  This  court  said  in  Livingston  v.  Mc- 
Donald, 21  Iowa,  172,  89  Am.  Dec.  563,  that  "  the  rules  of  the 
civil  law,  ....  80  far  as  they  deny  to  the  upper  owner  the 
right  to  collect  the  water  in  a  body,  or  precipitate  it  in  greatly 
increased  or  unnatural  quantities  upon  his  neighbor,  to  the 
substantial  injury  of  the  latter,  we  deem  to  be  just  and  equi- 
table; ....  and  to  this  extent  it  is  supported  by  the  weight 
of  authority  in  the  common-law  courts."  It  also  said:  "We 
recognize  the  general  rule  that  each  may  do  with  his  own  as 
he  pleases,  but  we  also  recognize  the  qualification  that  each 
should  souse  his  own  as  not  to  injure  his  neighbor":  Id.  173. 
The  same  principle,  as  applied  to  the  obstructing  of  a  flow 
of  surface  water  from  the  dominant  to  the  servient  estate,  was 
recognized  in  Drake  v.  Chicago  etc.  Ry  Co.,  63  Iowa,  302;  50 
Am.  Rep.  746.  The  rule  thus  far  adhered  to  by  this  court 
seems  to  be  just,  and  we  do  not  think  there  is  sufficient  cause 
to  abandon  it.  The  reasons  for  requiring  that  improvements 
on  land  be  so  made  as  to  do  no  unnecessary  injury  to  other 
lands  apply  with  especial  force  to  the  construction  of  railways. 
These  have  become  so  necessary  to  modern  civilization  that 
their  builders  require  and  are  given  extraordinary  privileges. 
One  of  the  most  important  of  these  is  the  right  to  take  and 
hold  so  much  real  estate  as  may  be  necessary  for  the  location, 
construction,  and  convenient  use  of  their  railways.  The  pri- 
mary object  for  which  railways  are  built  is  not  to  improve  the 
particular  tracts  of  land  over  which  they  pass.  They  are 
located,  in  part,  with  reference  to  the  configuration  of  the 
country  through  which  they  pass,  and  the  cost  of  construc- 
tion. On  the  other  hand,  the  general  land-owner  has  no  voice 
in  the  location  and  construction  of  a  railway.  The  burden 
which  it  may  cast  upon  his  land  is  not  such  as  springs  from 
those  improvements  which  are  designed  to  make  the  soil  pro- 
ductive.    Hence  it  is  not  a  burden  to  which  his  estate  is  natu- 
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rally  servient.  If  his  land  be  taken  by  the  railway  corporation, 
he  is  entitled  to  compensation  for  such  injury  as  naturally  re- 
sults from  the  taking;  but  his  land  may  not  be  taken,  or,  if 
taken,  the  railway  may  be  so  constructed  over  it  as  to  cause 
damage  which  was  not  a  necessary  result  of  the  taking.  In 
euch  cases,  if  injury  result  from  an  improper  construction  of 
the  railway,  or  from  wrong  in  its  operation,  we  see  no  reason 
why  the  railway  corporation  may  not  be  made  to  respond  in 
damages.  In  this  case,  defendant  raised  its  embankment 
across  the  valley  of  Rock  Creek  in  such  a  manner  as  to  turn 
all  the  water  which  flowed  from  above  into  the  main  stream. 
It  was  not  practicable  for  plaintiff  to  counteract  the  eflfect  of 
this  by  means  of  banks  or  ditches.  Whatever  its  primary 
object  may  have  been,  the  fact  is,  that  defendant  assumed  con- 
trol of  the  surface  waters  of  the  valley,  changed  their  course, 
and  compelled  them  to  flow  through  an  outlet  of  its  own  con- 
struction. Under  these  circumstances,  we  think  it  was  the 
duty  of  defendant  to  construct  and  maintain  its  culvert  so  that 
its  capacity  should  be  sufficient  to  properly  pass  the  waters 
of  such  floods  as  might  reasonably  be  expected  to  occur.  It 
would  be  most  unreasonable  to  limit  the  obligation  of  defend- 
ant to  the  providing  of  such  a  culvert  as  would  carry  off  the 
water  which  could  be  contained  within  the  banks  of  the 
stream.  It  is  contended  by  appellant  that  the  case  of  Morris 
V.  City  of  Council  Bluffs,  67  Iowa,  343,  56  Am.  Rep.  343,  is  an 
authority  against  the  conclusion  which  we  have  reached. 
That  case  involved  the  right  of  a  city  to  establish  the  grade 
of  its  streets,  and  its  duty  to  provide  permanent  means  for  the 
escape  of  overflow  water.  It  was,  in  effect,  held  that  it  was 
not  the  duty  of  the  city  to  do  more  than  provide  temporary 
means  for  the  escape  of  surface  water  in  such  cases,  and  that 
it  was  the  duty  of  the  lot-owner  to  bring  his  lot  up  to  grade, 
and  thereby  escape  the  overflow  of  which  he  complained.  We 
do  not  think  that  the  doctrine  of  that  case  is  applicable  to 
this.  We  are  of  the  opinion  that  the  jury  were  properly  in- 
structed in  regard  to  the  duties  and  liabilities  of  defendant. 

2.  Appellant  complains  of  the  giving  of  an  instruction  in 
the  following  language:  "You  are  instructed  that  if  Rock 
Creek  was  a  flowing  stream  the  year  round,  with  well-defined 
banks,  and  that  defendant  constructed  over  said  stream  a 
culvert  for  the  purpose  of  enabling  its  railway  to  pass  over 
said  watercourse,  and  if  you  further  find  from  the  evidence 
that  in  times  of  high  water,  at  a  point  five  hundred  feet  above 
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Baid  calvert,  more  or  less,  any  portion  of  the  water  flowing  in 
said  creek  in  times  of  high  water  left  its  banks  at  such  point 
above  said  culvert,  and  then,  for  a  short  distance,  flowed  over 
the  land  of  plaintiff*,  but  that  the  same  was  forced  by  the  em- 
bankment of  defendant  back  into  the  creek  again  above  said 
culvert,  then  such  waters  are  not  surface  waters,  but  must  be 
regarded  by  you,  in  the  determination  of  this  case,  in  deter- 
mining the  sufl&ciency  of  said  culvert,  in  the  same  light  as  if 
they  had  continuously  flowed  in  said  creek."  The  theory  of 
the  instruction  appears  to  be,  that  when  the  overflowed  water 
is  turned  back  into  the  stream  it  ceases  to  be  surface  water. 
This  seems  to  us  to  be  correct:  Jones  v.  Hannovan,  55  Mo.  462. 
But  if  the  instruction  will  bear  a  different  construction,  no 
prejudice  could  have  resulted  from  it  under  the  facts  of  the 
case. 

3.  Complaint  is  made  of  the  ruling  of  the  court  in  admit- 
ting evidence  as  to  the  depreciation  of  the  rental  value  of  the 
premises  in  controversy  on  account  of  the  alleged  wrong  of 
defendant.  It  may  be  conceded  that  there  was  error  in  ad- 
mitting this  evidence.  But  the  court  so  charged  the  jury  as 
to  the  measure  of  plaintiflf's  recovery  as  to  necessarily  with- 
draw from  their  consideration  the  evidence  of  which  com- 
plaint is  made.  The  error  should  therefore  be  deemed  to  be 
without  prejudice:  Ham  Y.Wisconsin  etc.  R'y  Co.,  61  Iowa,  719; 
Lathrop  V.  Central  Iowa  R'y  Co.,  69  Id.  109. 

4.  It  is  also  insisted  that  the  jury  were  improperly  instructed 
in  regard  to  the  mea8uret)f  recovery.  They  were  told  that  the 
measure  of  plaintiff''8  damages  for  each  year  was  the  differ- 
ence between  the  fair  market  value  of  the  land  immediately 
before  the  injury  each  year,  and  its  fair  market  value  immedi- 
ately after  such  injury;  also  that  the  term  "land,"  so  used, 
included  the  growing  crops.  This  instruction  accords  with 
the  rule  announced  in  Drake  v.  Chicago  etc.  R'y  Co.,  supra,  and 
is,  we  think,  correct.  The  injury  was  not  necessarily  permanent 
because  it  was  to  real  estate;  hence  there  was  no  error  in  per- 
mitting the  jury  to  estimate  damages  for  each  year  of  the 
overflow. 

5.  This  action  was  commenced  in  February,  1886.  The 
defendant  pleaded  the  statute  of  limitations  as  a  defense,  and 
insists  that  plaintiff''s  right  of  action  accrued  in  1875,  when 
the  culvert  was  completed.  The  damages  which  might  result 
from  the  character  of  the  culvert  could  not  have  been  foreseen 
and  estimated  at  that  time  with  any  degree  of  accuracy,  but 
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depended  in  part  upon  the  seasons.  The  jury  found  specially 
that  the  first  flood  after  the  culvert  was  built  occurred  in  1881. 
We  therefore  conclude  that  the  plea  of  the  statute  was  prop- 
erly withheld  from  the  jury:  Drake  v.  Chicago  etc.  Ry  Co.y 
supra;  Van  Orsdol  v.  Burlington  etc.  Ry  Co.,  56  Iowa,  470. 

6.  Miconduct  on  the  part  of  the  jury  in  arriving  at  their 
verdict  is  alleged.  Each  juror  gave  the  sum  he  thought 
should  be  allowed  for  each  separate  year,  and  the  amount  of 
those  sums  was  divided  by  twelve,  and  the  quotient  inserted 
in  the  verdict  as  the  amount  plaintiff  was  entitled  to  recover; 
but  there  was  no  agreement  in  advance  to  be  bound  by  the 
result.  After  it  was  ascertained  it  was  agreed  to  by  the  jurors: 
Hamilton  v.  Dea  Moines  Valley  R'y  Co.,  36  Iowa,  35. 

We  have  examined  the  record  with  care,  but  fail  to  discover 
any  error  prejudicial  to  defendant. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Backikq  Watkr  bt  Means  of  Dams,  etc.,  fpon  Lands  of  Another,  is 
an  injury  actionable  at  common  law:  Wabash  etc.  Canal  v.  Spears,  16  Ind. 
441 J  79  Am.  Dec.  444;  and  see  Nevina  v.  City  of  Peoria,  41  111.  502;  89  Am. 
Dec.  392,  and  cases  collected  in  note  400;  Boyd  v.  Conklin',  54  Mich.  583;  52 
Am.  Rep.  831;  McCwmkkv.  Homn,  81  N.  Y.  86;  37  Am.  Rep.  479;  Nimn,' 
ger  v.  Nonoood,  72  Ala.  277;  47  Am.  Rep.  412;  Tooth  v.  Cli/lon,  22  Ohio  St. 
247;  10  Am.  Rep.  732;  StewaH  v.  Schneider,  22  Neb,  286. 

LiABniiTY  OF  Railroad  Company  for  obstructing  flow  of  surface  water 
by  embankment:  Little  Rock  etc.  R.  R.  Co.  v.  Chapman,  39  Ark.  463;  43  Am. 
Rep.  280;  Louisville  etc.  R.  R.  Co.  v.  Hays,  11  Lea,  382;  47  Am.  Rep.  291; 
compare  Cairo  etc.  R.  R.  Co.  v.  Stevens,  73  Lid.  278;  38  Am.  Rep.  139. 

Testimony  Improperly  Admitted  is  Harmless  Error  if  the  same  fact 
was  proved  by  other  evidence  which  was  competenb  and  uncontradicted: 
Spencer  v.  Milwaukee  etc.  R.  R.  Co.,  17  Wis.  487;  84  Am.  Dec.  758;  BameU 
V.  Vincent,  69  Tex.  685;  5  Am.  St.  Rep.  98.  And  judgment  will  not  be  re- 
versed for  error  in  admitting  testimony  that  could  by  no  possibility  have 
operated  prejudicially  to  the  party  defeated:  Mathews  v.  Phelps,  61  Mich. 
327;  1  Am.  St.  Rep.  581;.  De  LaiUrev.  Janes,  36  Minn.  519. 

Averaging  Verdict,  when  Ground  for  Setting  Aside:  Sawyer  v.  Han- 
tubal  etc.  R.  R.  Co.,  37  Mo.  240;  90  Am.  Dec.  382;  WUson  v.  Berryman,  6 
Cal.  44;  63  Am.  Dec.  78. 

Error  in  Admitting  Illegal  Testimony  is  Citred  by  subsequently 
ruling  it  out  and  cautioning  jury  not  to  take  it  into  account;  and  such  error 
thus  cured  will  not  be  a  good  cause  for  new  trial,  unless  movant  clearly 
•hows  himself  to  have  received  injury  by  the  action  of  the  court:  Rowland  ▼. 
Carmiehael,  77  Ga.  350. 
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Clancy  v.  Kenworthy. 

[74  Iowa,  740.] 
PrnnoN  Sufficientlt  Alleqks  Cause  of  Action  aoainst  Suretibs  or 
Constable  on  his  Official  Bond  when  the  bond  requires  him  to  '*  faith- 
fully and  impartially,  without  fear,  favor,  fraud,  or  oppression,  discharge 
all  the  other  duties  required  of  his  office  by  law,"  and  the  petition  avers 
the  official  character  of  the  constable,  and  an  arrest  made  by  him  in  dis- 
charge  of  the  functions  of  his  office,  and  also  alleges  such  arrest  to  have 
been  made  unlawfully  and  oppressively,  and  without  probable  cause, 
the  malicious  and  unlawful  beating  of  the  person  arrested,  and  his  un- 
lawful and  malicious  incarceration  in  jail  over  one  night,  and  the  will- 
ful  neglect  to  procure  any  care,  attention,  or  medical  treatment  for  such 
person  during  his  incarceration,  and  his  need  thereof.  In  such  case,  it 
cannot  be  successfully  urged  as  a  defense  that  the  alleged  wrongful  acts 
of  the  constable  were  not  done  in  the  line  of  his  duty,  or  that  his  acts 
were  illegal  and  forbidden  by  law,  and  were  the  result  of  his  private 
malice.  * 

Nelson  and  Williams^  and  W.  8.  Kenworthy^  for  the  appel- 
lants. 

Phillips  and  Greer,  for  the  appellee. 

Beck,  J.  The  bond  sued  on  is  in  the  form  prescribed  by 
statute  (Code,  sec.  674),  and  obligates  the  principal  to  render 
a  true  account  of  his  ofl&ce  as  constable,  to  pay  over  all 
moneys  coming  to  his  hands  in  the  discharge  of  his  official 
duties,  etc.,  and  to  "  faithfully  and  impartially,  without  fear, 
favor,  fraud,  or  oppression,  discharge  all  the  other  duties  now 
or  hereafter  required  of  his  office  by  law."  The  petition 
alleges  a  breach  of  the  conditions  of  the  bond  in  the  following 
language:  "That  on  or  about  the  nineteenth  day  of  Septem- 
ber, 1885,  the  said  J.  C.  Kenworthy,  as  said  constable,  under 
color  and  by  virtue  of  his  said  office  and  his  official  position, 
did  maliciously,  unlawfully,  and  without,  reasonable  or  prob- 
able cause,  and  without  warrant  or  any  process  of  any  court, 
arrest  the  plaintiff,  and  incarcerate  him  in  the  jail  of  said 
county,  and  keep  him  confined  there  for  the  space  of  about 
twelve  hours,  and  during  one  night;  that  at  the  time  of  said  ar- 
rest, the  said  defendant,  under  pretense  of  necessity,  in  order  to 
accomplish  said  arrest,  did,  without  any  cause  or  provocation, 
and  without  reasonable  or  probable  cause  therefor,  brutally, 
oppressively,  maliciously,  and  unlawfully  strike,  beat,  bruise, 
and  wound  with  a  club  the  said  plaintiff  on  the  head,  and 
severely  injure  and  cut  the  head  of  the  plaintiff,  and  cause 
him  great  bodily  and  mental  pain  and  suffering;  that,  after 
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he  had  bo  arrested  and  stricken  and  wounded  the  plaintiff, 
the  said  defendant  placed  and  incarcerated  the  plaintiff  in 
said  jail  as  aforesaid,  without  having  or  procuring  any  care  or 
attention  or  medical  treatment  to  be  given  to  the  plaintiff  or 
the  wounds  thus  made  and  inflicted  upon  him,  although  the 
plaintiff  was  badly  cut  about  and  upon  the  head,  and  bleeding 
and  suffering  severely,  but  left  plaintiff  in  said  jail  until  tho 
following  day  before  said  wound  was  dressed;  that  aftewards, 
and  while  the  said  defendant  still  had  the  said  plaintiff  in 
custody,  to  wit,  September  14,  1885,  the  said  Kenworthy 
claimed  that  he  arrested  the  plaintiff  because  he  found  him 
in  a  state  of  intoxication,  and  filed  an  information  against 
plaintiff,  charging  hira  with  said  offense  before  one  E.  D.  Mc- 
Neilan,  a  justice  of  the  peace  in  and  for  said  county,  and 
prosecuted  the  plaintiff  on  said  information  for  said  crime; 
that  the  said  prosecution  is  at  an  end,  and  the  plaintiff  has 
been  duly  acquitted  of  said  charge;  that  the  said  charge  and 
information  so  made  and  filed,  and  said  prosecution  by  said 
defendant,  was  false,  malicious,  and  without  reasonable  or 
probable  cause,  and  was  done  by  said  defendant  for  the  pur- 
pose of  attempting  to  cover  up  and  justify  his  offensive  and 
malicious  acts  and  conduct  in  arresting  and  beating  the  plain- 
tiff as  aforesaid,  and  harassing,  annoying,  and  oppressing  the 
plaintiff." 

The  jury  found  a  general  verdict  for  the  plaintiff,  and  spe- 
cial findings  to  the  effect  that  the  constable  did  not  believe, 
and  had  no  probable  cause  to  believe,  that  plaintiff  was  in- 
toxicated at  the  time  of  the  arrest;  that  he  had  no  probable 
cause  for  filing  the  information;  and  that  he  used  more  force 
in  making  the  arrest  than  he  was  authorized  to  believe  was 
necessary.  The  defendant  moved  the  court  to  arrest  the  judg- 
ment on  the  following  grounds:  "1.  The  petition  does  not 
state  facts  sufiBcient  to  constitute  a  cause  of  action,  in  that  the 
petition  shows  that  the  defendant  J.  C.  Kenworthy  was  a  tres- 
passer, and  not  engaged  in  the  line  of  his  official  dnty  in  any 
of  the  acts  complained  of  in  the  petition,  and  hence  the  sure- 
ties on  the  bond  sued  on  are  not  liable  therefor,  and  this  action 
on  the  bond  cannot  be  maintained.  2.  The  petition  and 
special  verdicts  show,  —  1.  That  the  defendant  J.  C.  Ken- 
worthy arrested  and  imprisoned  the  plaintiff  without  a  war- 
rant, and  filed  an  information  against  him  for  being  found 
in  a  state  of  intoxication,  Und  that  the  defendant  Kenworthy 
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did  all  that  without  probable  cause,  and  without  believing 
that  the  accused  was  guilty  thereof;  2.  That  in  making  said 
arrest,  the  said  J.  C.  Kenworthy  acted  maliciously,  and  used 
excessive  force;  .^.  That  in  imprisoning  the  defendant,  and  in 
instituting  the  criminal  proceedings,  and  in  making  the  arrest, 
the  said  J.  C.  Kenworthy  was  not  actuated  by  the  motives  of 
vindicating  or  enforcing  the  law  against  being  found  in  a  state 
-of  intoxication,  but  by  some  private  and  malicious  purpose; 
and  the  sureties  on  the  bond  are  not  liable  for  such  a  trespass 
on  the  person,  nor  for  such  a  malicious  prosecution,  neither 
being  in  any  manner  connected  with  his  duty  as  constable." 

This  motion  was  overruled.  The  only  error  assigned  by 
defendants  involves  the  correctness  of  this  ruling. 

2.  We  are  of  the  opinion  that  the  petition  alleges  a  suflBcient 
cause  of  action  against  the  defendants.  The  official  character 
of  the  principal  defendant,  and  that  the  arrest  was  made  in 
the  discharge  of  the  functions  of  the  office  of  the  constable,  are 
■alleged.  He  was  authorized  to  make  the  arrest  without  a 
warrant:  Code,  sees.  1548,  4109,  4200.  The  petition  avers 
that  the  arrest  was  made  under  color  and  by  virtue  of  the 
office  of  constable  held  by  the  principal  defendant,  but  shows 
that  it  was  unlawfully  and  oppressively  made,  without  prob- 
able cause.  It  it  thus  shown  that  he  partially,  fraudulently, 
«nd  oppressively  discharged  the  duties  of  the  office  in  arrest- 
ing plaintiff.  It  thus  clearly  appears,  from  the  allegations  of 
the  petition,  that  the  conditions  of  the  bond  were  violated; 
and,  as  plaintiff  is  the  injured  party,  he  may  maintain  this 
action  to  recover  on  the  bond  the  damages  he  has  sustained. 

3.  But  it  is  insisted  that,  as  the  constable  is  shown  to  have 
had  no  lawful  authority  to  arrest  plaintiff,  his  act  was  there- 
fore not  done  in  the  line  of  his  duty.  In  truth,  his  act  was  in 
the  line — direction —  of  official  duty,  but  was  illegal  because 
it  was  in  excess  of  his  duty.  In  the  discharge  of  official 
functions  he  violated  his  duty  and  oppressed  the  plaintiff. 
This  is  all  there  is  of  it.  If,  in  exercising  the  functions  of  his 
office,  defendant  is  not  liable  for  acts  because  they  are  illegal 
or  forbidden  by  law,  and  for  that  reason  are  trespasses  or 
wrongs,  he  cannot  be  held  liable  on  the  bond  at  all,  for  the 
reason  that  all  violations  of  duty  and  acts  of  oppression 
result  in  trespasses  or  wrongs.  For  lawful  acts  in  discharge 
of  his  duty  he  of  course  is  not  liable.  It  follows  that  if  de- 
fendant's position  be  sound,  no  action  can  be  maintained  upon 
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the  bond  in  any  case.     In  support  of  our  conclusions,  see  Tie* 
man  v.  Haw,  49  Iowa,  812. 

The  judgment  of  the  district  court  is  afi&rmed. 

LiABiLiTT  OT  SuBETiES  ON  OTFiciAii  BoND,  insufficient  complaint:  Oerier 
T.  Ackley,  37  Ark.  43;  19  Am.  Rep.  751;  and  see  Commomoealth  v.  Cole,  7 
B.  Hon.  250;  46  Am.  Dec.  506,  and  note  509-^17;  State  v.  Eaya,  30  W.  Va. 
107. 

Demubrkk  to  Bntibb  Complaint  in  Action  on  Offioiait  Bond  la 
Propeblt  Ovxbbulkd,  where,  several  breaches  of  the  bond  being  assigned, 
some  of  them  are  sufficiently  certain  and  definite:  Coleman  r.  Pike  Coun^, 
83  Ala.  326;  3  Am.  St.  Rep.  746. 
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In  be  Mobbis. 

189  KA58A8,  28.J 

F*»»*«  CoKFUs.  — Jurisdiction  of  Coubt  to  Coiacrr  oah  bx  QnxsTioNEi> 
ON  Habkas  Corpus;  bat  the  regularity  of  the  proceedings  cannot  b« 
inquired  into. 

Jurisdiction  or  Judob  Continues  until  All  Orders  concerninq  Prop- 
KRTT  of  Execution  Debtor  have  been  Obeyed,  where  proceedings 
in  aid  of  execution  are  regularly  instituted  before  him,  and  the  execution 
debtor  is  ordered  to  deliver  certain  property,  and  pay  «>9Hain  money  to 
a  receiver  duly  appointed  therein. 

Habeas  corpus.    The  facts  are  stated  in  the  opinion. 

WiUiam  Thomson^  for  the  petitioner. 

Foster  and  Wilson,  contra. 

Holt,  C.  A  petition  was  filed  in  this  court  on  the  four- 
teenth day  of  February,  1888,  on  behalf  of  George  W.  Morris, 
for  a  writ  of  habeas  corpus.  It  sets  forth  the  following  facts: 
On  the  2d  of  September,  1887,  an  execution  was  issued  out  of 
the  district  court  of  Osage  County,  in  the  case  of  Downer  v. 
Morris,  against  this  petitioner,  and  was  returned  the  next  day 
wholly  unsatisfied.  Thereafter  Downer  instituted  proceedings 
in  aid  of  execution  before  Hon.  Alexander  Blake,  probate 
judge  of  said  county,  and  after  a  hearing  in  the  case,  he  made 
an  order  upon  the  22d  of  October,  1887,  which  was  served 
upon  the  petitioner  on  the  day  following.  Said  order  directed 
Morris  to  deliver  certain  property  to  S.  H.  Fuller,  sheriff  of 
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Osage  County,  who  had  been  duly  appointed  receiver  in  the 
action,  and  to  pay  him  the  sum  of  $1,131  in  money.  Morris 
turned  over  to  the  sheriflf  all  the  personal  property  mentioned 
in  the  order,  but  failed  to  pay  him  $1,131,  or  any  part  thereof. 
The  property  so  turned  over  was  applied  in  satisfaction  of  the 
judgment  of  Downer  against  Morris,  but  there  still  remained 
unpaid  thereon  the  sum  of  seventy-seven  dollars  and  costs; 
thereafter,  on  the  29th  of  November,  1887,  the  said  probate 
judge  issued  his  warrant  and  brought  Morris  before  him  for  an 
opportunity  to  show  cause  why  he  should  not  be  punished  as 
for  contempt  in  not  obeying  the  order  of  the  court;  after  a 
hearing,  the  judge  sentenced  Morris  to  confinement  in  the  jail 
of  said  county  until  he  should  comply  with  said  order.  The 
petitioner  immediately  applied  for  a  writ  of  habeas  corpus  to 
the  judge  of  the  twenty-first  judicial  district,  and  after  a  hear- 
ing was  released.  Afterward,  without  any  further  service  or 
notice  upon  Morris,  the  probate  judge  made  an  order  that  he 
should  pay  over  to  the  receiver  the  sum  of  seventy-seven  dol- 
lars, the  balance  of  the  judgment,  and  certain  definite  amounts 
as  costs,  both  in  the  original  action  of  Downer  against  Morris, 
and  also  in  the  proceeding  then  pending  before  him.  A  copy 
of  this  order  was  served  upon  the  petitioner  on  the  second  day 
of  January,  1888,  and  on  the  eighth  day  of  February  he  issued 
a  warrant  under  which  Morris  was  arrested  and  brought  be- 
fore said  probate  judge,  and  after  hearing,  he  was  committed 
to  the  jail  in  Osage  County  as  for  a  contempt.  The  petitioner 
alleges  that  this  confinement  is  illegal,  —  1.  Because  the 
court  had  no  power  to  make  the  order  directing  him  to  turn 
over  the  amount  of  seventy-seven  dollars  on  the  judgment,  and 
the  other  amounts  as  costs,  and  therefore  had  no  power  to  com- 
mit him  to  jail  for  failing  to  obey  it;  2.  Because  this  mat- 
ter had  already  been  once  determined  before  the  district  judge 
upon  habeas  corpus,  and  he  had  been  released.  There  is  no 
complaint  about  the  form  of  the  mittimus. 

The  first  inquiry  we  can  make  is,  whether  the  probate  judg* 
was  clothed  with  authority  in  this  case.  Ordinarily,  the  pro- 
bate judge  can  exercise  jurisdiction  in  proceedings  in  aid  of 
execution:  In  re  Johnson,  12  Kan.  102;  State  v.  Gumee,  14  Id.. 
111.  One  of  the  questions  which  arises  between  an  individual 
applying  for  a  writ  of  habeas  corpus  and  any  one  denying  ita 
validity,  is  the  authority  of  the  court  to  commit.  We  can 
question  any  defects  which  affect  the  jurisdiction  of  the  court 
or  oflScer,  and  which  would  render  the  proceedings  void.    The 
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jurisdiction  having  been  established,  we  cannot  then  inquire 
into  the  regularity  of  the  proceedings.  If  there  have  been 
errors  committed,  even  flagrant  ones,  the  remedy  for  correcting 
them  is  not  to  be  found  in  proceedings  in  habeas  corpus.  This 
writ  was  never  -designed  to  be  of  the  nature  of  a  writ  of  error, 
by  which  the  errors  or  irregularities  of  judgment  should  be  re- 
vised: In  re  Petty,  22  Kan.  477;  In  re  Rolfs,  30  Id.  758;  People 
V.  Sheriff  of  New  York,  29  Barb.  622;  Church  on  Habeas  Cor- 
pus, sec.  363. 

It  is  to  be  presumed  that  all  the  steps  taken  in  aid  of  exe- 
cution were  regular,  and  that  the  receiver  was  duly  appointed. 
The  probate  judge  had  jurisdiction,  not  only  to  make  the  order 
to  compel  the  defendant  in  that  action  to  turn  over  property 
and  pay  money  to  the  receiver,  but  also  to  exercise  his  au- 
thorized powers  until  all  of  the  debt  should  have  been  paid. 
The  object  and  end  of  the  proceeding  was  to  obtain  satisfac- 
tion of  a  judgment  against  Morris.  The  judge  did  not  lose 
his  jurisdiction  of  the  case  by  making  the  order  turning  over 
the  property  of  Morris,  and  directing  the  payment  of  $1,131 
to  the  receiver,  but  still  possessed  plenary  powers  to  compel 
him  to  obey  the  orders  made  for  the  purpose  of  satisfying  the 
execution  issued  against  him:  People  v.  Mead,  29  How.  Pr.  360; 
Webber  v.  Hobble,  13  Id.  382. 

The  making  of  the  order  of  December  28th  without  ad- 
ditional notice  upon  Morris  was  an  irregularity, — a  flagrant 
error, — and  one  that  certainly  cannot  be  approved;  yet  it  is 
Buch  an  error  that  it  cannot  properly  be  inquired  into  in  this 
matter.  The  judge  had  the  power  to  make  it;  he  exercised 
Buch  power,  and  of  its  exercise  we  have  no  control  or  revision 
in  this  proceeding:  Davison^ s  Case,  13  Abb.  Pr.  129.  It  is 
claimed  that  Morris  established  by  a  preponderance  of  the 
evidence  that  it  was  a  physical  impossibility  for  him  to  pay 
the  money;  the  probate  judge  determined  otherwise,  and  we 
cannot  inquire  into  his  judgment  here:  it  is  conclusive. 

The  second  ground,  that  there  is  res  judicata,  owing  to  the 
release  of  the  prisoner  by  Judge  Spilman,  is  not  tenable.  This 
is  not  the  order  that  he  failed  to  obey,  for  which  he  was  com- 
mitted in  November;  it  is  a  new  order,  and  the  judge  had  the 
power  to  enforce  it  without  any  regard  whatever  to  the  pro- 
ceedings previously  had,  so  far  as  the  petitioner's  release  from 
custody  was  concerned. 

We  recommend  that  the  prisoner  be  remanded. 

By  the  Court.    It  is  so  ordered. 
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A  Writ  of  Habeas  Corfcts  cannot  Psrfobm  the  Functions  of  a  writ 
of  error  in  relation  to  proceedings  of  a  court  within  its  jurisdiction:  State 
V.  Oalhway,  5  Cold.  326;  98  Am.  Dec.  404,  and  cases  collected  in  note  414; 
SennoU'a  Case,  146  Mass.  489;  4  Am.  St.  Rep.  344,  and  note  348.  But  the 
constitutionality  of  an  act  under  which  a  party  has  been  convicted  may  be 
inquired  into  on  habeas  C07-piis:  Ex  parte  Rosenblatt,  19  Nev.  439;  3  Am.  St. 
Rep.  901,  and  note  903;  Smith  v.  State,  85  Ala.  341.  A  party  convicted  of 
an  offense  by  a  court  having  jurisdiction  of  his  person  and  of  the  offense  for 
which  he  was  tried  cannot  be  discharged  on  fuxbeas  corpus  because  of  errors 
of  law  committed  by  the  trial  court:  Ex  parte  Lehmkuhl,  72  Cal.  53.  The 
writ  of  habeas  corpus  cannot  be  converted  into  a  writ  of  error;  its  object  is  to 
set  free  from  unlawful  custody;  to  require  the  custodian  to  show  his  au- 
thority for  imprisonment;  and  if  the  detention  is  by  virtue  of  process,  noth- 
ing will  be  inquired  into  under  the  writ  of  habeas  corpus  but  the  validity  of  the 
process  upon  its  face,  and  the  jurisdiction  of  the  court  which  issued  it:  State 
V.  Neel,  48  Ark.  283.  If  an  indictment  is  defective,  but  enough  appears  to 
retain  the  accused  in  custody,  he  should  not  be  discharged  upon  writ  of  habeas 
corpus:  Ex  parte  Kitchen,  19  Nev.  178. 

The  Jubisdiction  of  a  Court  is  not  Exhausted  until  its  judgment  is 
satisfied:  Dorr  v.  Bohr,  82  Va.  359;  3  Am.  St.  Rep.  106. 
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Contract  by  City,  and  Additional  Bonds  Issued  and  Deposited  bt 
It  thereunder,  are  Both  Void,  where  a  city  in  Kansas  refunds  a 
portion  of  its  outstanding  bonded  indebtedness  at  sixty  cents  on  the 
dollar,  under  chapter  89  of  the  laws  of  1877,  which  permits  it  to  refund 
such  indebtedness  at  that  rate  only,  and  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  it  enters  into  a  contract  with  the  holders  of  the 
original  bonded  indebtedness  to  issue  still  other  and  additional  bonds  on 
the  same  bonded  indebtedness,  and  to  deposit  such  additional  bonds  with 
a  third  party  to  be  afterwards  delivered  to  the  holders  of  the  original 
bonded  indebtedness,  and  to  become  valid  and  binding  instruments  upon 
certain  contingencies;  nor  are  they  valid  under  chapter  50  of  the  laws 
of  1879,  because  the  bonds  were  not  issued  in  conformity  with  that  act; 
nor  valid  under  chapter  67  of  the  laws  of  1873,  because  the  city  council 
never  took  action  as  provided  under  such  act,  and  the  bonds  were  not 
issued  thereunder. 

Party  Who  Receives  Benefit  under  Contract"  Entered  into  in  Good 
Faith  between  Corporation,  Public  or  Private,  and  Individual, 
but  which  contract  is  void  in  whole  or  in  part  because  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it,  or  to  enter  into  it  in 
the  manner  in  which  it  was  entered  into,  but  which  is  not  immoral,  in- 
equitable, or  unjust,  and  which  is  performed  in  whole  or  in  part  by  and 
on  the  part  of  one  of  the  parties,  and  the  other  party  receives  benefits 
by  reason  of  such  performance,  over  and  above  any  equivalent  rendered 
in  return,  and  these  benefits  are  such  as  one  party  may  lawfully  render 
and  the  other  party  lawfully  receive,  will  be  required  to  do  equity 
toward  the  other  party,  by  either  rescinding  the  contract  and  placing 
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him  in  tlatu  quo,  or  by  accounting  to  him  for  all  benefits  received  for 
which  no  equivalent  has  been  rendered  in  return;  and  all  this  should  be 
done  as  nearly  in  accordance  with  the  terms  of  the  contract  as  the  law 
and  equity  vrill  permit. 
Municipal  Corporation  will  bb  Required  to  Accopnt  to  Holders  of 
Original  Bondhd  Indebtedness  for  All  Benefits  Received  by  It 
under  Contract  to  re-fund  the  bonds,  which  is  void  because  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it  in  the  form  in  which  it 
was  made,  where  the  contract  is  not  inequitable  or  unjust,  or  otherwise 
illegal,  and  has  been  performed  by  such  holders,  and  under  which  the 
corporation  has  received  benefits  which  it  might  lawfully  have  received, 
and  for  which  it  has  rendered  no  equivalent. 

Action  brought  by  the  city  of  Atchison  against  William 
Hetherington  and  Webster  W.  Hetherington,  partners,  doing 
business  under  the  name  of  William  Hetherington  &  Co.,  to 
have  certain  bonds  issued  by  the  city  of  Atchison,  twenty  ia 
number,  and  each  for  five  hundred  dollars,  aggregating  ten 
thousand  dollars,  canceled  and  declared  void  for  illegality 
and  want  of  consideration.  The  defendants  answered  that 
they  had  no  interest  in  the  bonds  except  as  trustees,  and 
prayed  that  J.  P.  Brown  and  Frank  Bier,  partners  as  Brown 
and  Bier,  the  real  owners,  be  made  parties.  Brown  and  Bier 
were  made  defendants,  and  filed  an  answer  and  cross-petition, 
in  which  they  alleged  that  on  August  23,  1879,  they  owned 
bonds  of  the  city  of  Atchison  to  the  amount  of  $49,943.95, 
which  by  agreement  with  the  city  were  re-funded  at  the  rate 
of  sixty  cents  on  the  dollar,  they  receiving  in  re-funding 
bonds  $29,950,  and  in  money  $16.37.  At  the  same  time,  and 
as  a  part  of  the  same  transaction,  they  entered  into  a  contract 
w^ith  the  city,  by  which  the  bonds  in  question,  to  the  amount 
of  ten  thousand  dollars,  were  issued  by  the  city,  and  deposited 
with  William  Hetherington  &  Co.,  as  trustees,  to  be  held  by 
them  subject  to  certain  conditions  and  contingencies.  The 
defendants.  Brown  and  Bier,  alleged  that  the  city  had  violated 
the  contract,  and  prayed  that  it  specifically  perform  the  same, 
and  issue  further  bonds  to  them  to  the  amount  of  $19,977.58, 
with  interest,  or  that  judgment  be  rendered  in  their  favor  for 
that  amount;  or  if  such  judgment  could  not  be  rendered,  then 
that  judgment  be  given  in  their  favor  for  the  sum  of  $70,000, 
or  that  the  city  return  to  them  the  original  bonds  and  coupons 
delivered  by  them  to  the  city.  Judgment  was  rendered  in 
favor  of  the  plaintiff,  and  the  defendants.  Brown  and  Bier, 
bring  error.  The  contract  in  question  between  the  city  and 
Brown  and  Bier  recited  that  Brown  and  Bier  held  bonds  of 
the  city  to  the  amount  of  $49,943.95,  and  had  accepted  aiw 
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offer  of  the  city  to  compromise  the  same  upon  the  following 
terms:  "1.  The  said  city  of  Atchison  is  to  deliver  to  said 
Brown  and  Bier  re-funding  bonds  of  the  city  of  Atchison  in 
an  amount  equal  to  sixty  per  cent,  as  aforesaid,  of  the  said  sum 
of  $49,943.95,  the  receipt  of  which  said  re-funding  bonds  is 
hereby  acknowledged;  2.  If  the  said  city  of  Atchison  shall  at 
any  time  within  five  years  from  this  date  compromise  any  of 
its  bonded  indebtedness  now  outstanding  by  issuing  re-fund- 
ing bonds  of  said  city  in  any  amount  in  excess  of  sixty  cents, 
as  aforesaid,  on  the  dollar,  on  any  bond  compromised,  or  shall 
levy  or  cause  to  be  levied  a  tax  to  pay  any  amount  due  in 
excess  of  sixty  per  cent  thereof,  then  and  in  that  event  the  said 
city  of  Atchison  is  to  issue  and  deliver  to  Brown  and  Bier  re- 
funding bonds  of  the  city  of  Atchison  in  an  amount  equal  to 
what  such  per  cent  in  excess  of  sixty  per  cent  on  any  bonds 
€0  compromised  would  amount  to  on  the  sum  of  $49,943.95, 
and  interest  on  such  excess  at  seven  per  cent,  from  July  1, 
1879";  and  proceeded:  "  For  the  purpose  of  fulfilling  the  terms 
and  conditions  of  this  agreement  obligatory  upon  the  said  city 
of  Atchison,  the  said  city  of  Atchison  has  caused  to  be  issued 
and  properly  executed  ten  thousand  dollars  of  the  re-funding 
bonds  of  said  city,  a  schedule  of  which  is  hereto  attached  as 
part  hereof;  and  by  agreement  of  the  parties  hereto,  the  said 
city  of  Atchison  has  deposited  said  ten  thousand  dollars  of 
re-funding  bonds  of  said  city  so  executed  and  issued  as  afore- 
said with  William  Hetherington  &  Co.,  of  the  city  of  Atchison, 
in  escrow,  there  to  remain  for  and  during  the  period  of  five 
years  from  date  thereof,  unless  sooner  delivered  to  said  Brown 
and  Bier  under  the  terms  of  this  agreement;  that  is  to  say, 
that  if  the  said  city  of  Atchison  shall  at'  any  time  before  the 
expiration  of  five  years  from  date  hereof  compromise  any  of 
its  outstanding  bonded  indebtedness  at  any  sum  in  excess  of 
sixty  cents,  as  aforesaid,  on  the  dollar,  or  shall  at  any  time 
within  such  period  levy  or  cause  to  be  levied  a  tax  to  pay  any 
bonds,  coupons,  or  judgments  against  the  city  on  any  of  its 
outstanding  bonds  or  coupons  in  excess  of  sixty  per  cent,  as 
aforesaid,  of  the  amount  due  thereon,  then  and  in  that  event 
the  said  William  Hetherington  &  Co,  are  authorized  to  de- 
liver to  the  said  Brown  and  Bier,  out  of  the  said  bonds  so  de- 
posited with  them  under  this  agreement,  such  an  amount 
thereof  of  the  face  value  equal  to  what  such  per  cent  in  excess 
of  sixty  per  cent  would  amount  to  on  the  sum  of  $49,943.95, 
and  interest  on  such  excess  at  seven  per  cent,  from  July  1, 
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1879.  And  it  is  further  agreed  that  the  condition  upon  which 
Baid  Hetherington  &  Co.  shall  deliver  said  bonds  to  Brown 
and  Bier  under  this  contract  shall  be  the  official  records  of 
said  city  of  Atchison,  if  said  city  shall  keep  a  record  of  each 
compromise  of  said  bonds.  Should  the  city  of  Atchison  levy 
tax  to  pay  interest  on  bonds,  judgments,  and  coupons,  then 
the  record  of  such  levy  shall  be  the  evidence.  Said  Hether- 
ington &  Co.  shall  give  written  notice  to  the  mayor  of  said 
city  at  least  ten  days  before  any  bonds  shall  bo  delivered  un- 
der this  agreement.  This  contract  shall  not  remain  in  force 
beyond  the  expiration  of  five  years  from  date  hereof,  at  which 
time  all  such  bonds  deposited  with  said  William  Hethering- 
ton &  Co.,  under  this  agreement,  not  used  under  the  terms 
hereof,  shall  be  surrendered  to  said  city  for  cancellation.  It 
is  further  mutually  agreed  between  the  parties  hereto  that 
Baid  Brown  and  Bier  and  the  said  city  of  Atchison  shall  act 
in  good  faith  toward  the  other  as  to  the  subject-matter  hereof, 
and  the  said  Brown  and  Bier  agree  that  they  will  not  in  any 
way  interfere  with  the  said  city  of  Atchison  in  its  attempt  to 
compromise  its  outstanding  indebtedness,  and  further  agree 
that  they  will  faithfully  labor  to  bring  about  and  efiect  a  com- 
promise of  the  indebtedness  of  said  city,  at  a  sum  not  to 
exceed  sixty  cents,  as  aforesaid,  on  the  dollar,  at  the  earliest 
practical  period,  and  should  they  fail  to  do  so,  they  forfeit  all 
right  under  this  contract,  and  said  bonds  shall  be  returned 
to  said  city  of  Atchison  upon  demand  therefor;  but  the  said 
Brown  and  Bier  do  not  obligate  themselves  to  effect  any  set- 
tlement of  said  indebtedness." 

B.  P.  Wdggener,  for  the  plaintiffs  in  error. 

W.  R.  Smithf  city  attorney,  and  S.  Heath,  for  the  defendant 
in  error. 

Valentine,  J.  On  August  23, 1879,  Brown  and  Bier  owned 
bonds  of  the  city  of  Atchison,  which  was  then  a  city  of  the 
second  class,  amounting  in  the  aggregate,  principal  and  inter- 
est, to  the  sum  of  $49,943.95,  which  by  an  agreement  with  the 
city  were  re-funded  at  the  rate  of  sixty  cents  on  the  dollar^ 
Brown  and  Bier  receiving  in  new  or  re-funding  bonds  $29,950, 
and  in  money  $16.37.  Also,  as  a  part  of  the  same  transaction, 
other  new  or  re-funding  bonds  to  the  amount  of  ten  thousand 
dollars  were  issued  by  the  city  of  Atchison,  and  deposited  with. 
William  Hetherington  &  Co.,  as  trustees,  to  be  held  by  then^ 
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in  escrow  for  a  time  not  exceeding  five  years,  subject,  upon  cer- 
tain conditions  and  contingencies  set  forth  in  a  written  con- 
tract made  between  the  parties  at  the  same  time,  and  as  a 
part  of  the  same  transaction,  to  be  finally  delivered  in  whole 
or  in  part  to  Brown  and  Bier,  or  to  be  returned  in  whole  or  in 
part  to  the  city  of  Atchison,  such  delivery  or  return  to  depend 
entirely  upon  the  conditions  and  contingencies  set  forth  in 
said  contract.  All  these  new  or  re-funding  bonds,  the  ones  de- 
posited with  William  Hetherington  &  Co.  as  well  as  the  others, 
as  is  shown  upon  their  face,  and  as  is  also  shown  by  the  find- 
ings of  the  court  below,  were  issued  under  chapter  89  of  the 
laws  of  1877.  That  chapter,  so  far  as  it  is  necessary  to  quote 
it,  reads  as  follows: — 

"Section  1.  Every  city  of  the  second  and  third  class  is 
hereby  authorized  to  take  up  and  re-fund  all  its  matured  and 
maturing  bonds  issued  on  account  of  any  subscription  to  the 
capital  stock  of  any  railroad  company,  or  for  any  other  pur- 
pose, including  all  accrued  interest  thereon,  and  judgments 
rendered  on  any  such  bonds,  and  interest. 

"  Sec.  2.  The  bonds  issued  under  this  act  shall  be  at  the 
rate  of  not  exceeding  sixty  cents  for  each  dollar  of  said  in- 
debtedness, and  shall  bear  seven  per  cent  interest  per  annum, 
payable  semi-annually,  on  the  first  day  of  January  and  July 
of  each  year,  with  proper  coupons  attached  for  such  interest; 
be  signed  by  the  mayor  and  clerk,  and  attested  with  the  seal 

of  the  city Said  bonds  shall  be  due  and  payable  twenty 

years  after  date  thereof." 

The  first  question  presented  in  this  cage  is,  whether  the 
aforesaid  written  contract  is  valid  or  not.  Is  it  valid  under 
the  act  under  which  the  new  bonds  were  issued?  In  our 
opinion,  it  is  not.  Under  that  act,  a  city  is  not  authorized  to 
issue  re-funding  bonds  at  a  rate  greater  than  sixty  cents  on 
the  dollar.  Under  that  act,  it  would  seem  that  all  re-funding 
bonds  issued  in  excess  of  sixty  cents  on  the  dollar,  and  all 
contracts  therefor,  with  or  without  reference  to  any  conditions 
or  contingencies,  would  be  void.  It  would,  therefore,  seem 
that  all  that  part  of  'the  aforesaid  contract  providing  that 
bonds  might  be  issued  or  delivered  in  excess  of  sixty  cents  on 
the  dollar  is  void;  and  the  bonds  themselves  so  issued  are 
also  void.  And  further,  the  natural  tendency  of  the  aforesaid 
contract  would  be  to  prevent  the  city  from  compromising  or 
re-funding  any  of  its  remaining  bonded  indebtedness  at  a  rate 
exceeding  sixty  cents  on  the  dollar,  notwithstanding  the  fact 
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that  chapter  50  of  the  laws  of  1879,  which  was  then  in  force, 
provides  that  any  city  may  compromise  and  re-fund  any  of 
its  indebtedness  at  an  amount  greater  or  less  than  sixty  cents 
on  the  dollar,  and  in  an  amount  up  to  the  actual  amount  of 
the  indebtedness.  If  this  contract  is  valid,  then  its  tendency 
would  be  to  virtually  repeal  the  foregoing  statute,  go  far  as 
the  city  of  Atchison  is  concerned:  See  also  section  36  of  tho 
eecond-cl ass-city  act,  as  amended  by  section  1,  chapter  67, 
laws  of  1873.  Also,  the  tendency  of  the  contract  would  be  to 
prevent  the  city  of  Atchison  from  levying  a  tax  to  pay  any 
amount  due  on  its  outstanding  bonded  indebtedness  in  excess 
of  sixty  per  cent  thereof.  This  is  also  in  contravention  of 
law,  and  against  public  policy;  for  every  holder  of  every  one 
of  the  city's  bonds  had  the  unimpeachable  right  to  require 
that  the  city  should  levy  an  amount  of  tax  sufficient  to  pay 
the  entire  amount  of  his  bond,  and  no  bond-holder  was  re- 
quired, by  any  law,  to  compromise  with  reference  to  his  bond 
or  bonds,  or  to  take  anything  less  for  his  bond  or  bonds  than 
the  full  face  value  thereof,  with  all  the  interest  thereon.  It 
was  always  purely  discretionary  with  every  bond-holder  as  to 
whether  he  would  accept  any  profiFered  compromise  or  not,  or 
any  proffered  privilege  of  re-funding  his  bond  or  bonds  or  not, 
or  whether  he  would  require  payment  thereof  according  to  the 
very  terms  thereof.  And  it  will  be  presumed  that  the  bond- 
holders would  always  consult  their  own  best  interests  in  all 
transactions  of  this  kind. 

But  it  is  claimed  that  if  the  contract  and  bonds  would  be 
void  under  chapter  89  of  the  laws  of  1877,  still  that  they  are 
valid  under  chapter  50  of  the  laws  of  1879.  To  this  it  may 
be  answered  that  they  were  not  made  or  issued  under  that  act, 
but  were  made  and  issued  under  the  act  of  1877,  but  in  viola- 
tion of  some  of  the  provisions  of  both  acts.  There  are  many 
differences  existing  between  the  two  acts.  The  act  of  1877 
provides  for  re-funding  bonds  by  issuing  others  in  their  place 
at  a  rate  not  to  exceed  sixty  cents  on  the  dollar,  due  in 
twenty  years,  and  drawing  interest  at  the  rate  of  seven  per 
cent  per  annum.  The  act  of  1879  pro^^ides  for  compromising 
and  re-funding  any  kind  of  indebtedness  by  issuing  re-funding 
bonds  at  any  rate  not  exceeding  the  actual  amount  of  the  in- 
debtedness, due  at  any  time  agreed  upon,  not  exceeding  thirty 
years,  and  drawing  interest  at  any  rate  not  to  exceed  six  per 
cent  per  annum;  and  the  re-funding  bonds  must  contain  a 
recital  that  they  were  issued  under  the  act  of  1879;  and  when 
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they  are  issued,  the  transaction  is  closed;  and  if  they  are 
issued  at  a  rate  not  exceeding  sixty-five  per  cent  of  the  in- 
debtedness, the  city,  in  that  case,  shall  never  increase  its 
indedtedness  beyond  the  amount  of  the  re-funding  bonds  until 
they  are  paid  or  liquidated,  and  any  indebtedness  created  over 
and  above  the  "  amount  of  the  re-funding  bonds  shall  be  abso- 
lutely null  and  void."  It  will  be  seen  that  there  are  many  ad- 
vantages and  many  disadvantages  in  re-funding  under  one  act 
or  under  the  other,  and  a  great  room  for  choice.  Brown  and 
Bier,  however,  chose  to  re-fund  under  the  act  of  1877,  and  in 
doing  so  they  failed  in  several  particulars  to  comply  with  the 
provisions  of  the  act  of  1879.  They  took  re-funding  bonds 
drawing  interest  at  the  rate  of  seven  per  cent  per  annum, 
when  the  act  of  1879  says  the  interest  shall  not  exceed  six  per 
cent  per  annum.  The  act  of  1879  provides  that  the  bonds 
"  shall  contain  a  recital  that  they  are  issued  under  this  act." 
The  bonds  in  the  present  case  contain  a  recital  that  they  were 
issued  under  the  act  of  1877.  The  act  of  1879  contemplates 
that  when  the  bonds  are  issued  the  transaction  shall  be 
closed,  and  that  the  city  shall  not  further  increase  its  indebt- 
edness where  the  original  indebtedness  was  re-funded  at  sixty- 
five  per  cent  or  less;  but  the  transaction  in  this  case  was  upon 
the  theory  that  the  transaction  was  not  closed  when  the  bonds 
were  issued,  and  that  the  city  should  still  further  increase  its 
indebtedness  by  delivering,  upon  certain  contingencies,  ten 
thousand  dollars  more  in  bonds  to  the  original  holders  of  the 
indebtedness.  Under  section  6  of  this  act  of  1879,  any  such  * 
increase  is  void. 

But  it  is  urged  by  the  plaintifi*s  in  error  that  even  if  the 
contract  and  the  bonds  in  controversy  would  be  void  under 
the  aforesaid  statutes  of  1877  and  1879,  still  that  they  are 
valid  under  section  36  of  the  act  relating  to  cities  of  the  sec- 
ond class  as  amended  in  1873:  Laws  of  1873,  c.  67,  sec.  1. 
We  think  this  is  also  a  mistake.  That  section  provides, 
among  other  things,  as  follows:  "The  [city]  council  may  ap- 
propriate money,  and  provide  for  the  payment  of  the  debts 
and  expenses  of  the  city,  and,  when  necessary,  may  provide 
for  issuing  bonds  for  the  purpose  of  funding  any  and  all  in- 
debtedness now  existing  or  hereafter  created,"  etc. 

The  city  council  of  Atchison,  however,  never  took  any  ac- 
tion under  this  section.  It  never  even  attempted  to  "  provide 
for  issuing  bonds  "  under  this  section.  But  it  expressly  pro- 
vided, by  an  ordinance  passed  April  17,  1878,  for  re-funding 
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bonds  under  chapter  89  of  the  laws  of  1877,  and  under  no 
other  act,  and  the  entire  transaction  in  the  present  case  was 
had  under  that  ordinance  and  under  the  act  of  L877,  and  un- 
der no  other  act  or  ordinance  relating  to  the  funding  or  re- 
funding of  indebtedness.  We  think  the  aforesaid  contract, 
and  the  ten  thousand  dollars  in  bonds  issued  thereunder,  and 
deposited  with  William  Hetheriugton  &  Co.,  are  void  under 
section  36  of  the  second-class-city  act,  as  well  as  under  the 
other  acts  of  the  legislature. 

But  it  is  further  claimed  that  even  if  the  said  contract  is 
void  under  the  statutes,  and  even  if  the  bonds  for  ten  thousand 
dollars  issued  under  it  and  deposited  with  William  Hetheriug- 
ton &  Co.  are  void,  still  that,  in  this  action,  and  upon  general 
principles  of  law  and  equity,  Brown  and  Bier  are  not  utterly 
destitute  of  all  right  to  relief.  It  is  claimed  that,  under  the 
circumstances  of  this  case,  and  upon  general  principles  of  law 
and  equity,  Brown  and  Bier  are  entitled  to  full  and  complete 
relief  under  their  contract.  It  is  urged  that  as  this  is  an  ac- 
tion in  the  nature  of  a  suit  in  equity;  as  the  entire  transaction 
between  Brown  and  Bier  and  the  oflQcers  of  the  city  of  Atchi- 
son was  in  good  faith,  and  found  to  be  in  good  faith  by  thb 
court  below;  as  Brown  and  Bier  parted  with  and  delivered  to 
the  city  of  Atchison  good  and  valid  bonds  of  the  city,  amount- 
ing in  the  aggregate,  principal  and  interest,  to  $49,943.95,  and 
received  in  return  therefor,  in  bonds  and  money, only  $29,966.37, 
thereby  delivering  to  the  city  of  Atchison  $19,977.58  more  than 
they  received  in  return  from  the  city,  and  all  this  upon  the 
honest  belief  and  the  faith  thereof  that  the  aforesaid  contract 
was  valid  and  would  be  scrupulously  kept  and  fulfilled  by  the 
city,  and  that  they.  Brown  and  Bier,  would  be  treated  as  favor- 
ably as  the  most  favored  person  or  persons  who  might  after- 
ward return  to  the  city  city  bonds  for  re-funding;  as  the 
contract  has  been  wholly  fulfilled  and  executed  on  the  part  of 
Brown  and  Bier;  as  there  is  nothing  unjust  or  immoral  in  the 
contract;  and  as  the  city  has  received  from  Brown  and  Bier 
$19,977.58  in  good  and  valid  bonds,  for  which  it  has  paid  no 
equivalent, — the  city  is  now  bound  to  fulfill  its  contract,  or  at 
least,  before  it  can  obtain  equitable  relief  by  having  the  bonds 
in  controversy  delivered  up  to  it  to  be  canceled  and  held  for 
naught,  it  must  do  full  and  complete  equity  in  the  premises  as 
toward  Brown  and  Bier.  It  is  claimed  that  before  the  city  of 
Atchison  can  have  the  bonds  in  controversy  set  aside  or  can- 
celed, it  must  either  place  Brown  and  Bier  in  the  same  situa- 
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tion  and  condition  occupied  and  sustained  by  them  before  the 
aforesaid  transaction  was  had  at  all,  by  returning  to  them  their 
original  bonds  in  the  same  condition  in  which  they  were  when 
Brown  and  Bier  delivered  them  to  the  city,  or  that  the  city 
must  otherwise  do  equity  by  placing  Brown  and  Bier  in  as 
favorable  a  situation  as  they  expected  to  be  placed  in  by  vir- 
tue of  the  provisions  and  conditions  of  the  aforesaid  contract. 
After  the  aforesaid  contract  was  made,  and  within  less  than 
five  years  thereafter,  the  city  of  Atchison  compromised  and 
re-funded  about  one  hundred  and  fifty  thousand  dollars  of  its 
bonded  indebtedness  which  had  existed  and  was  outstanding 
prior  to  the  time  when  said  contract  was  executed,  by  issuing 
new  and  re-funding  bonds  for  the  full  face  value  of  the  old 
bonds  which  it  re-funded,  the  new  bonds  to  be  due  and  payable 
in  thirty  years,  and  to  draw  interest  payable  semi-annually  at 
the  rate  of  four  per  cent  per  annum.    These  new  bonds  and 
the  issuing  thereof  were  legal  and  valid  at  the  time  of  the 
issuing  thereof,  and  such  bonds  might  have  been  legally  issued 
at  any  time  from  the  time  when  the  aforesaid  contract  was 
executed  up  to  the  time  when  they  were  in  fact  issued,  and 
that  kind  of  bonds,  that  is,  four-per-cent  re-fiinding  bonds 
running  thirty  years  for  the  full  amount  of  the  old  indebted- 
ness, might  legally  have  been  issued  to  Brown  and  Bier  at  the 
time  when  said  contract  was  executed,  instead  of  the  seven- 
per-cent  re-funding  bonds  running  twenty  years  for  sixty  per 
cent  of  the  old  indebtedness,  which  were  actually  issued  to 
them.    Now,  it  would  seem  that  in  equity,  and  within  the  scope 
and  spirit  of  the  aforesaid  contract,  Brown  and  Bier  ought  to 
be  placed  in  as  favorable  a  situation  or  condition  as  those 
whose  bonds  were  afterward  legally  re-funded  at  their  full 
face  value,  by  the  issuance  of  other  bonds  running  thirty  years, 
and  drawing  interest  at  the  rate  of  four  per  cent  per  annum ; 
and  this  should  be  the  judgment  of  the  court,  if  the  rules  of 
law  and  equity  in  cases  of  this  kind  will  permit.     No  au- 
thorities precisely  in  point  can  be  found,  but  many  authorities 
lend  support  to  the  above  views.     In  the  case  of  Hitchcock  v. 
City  of  Galveston,  96  U.  S.  341, 350,  351,  the  following  language 
is  used:  "  In  the  view  which  we  shall  take  of  the  present  case, 
it  is,  perhaps,  not  necessary  to  inquire  whether  those  cases 
justify  the  court's  conclusion,  for  if  it  were  conceded  that  the 
city  had  no  lawful  authority  to  issue  the  bonds  described  ia 
the  ordinance  and  mentioned  in  the  contract,  it  does  not  follow 
that  the  contract  was  wholly  illegal  and  void,  or  that  the  plain- 
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tiffs  ha  /e  no  rights  under  it.  They  are  not  suing  upon  the 
bonds,  and  it  is  not  necessary  to  their  success  that  they  should 
assert  the  validity  of  those  instruments.  It  is  enough  for  them 
that  the  city  council  have  power  to  enter  into  a  contract  for  the 
improvement  of  the  sidewalks;  that  such  a  contract  was  made 
•with  them;  that  under  it  they  have  proceeded  to  furnish  ma- 
terials and  do  work,  as  well  as  to  assume  liabilitieH;  that  the 
oity  has  received  and  now  enjoys  the  benefit  of  what  they 
have  done  and  furnished ;  that  for  these  things  the  city  prom- 
ised to  pay;  and  that  after  having  received  the  benefit  of  the 
•contract,  the  city  has  broken  it.  It  matters  not  that  the  promise 
to  pay  was  in  a  manner  not  authorized  by  law.  If  payments 
cannot  be  made  in  bonds  because  their  issue  is  ultra  vires,  it 
would  be  sanctioning  rank  injustice  to  hold  that  payment  need 
not  be  made  at  all.  Such  is  not  the  law.  The  contract  be- 
tween the  parties  is  in  force,  so  far  as  it  is  lawful Hav- 
ing received  benefit  at  the  expense  of  the  other  contracting 
party,  it  cannot  object  that  it  was  not  empowered  to  perform 
what  it  promised  in  return,  in  the  mode  in  which  it  promised 
to  perform." 

In  the  case  of  City  of  Parkershurg  v.  Brown,  106  U.  S.  487, 
603,  the  following  language  is  used:  "  But,  notwithstanding  the 
invalidity  of  the  bonds  and  of  the  trust,  the  O'Briens  had  a 
right  to  reclaim  the  property,  and  to  call  on  the  city  to  ac- 
count for  it.  The  enforcement  of  such  right  is  not  in  affirm- 
ance of  the  illegal  contract,  but  is  in  disaffirmance  of  it,  and 
€eeks  to  prevent  the  city  from  retaining  the  benefit  which  it 
has  derived  from  the  unlawful  act:  2  Comyn  on  Contracts, 
109.  There  was  no  illegality  in  the  mere  putting  of  the  prop- 
erty by  the  O'Briens  in  the  hands  of  the  city.  To  deny  a 
remedy  to  reclaim  it  is  to  give  effect  to  the  illegal  contract. 
The  illegality  of  that  contract  does  not  arise  from  any  moral 
turpitude.  The  property  was  transferred  under  a  contract 
which  was  merely  malum  prohibitum,  and  where  the  city  was 
the  principal  offender.  In  such  a  case  the  party  receiving 
may  be  made  to  refund  to  the  person  from  whom  it  has  re- 
ceived property  for  the  unauthorized  purpose  the  value  of  that 
which  it  has  actually  received." 

In  the  case  of  Chapm/in  v.  County  of  Douglas,  107  U.  S. 
-348,  355,  where  the  county  of  Douglas,  Nebraska,  entered  into 
an  unauthorized  contract  for  the  purchase  of  a  poor-farm,  and 
when  the  purchaser  or  his  assigns  attempted  to  enforce  the 
collection  of  the  notes  executed  in  payment  for  the  farm,  the 
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county  resisted  payment  on  the  ground  that  the  contract  was 
unauthorized,  but  the  supreme  court  of  the  United  States  held 
the  county  liable,  and  in  the  opinion  of  the  court  used  the  fol- 
lowing language:  "  The  agreement,  as  we  have  assumed,  so 
far  as  it  relates  to  the  time  and  mode  of  payment,  is  void; 
but  the  contract  for  the  sale  itself  has  been  executed  on  tho 
part  of  the  vendor  by  the  delivery  of  the  deed,  and  his  title 
at  law  has  actually  passed  to  the  county.  As  the  agreement 
between  the  parties  has  failed  by  reason  of  the  legal  disability 
of  the  county  to  perform  its  part  according  to  its  conditions^ 
the  right  of  the  vendor  to  rescind  the  contract  and  to  a  res- 
titution of  his  title  would  seem  to  be  as  clear  as  it  would 
be  just,  unless  some  valid  reason  to  the  contrary  can  b© 
shown." 

In  the  case  of  Railroad  Co.  v.  Howard,  7  Wall.  392,  413,  the 
supreme  court  of  the  United  States  uses  the  following  lan- 
guage: "  Corporations  as  much  as  individuals  are  bound  to 
good  faith  and  fair  dealing,  and  the  rule  is  well  settled  that 
they  cannot,  by  their  acts,  representations,  or  silence,  involve 
others  in  onerous  engagements,  and  then  turn  around  and  dis- 
avow their  acts,  and  defeat  the  just  expectations  which  their 
own  conduct  has  superinduced." 

In  the  case  of  Township  of  Pine  Orove  v.  TalcoU,  19  "Wall. 
666,  678,  and  in  the  case  of  National  Bank  v.  Matthews,  98 
U.  S.  621,  629,  the  supreme  court  of  the  United  States  approv- 
ingly refers  to  the  following  language  used  by  Mr.  Sedgwick 
in  his  work  on  statutory  and  constitutional  law:  "It  must  be 
further  borne  in  mind  that  the  invalidity  of  contracts  made 
in  violation  of  statutes  is  subject  to  the  equitable  exception 
that,  although  a  corporation  in  making  a  contract  acts  in  dis- 
agreement with  its  charter,  where  it  is  a  simple  question  of 
capacity  or  authority  to  contract,  arising  either  on  a  question 
of  regularity  of  organization  or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit  of  the  agreement 
cannot  be  permitted,  in  an  action  founded  on  it,  to  question 
its  validity.  It  would  be  in  the  highest  degree  inequitable 
and  unjust  to  permit  the  defendant  to  repudiate  a  contract  the 
fruits  of  which  he  retains.  And  the  principle  of  this  excep- 
tion has  been  extended  to  other  cases.  So  a  person  who  has 
borrowed  money  of  a  savings  institution  upon  his  promissory 
note,  secured  by  a  pledge  of  bank  stock,  is  not  entitled  to  an 
injunction  to  prevent  the  prosecution  of  the  note  upon  the 
ground  that  the  savings  bank  was  prohibited  by  its  charter 
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from  making  loans  of  that  description":  Sedgwick's  Statutory 
and  Constitutional  Law,  2d  ed.,  73. 

In  the  case  of  Argenti  v.  City  of  San  Francisco j  16  Cal.  255, 
282,  283,  the  following  language  is  used:  "If  the  city  obtain 
the  money  of  another  by  mistake,  or  without  authority  of  law, 
it  is  her  duty  to  refund  it,  not  from  any  contract  entered 
into  by  her  on  the  subject,  but  from  the  general  obligation  to 
do  justice,  which  binds  all  persons,  whether  natural  or  artificial. 
If  the  city  obtain  other  property  which  does  not  belong  to  her, 
it  is  her  duty  to  restore  it;  or  if  used  by  her,  to  render  an 
equivalent  to  the  true  owner,  from  the  like  general  obligation. 
In  these  cases  she  does  not  in  fact  make  any  promise  on  the 
subject,  but  the  law,  which  always  intends  justice,  implies  one; 
and  her  liability  thus  arising  is  said  to  be  a  liability  upon  an 
implied  contract,  and  it  is  no  answer  to  a  claim  resting  upon 
a  contract  of  this  nature  to  say  that  no  ordinance  has  been 
passed  on  the  subject,  or  that  the  liability  of  the  city  is  void 
when  it  exceeds  the  limitation  of  fifty  thousand  dollars  pre- 
scribed by  the  charter.  The  obligation  resting  upon  her  is 
imposed  by  the  general  law,  and  is  independent  of  any  ordi- 
nance and  the  restraining  clauses  of  the  charter.  It  would  be 
indeed  a  reproach  to  the  law  if  the  city  could  retain  another's 
property  because  of  the  want  of  an  ordinance,  or  withhold 
another's  money  because  of  her  own  excessive  indebtedness." 

In  the  case  of  Pimental  v.  City  of  San  Francisco,  21  Cal.  351, 
361,  362,  the  following  language  is  used:  "The  city  is  not 
exempted  from  the  common  obligation  to  do  justice  which 
binds  individuals.  Such  obligation  rests  upon  all  persons, 
whether  natural  or  artificial.  If  the  city  obtain  the  money 
of  another  by  mistake,  or  without  authority  of  law,  it  is 
her  duty  to  refund  it  from  this  general  obligation.  If  she 
obtain  other  property  which  does  not  belong  to  her,  it  is  her 
duty  to  restore  it,  or  if  used,  to  render  an  equivalent  therefor 
from  the  like  obligation:  Argenti  v.  City  of  San  Francisco,  16  Cal. 
282.  The  legal  liability  springs  from  the  moral  duty  to  make 
restitution.  And  we  do  not  appreciate  the  morality  which  de- 
nies in  such  cases  any  rights  to  the  individual  whose  money 
or  other  property  has  been  thus  appropriated.  The  law  coun- 
tenances no  such  wretched  ethics;  its  command  always  is  to 
do  justice." 

In  the  case  of  Paul  v.  City  of  Kenosha,  22  Wis.  266,  272 
94  Am.  Dec.  598,  where  the  plaintifi*  had  purchased  certain 
bonds  of  the  city  which  were  void  for  want  of  power  to  issue 
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them,  it  was  held  that  he  was  entitled  to  recover  the  amount 
paid,  and  the  following,  among  other  language,  was  used  by  the 
court:  "  The  city  has  had  that  amount  of  money  and  legal 
ecrip  for  its  city  bonds,  which  turn  out  to  be  of  no  value 
whatever.  It  seems  to  fall  under  the  general  rule  of  law,  that 
where  a  party  sells  an  obligation  which  turns  out  to  be  value- 
less, and  not  of  such  a  character  as  he  represents  it  to  be,  he 
is  liable  to  the  vendee  as  upon  a  failure  of  consideration.  The 
city  bonds,  it  appears,  were  void  when  the  agents  of  the  city 
eold  them  to  the  plaintifiF.  Is  it  just  and  equitable  that  the 
city  retain  the  money  which  it  has  received  for  its  own  worth- 
less bonds?" 

In  the  case  of  Whitney  Arms  Co.  v.  BarloWj  63  N.  Y.  63,  70, 
20  Am.  Rep.  504,  it  is  held  as  follows:  "The  plea  of  ultra  vireSy 
as  a  general  rule,  will  not  prevail,  whether  interposed  for  or 
against  a  corporation,  when  it  will  not  advance  justice,  but,  on 

the  contrary,  will  accomplish  a  legal  wrong It  is  now 

very  well  settled  that  a  corporation  cannot  avail  itself  of  the 
defense  of  ultra  vires  when  the  contract  has  been  in  good  faith 
fully  performed  by  the  other  party,  and  the  corporation  has 
had  the  full  benefit  of  the  performance  and  of  the  contracts 
If  an  action  cannot  be  brought  directly  upon  the  agreement, 
either  equity  will  grant  relief  or  an  action  in  some  other  form 
will  prevail.  The  same  rule  holds  e  converso.  If  the  other 
party  has  had  the  benefit  of  a  contract  fully  performed  by  the 
corporation,  he  will  not  be  heard  to  object  that  the  contract 
and  performance  were  not  within  the  legitimate  powers  of  the 
corporation." 

In  the  case  of  Memphis  etc.  R.  R.  Co.  v.  Dow,  19  Fed.  Rep. 
388,  398,  the  court  says:  "The  decided  weight  of  modern  au- 
thority favors  the  conclusion  that  neither  party  to  a  trans- 
action ultra  vires  will  be  permitted  to  allege  its  invalidity 
while  retaining  its  fruits." 

In  the  case  of  Hays  v.  Galion  G.  L.  &  Coal  Co.,  29  Ohio  St. 
330,  340,  the  following  language  is  used:  "  The  rule  seems  well 
established  that  where  a  contract  has  been  executed  and  fully 
performed  on  the  part  either  of  the  corporation  or  of  the  other 
contracting  party,  neither  will  be  permitted  to  insist  that  the 
contract  and  such  performance  by  one  party  were  not  within  the 
corporate  power  of  the  company."  Also  see  the  case  of  Hamil- 
ton etc.  Hydraulic  Co.  v.  Cincinnati  etc.  R.  R.  Co.,  29  Id.  341. 

In  the  case  of  Thompson  v.  Lambert,  44  Iowa,  239,  248, 
the  court  says:  "As  we  understand,  the  rule  ultra  vires  pre- 
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Tails  in  full  force  only  where  the  contracts  of  corporations 

of  this  character  remain  wholly  executory This  rule 

prevails  even  as  to  public  or  municipal  corporations  in  analo> 
gous  cases." 

Mr.  Morawetz,  m  his  work  on  private  corporations,  states 
the  rule  as  follows:  — 

"After  a  contract  entered  into  by  a  corporation  has  been 
performed  by  either  of  the  contracting  parties,  the  fact  that 
the  making  of  the  contract  involved  an  unauthorized  exercise 
of  corporate  power  on  the  part  of  the  company  will  not  consti- 
tute a  defense  to  an  action  brought  by  the  party  having  per- 
formed the  contract  to  recover  compensation  for  a  breach  of 
the  contract  by  the  other  party";  Morawetz  on  Corporations, 
heading  to  sec.  689. 

"The  general  rule  is,  that  if  an  agreement  is  legally  void 
and  unenforceable  by  reason  of  some  statutory  or  common- 
law  prohibition,  either  party  to  the  agreement  who  has  re- 
ceived anything  from  the  other  party,  and  has  failed  to 
perform  the  agreement  on  his  part,  must  account  to  the  latter 
for  what  has  been  so  received.  Under  these  circumstances, 
the  courts  will  grant  relief  irrespective  of  the  invalid  agree- 
ment, unless  it  involves  some  positive  immorality,  or  there 
are  other  reasons  of  public  policy  why  the  courts  should  re- 
fuse to  grant  any  relief  in  the  case":  Morawetz  on  Corpora- 
tions, sec.  721. 

Mr.  Kerr,  in  his  work  on  fraud  and  mistake,  page  398,  uses 
the  following  language:  "If  a  man,  through  misapprehension 
or  mistake  of  the  law,  parts  with  or  gives  up  a  private  right  of 
property,  or  assumes  obligations  upon  grounds  upon  which  he 
would  not  have  acted  but  for  such  misapprehension,  a  court 
of  equity  may  grant  relief,  if,  under  the  general  circumstances 
of  the  case,  it  is  satisfied  that  the  party  benefited  by  the  mis- 
take cannot,  in  conscience,  retain  the  benefit  or  advantage  so 
acquired."  See  also  2  Dillon  on  Municipal  Corporations,  3d 
ed.,  sees.  938,  959,  et  seq.  See  also  the  following  cases:  Ma- 
diLska  V.  Thomas,  6  Kan,  153;  Bradley  v.  Ballard,  55  111.  413; 
8  Am.  Rep.  656;  Parish  v.  Wheeler,  22  N.  Y.  494;  Northwestern 
Unum  Packet  Co.  v.  Shaw,  37  Wis.  655,  661;  19  Am.  Rep.  781; 
MorvUle  v.  American  Tract  Soc,  123  Mass.  129,  137;  25  Am. 
Rep.  40;  Clark  v.  Saline  County,  9  Neb.  516,  523;  Town  of 
Searcy  v.  Yarnell,  14  Am.  &  Eng.  Corp.  Cas.  523;  State  Board 
of  Agriculture  v.  Citizens^  Street  Railway  Co.,  Al  Ind.  407;  IT 
Am.  Rep.  702. 
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Other  authorities  of  a  similar  character  might  be  cited,  but 
we  think  the  foregoing  are  sufficient.  From  the  authorities 
we  think  the  following  principle  may  be  educed :  Where  a  con- 
tract is  entered  into  in  good  faith  between  a  corporation,  public 
or  private,  and  an  individual  person,  and  the  contract  is  void 
in  whole  or  in  part  because  of  a  want  of  power  on  the  part  of 
the  corporation  to  make  it,  or  to  enter  into  it  in  the  manner  in 
which  the  corporation  enters  into  it,  but  the  contract  is  not  im- 
moral, inequitable,  or  unjust,  and  the  contract  is  performed  in 
whole  or  in  part  by  and  on  the  part  of  one  of  the  parties,  and 
the  other  party  receives  benefits  by  reason  of  such  performance 
over  and  above  any  equivalent  rendered  in  return,  and  these 
benefits  are  such  as  one  party  may  lawfully  render  and  the 
other  party  lawfully  receive,  the  party  receiving  such  benefits 
will  be  required  to  do  equity  toward  the  other  party,  by  either 
rescinding  the  contract  and  placing  the  other  party  in  statu 
quo,  or  by  accounting  to  the  other  party  for  all  benefits  re- 
ceived for  which  no  equivalent  has  been  rendered  in  return; 
and  all  this  should  be  done  as  nearly  in  accordance  with  the 
terms  of  the  contract  as  the  law  and  equity  will  permit.  It 
must  be  remembered  that,  in  this  case,  the  city  had  the  power 
to  re- fund  its  outstanding  bonded  indebtedness  in  three  ways: 
1.  By  issuing,  as  it  did  to  Brown  and  Bier,  new  seven-per-cent 
bonds,  running  twenty  years,  for  an  amount  not  exceeding 
sixty  per  cent  of  the  old  bonded  indebtedness;  2.  By  issuing 
new  bonds,  drawing  interest  not  to  exceed  six  per  cent  per 
annum,  running  not  to  exceed  thirty  years,  and  for  an  amount 
not  exceeding  the  face  value  of  the  old  bonded  indebtedness; 
3.  By  issuing  new  bonds,  drawing  interest  not  to  exceed  ten 
per  cent  per  annum,  running  not  less  than  ten  nor  more  than 
twenty  years,  and  for  the  full  face  value  of  the  old  indebted- 
ness. 

Hence  it  will  be  seen  that  the  city  had  the  power  to  re-fund 
bonds  on  better  terms  than  those  terms  on  which  it  re-funded 
Brown  and  Bier's  bonds,  and  hence  in  this  sense  the  contract 
entered  into  between  the  city  and  Brown  and  Bier  was  not 
illegal  nor  against  public  policy.  Under  section  36  of  the 
second-class-city  act,  Brown  and  Bier  might  lawfully  have 
had  their  bonds  re-funded  at  their  full  face  value,  and  draw- 
ing interest  at  the  rate  of  ten  per  cent  per  annum,  if  the  city 
had  chosen  to  so  re-fund  them.  But  the  city  did  not  so 
choose.  It,  through  its  council,  never  even  gave  its  ofl&cers 
authority   to   so  re-fund   them   or  to  so  re-fund    any  other 

▲m.  St.  Rep..  Vou  VII.— 8« 
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bonds.  Now,  while  the  aforesaid  contract  and  the  bonds 
issued  under  it  and  deposited  with  William  Hetherington  & 
Co.  are  void,  yet,  as  the  city  has  received  a  benefit  under 
such  contract,  and  a  benefit  which  it  could  legally  receive, 
and  a  benefit  which  it  would  not  have  received  except  for 
such  contract,  and  a  benefit  for  which  it  has  rendered  no 
equivalent,  we  think  it  should  be  required  to  account  to  Brown 
and  Bier  for  the  same;  and  probably  the  only  relief  which 
Brown  and  Bier  now  obtain  under  the  circumstances  of  this 
case  is  a  judgment  for  the  difference  in  value  between  the  re- 
funding bonds  which  were  actually  issued  to  and  received  by 
thcEQ,  and  an  amount  of  four-per-cent  bonds,  running  thirty 
years,  equal  to  the  full  face  value  of  the  bonds  which  they  sur- 
rendered to  the  city  to  be  re-funded.  And  in  such  a  case,  the 
bonds  deposited  with  William  Hetherington  &  Co.  should  bo 
returned  to  the  city  to  be  canceled. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


MuMioiFAL  Bonds  Issued  in  Excess  of  the  number  and  amonnt  aathorized 
by  law  are  void:  StUro  v.  Petit,  74  Cal.  332;  5  Am.  St.  Rep.  442;  and  see  De 
Voss  V,  Riclimond,  18  Gratt.  338,  98  Am.  Dec.  664,  where  the  subject  of  de- 
fenses to  actions  upon  municipal  bonds  is  fully  discussed;  Bissell  v.  City  qf 
Kankakee,  64  lU.  249;  16  Am.  Eep.  654;  McPherson  v.  Foster,  43  Iowa,  43; 
22  Am.  Bep.  215. 

The  Purchaser  from  a  Cmr  of  Bonds  Which  are  Void  for  want  of 
power  to  issue  them,  may  recover  the  amoimt  paid  as  for  a  failure  of  consid* 
eration:  Paul  v.  Kenosha,  22  Wis.  266;  94  Am.  Deo.  598;  and  see  De  Vou  t. 
HicJimond,  18  Gratt.  338;  98  Am.  Deo.  664,  note. 
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On»  for  whose  Benefit  Contract  is  Made  with  Another  mat  Main- 
tain Action  thereon  in  his  own  name  against  the  promisor. 

Action  for  Breach  of  Contract  for  Neoligent  Failueb  to  Transmit 
AND  Deliver  Message  may  be  Maintained  against  Telegraph  Com- 
PANT  by  one  to  whom  the  message  is  sent,  and  the  actual  damages  sus- 
tained, including  the  money  paid  for  the  transmission  of  the  message, 
recovered,  where,  although  the  sender  had  no  authority  to  send  the  mes- 
sage, it  was  for  the  benefit  of  the  plaintiff,  and  the  plaintiff  returned 
the  money  paid  for  the  transmission,  and  fully  ratified  the  transaction. 

ExEHPLART  Damages  may  be  Recovered  against  Telegraph  Company 
for  failure  to  transmit  and  deliver  message,  where  there  is  such  gross 
negligence  on  the  part  of  the  agents  of  the  company  as  to  indicate  wan- 
tonness or  a  malicious  purpose  in  failing  to  transmit  and  deliver  the 
message. 
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Damages  for  Mental  Suffering  for  Injuries  Caused  Plaintiff  bt 
Negligence  of  Defendant  mat  be  Recovered,  where  mental  suflFep 
ing  is  an  element  of  physical  pain,  or  is  the  natural  and  proximate  result 
of  the  physical  injury. 

Damages  for  Mental  Anguish  or  Suffering  Occasioned  bt  Failure  ot 
Telegraph  Company  to  Transmit  and  Deliver  Message  ANNouNCiNa 
Death  of  the  plain tifif's  brother,  and  the  consequent  delay  in  the  an- 
nouncement, whereby  the  plaintiff  could  not  attend  the  funeral,  cannot 
be  recovered. 

Action  for  damages.    The  facts  are  stated  in  the  opinion. 
Jetmore  and  Son,  for  the  plaintiff  in  error. 
/.  B.  Johnson,  for  the  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  by  George  West 
against  the  Western  Union  Telegraph  Company  to  recover 
ten  thousand  dollars  damages,  occasioned,  as  claimed  in  the 
petition,  by  the  gross  and  malicious  negligence  of  the  company 
to  transmit  and  deliver  the  following  telegraphic  message:  — 

"North  Topeka,  Kansas,  September  14,  1885. 
"  To  George  West,  Delphos,  Kansas,  care  Post-oflBce. 

"  Uncle  Sam  died  last  night;  funeral  Wednesday. 

"John  G.  West." 

Upon  the  trial,  after  the  plaintiff  had  closed  his  evidence, 
the  telegraph  company  interposed,  and  filed  a  demurrer 
thereto,  upon  the  ground  that  no  cause  of  action  was  proved. 
The  court  sustained  the  demurrer.  The  plaintiff  excepted, 
and  brings  the  case  here  for  review. 

The  testimony  introduced  tended  to  show  that  the  foregoing 
written  message  was  handed  by  John  West,  the  son  of  George 
West,  to  the  agent  of  the  telegraph  company,  at  its  oflBce  at 
North  Topeka,  on  the  afternoon  of  its  date,  with  directions  "  to 
forward  it  immediately";  that  the  message  was  ordered  by 
John  West  to  be  sent  for  the  benefit  of  his  father;  that  he 
paid  the  agent  forty  cents  for  sending  the  message;  that  sub- 
sequently his  father  repaid  to  him  the  money;  that  Delphos 
is  about  one  hundred  miles  west  of  North  Topeka;  that  at 
the  date  of  the  message,  and  subsequently,  it  was  operating  a 
telegraph  line  for  hire  between  the  towns  of  North  Topeka 
and  Delphos,  with  an  oflQce  in  each  town;  that  George  West 
has  resided  in  Elinmundia,  Illinois,  since  1859;  that  in  Sep- 
tember, 1885,  he  was  visiting  in  Kansas,  and  at  the  date  of 
the  message,  and  for  several  days  thereafter,  was  with  friends 
in  the  neighborhood  of  Delphos;  that  Samuel  C.  West  was 
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his  oldest  brother,  and  after  his  death  that  he  had  no  other 
brother  living;  that  Samuel  lived  at  Philadelphia,  Pennsyl- 
vania, and  at  the  time  of  his  death  was  seventy-eight  years  of 
age;  that  George  West  was  seventy- three  years  of  age;  that  he- 
was  expecting  to  hear  of  the  death  of  his  brother,  on  account 
of  his  ill  health,  and  was  anxious  to  attend  his  funeral,  if 
notified  in  time;  that  while  in  Kansas  he  had  so  fixed  his 
matters  as  to  start  at  a  moment's  warning  to  attend  the 
funeral;  that  on  September  14,  1885,  he  inquired  at  the  post- 
office  at  Delphos  for  his  mail,  but  did  not  receive  the  telegram; 
that  he  inquired  frequently  afterward,  and  sent  others  to  in- 
quire for  his  mail,  but  never  received  the  telegram;  that  sub- 
sequently he  learned  by  a  letter  from  his  son  John  of  the 
death  of  his  brother  Samuel,  but  the  information  came  too 
late  for  him  to  attend  the  funeral;  that  if  he  had  received  the 
telegram  within  a  reasonable  time  after  it  had  been  sent,  he 
could  have  attended  the  same;  that  his  son  John  informed 
the  agent  at  the  office  of  the  telegraph  company  in  North 
Topeka  that  the  message  had  never  been  delivered;  that 
George  West  also  inquired  at  the  ofiBce  of  the  telegraph  com- 
pany at  Delphos  on  the  morning  of  the  18th  of  September  for 
the  telegram;  that  the  agent  said  that  none  had  been  received 
for  him;  that  he  then  told  the  agent  "he  would  investigate 
the  matter,"  and  he  replied  "  he  had  received  none,  and  that 
none  could  have  been  received  without  his  knowing  it ";  that 
both  George  West  and  John  West  were  informed  by  the  agent 
at  North  Topeka  that  the  message  had  been  sent  over  the  wire 
at  its  date  to  Delphos;  that  the  telegram  was  never  delivered 
to  the  post-oflBce  at  Delphos,  or  to  George  West,  by  the  agent 
of  the  telegraph  company,  or  any  one  else. 

Upon  what  grounds  the  trial  court  sustained  the  demurrer 
to  the  evidence  is  not  clearly  disclosed.  In  our  opinion,  the 
demurrer  should  have  beea  overruled,  as  there  was  ample  evi- 
dence introduced  for  the  case  to  go  to  the  jury.  The  message 
was  written  and  delivered  at  the  office  in  North  Topeka,  and 
paid  for  by  John  West,  the  son  of  the  plaintiff,  for  the  benefit 
of  the  latter.  Subsequently,  George  West  returned  to  his  son 
the  money  paid  by  him  to  the  telegraph  company,  and  ratified 
and  approved  his  son's  acts  in  the  transaction,  in  all  respects 
as  if  the  message  originally  had  been  written  and  sent  under 
his  direction.  In  Burton  v.  Larkin,  36  Kan.  24C,  59  Am.  Rep. 
541,  it  was  held  that  "  a  person  for  whose  benefit  a  promise  to 
another,  upon  a  sufficient  consideration,  is  made  may  main- 
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iain  an  action  on  the  contract  in  his  own  name  against  the 
promisor."  In  Dresser  v.  Wood,  15  Kan.  344,  it  was  held  "that 
where  an  action  is  commenced  by  an  attorney  at  law,  without 
?the  knowledge  or  consent  of  the  plaintiff,  the  plaintiff  may 
afterward  ratify  the  same,  and  thereafter  be  entitled  to  all  its 
benefits."  The  contract,  therefore,  made  by  the  son  with  the 
telegraph  company,  for  the  benefit  of  his  father,  which  was 
afterward  approved  and  ratified  by  the  father,  was  sufficient  as 
the  basis  of  this  action.  The  plaintiff,  upon  the  evidence  in- 
troduced, was  entitled  to  recover  judgment  against  the  defend- 
ant for  his  actual  damages,  including  the  forty  cents  paid  for 
the  transmission  of  the  message:  Western  Union  Tel.  Co.  v. 
Howell,  38  Kan.  685;  Western  Union  Tel.  Go.  v.  Crall,  38  Id. 
679;  Logan  v.  Telegraph  Co.,  84  111.  468. 

Further  than  this,  if  upon  another  trial  it  shall  be  estab- 
lished that  there  was  such  gross  negligence  on  the  part  of  the 
agents  of  the  telegraph  company  as  to  indicate  wantonness  or 
a  malicious  purpose  in  failing  to  transmit  and  deliver  the 
message,  then  the  plaintifi"  would  be  entitled  to  exemplary 
damages.  Such  damages  are  given  more  to  punish  the  wrong- 
doer than  to  recompense  the  party  injured:  Scott  and  Jarna- 
gin  on  Telegraphs,  sees.  417,  418;  Southern  Kansas  Ry  Co.  v. 
Rice,  38  Kan.  398,  and  cases  cited  therein.  In  SrMppel  v. 
Norton,  38  Id.  567,  we  recently  held  where  no  actual  damage 
is  sufiered,  no  exemplary  damages  can  be  recovered;  but  as 
actual  damages  are  shown  in  this  case,  that  decision  is  not 
applicable. 

It  seems,  however,  to  be  claimed  upon  the  part  of  the  plain- 
tiflf  that  he  is  entitled  to  recover  for  his  mental  anguish  or 
suffering  occasioned  by  the  delay  in  the  announcement  of  the 
death  of  his  brother.  Where  mental  suflering  is  an  element 
of  physical  pain,  or  is  a  necessary  consequence  of  physical 
pain,  or  is  the  natural  and  proximate  result  of  the  physical  in- 
jury, then  damages  for  mental  suffering  may  be  recovered, 
where  the  injury  has  .been  caused  by  the  negligence  of  the 
defendant;  but  in  an  action  of  this  kind,  we  do  not  think  that 
damages  for  mental  anguish  or  suffering  can  be  allowed. 
"  Such  damages  can  only  enter  into  and  become  a  part  of  the 
recovery  where  the  mental  suffering  is  the  natural,  legitimate, 
and  proximate  consequence  of  the  physical  injury":  City  of 
Salina  v.  Trosper,  27  Kan.  644.  The  general  rule  is,  "that 
-no  damages  can  be  recovered  for  a  shock  and  injury  to  the 
ieelings  and  sensibilities,  or  for  mental  distress  and  anguish 
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cavised  by  a  breach  of  the  contract,  except  a  marriage  con- 
tract": Rmsell  V.  Western  Union  Tel.  Co.,  3  Dak.  315.  In  So 
Rdle  V.  Western  Union  Tel.  Co.,  55  Tex.  308,  40  Am.  Rep.  805, 
it  was  decided  that  an  action  for  mental  suffering  alone  can 
be  maintained.  The  opinion  in  that  case,  however,  was  pre- 
pared by  a  member  of  the  commission  of  appeals  of  Texas. 
And  subsequently,  in  the  case  of  Gulf  etc.  Wy  Go.  v.  Levy,  59 
Tex.  563,  46  Am.  Rep.  278,  the  supreme  court  of  Texas  over- 
ruled that  decision:  See  also  Wood's  Mayne  on  Damages,  1st 
Am.  ed.,  74. 

We  also  add  that  the  trial  court  should  have  permitted  the 
plaintiff  to  show  the  arrangements  made  with  his  son  John 
to  forward  to  him  at  Delphos  all  telegrams  and  mail  matter 
that  came  addressed  to  him  at  Topeka. 

The  judgment  of  the  district  court  will  be  reversed,  and  tho 
cause  remanded  for  further  proceedings,  in  accordance  with 
the  views  herein  expressed. 

A  Promise  Made  by  One  Person  to  Another,  for  the  Benefit  of  a 
Third  Person  who  is  a  stranger  to  the  consideration,  will  not  support  an  ac- 
tion by  the  latter:  Exchange  Bank  v.  Rice,  107  Mass.  37;  9  Am.  Rep.  1;  Rog- 
era  v.  Union  Stone  Co.,  130  Mass.  581;  39  Am.  Rep.  478. 

Damages  Recoverable  against  Telegraph  Company  for  failure  to  de- 
liver a  message:  Smith  v.  Western  Union  Tel.  Co.,  83  Ky.  104;  4  Am.  St.  Rep. 
126,  and  note  134.  In  Indiana,  it  is  only  the  sender  of  a  dispatch  who  occu- 
pies that  privity  of  contract  with  the  telegraph  company  which  is  necessary 
to  the  maintenance  of  a  suit  for  the  statutory  penalty,  and  this  rule  is  not 
changed  by  the  phrase,  "any  party  aggrieved,"  as  used  in  the  act  of  1885; 
but  as  to  special  damages,  a  different  rule  prevails,  and  an  action  may  be 
maintained  therefor  by  the  person  to  whom  the  message  is  sent:  Hadley  v. 
Western  Union  Tel.  Co.,  115  Ind.  191. 

Mental  Anocish  as  Element  of  Damages.  —  Whether  damages  for  an 
injury  to  the  mind  or  feelings  can  be  recovered  in  actions  for  the  breach  of  a 
contract,  or  for  the  commission  of  a  tort,  ia  a  question  that  has  been  frequently 
discussed.  There  is  no  doubt  that  in  an  action  for  breach  of  promise  of  mar- 
riage the  jury  may  take  into  consideration  "the  injury  to  the  plaintiff's 
feelings,  affections,  and  wounded  pride,  and  the  pain  and  mortification  re- 
sulting from  the  breach  of  contract:  Note  to  Burnham  v.  Cornwell,  63  Am. 
Dec.  545;  '/oWn  v.  Shaw,  45  Me.  331;  71  Am.  Dec.  547;  Bird  v.  Thompson, 
Mo.,  Nov.  1888.  But  for  the  breach  of  any  other  contract,  it  has  been 
denied  that  damages  for  the  mental  suffering  caused  thereby  can  be  recov- 
ered. Thus  in  an  action  against  a  common  carrier  of  passengers  to  recover 
damages  for  the  breach  of  a  contract  of  carriage,  there  can  be  no  recovery  for 
annoyance  and  vexation  of  mind,  mental  distress,  and  sense  of  wrong:  Walsh 
V.  C/iicago  etc.  R'y,  42  Wis.  23;  24  Am.  Rep.  376,  382.  This  latter  rule  has 
been  applied  in  the  principal  case,  and  others,  in  actions  brought  against  tele- 
graph companies  by  persons  to  whom  telegrams  are  sent  announcing  the 
■ickoess  or  death  of  relatives,  to  recover  damages  for  a  negligent  failure  t*- 
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transmit  or  deliver  the  same:  Russell  v.  Western  Union  Tel.  Co.,  3  Dak.  315; 
Oul/etc,  R'y  v.  Levy,  59  Tex.  563;  46  Am.  Rep.  278;  although  there  are  other 
cases  which  hold  that  injury  to  feelings  may  be  taken  into  consideration  in 
the  general  computation  of  damages:  Stuart  v.  Western  Union  TeU  Co.,  66 
Tex.  580;  59  Am.  Rep.  623;  Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn. 
695;  6  Am.  St.  Rep.  864;  compare  So  Relle  v.  Western  Union  Tel.  Co.,  55  Tex. 
308;  40  Am.  Rep.  805.  These  telegraph  cases  are  rather  actions  of  tort  to 
recover  damages  for  negligence  than  actions  for  the  breach  of  contracts  of 
transmission. 

In  action  for  damages  on  account  of  the  commission  of  torts,  mental  an* 
guish  is  often  considered.  Thus  in  an  action  for  an  assault  and  battery,  the 
plaintiflF  may  recover  for  the  injury  to  his  mind  and  the  indignity  occasioned 
by  the  wrong:  Taber  v.  Hutson,  5  Ind.  322;  Cox  v.  Vanderleed,  21  Id.  164; 
Wolf  V.  Trinkle,  103  Id.  355;  McKinley  v.  Chicago  etc  R"y,  44  Iowa,  314;  24 
Am.  Rep.  748;  Wadsworth  v.  Treat,  43  Me.  163;  Prentiss  v.  Shaw,  66  Id.  427; 
SmUh  V.  Holcomb,  99  Mass.  652;  West  v,  Forrest,  22  Mo.  344;  Barnes  v.  Mar- 
tin, 15  Wis.  240;  82  Am.  Dec.  670;  Beck  v.  Thomson,  W.  Va.,  Sept.  1888; 
Craker  v.  Chicago  etc.  R'y,  36  Wis,  657,  17  Am.  Rep.  504  (where  a  conductor 
kissed  a  female  passenger  against  her  will);  and  in  an  action  by  a  passenger 
for  being  wrongfully  or  improperly  ejected  from  cars,  ho  may  likewise  re- 
cover for  the  injury  to  his  feelings  and  the  humiliation  naturally  and  neces- 
sarily resulting  from  the  act:  Smith  v.  Pittsburg  etc.  R'y,  23  Ohio  St.  10; 
liake  Erie  etc.  R'y  v.  Fix,  88  Ind.  381;  Quigleij  v.  Central  Pacific  R.  R.,\\  Nev. 
350;  Hays  v,  Houston  etc.  R.  R.,  46  Tex.  272;  Chicago  etc.  R.  R.  v.  Flagg,  43 
111.  365,  308;  92  Am.  Dec.  133;  contra,  Illinois  etc.  R.  R.  v.  Sutton,  53  111.  357. 
So  damages  for  mental  injury  may  be  awarded  in  an  action  for  a  malicious 
arrest  and  prosecution:  Fisher  v.  Hamilton,  49  Ind.  341;  in  an  action  for  false 
imprisonment:  Stewart  v.  Maddox,  63  Id.  51;  and  it  is  held,  in  an  action 
for  illegally  issuing  an  attachment:  Byrne  v.  Gardner,  33  La.  Ann.  6;  and  also, 
Bometimes,  in  an  action  for  libel  or  slander:  TerwilUger  v.  Wands,  17  N.  Y. 
64;  72  Am.  Dec.  420,  and  note  434,  435,  where  the  subject  is  discussed. 

In  actions  umlcr  statutes  for  a  negligent  injury  resulting  in  death,  damages 
for  mental  anguish  or  suffering  cannot,  as  a  general  rule,  be  recovered:  Note 
to  Carey  v.  Berkshire  R.  R.,  48  Am.  Dec.  637;  City  of  Chicago  \.  Major,  18 
ni.  349;  68  Am.  Dec.  553;  Chicago  etc.  R.  R.  Co.  v.  Sioett,  45  111.  197;  92  Am. 
Dec.  206;  Stale  v.  BaUimore  etc.  R.  R.,  24  Md.  84;  87  Am.  Dec.  600;  Potter 
V.  Chicago  etc.  R'y,  21  Wis.  372;  94  Am.  Dec.  548;  but  may  be  recovered  un- 
der a  few  statutes:  Note  to  Carey  v.  Berkshire  R.  R.,  siipra;  McKeever  v. 
Market  Street  R.  R.,  59  Cal.  294;  Cleary  v.  City  R.  R.,  76  Id.  240.  In  an  ac- 
tion, however,  for  a  personal  injury  sustained  by  the  plaintiff  himself  through 
the  negligence  of  the  defendant  or  his  servants,  it  is  well  settled  that  the  jury 
may  take  into  consideration  the  plaintiff's  mental  suffering  directly  and 
naturally  caused  by  the  injury:  Fairchild  v.  California  Stage  Co.,  13  Cal.  599; 
Lawrence  v.  Housatonic  R.  R.,  29  Conn.  390;  Cooper  v.  Mullins,  30  Ga.  152; 
76  Am.  Dec.  638;  Indianapolis  etc.  R.  R.  v.  Stables,  62  111.  313;  Wright  v. 
Compton,  53  Ind.  337;  Muldowney  v.  Illinois  Central  R'y,  36  Iowa,  462,  468; 
Memphis  etc.  R.  R.  v.  WIdtfield,  44  Miss.  46G;  Porter  v.  Hannibal  etc.  R.  R., 
71  Mo.  66;  36  Am.  Rep.  454;  Ranson  v.  New  York  etc.  R.  R.,  15  N.  Y.  415; 
Pennsylvania  etc.  Canal  Co.  v.  Oraham,  63  Pa.  St.  290;  3  Am.  Rep.  549; 
Houston  etc.  R.  R.  v.  Randall,  50  Tex.  254,  261;  Ware  v.  St.  Paul  Water  Co., 
I  Dill.  465,  468;  Robertson  v.  Cornelson,  34  Fed.  Rep.  716;  Alexander  v.  Hunt' 
ber,  Ky.,  Jan.  1888;  especially  when  there  is  an  element  of  wantonness: 
Haixa  V.  KaowUa,  114  Mass.  518;    19  Am.  Rep.  383.     The  rule  has  been 
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frequently  applied  in  actions  against  towns,  cities,  and  counties  for  personal 
injuries  caused  by  defective  bridges,  sidewalks,  and  the  like:  Canning  v.  /n- 
habitnnU  qf  WilUamgpori,  1  Cush.  461;  Segtr  v.  Town  of  BarkhamsUd,  22 
Conn.  290,  298;  Masters  v.  Totim  qf  fVarren,  27  Id.  293;  Ferguson  v.  Davis 
County,  67  Iowa,  601;  Kendall  v.  City  qf  Alhia,  73  Id.  241;  Stewart  v.  CUy  of 
Ripon,  38  Wis.  687.  But  in  such  actions  mental  anguish  is  held  not  to  be  a 
distinct  element  of  damage  in  addition  to  bodily  suffering:  Johnson  v.  Wells, 
Fargo,  ttCo.,6  Nev.  224;  3  Am.  Rep.  245;  ^ocA  v.  Danhewardt,  85  111.  331; 
Cityo/ScUina  v.  Trosper,  27  Kan.  544;  aad  see  further,  on  the  proposition 
that  mental  suffering  cannot  be  considered  as  a  distinct  element  of  damage, 
Oul/ete.  R'y  v.  Levy,  59  Tex.  563;  46  Am.  Rep.  278;  StuaH  v.  Western  Union 
TeL  Co.,  66  Tex.  580,  overruling  So  Relle  v.  WesUm  Union  Tel.  Co.,  55  Id. 
806;  40  Am.  Rep.  805. 

Again,  in  such  actions  to  recover  damages  for  negligent  personal  injuries, 
it  is  held  to  be  necessary  that  the  mental  suffering  should  be  connected  with 
the  bodily  injury,  and  to  be  fairly  and  rca.sonably  the  natural  consequence 
thereof.  Thus  physical  and  mental  suffering  attending  a  miscarriage,  which 
was  occasioned  by  the  injury,  is  a  proper  subject  of  compensation;  but  any 
injured  feelings  following  the  miscarriage,  and  not  a  part  of  the  x>ain  natu- 
rally attending  it,  are  too  remote:  Bovee  v.  Toiou  of  Danville,  63  Vt.  183.  So 
anxiety  of  mind  about  the  safety  of  others  who  may  be  in  danger  from  the 
same  cause  cannot  be  taken  into  consideration:  Keyes  v.  Minneapolis  etc.  R'y, 
36  Minn.  290;  Wyman  v.  LeaviU,  71  Me.  227;  36  Am.  Rep.  30.*?;  and  mental 
suffering  arising  from  apprehension  as  to  the  future  welfare  of  the  plaintiff's 
family  is  not  a  natural  result  of  the  injury,  and  cannot  be  considered :  Texas 
Mexican  R'y  v.  Douglas,  69  Tex.  694.  If  no  personal  injury  resulted  from 
the  negligent  act,  the  plaintiff's  anxiety  in  relation  to  his  personal  safety  is 
not  an  element  of  damage:   Wyman  y.  Leavitt,  71  Me.  227;  36  Am.  Rep.  .303. 

If  an  action  is  brought  by  a  parent  for  a  negligent  injury  to  his  minor 
child,  it  is  also  held  that  there  can  be  no  compensation  allowed  for  the  men- 
tal suffering  which  the  injury'  caused  the  parent:  Flemington  v.  SmUJiera,  2 
Car.  4  P.  292;  Black  v.  CarrolUon  R.  R.,  10  La.  Ann.  33;  63  Am.  Dec.  5S6; 
Pennsylvania  R.  R.  v.  Kelly,  31  Pa.  St.  372;  Oakland  R.  R.  v.  Fielding,  48 
Id-  323;  Wyman  v.  LeaviU,  71  Me.  227;  36  Am.  Rep.  303.  The  same  ruling 
was  made  in  Cowden  v.  Wright,  24  Wend.  429,  35  Am.  Dec.  683,  in  an  action 
brought  by  a  father  for  an  assault  and  battery  committed  upon  his  child; 
but  the  contrary  was  maintained  in  Trimble  v.  Spiller,  7  T.  B.  Mon.  304;  18 
Am.  Dec.  189.  In  an  action  by  a  father  for  a  forcible  abduction,  however, 
it  is  held  that  the  jury  may  corapen.sate  him  for  the  injury  done  to  his  feel- 
ings: Magee  v.  Holland,  27  N.  J.  L.  86.  So  in  an  action  for  enticing  away 
the  plaintiff's  minor  daughter:  Stowe  v.  Heyxoood,  7  Allen,  118;  and  in  au 
action  for  seduction,  "damages  are  recoverable  for  wounded  honor,  injury 
to  the  happiness  and  reputation  of  the  plaintiff 's  family,  and  to  his  feelings 
as  a  parent  and  husband":  Note  to  Weaver  v.  Bacftert,  44  Am.  Dec.  178| 
Stevenson  v.  Belknap,  6  Iowa,  97;  71  Am.  Dec.  392;  Lunt  v.  PhiUnick,  59 
N.  H.  59;  Barbour  v.  Stephenson,  32  Fed.  Rep.  66. 

The  rule  that  the  damages  must  be  the  natural  and  proximate  consequence 
of  the  act  complained  of  will  obviously  generally  prevent  mental  suffering 
from  being  considered  in  actions  concerning  property.  It  has  accordingly 
been  held  that  in  an  action  for  forcible  entry  and  detainer,  damages  are  not 
recoverable  for  either  bodily  or  mental  pain:  'Amlerson  v.  Taylor,  56  Cal.  131; 
38  Am.  Rep.  62;  but  damages  may  be  awarded  for  injury  to  the  plaintiff's 
feelings  in  an  action  of  trespass  qtiare  clausuni  fregit,  where  the  defendant. 
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4  he  superintendent  of  a  cemetery,  has  acted  in  willful  disregard  or  careless 
ignorance  in  disinterring  and  removing  from  a  lot  therein  the  remains  of 
plaintiff's  chUd:  Meagher  v.  DriscoU,  99  Mass.  281;  96  Am.  Dec.  759;  but, 
on  the  other  hand,  it  is  held  that  in  au  action  for  an  injury  to  the  due  lateral 
support  of  a  lot  of  land  designed  for  a  burial  place,  there  can  be  no  recovery 
lor  injury  to  the  plaintiff's  feelings,  the  defendant  being  ignorant  of  the  in- 
tended use:   W?ute  v.  Dreaaer,  135  Mass.  150;  46  Am.  Bep.  454. 


Stark  v.  Barb. 

[39  Kansas,  100.  J 
Action  fob  Damaoks  mat  be  Maintained  bt  Debtor  aoainst  Creditor 
FOR  Wrongfully  Preventing  Debtor  from  Obtaining  Benefit  of 
Exemption  Laws  as  to  his  personal  earnings,  by  the  creditor's  making 
a  pretended  assignment  of  his  claim,  Mrithout  consideration,  for  the  pur- 
pose of  evading  the  exemption  laws  of  the  state  in  which  the  creditor 
and  debtor  both  resided,  to  a  citizen  of  another  state  who  brought  ac- 
tion thereon  in  the  latter  state,  and  caused  the  debtor's  wages,  payable 
by  a  railroad  company  there,  to  be  taken  and  appropriated  by  process  of 
garnishment,  as  it  was  possible  to  do  by  the  laws  of  such  latter  state. 

Action  for  damages.     The  opinion  states  the  case. 

Frank  Herald,  for  the  plaintiflf  in  error. 

0.  C.  Clemens,  for  the  defendant  in  error. 

Johnston,  J.  J.  V.  Bare  brought  an  action  in  the  superior 
court  of  Shawnee  County,  against  N.  D.  Stark,  to  recover  dam- 
ages for  the  wrongful  action  of  Stark  in  defeating  him  from 
obtaining  the  benefit  of  the  exemption  laws  of  Kansas,  and  in 
injuring  the  credit  and  standing  of  Bare  with  his  employers. 
The  allegations  of  the  petition  are,  in  substance,  that  the 
plaintiff  and  defendant  are  permanent  residents  of  the  city  of 
Topeka,  and  that  Bare  is  a  married  man,  having  a  family 
depending  upon  him  for  support,  and  is  engaged  in  the  ser- 
vice of  the  Atchison,  Topeka,  and  Santa  Fe  Railroad  Com- 
pany, which  operates  a  railroad  through  the  state  of  Kansas, 
and  into  Kansas  City,  Missouri,  in  which  latter  place  the  rail- 
road company  has  an  agent,  and  is  subject  to  the  process  of 
garnishment  and  other  processes  issued  from  the  justices  of 
the  peace  and  courts  of  Kansas  City,  Missouri;  that  under 
and  by  virtue  of  the  laws  of  Missouri,  when  an  action  is  com- 
menced before  a  justice  of  the  peace  in  the  city  of  Kansas 
City,  holding  his  office  under  the  laws  of  Missouri,  against  an 
inhabitant  and  resident  of  Kansas,  and  in  such  action  garnish- 
ment is  issued  to  and  served  upon  the  railroad  company,  the 
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earnings  of  the  employee  of  the  company,  being  such  Kansas 
defendant,  are  garnished  and  held,  and  such  earnings  are  not 
exempt  from  appropriation  in  the  action,  and  neither  the  ex- 
emption laws  of  Kansas  nor  Missouri  have  any  application  in 
such  action;  that  on  or  about  July  20,  1886,  Stark  claimed 
that  Bare  was  owing  him  a  small  sum  of  money,  but  Bare 
claimed  a  set-off  of  an  amount  greater  than  Stark  claimed, 
and  that  immediately  Stark  made  a  pretended  sale  and  trans- 
fer of  his  claim,  without  consideration,  to  one  John  W.  Leath- 
erbury,  a  resident  of  Missouri,  for  the  purpose  of  having 
Leatberbury  bring  an  action  against  Bare  before  a  justice  of 
the  peace  of  Kansas  City  and  have  garnishment  process  issued 
and  served  upon  the  railroad  company,  and  thereby  garnish 
and  appropriate  the  personal  earnings  of  Bare  and  apply  them 
to  the  payment  of  Stark's  alleged  claim;  that  Bare  is  en- 
gaged at  work  for  the  railroad  company  in  the  city  of  Topeka, 
seventy  miles  distant  from  Kansas  City,  on  monthly  wages, 
and  that  his  earnings  are  necessary  for  the  maintenance  of  his 
family,  and  that  the  defendant,  knowing  these  facts,  and  that 
he  was  unable  to  leave  his  employment  to  go  to  Kansas  City 
to  make  a  defense  to  the  action  on  the  pretended  claim,  col- 
luded and  conspired  with  Leatherbury  to  make  the  pretended 
transfer,  so  as  to  defeat  Bare  from  all  benefit  of  the  exemption 
laws  exempting  to  him  his  personal  earnings;  that  an  action 
was  brought  before  a  justice  of  the  peace  of  Kansas  City,  in 
the  name  of  Leatherbury  as  plaintiff,  against  Bare;  that  gar- 
nishment process  was  issued  and  served  upon  the  railroad 
company,  compelling  it  to  answer  concerning  its  indebtedness 
to  Bare,  and  a  judgment  was  rendered  in  favor  of  Leatherbury 
for  the  sum  of  $50.70,  including  $16  for  costs,  which  amount 
the  railroad  company  paid  over  as  garnishee  and  was  received 
by  Leatherbury,  who  was  acting  collusively  with  Stark;  that 
the  personal  earnings  so  appropriated  were  necessary  for  the 
maintenance  of  Bare's  family,  and  were  his  personal  earnings 
for  his  services  rendered  within  four  weeks  next  before  the 
pretended  transfer,  and  within  three  months  prior  to  the  ren- 
dition of  the  judgment;  that  all  of  these  acts  and  thing» 
were  done  by  Stark  from  malice  toward  the  plaintiflF,  and  with 
the  deliberate  purpose  of  defeating  him  of  his  defense  and  of 
his  exemption,  to  injure  his  credit,  and,  by  means  of  the  an- 
noyance of  garnishment  proceedings,  to  induce  his  discharge 
by  the  railroad  company  from  its  employment,  and  by  reason 
of  the  action,  he  has  been  deprived  of  the  benefit  of  his  earn* 
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ings  and  exemption,  is  in  danger  of  losing  his  employment^ 
his  credit  in  the  community  is  injured,  and  his  family  are  put 
in  want  by  being  deprived  of  the  earnings  which  they  sorely 
need.  It  is  also  averred  that  Stark  well  knew  that  he  was  in- 
debted to  Bare  more  than  one  hundred  dollars  over  and  above 
his  alleged  demand.  Bare  prayed  judgment  for  damages  ta 
the  extent  of  two  thousand  dollars.  A  demurrer  to  the  pe- 
tition was  filed  by  Stark,  the  grounds  of  which  were  that  there 
were  two  causes  of  action  improperly  joined,  and  that  the  pe- 
tition does  not  state  sufficient  facts  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled  by  the  court,  and  this 
ruling  is  complained  of  here. 

The  point  that  there  is  a  misjoinder  of  causes  of  action  be- 
cause of  the  allegation  that  Stark  owed  the  plaintiff  more 
than  one  hundred  dollars  at  the  time  of  the  alleged  wrong- 
doing is  not  good.  The  pleader  manifestly  intended  to  state 
but  one  cause  of  action.  The  matter  of  the  indebtedness  is 
only  one  of  the  many  facts  set  out  in  the  petition  to  show  the 
relations  existing  between  the  parties  at  the  time  Stark  at- 
tempted to  defeat  Bare  from  availing  himself  of  the  benefits  of 
the  exemption  laws.  No  recovery  is  sought  upon  that  indebt- 
edness in  this  action.  The  policy  of  our  state  is  exceedingly 
liberal  in  providing  protection  for  the  families  of  indigent 
debtors.  Among  other  exemptions,  it  is  enacted  that  the  per- 
sonal earnings  of  a  debtor  for  three  months  next  preceding  th© 
issue  of  any  process  against  him  for  the  collection  of  a  debt, 
and  which  earnings  are  necessary  for  the  support  of  the 
debtor's  family,  are  exempt  from  such  process.  This  provis- 
ion has  been  frequently  sustained  and  enforced.  We  have 
gone  further,  and  held  that  where  a  citizen  of  this  state 
attempts,  by  a  proceeding  in  attachment  or  garnishment  in 
another  state,  to  subject  to  the  payment  of  his  debt  personal 
earnings  of  the  debtor  which,  under  our  laws,  are  exempt,  and 
thus  prevent  such  debtor  from  availing  himself  of  the  benefit 
of  the  exemption  laws  of  the  state,  an  action  by  injunction 
restraining  the  wrongful  action  may  be  maintained  by  the 
debtor  against  such  wrong-doer:  Zimmerman  v.  Franke,  34 
Kan.  650.  In  the  present  case,  both  parties  are  citizens  of 
the  state,  and  subject  to  its  laws.  According  to  the  allega- 
tions of  the  petition,  Stark  brought  his  action  in  Missouri,  at 
a  place  far  distant  from  the  residence  of  Bare,  for  the  express 
purpose  of  evading  the  Kansas  laws,  and  wrongfully  appropri- 
ating the  earnings  of  Bare  to  which  he  was  not  entitled.     Wa 
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think  it  is  a  wrong  which  may  not  only  be  restrained  by  in- 
junction, but  that  the  citizen  who  proceeds  and  inflicts  the 
wrong  is  liable  to  the  debtor  to  the  extent  of  the  injury  sus- 
tained. In  Nebraska,  where  a  somewhat  similar  statute  exists 
exempting  the  personal  earnings  of  the  debtor  who  is  the  head 
of  a  family,  a  creditor  instituted  a  proceeding  in  which  he 
appropriated,  by  garnishment,  the  earnings  of  the  debtor  which 
were  exempt  from  execution  or  garnishment  process.  The 
debtor  subsequently  brought  suit  to  recover  the  amount  so 
wrongfully  appropriated,  and  the  supreme  court  of  that  state 
fiustained  the  action,  holding  that  the  creditor  had  procured 
property  to  be  applied  to  the  payment  of  his  judgment  to 
which  he  was  not  entitled,  and  that  he  must  refund.  In  dis- 
posing of  the  case,  the  court  remarked:  "  It  is  well  settled 
that  if  exempt  property  is  seized,  and  applied  to  the  payment 
of  a  judgment,  the  owner  may  have  his  action  against  the 
wrong-doer,  unless  such  exemption  is  waived  by  some  act  or 
omission  of  the  debtor":  Albrechty.  Treitschke^  17  Neb.  205. 
See  also  Phillips  v.  Hunter^  2  H.  Black.  403;  Vail  v.  Knapp, 
49  Barb.  299;  Snook  v.  Snetzer,  25  Ohio  St.  516;  Haswell  v. 
Parsons,  15  Cal.  266;  76  Am.  Dec.  480;  Phelps  v.  Goddard,  1 
Tyler,  60;  4  Am.  Dec.  720.  Within  the  principles  of  these 
cases,  it  must  be  held  that  the  petition  states  a  cause  of 
action,  and  therefore  the  judgment  of  the  superior  court  will 
be  affirmed.  

Whekb  a  Resident  of  Iowa  Takes  Pkoperty  there  Exempt  from 
Execution  to  Another  State  for  a  temporary  purpose,  a  creditor  of  his 
who  is  also  a  resident  of  Iowa  will  be  restrained  by  the  courts  of  the  latter 
Btate  from  enforcing  against  the  property  a  judgment  obtained  by  him  in 
fiuch  other  state:  Mumper  v.  Wilson,  72  Iowa,  163;  2  Am.  St.  Rep.  238,  and 
note  240-242,  treating  of  the  extraterritorial  effect  of  exemption  laws;  see 
also  East  Tennessee  etc.  R.  R.  Co.  v.  Kennedy,  83  Ala.  462;  3  Am.  Sfc.  Rep.  755. 
But  where  personal  property  in  one  state  was  sold  there  upon  a  credit,  and 
afterwards  removed  to  another  state,  it  may  be  seized  there  in  the  vendee's 
jpossession,  and  condemned  to  sale,  under  sections  4398  and  4399,  Mansfield's 
Digest,  in  an  action  brought  by  vendor  to  recover  the  purchase  price,  though 
the  laws  of  the  state  in  which  the  sale  was  made  afforded  the  vendor  no 
remedy  against  the  specific  property,  and  the  debtor  might  have  claimed  it 
there  as  exempt:  Swanger  r.  Ooodum,  49  Ark.  287. 
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FuRNEAUX  V.  First  National  Bank  op  White- 
water. 

[39  Kansas,  144.] 
JUIXJMENT  UPON  OnE  CaTTSE  OF  ACTION,  WHEN  CoNCLtTSIVE  UPON  AN- 
OTHER. —  Judgment  against  defendant  in  an  action  upon  one  of  several 
notes  given  by  him  in  part  payment  of  the  purchase  price  of  machinery 
is  conclusive  as  to  a  defense  set  up  and  determined  therein,  so  long  as 
the  judgment  stands  unreversed,  in  an  action  brought  against  him  upoa 
another  of  the  notes  by  another  party  to  whom  such  note  had  been 
transferred. 

Action  upon  a  promissory  note.  The  opinion  states  the 
case. 

W.  D.  Webb^  for  the  plaintiff  in  error. 

James  Falloon,  for  the  defendant  in  error. 

Cloqston,  C.  This  was  an  action  on  a  promissory  note, 
brought  by  the  First  National  Bank  of  Whitewater,  Wisconsin^ 
against  John  Fumeaux,  upon  a  note  executed  by  Furneaux 
to  Esterly  and  Son,  and  by  them  indorsed  and  transferred  to 
the  plaintiff,  defendant  in  error.  The  execution  of  the  not© 
was  admitted  by  the  defendant,  and  in  answer  he  alleged  that 
this  note  was  given  in  part  payment  for  a  harvester  and  twine- 
binder  purchased  of  Esterly  and  Son;  that  said  harvester  was 
the  sole  and  only  consideration  for  said  note,  and  was  pur- 
chased under  a  warranty  given  by  said  Esterly  and  Son,  by 
which  it  was  warranted  to  be  of  good  material,  and  would,  if 
properly  handled,  do  good  work;  and  in  case  of  failure  to  do 
good  work,  defendant  was  to  notify  the  agents  through  whom 
it  was  purchased  of  that  fact,  and  upon  the  receipt  of  said 
note,  they  were  to  either  repair  and  put  said  harvester  in  good 
working  order,  so  that  it  would  do  good  work,  or  if  the  said 
machine  failed  thereafter,  then  it  was  to  be  returned  by  de- 
fendant to  the  agents,  and  a  new  machine  was  to  be  furnished 
in  its  place,  or  the  notes  given  in  payment  therefor  were  to  be 
returned.  Defendant  alleged  that  the  machine  was  of  poor 
material,  and  would  not  perform  good  work,  and  was  wholly 
worthless,  and  that  he  notified  Esterly  and  Son  and  said 
agents  of  that  fact,  and  they  attempted  to  repair  said  ma- 
chine, but  it  failed  to  do  and  perform  as  warranted,  and  that 
it  was  thereafter  returned  according  to  said  contract;  but  that 
said  Esterly  and  Son  and  said  agents  refused  to  surrender  the 
notes  or  furnish  a  new  machine;  that  by  reason  of  said  failure. 
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the  consideration  of  the  notes  wholly  failed.  Defendant  also 
alleged  tliat  plaintiff  received  said  note  from  Esterly  and  Son 
after  maturity,  and  with  a  full  knowledge  of  all  the  facts.  In 
reply,  among  other  things,  the  plaintiff  alleged  that  the  note 
in  controversy  was  one  of  a  series  of  three  notes  executed  by 
defendant  to  Esterly  and  Son  for  the  purchase  of  a  harvester 
and  twine-binder,  as  alleged  in  defendant's  answer;  that  when 
the  first  of  these  notes  became  due,  it  was  not  paid,  and  suit 
was  brought  thereon  by  Esterly  and  Son  in  the  district  court 
of  Brown  County,  Kansas;  that  in  said  action  defendant  al- 
leged and  set  out  the  same  want  of  consideration,  and  the 
same  warranty,  and  the  same  defect  in  the  harvester  and 
binder,  and  made  identically  the  same  defense  as  in  this  ac- 
tion, and  plaintiff  alleged  that  said  former  adjudication  was  » 
complete  bar  to  the  defense  alleged  and  set  out  in  this  action. 
Thereupon,  and  upon  agreement,  the  action  was  submitted  to 
the  court  without  a  jury  upon  the  question  of  res  judicata,  and 
in  support  of  the  reply,  the  files  of  the  said  former  action  were 
offered  in  evidence,  being  the  petition,  answer,  and  judgment, 
which  showed  that  the  same  defense  alleged  and  set  out  in 
this  action  was  alleged  and  set  out  in  defense  of  the  action 
brought  by  Esterly  and  Son  against  the  defendant  upon  the 
first  note  of  the  series  of  notes  executed  in  payment  of  said 
harvester,  and  that  said  judgment  was  rendered  in  favor  of 
Esterly  and  Son  and  against  the  defendant  for  the  amount  of 
said  note.  Upon  the  evidence,  the  court  found  that  the  for- 
mer judgment  was  a  complete  bar  to  this  action,  and  rendered 
judgment  for  the  plaintiff  for  the  amount  of  said  note  and  in- 
terest. 

The  defendant  now  insists  that  this  was  error,  for  the  rea- 
son that  said  action  was  not  a  bar;  that  to  constitute  a  bar, 
the  subject  of  the  action  must  be  the  same  as  well  as  the  par- 
ties, and  as  this  was  an  action  upon  a  different  promissory 
note,  and  between  different  parties,  therefore  defendant  was 
not  barred  from  pleading  the  same  defense.  In  this  we  think 
the  defendant  is  mistaken.  It  is  true  that  the  plaintiff's  an- 
swer does  not  show  when  the  transfer  of  this  note  was  made, 
whether  before  or  after  the  former  adjudication;  but  the  de- 
fendant, in  his  answer,  alleged  that  it  wap  received  by  the 
plaintiff,  or  transferred  by  Esterly  and  Son  to  the  plaintiff, 
after  the  maturity  of  the  note.  Taking  the  allegations  of  the 
defendant  with  the  proofs,  it  must  be  held  that  this  note  was 
received  by  plaintiff  from  Esterly  and  Son  after  the  former 
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adjudication,  or  at  least  after  the  note  became  due.  The 
plaintiflf,  then,  stood  in  the  same  relation  to  the  defendant  in 
this  action  as  though  the  suit  had  been  brought  by  Esterlj 
and  Son,  and  he  had  the  right  to  make  the  same  defense  to 
the  answer  that  they  could  have  made.  Where  a  party  makes 
a  defense  to  an  action  on  a  note  that  was  given  in  part  pay- 
ment of  the  purchase  price  of  machinery,  and  other  notes 
were  given  as  a  part  of  the  same  transaction  and  for  the  same 
consideration,  a  defense  to  one  of  these  notes  must  be  conclu- 
sive as  to  all.  As  long  as  the  judgment  stands  unreversed,  a 
party  cannot  be  heard  again  to  urge  that  defense.  He  has 
had  his  day  in  court,  has  had  his  grievances  passed  upon  by 
a  tribunal,  and  such  decision  is  final:  Foster  v.  Konkright,  70 
Ind.  123;  Guest  v.  City  of  Brooklyn,  79  N.  Y.  624;  Geiser  Ma- 
chine Co.  V.  Farmer,  27  Minn.  428;  Danziger  v.  Williams,  91 
Pa.  St.  234;  Hanna  v.  Read,  102  111.  596;  40  Am.  Rep.  608; 
Whitaker  v.  Hawley,  30  Kan.  317,  326,  327;  Freeman  on  Judg- 
ments, sec.  249. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

By  the  Court.     It  is  so  ordered. 


When  Judgment  may  be  Pleaded  as  Res  Judicata:  Lea  v.  Lea,  99 
Mass.  493;  96  Am.  Dec.  775,  note;  Harmon  v.  Auditor  etc.,  123  HI.  122;  5 
Am.  St.  Rep.  502;  State  v.  Bechdel,  37  Minn,  360;  5  Am.  St.  Rep,  854.  In 
an  action  upon  a  promissory  note,  where  the  defense  is  made  that  defendant 
executed  ana  delivered  to  plaintiff  a  deed  to  lands,  which  was  accepted  by 
plaintiff  in  full  payment  of  the  note  sued  on  and  other  notes  due  from  de- 
fendant to  plaintiff,  the  record  of  a  former  action  by  the  same  plaintiff 
against  the  same  defendant,  on  one  of  the  other  notes,  in  which  the  same 
defense  was  made,  and  where  it  was  decided  that  the  deed  was  never  deliv- 
ered and  accepted  as  alleged,  ia  conclusive  against  the  defendant:  Young  v. 
Bre/ie,  19  Nev.  379;  3  Am.  St,  Rep.  892, 

Where  Notes  are  Given  for  Installments,  under  such  circumstances 
that  a  defense  valid  against  one  is  necessarily  valid  against  the  others,  a  judg- 
ment for  the  defendant  in  an  action  on  one  is  a  bar  to  actions  on  the  others: 
Ckvelaiul  v,  CreviaUm,  93  Ind,  31;  47  Am,  Rep,  367,  But  where  a  partial 
defense  is  pleaded  to  one  of  a  series  of  notes,  a  judgment  for  less  than  the 
face  of  the  note  has  no  effect  as  to  the  other  notes:  Felton  v.  Smith,  88  Ind. 
149;  45  Am.  Rep.  454. 
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Godfrey  v,  Blaoe. 
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or  Lkasc  — Equity  will  iuterfere  by  injunction,  on  behalf  of  the  lessor, 
to  prevent  the  lessee  and  sublessee  from  continuing  an  iinauthorized  use 
of  the  leased  premises,  notwithstanding  the  lessor  may  have  a  right  of 
re-entry  or  an  action  for  damages,  where  a  building,  designed  and  con- 
structed for  use  as  a  hotel,  is  leased  by  the  owner  for  that  purpose,  with 
a  covenant  that  the  lessee  shall  not  sublet  the  premises  without  the  con* 
sent  of  the  lessor,  and  the  lessee,  without  the  consent  of  the  lessor,  sub- 
lets a  portion  of  the  hotel  office,  to  be  used  for  carrying  on  a  real  estate 
and  brokerage  business,  which  detracts  from  the  reputation  and  popu> 
larity  of  the  hoose,  and  impairs  its  value  as  a  hotel. 

Petition  for  an  injunction.  The  petitioner,  Robert  Black, 
who  is  the  owner  of  certain  premises  designed  and  constructed 
for  use  as  a  first-class  hotel,  leased  the  same  to  Roberts  Broth- 
ers, to  be  used  for  that  purpose.  The  lease  provided  that 
Roberts  Brothers  might  carry  on  any  business  in  the  building 
incident  to  the  hotel  business;  but  it  was  expressly  stipulated 
that  they  should  not  lease  or  underlet,  or  permit  any  persona 
to  occupy,  the  premises,  without  the  consent  of  the  lessor  in 
writing  having  been  first  obtained.  In  violation  of  the  terms 
of  the  lease,  Roberts  Brothers  sublet  a  portion  of  the  hotel 
office  to  E.  C.  Godfrey,  to  be  used  by  Godfrey  in  carrying  on 
a  real  estate  and  brokerage  business,  which  was  alleged  and 
shown  in  evidence  to  detract  from  the  reputation  and  popu- 
larity of  the  house,  and  to  impair  its  value  as  a  hotel.  Black 
asked  for  an  injunction  prohibiting  Roberts  Brothers  from 
leasing  or  subletting  the  hotel  building  and  premises,  or  any 
part  thereof,  to  Godfrey  for  a  real  estate  office,  and  restraining 
Grodfrey  and  his  agents  and  employees  from  occupying  the 
office  of  the  hotel,  or  any  part  thereof,  as  a  real  estate  office. 
A  temporary  injunction  was  granted  against  Godfrey,  enjoin- 
ing him  and  his  agents  and  employees,  as  prayed  for,  during 
the  pendency  of  this  action.     Godfrey  now  brings  error. 

Sankey  and  Campbell,  for  the  plaintiff"  in  error. 

Campbell  and  Dyer,  for  the  defendant  in  error. 

Johnston,  J.  We  see  no  reason  to  disturb  the  order  grant- 
ing the  temporary  injunction.  The  building  in  question  was 
constructed  for  use  as  a  first-class  hotel,  was  rented  for  that 
purpose,  and  it  was  expressly  specified  in  the  lease  that  the 
lessee  should  not  sublet  the  premises,  or  permit  any  one  els» 


Jan.  1888.]  Godfrey  v.  Black.  545 

to  occupy  the  same  without  the  consent  in  writing  of  the  lessor 
having  been  first  obtained.  In  direct  violation  of  the  terms 
of  the  lease,  Roberts  Brothers  sublet  a  portion  of  the  hotel 
office,  to  be  used  by  Godfrey  in  carrying  on  a  business  incon- 
sistent with  the  hotel  business,  and  which  the  testimony  says 
detracts  from  the  reputation  and  popularity  of  the  house. 
'  They  had  no  right  to  sublet  or  permit  the  hotel  to  be  used  by 
Godfrey,  and  he  acquired  no  right  by  the  agreement  made 
with  them. 

It  is  claimed  that  injunction  is  not  the  proper  remedy  in 
Buch  case,  and  actions  to  recover  possession  and  to  recover 
damages  for  trespass,  where  the  defendants  could  have  the 
issues  submitted  to  a  jury,  are  suggested.  The  lessor  is  not 
confined  to  these  remedies,  nor  are  they  adequate.  He  has  a 
right  to  insist  that  the  covenants  of  the  lease  shall  be  ob- 
served, and  that  the  premises  shall  be  used  only  for  the  pur' 
poses  agreed  upon.  It  does  not  appear  that  the  lease  was  to 
terminate  upon  a  breach  of  the  covenants;  but  even  if  the 
lessor  had  a  right  to  re-enter,  that  would  not  preclude  him 
from  obtaining  equitable  relief  to  prevent  a  forbidden  use  of 
the  premises.  Presumably,  the  continuance  of  the  lease  for 
the  full  term  is  beneficial  to  the  lessor,  and  he  is  entitled  to  a 
performance  in  accordance  with  the  contract  made.  Upon 
this  ground  the  mere  re-entry  is  held  to  be  an  inadequate 
remedy,  as  it  does  not  leave  the  lessor  in  as  good  a  position  as 
the  enforcement  of  performance  by  the  tenant  would  leave 
him  in.  Bodwell  v.  Crawford,  26  Kan.  292,  40  Am.  Rep.  306, 
is  cited  as  an  authority  against  maintaining  the  action.  The 
two  cases  are  very  dissimilar.  There,  no  contractual  relation 
existed  between  the  parties,  and  the  possession  of  the  premises 
by  the  defendant  was  wholly  unauthorized.  In  giving  the 
opinion  in  that  case,  the  writer  carefully  distinguished  it  from 
those  like  the  present  one,  holding  that  injunction  to  restrain 
parties  from  putting  leased  property  to  a  use  not  authorized 
by  the  lease  could  be  maintained.  In  speaking  of  a  re-entry 
by  the  landlord,  it  was  there  remarked:  "  True,  he  may  per- 
haps declare  the  lease  forfeited,  and  recover  the  property,  but 
he  may  not  desire  to  do  this;  he  may  not  be  able  to  lease  for 
the  same  rent  or  to  an  equally  responsible  tenant,  and  the 
lessee  ought  not  to  be  per^iiitted  to  compel  the  lessor  either  to 
take  back  the  property  or  tolerate  a  forbidden  use":  Stees  v. 
Kranz,  32  Minn.  313;  High  on  Injunctions,  sees.  1138,  1144. 
Neither  is  the  right  of  the  lessor  to  bring  an  action  to  recover 
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compensatory  damages  for  the  trespass  a  sufficient  ground  for 
withholding  the  remedy  of  injunction.  Equitable  relief  may 
be  properly  extended  in  some  cases  against  trespass.  An 
action  at  law  against  the  trespasser  here  would  not  be  an  ade- 
quate remedy.  A  new  cause  of  action  would  arise  every  day 
for  the  constantly  recurring  grievance  which  would  lead  to  a 
multiplicity  of  suits,  and  the  necessity  of  preventing  these  is 
an  exception  which  warrants  the  exercise  of  the  equitable 
jurisdiction  of  the  court.  Besides,  the  lessor  has  a  right  to 
insist  upon  his  property  being  used  in  the  manner  fixed  by 
agreement  in  the  lease;  and  the  testimony  tends  to  show  that 
the  carrying  on  of  the  real  estate  business  in  the  office  of 
the  hotel  will  deteriorate  its  value,  and  seriously  injure  the 
hotel;  and  in  such  cases  equity  will  interfere  to  restrain  the 
continuance  of  the  injury:  High  on  Injunctions,  sec.  1142; 
Steward  v.  Winters,  4  Sand.  Ch.  587;  Macher  v.  Foundling 
Sospitaly  1  Ves.  &  B.  188;  Stees  v.  Kram,  32  Minn.  313. 

Under  the  pleadings  and  the  proofs,  the  temporary  injunc- 
tion was  properly  allowed,  and  the  order  granting  it  will  be 
affirmed.  

lnjxrscnov  bt  thb  Owkeb  of  Lakd  to  restrain  the  occupant's  use  of 
the  premises:  See  BodvoeU  v.  Crawford,  26  Kan.  292;  40  Am.  Rep.  306; 
compare  Detroit  Base-bail  Club  v.  Deppert,  61  Mich.  63;  1  Am.  St.  Rep.  566. 

When  Injunction  Libs  against  trespass  or  waste:  Shipley  v.  Ritter,  7 
Md.  408;  61  Am.  Dec.  371,  and  note  375;  Penaacola  etc.  R.  R.  Co.  v.  Spratt, 
12  Fla.  26;  91  Am.  Dec.  747;  Ryan  v.  Brovm,  18  Mich.  196;  100  Am.  Dec. 
154,  and  note  162.  Before  a  court  of  equity  will  interfere  to  restrain  a  tres- 
pass, it  must  appear  that  the  injury  to  result  from  the  trespass  will  be  irrep- 
arable in  its  nature;  it  is  not  sufficient  simply  to  allege  that  fact,  but  it 
must  be  shown  how  and  why  it  will  be  so:  M.  Foundry  etc  v.  RydU,  76  Cal. 
601. 


Whitson  v,  Griffis. 

[89  Kansas,  21L1 

Ghaitkl  Mortoaob  is  not  Void  becausb  Mortoaoor  is  to  Rboeivb 
SoHB  Benetit  therefrom,  if  the  provisions  for  such  benefit  are  made  in 
good  faith,  and  not  for  the  purpose  of  hindering,  delaying,  or  defraud- 
ing creditors. 

Chattel  Mobtoaoe  is  not  to  bb  Conbtdered  Void  as  to  Mobtqaoor's 
Creditors  unless  Good  Faith  oh  Transaction  is  Established  bt 
Strict  Proof,  from  the  mere  fact  that  the  mortgager  is  a  step-daughter 
of  the  mortgagee,  although  that  is  a  circumstance  to  be  taken  into  con- 
sideration by  the  jury. 

Chattel  Mortoaoe  on  Stock;  of  Gk)ODS  is  not  Void,  as  Matter  of  Law, 
AS  to  Creditors  of  Mortoaoor,  but  the  question  of  good  faith  should  be 
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Bubmitted  to  the  jury,  where  the  mortgage  contains  a  provision  that  the 
mortgagor  shall  remain  in  possession  of  the  property,  and  sell  the  same 
in  the  course  of  trade,  account  for  the  proceeds,  and  receive  out  of  the 
same  the  expenses  of  operating  the  business,  and  the  means  of  sub- 
sistence  of  his  family. 

Action  by  C.  C.  "Whitson  against  J.  W.  Griffis,  as  sheriflF,  to 
recover  possession  of  a  stock  of  goods  and  fixtures.  The  plain- 
tiflF  claimed  to  be  entitled  to  the  same  by  virtue  of  a  mortgage 
executed  thereon  by  his  step-daughter,  Mrs.  M.  E.  Breese,  to 
secure  the  payment  of  a  promissory  note  of  nine  hundred  dol- 
lars. The  defendant  levied  upon  the  property,  by  virtue  of  an 
order  of  attachment,  as  the  property  of  Mrs.  Breese.  The 
mortgage  contained  a  provision  to  the  effect  "  that  the  said 
party  of  the  first  part,  M.  E.  Breese,  shall  remain  in  posses- 
sion of  the  property  hereby  conveyed,  and  may  sell  and  dis- 
pose of  the  same,  or  any  part  thereof,  upon  the  following  con- 
ditions, to  wit:  That  she  shall  keep  an  account  of  all  sales 
made  by  her  each  day,  in  a  book  kept  for  that  purpose,  and 
that  prior  to  the  close  of  banking  hours  in  each  day  shall  de- 
posit in  the  Cottonwood  Falls  or  Chase  County  National  Bank, 
to  the  order  of  the  second  party,  the  proceeds  of  all  sales  made 
up  to  the  time  of  deposit,  less  such  amounts  of  necessary 
change  as  may  have  to  be  kept  on  hand  for  the  purpose  of  the 
trade  after  the  hours  of  deposit;  the  amounts  so  retained  each 
day  shall  be  shown  by  a  cash-bookj  the  first  party  shall  have 
a  right  to  obtain  from  the  proceeds  of  such  sales  aforesaid  the 
necessary  expenses  attending  the  selling  and  care  of  said  prop- 
erty, including  store  rent,  fire,  lights,  fuel,  clerk  hire,  and  also 
reasonable  living  expenses  of  said  party  of  the  first  part  and 
her  family,  while  she  devotes  her  time  to  the  business  of  sell- 
ing and  disposing  of  said  property  for  the  purpose  of  paying 
said  indebtedness.  And  for  the  purpose  last  mentioned  as 
aforesaid,  said  party  of  the  first  part  shall  have  the  right  to 
draw  upon  the  funds  arising  from  such  sales,  subject  to  the 
approval  or  the  second  party,  and  such  draft  or  order  shall 
state  the  purpose  for  which  it  is  drawn,  upon  its  face;  that 
whenever  it  is  necessary  to  purchase  any  articles  or  staple 
goods,  from  time  to  time,  in  order  to  sell  the  other  goods,  a 
check  or  order  may  be  drawn  with  the  consent  of  the  second 
party  to  pay  for  such  goods;  when  purchased,  shall  be  kept 
separate  from  the  other  goods,  and  the  proceeds  from  the  sale 
of  these  goods  to  be  deposited  to  the  credit  of  said  account  to 
the  amount  of  the  sum  drawn  to  pay  for  the  same."    There 
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was  a  verdict  and  judgment  for  the  defendant,  and  the  plains 
tiflf  brings  error.     Further  facts  appear  in  the  opinion. 

Madden  Brothers,  and  F.  P.  Cochran^  for  the  plaintiff  in  error. 

Thomas  0.  Kelley,  and  Smith  and  Solomonj  for  the  defendant 
in  error. 

CLoasTON,  C.  This  was  an  action  in  replevin,  to  recover 
the  possession  of  a  stock  of  goods  and  fixtures  claimed  by  the 
plaintiff  by  virtue  of  a  chattel  mortgage  executed  by  his  step- 
daughter, one  M.  E.  Breese,  to  secure  an  indebtedness  due 
from  her  of  nine  hundred  dollars.  The  defendant  levied  upon 
said  goods,  by  virtue  of  an  order  of  attachment,  as  the  prop- 
erty of  Mrs.  Breese.  The  sole  question  in  issue  was  as  to  the 
validity  of  this  mortgage  by  which  plaintiff  claimed  his  right 
of  possession.  Plaintiff  complains  of  the  instructions  of  the 
court  to  the  jury,  and  the  refusal  to  instruct  as  requested  by 
him.  The  court,  among  other  things,  instructed  the  jury  as 
follows: — 

"  7.  But,  on  the  other  hand,  I  instruct  you  that  if  the  mort- 
gage in  question  was  accompanied  by  an  understanding  or 
agreement  that  the  same  was  wholly  or  in  part  for  the  benefit 
of  said  M.  E.  Breese,  by  placing  her  property  out  of  the  reach 
of  creditors,  then  such  mortgage  was  void  as  against  the  plain- 
tiff and  attaching  creditors,  notwithstanding  the  fact  that  the 
plaintiff  may  have  been  an  actual  creditor  of  said  M.  E.  Breese; 
and  in  such  case,  plaintiff  cannot  recover." 

"12.  You  are  further  instructed,  that  if  you  find,  from  the 
evidence,  that,  at  the  time  the  mortgage  in  question  was  exe- 
cuted and  delivered,  C.  C.  Whitson  was  the  step-father  of  the 
said  M.  E.  Breese,  and  that  they  were  residing  together  in  the 
same  house,  and  had  so  resided  together  for  a  long  time  prior 
thereto,  and  were,  at  said  time,  members  of  the  same  family, 
then  these  facts  may  be  taken  into  consideration  in  deter- 
mining the  question  of  good  faith;  for  where  parties  are  so 
related,  they  are,  in  law,  held  to  a  stricter  proof  and  account- 
ability, as  to  good  faith  toward  creditors,  than  mere  credi- 
tors." 

These  instructions  were  objected  to;  the  objection  was  over- 
ruled by  the  court,  and  excepted  to  by  plaintiff.  In  addition 
to  these  instructions,  the  plaintiff  asked  the  court  to  give  the 
following  instruction:  "Where  a  chattel  mortgage  is  given  on 
a  stock  of  goods  with  a  stipulation  for  possession  thereof  by 
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the  mortgagor,  and  by  agreement,  in  or  outside  of  the  mort- 
gage, the  mortgagor  is  permitted  to  continue  disposing  of  the 
goods  in  the  ordinary  course  of  business,  and  to  use  a  portion 
of  said  stock,  or  the  proceeds  thereof,  for  his  support  and  that 
of  his  family,  and  pay  out  of  such  stock  or  proceeds  rent,  fuel, 
clerk  hire,  lights,  paying  the  remainder  over  in  discharge  of 
the  mortgage  debt,  the  transaction  will  not  be  rendered  fraud- 
ulent and  void  as  to  creditors,  but  will  be  upheld  as  valid,  if 
entered  into  and  carried  out  in  good  faith." 

This  instruction  the  court  refused  to  give;  which  ruling  was 
excepted  to  by  plaintiff.  We  think  the  court  erred  in  giving 
the  two  instructions  above  quoted,  and  in  refusing  to  give  the 
instruction  asked  by  the  plaintiff.  Instruction  No.  7,  given 
by  the  court,  rendered  it  impossible  for  the  jury  to  return  a 
verdict  for  the  plaintiff,  no  matter  how  honest  or  how  much 
good  faith  there  was  in  the  transaction  between  plaintiff  and 
Breese.  The  court,  by  that  instruction,  said  that  if  it  was 
understood  or  agreed  between  these  parties  that  the  transac- 
tion was  for  the  benefit,  in  whole  or  in  part,  of  Mrs.  Breese, 
by  placing  her  property  out  of  the  reach  of  her  creditors,  then 
that  the  mortgage  was  void.  If  this  transaction  was  just  as 
plaintiff  claimed  it  to  be,  and  the  mortgage  was  given  in  good 
faith  and  without  any  fraudulent  intent,  yet  it  would  have 
the  effect  which  the  court  said  would  render  the  mortgage 
void,  if  it  was  partly  for  her  benefit.  The  mortgage  also  gave 
her  the  right  to  use  a  part  of  the  proceeds  arising  from  the 
sale  of  the  goods;  it  gave  her  the  right  to  sell  them,  and  to 
receive  compensation  for  so  doing.  These  would  all  be  bene- 
fits resulting  to  Mrs.  Breese;  and  no  matter  how  much  good 
faith  there  was  in  the  transaction,  still,  under  this  instruc- 
tion, the  jury  was  obliged  to  return  a  verdict  for  the  defend- 
ant: Howard  v.  Rohlfing,  36  Kan.  357.  To  render  a  mortgage 
void  by  reason  of  some  benefit  resulting  to  the  mortgagor  from 
the  giving  of  the  mortgage,  such  benefit  must  have  been  given 
for  the  purpose  of  hindering,  delaying,  or  defrauding  creditors: 
Frankhouser  v.  Ellett,  22  Id.  127;  31  Am.  Rep.  171. 

Instruction  No.  12,  given  by  the  court,  we  think  was  calcu- 
lated to  mislead  the  jury.  The  latter  part  of  the  instruction 
says:  "They  are,  in  law,  held  to  a  stricter  proof  and  accounta- 
bility, as  to  good  faith  toward  creditors,  than  mere  creditors." 
The  jury  might,  and  perhaps  did,  understand  by  this  instruc- 
tion that  the  bare  fact  that  the  relationship  of  step- father  and 
«tep-daughter  existed,  and  that  they  were  living  together  as  a 
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part  of  one  family,  was  a  circumstance  that  would  render  this 
transaction  fraudulent,  unless  the  plaintiff,  by  strict  proof,  es- 
tablished the  good  faith  of  the  transaction. 

Where  a  chattel  mortgage  is  given  containing  a  provision, 
as  in  this  mortgage,  that  the  mortgagor  might  retain  posses- 
sion and  sell  the  property  in  the  course  of  trade,  and  account 
for  the  proceeds,  and  receive  out  of  such  proceeds  the  ex- 
penses of  operating  the  business,  together  with  compensation 
and  the  means  of  subsistence  of  the  family  of  the  mortgagor 
during  the  time  the  business  was  being  run,  it  has  been  up- 
held and  sustained  by  this  court:  See  Franhhouser  v.  Elleit, 
22  Kan.  127;  Howard  v.  Rohlfing,  36  Id.  357;  Am  v.  Hoerae' 
man,  26  Id.  413;  Randall  v.  Shaw,  28  Id.  419;  Leaer  v.  Glaser, 
32  Id.  546.  This  transaction  was  being  questioned,  and  the 
defendant  had  a  right  to  question  the  good  faith  of  the  parties 
in  making  this  transaction,  and  if  it  was  found  that  this  con- 
dition was  put  in  the  mortgage  for  the  purpose  of  hindering 
and  delaying  the  collection  of  a  debt,  then  of  course  the  mort- 
gage would  be  void;  but  the  court  ought  to  have  submitted 
the  question  to  the  jury,  and  they  ought  to  have  been  informed 
that  where  such  conditions  and  stipulations  are  contained  in 
a  mortgage,  and  placed  there  in  good  faith,  that  it  would  not 
be  for  that  reason  void.  Such  an  instruction,  or  one  embody- 
ing the  principle  therein  contained,  ought  to  have  been  given 
to  the  jury. 

It  is  therefore  recommended  that  the  judgment  of  the  court 
below  be  reversed. 

By  the  Court.     It  is  so  ordered. 


Chattel  Mortoaoe,  with  Power  to  Skll  and  replace  the  goods,  con- 
Btruction  and  validity  of:  Roundy  v.  Converse,  71  Wia.  524;  5  Am.  St.  Rep. 
240,  and  note  242. 

An  Agreement  between  the  Parties  to  a  Chattel  Mortgage  that 
THE  Moktgagor  shall  continue  in  possession,  and  sell  the  mortgaged  prop> 
erty  from  time  to  time,  paying  over  the  proceeds  to  the  mortgagee,  is  not 
unlawful  or  fraudulent  per  «c-  Conkling  v.  Shelley,  28  N.  Y.  360;  84  Am.  Dec 
348;  but  the  question  of  fraud  should  be  submitted  to  the  jury:  Ooogina  ▼. 
Oilniore,  47  Me.  9;  74  Am.  Dec  472;  Bamet  v.  Fergus,  51  IlL  352;  99  Am. 
Dec.  547. 

Conveyance  —  PBESiniPTioN  o»  Fraud  iroh  Relationship  o»  PARTiBSt 
See  note  to  Drigg  v.  Nortoood,  ante,  p.  83. 
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BoYLAN  V.  Warren. 

[39  Kansas,  801.] 
PxTBLio  Records,  Who  has  Right  to  Examine  anp  Make  Abstracts  of. 
—  Any  person  who  has  a  present  and  existing  interest  in  information  to 
be  obtained  from  the  pnblio  records  in  any  county  office  has  a  right  to 
make  an  ezamiaation  of  such  records  to  the  extent  of  his  interest,  and 
to  make  copies,  abstracts,  extracts,  or  memoranda  therefrom,  under  sec- 
tion 172  of  the  Kansas  Compiled  Laws  of  1885,  which  provides,  with 
'respect  to  county  officers,  that  "all  books  and  papers  required  to  be  in 
their  offices  shall  be  open  for  the  examination  of  any  person  ";  and  be 
may  enforce  such  right  by  mandamus. 

Mandamus.    The  opinion  states  the  facts. 

Hutchinga  and  Keplinger,  for  the  plaintiffs  in  error. 

J.  0.  Fife,  J.  A.  Hale,  and  Scroggs  and  Oibson,  for  the  de- 
fendant in  error. 

Valentine,  J.  Three  cases  involving  kindred  questions 
have  been  submitted  to  this  court  upon  the  same  argument 
and  the  same  briefs.  Tlie  first  is  an  action  of  mandamus, 
commenced  originally  in  the  district  court  of  Wyandotte 
County,  on  February  14,  1888,  by  W.  S.  Boylan  against  John 
Warren,  to  compel  the  defendant,  as  clerk  of  the  district  court 
of  that  county,  to  permit  the  plaintiff  to  examine  the  records 
in  the  clerk's  office  for  the  purpose  of  ascertaining  whether 
there  were  any  judgment  liens  or  mechanics'  liens  upon  cer- 
tain lands  in  that  county  belonging  to  M.  S.  Twist,  and  to 
make  an  abstract  of  the  title  to  such  lands  for  Twist.  The 
plaintiff  also  alleged  that  he  was  engaged  in  the  business  of 
furnishing  abstracts  of  titles  to  real  estate,  and  that  he  was 
specially  employed  in  this  case  by  said  Twist.  The  case  was 
heard  before  the  court  without  a  jury,  and  the  court  refused 
the  writ  of  viandamxis,  and  rendered  judgment  in  favor  of  the 
defendant  and  against  the  plaintiff;  and  the  plaintiff,  as  plain- 
tiff in  error,  has  brought  the  case  to  this  court  for  review. 

The  next  case  was  commenced  originally  in  this  court  after 
the  foregoing  case  was  disposed  of  in  the  district  court,  and 
on  February  28,  1888.  It  is  an  application  by  Boylan  for  a 
writ  of  manddmus  against  Warren  to  compel  him  to  permit 
the  plaintiff,  as  the  employee  of  persons  generally  who  may 
be  specially  interested  in  certain  lands  in  said  county  to  ex- 
amine the  judgment  docket  and  the  mechanics*  lien  book  in 
his  office,  and  to  make  copies  or  memoranda  from  such  books 
for  the   al)Ovo-named    persons;   and   in   addition   thereto  h» 
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alleges  a  special  employment  by  the  Kansas  City,  Wyandotte, 
and  Northwestern  Railway  Company  for  such  purpose,  which 
company,  he  alleges,  is  interested  in  certain  lands  as  owner, 
and  in  other  lands  as  contemplated  purchaser. 

The  next  case,  which  was  commenced  after  the  foregoing 
case,  to  wit,  on  March  6,  1888,  is  an  application  in  this  court 
by  the  Kansas  City,  Wyandotte,  and  Northwestern  Railway 
Company  for  a  writ  of  mandamus  to  compel  Warren  to  per- 
mit the  railway  company,  through  its  agents,  to  examine  the 
records  in  the  clerk's  office,  and  to  make  copies  and  memoranda 
thereof  in  cases  where  it  may  be  specially  interested;  and  it 
alleges  that  W.  S.  Boylan  is  its  agent  for  that  purpose,  and 
that  it  wishes  to  ascertain  the  title  to  particular  lands  which 
it  has  purchased  and  which  it  is  expecting  to  purchase. 

It  is  admitted  that  Boylan  is  a  professional  abstractor  of 
titles,  and  that  his  business  involves  the  examination  of  the 
various  public  records  of  the  county,  and  this  not  only  for  the 
purpose  of  furnishing  abstracts  of  titles  to  lands  to  particular 
persons  who  have  some  special  and  pecuniary  interest  therein 
who  may  employ  him  to  do  so  on  particular  occasions,  but  also 
for  the  purpose  of  procuring  data  from  which  he  may  make 
abstracts  of  titles  for  whoever  may  employ  him  to  do  so  in  the 
future.  It  is  also  admitted  that  Warren  is  the  clerk  of  the 
district  clerk  of  Wyandotte  County,  and  that  he  refuses  to  per- 
mit Boylan  to  examine  either  the  judgment  docket  or  the 
mechanics'  lien  book  for  any  such  purpose,  or  to  make  copies 
or  abstracts  or  memoranda  therefrom,  or  of  anything  contained 
therein.  The  three  cases  now  presented  to  us,  we  think,  raise 
all  the  questions  which  the  plaintiffs  might  desire  to  raise  as 
between  themselves  and  the  clerk,  and  all  questions  which 
any  person  having  occasion  to  examine  the  public  records  in 
the  office  of  the  clerk  of  the  district  court  for  any  purpose, 
whether  as  principal  or  agent,  or  as  attorney  or  client,  might 
desire  to  raise  as  between  himself  and  the  clerk.  In  this  state, 
the  clerk  of  the  district  court  is  required  by  statute  to  give  a 
bond  "  conditioned  that  he  will  truly  and  faithfully  pay  over 
to  the  proper  person  or  persons  all  moneys  which  may  be  by 
him  received  in  his  official  capacity,  and  faithfully  discharge 
the  duties  of  his  said  office":  Comp.  Laws  of  1885,  c.  25,  sec. 
147.     Section  148  of  the  same  chapter  reads  as  follows:  — 

"Sec.  148.  The  clerks  of  the  district  courts  shall  do  and 
perform  all  duties  that  may  be  required  of  them  by  law  or 
the  rules  and  practice  of  the  courts,  and  shall  safely  keep  and 
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preserve  all  papers,  process,  pleadings,  and  awards  that  may 
be  filed  or  by  law  placed  in  their  respective  offices." 

See  also  sections  630  to  632  of  the  Civil  Code,  relating  to  me- 
chanics' liens,  and  also  sections  703  to  716  of  the  Civil  Code, 
relating  to  the  duties  of  clerks  of  the  district  court.  Section 
172,  article  15,  chapter  25,  of  the  Compiled  Laws  of  1885,  reads 
as  follows:  — 

"  Sec.  172.  Every  county  officer  shall  keep  his  office  at  the 
eeat  of  justice  of  his  county,  and  in  the  office  provided  by  the 
county,  if  any  such  has  been  provided;  and  if  there  be  none 
established,  then  at  such  place  as  shall  be  fixed  by  special 
provisions  of  law;  or  if  there  be  no  such  provisions,  then  at 
such  place  as  the  board  of  county  commissioners  shall  direct, 
and  they  shall  keep  the  same  open  during  the  usual  business 
hours  of  each  day  (Sundays  excepted);  and  all  books  and 
papers  required  to  be  in  their  offices  shall  be  open  for  the  ex- 
amination of  any  person;  and  if  any  of  said  officers  shall 
neglect  to  comply  with  the  provisions  of  this  section,  he  shall 
forfeit,  for  each  day  he  so  neglects,  the  sum  of  five  dollars; 
provided,  that  in  counties  of  less  than  five  thousand  inhabi- 
tants, the  probate  judge  shall  not  be  compelled  to  keep  his 
office  open  at  the  county  seat,  except  at  the  regular  term,  ex- 
cept the  county  commissioners  shall  so  order." 

Our  attention  is  particularly  called  to  that  portion  of  the 
foregoing  section  which  reads  as  follows:  "All  books  and 
papers  required  to  be  in  their  offices  shall  be  open  for  the  ex- 
amination of  any  person."  It  is  claimed  by  counsel  for  the 
defendant,  Warren,  that  this  provision  of  the  statutes  does  not 
mean  what  it  says;  that  the  clerk  of  the  district  court  is  not 
required  to  keep  "  all  books  and  papers,"  or  indeed,  any  books 
or  papers,  "open  for  the  examination  of  any  person,"  and  they 
cite  the  decision  of  this  court  made  in  the  case  of  Cormach  v. 
Wolcotty  37  Kan.  391,  as  authority  for  such  claim.  We  think 
they  misinterpret  that  decision.  All  that  was  decided  in  that 
case  is  as  follows:  "The  register  of  deeds  will  not  be  compelled 
by  mandamus  to  permit  any  person  to  make  copies  of  the  en- 
tire records  in  his  office  for  the  purpose  of  making  a  set  of 
abstract  books  for  private  use  or  speculation;  and  no  such 
right  is  given  by  section  211  [172],  chapter  26,  Compiled  Laws 
of  1885." 

We  think  that  case  was  decided  correctly,  but  it  does  not 
apply  to  the  three  cases  now  under  consideration.  We  also 
think  that  much  more  might  be  decided  in  line  with  that 
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decision  and  still  not  reach  the  questions  involved  in  the  pres- 
ent cases.  For  instance,  it  might  be  decided  or  admitted  that 
in"  all  cases  where  a  person  wishes  to  examine  the  records  of  a 
public  oflSce,  whatever  that  office  may  be,  whether  the  regis- 
ter's office,  the  district  clerk's  office,  or  any  othe  office,  un- 
less he  has  a  present  and  existing  interest  of  a  pecuniary 
character  in  the  information  to  be  obtained  from  such  records, 
he  has  no  right  of  action  of  any  kind,  —  mandamus,  injunction, 
for  damages,  or  other  action, — although  the  officer  in  charge 
may  utterly  refuse  to  let  him  even  see  the  records.  And  it 
may  also  be  admitted  that  no  person  has  any  absolute  right 
to  examine  the  records  except  during  office  hours,  and  during 
a  time  when  the  records  are  not  in  the  rightful  or  proper  use 
of  any  other  person.  The  refusal  of  the  officer  in  charge  to 
permit  a  person  to  gratify  a  mere  idle  curiosity,  or  to  examine 
the  records  for  the  mere  purpose  of  taking  copies  or  memoranda 
thereof  for  some  supposed  possible  use  in  the  future,  or  to  ex- 
amine the  records  when  they  are  otherwise  rightfully  and  prop- 
erly in  use  by  some  other  person,  cannot  constitute  a  basis  for 
any  kind  of  action.  Some  present  and  existing  right  of  a  per- 
son must  be  infringed  to  the  injury  of  such  person  before  any 
cause  of  action  of  any  kind  can  accrue  in  his  favor;  and  upon 
this  principle  the  case  of  Cormack  v.  Wolcott,  supra,  was  really 
decided.  In  the  opinion  of  this  court,  the  statute  last  above 
quoted  means  just  what  it  says.  "All  books  and  papers"  re- 
quired to  be  kept  in  any  public  county  office  must  be  kept 
"  open  for  the  examination  of  any  person,"  whoever  that  per- 
son may  be,  provided  he  has  some  or  any  present  and  existing 
interest  to  be  subserved  by  the  examination;  and  it  can  make 
no  difiFerence  whether  such  interest  be  great  or  sm^l,  or  whether 
he  is  interested  as  a  principal  or  as  an  agent,  or  as  an  attor- 
ney or  as  a  client:  he  has  a  right  to  examine  such  books  and 
papers  to  the  extent  of  his  interest. 

These  views  we  think  are  sustained  by  the  authorities.  The 
authorities  relied  upon  as  being  in  opposition  to  these  view» 
are  the  following:  CorTtiack  v.  Wnlcott,  supra;  Bean  v.  PeopUy 
7  Col.  200;  Webber  y.  Townley,  43  Mich.  534;  38  Am.  Rep.  213; 
Match  Company  v.  Powers,  51  Mich.  145;  Bu^k  v.  Collins,  51  Ga» 
391;  21  Am.  Rep.  236;  Brewer  v.  Watson,  71  Ala.  299;  46  Am. 
Rep.  318;  Phelan  v.  State,  76  Ala.  49;  Randolph  v.  State,  82  Id. 
627;  60  Am.  Rep.  761.  Although  these  authorities  just  cited 
are  generally  against  an  inspection  or  examination  of  the  rec- 
ords under  the  particular  facts  of  each  case,  yet  they  do  not 
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conflict  with  the  views  we  have  expressed,  and  do  not  support 
the  contention  of  the  defendant.  The  first  case  cited  is  a  fair 
sample  of  the  others.  Indeed,  we  think  the  dicta  of  the  most 
of  these  authorities  support  our  views,  and  are  against  the 
contention  of  the  defendant.  For  instance,  in  the  case  last 
cited  the  following  language  is  used  by  the  supreme  court  of 
Alabama:  — 

"  We  must  not,  however,  be  understood  as  intending  to 
abridge  the  right  conferred  by  statute  of  '  free  examination,* 
by  all  persons  having  an  interest,  of  the  records  of  the  probate 
judge's  office.  Nor  will  we  confine  this  right  to  a  mere  right 
to  inspect.  He  may  take  memoranda  or  copies,  if  he  will,  and 
to  this  end  may  employ  an  agent  or  attorney.  The  limitation 
is,  that  he  must  not  obstruct  the  officers  in  charge  in  the  per- 
formance of  their  official  duties,  by  withholding  the  records 
from  them  when  needed  for  the  performance  of  an  official 
function.  Nor  is  this  right  of  examination  confined  to  per- 
sons claiming  title,  or  having  a  present  pecuniary  interest  in 
the  subject-matter.  It  will  embrace  all  persons  interested^ 
presently  or  prospectively,  in  the  chain  of  title  or  nature  of 
encumbrance  proposed  to  be  investigated.  The  right  of  free 
examination  is  the  rule;  and  the  inhibition  of  such  privilege, 
when  the  purpose  is  speculative,  or  from  idle  curiosity,  ia 
the  exception." 

On.  the  other  side  there  are  cases  which  seem  to  be  very 
nearly  in  point  in  favor  of  the  plaintiffs  in  the  cases  now 
under  consideration:  State  v.  Rachac,  37  Minn.  372;  Hanson 
V.  Eichstasdt,  69  Wis.  538;  In  re  McLean,  8  Fed.  Rep.  815 
(U.  S.  Cir.  Ct.  So.  Dist.  Ohio);  People  v.  Richards,  99  N.  Y. 
620;  People  v.  Reilly,  38  Hun,  429;  People  v.  Cornell,  47  Barb. 
329;  Hawes  v.  White,  66  Me.  305;  O'Hara  v.  King,  52  111.  303. 
It  makes  no  difierence,  however,  what  has  been  decided  in, 
other  states  with  respect  to  the  questions  which  we  now  have 
under  consideration,  for  the  statute  in  this  state  governs  and 
controls.  Its  language  is  plain,  and  needs  no  interpretation. 
All  may  understand  it  who  will  read  it.  Under  its  provisions, 
"  all  books  and  papers,"  without  any  exception,  must  be  kept 
open  for  inspection  and  examination,  and  "  any  person,"  with- 
out any  exception,  has  the  right  to  examine  and  inspect  them. 
There  may  be,  and  indeed  are,  exceptions  arising  from  the 
nature  of  the  things  to  be  performed  and  from  conflicting 
rights  and  interests,  but  there  are  none  within  the  terms  of 
the  statute.     And    further,  mandamus  will   lie    to   enforce   a 


556  BoYLAN  V.  Warken.  [KanBas, 

right  in  any  proper  case  at  the  instance  of  any  "  party  bene- 
ficially interested":  Civ.  Code,  sec.  689.  An  agent,  as  well  as 
A  principal,  may  often,  though  not  always,  be  a  "party  bene- 
ficially interested."  And  where  an  agent  has  a  beneficial 
interest  in  a  thing,  if  such  an  interest  is  enforceable  at  all  by 
mandamxis,  he  may  enforce  his  interest  by  mandamus.  From 
anything  appearing  in  the  cases  now  under  ronpideration, 
neither  of  the  plaintiffs  has  any  other  plain  and  adequate 
remedy.  Also,  the  last  two  cases  brought  were  properly 
brought  in  this  court.  The  defendant  refers,  however,  to  the 
case  of  State  v.  Breese^  15  Kan.  123;  but  that  case  has  no  ap- 
plication to  these  cases.  One  of  the  present  cases  was  com- 
menced in  the  district  court,  and  sufficient  reasons  are  shown 
for  commencing  the  other  two  in  this  court.  Before  closing 
this  opinion  it  would  perhaps  be  proper  to  state  that  "  anv 
person,"  even  as  abstractor  of  titles,  who  may  have  suflficient 
interest  in  the  information  to  be  obtained  from  the  public 
county  records  to  entitle  him  to  an  examination  of  the  same, 
may,  if  he  chooses,  make  copies,  abstracts,  extracts,  or  memo- 
randa therefrom.  There  is  no  statute  and  no  good  reason 
against  it. 

In  the  first  case  the  judgment  of  the  court  below  will  be  re- 
versed; in  the  other  two  cases  peremptory  writs  of  mnndamua 
will  be  allowed.  

Right  or  Piuvatk  Pebson  to  Hxauink  Pttblio  Records  and  to  make 
abstracts  therefrom:  Bandolpfi  v.  State,  82  Ala.  527;  60  Am.  Rep.  761,  and 
note  764-768,  where  the  cases  are  collected  and  reviewed. 

Book  of  Aococnts  of  Tax  Collectors  Kept  bt  the  State  Auditor 
IS  A  Public  Record,  and  an  attorney  at  law  employed  by  a  tax  collector  to 
represent  him  on  a  settlement  of  his  accoauts  has  a  right  to  inspect  the  ac- 
connts  of  his  client  as  entered  therein,  upon  showing  evidence  of  his  employ- 
ment: Bretoer  v.  Watson,  71  Ala.  299;  46  Am.  Rep.  318. 

Abstracts  or  Title  —  Register  of  Deeds  —  Mandamus.  —  The  register  of 
deeds  will  not  be  compelled  by  mandamua  to  permit  any  person  to  make 
copies  of  the  entire  records  in  his  office,  for  the  purpose  of  making  a  set  of 
abstract  books  for  private  use  or  speculation;  and  no  such  right  is  given  by 
•ection  211«  chapter  25,  Compiled  Laws  of  1885:  Cormack  v.  WolcoU,  37  Kan. 
391. 
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Arsweb,  Averments  of,  when  Deemed  Denied.  —  Allegations  of  agency 
and  authority  pleaded  as  new  matter  in  a  reply  are  to  be  deemed  to  be 
controverted  by  defendant  without  the  filing  of  any  pleading  or  affidavit 
denying  the  same,  under  section  86  of  the  Kansas  code,  which  does  not 
provide  for  any  pleading  to  the  reply,  except  a  demurrer,  and  sectioa 
128,  which  provides  that  "the  allegation  of  new  matter  in  the  reply 
shall  be  deemed  to  be  controverted  by  the  adverse  party,  as  upon  direct 
denial  or  avoidance,  as  the  case  may  require,"  notwithstanding  section 
108,  which  provides  that  "  in  all  actions,  allegations  of  ...  .  any  ap- 
pointment or  authority  shall  be  taken  as  true,  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney." 

Iksubancb  —  Stipulations  Seeking  to  Make  Agent  or  Insurer  thu 
Agent  of  the  Assured.  —  An  agent  who  solicits  insurance  for  an  in- 
surance company  and  fills  in  blanks  in  a  printed  form  of  application  i» 
the  agent  of  the  company,  and  not  of  the  insured,  in  the  taking  of  th& 
application,  although  there  is  a  stipulation  on  the  face  of  the  application 
that  the  statement  is  the  statement  of  the  insured,  and  the  questions  aro 
answered  by  the  insured  or  by  his  authority;  and  if  the  agent  writes 
down  false  answers  without  the  knowledge  of  the  insured,  after  he  ha» 
been  truthfully  informed  by  the  insured  of  the  condition  of  the  premises, 
and  had  personally  inspected  the  same,  the  insured  should  not  suffer  for 
his  misrepresentations,  notwithstanding  the  insured  signed  the  applica> 
tion,  and  the  policy  made  the  representations  in  the  application  war* 
ranties. 

Iksvrancb  CJompany  is  Estopped  from  Denying  Truth  of  Statements 
Falsely  Filled  in  Blanks  in  Printed  Form  of  Application  by  its 
Agent  without  the  knowledge  of  the  insured,  although  the  insured 
signed  the  application,  the  agent  having  been  truthfully  informed  by  the 
insured  of  the  condition  of  the  premises,  and  having  personally  inspected 
the  same,  where  the  company  receives  the  premium,  and  issues  a  policy, 
and  a  loss  occurs. 

Statement  of  Agent  of  Insurance  Company  upon  Back  of  Blank  Ap- 
plication in  Answer  to  Certain  Printed  Questions  to  Such 
Agent  concerning  the  property  insured  are  admissible  in  evidence  to 
show  that  the  agent  knew  the  condition  of  the  property,  and  filled  in 
the  application  with  a  view  of  obtaining  the  premium  rather  than  of  cor- 
rectly transcribing  the  answers  of  the  insured. 

Policy  is  not  Avoided  by  False  Statements  in  Application,  under  a 
provision  that  the  statements  contained  in  the  application  are  warranties 
and  if  any  of  them  are  false  the  policy  shall  be  void,  when  the  false  state- 
ments in  the  application  aire  made  by  the  agent  of  the  insurance  com- 
pany, without  the  knowledge  of  and  without  any  fraud  or  attempt  to 
deceive  or  misrepresent  on  the  part  of  the  insured. 

Action  by  Amos  E.  Pearce  against  the  Continental  In- 
surance Company  of  New  York  upon  a  policy  of  insurance. 
The  plaintiff  had  a  verdict  and  judgment  upon  the  first  count 
in  his  complaint,  he  having  dismissed  the  other  counts,  and 
the  defendant  now  brings  error. 


558  Continental  Insurance  Go.  v.  Pearcb.    [Kansas, 

Kellogg  and  Sedgwick,  for  the  plaintiflf  in  error. 
•     Bxick  and  Feighan,  for  the  defendant  in  error. 

Holt,  C.  Defendant  in  error,  as  plaintiflf,  commenced  his 
action  in  the  Lyon  district  court  to  recover  the  sum  of  $1,484.75. 
His  petition  contained  three  counts,  but  we  have  only  the 
first  one  under  consideration.  In  it  he  averred  that  defend- 
ant had  issued  to  him  a  policy  insuring  him  against  loss 
by  fire  on  a  dwelling-house,  its  contents,  and  a  barn,  and  that 
they  were  accidentally  destroyed  by  fire.  The  defendant  in 
its  answer  alleged  that  the  policy  of  insurance  was  issued 
upon  plaintiflT's  application,  which  was  false  in  its  statements 
and  representations,  and  which  he  made  for  the  purpose  of 
deceiving  and  defrauding  defendant.  The  plaintiflf,  in  his 
reply,  says  that  the  application  was  written  out  by  the  agent 
of  defendant,  who  had  previously  made  an  accurate  and  care- 
ful examination  of  the  premises,  knew  how  the  house  was 
built,  and  had  expressed  himself  satisfied  with  its  condition 
and  surroundings;  and  he  also  further  set  forth  that  the  agent 
had  full  authority  to  waive  any  conditions  in  the  application. 
There  was  a  trial  by  a  jury,  verdict  for  plaintiflf,  and  judg- 
ment thereon.    The  defendant  is  plaintiflf  in  error. 

The  first  question  that  confronts  us  is,  whether  the  allega- 
tion in  plaintiflf's  reply  of  agency  and  authority  of  the  party 
taking  the  application  should  be  taken  as  true.  Section  108 
of  the  Civil  Code  reads  as  follows:  "In  all  actions,  allegations 
of  the  execution  of  written  instruments  and  indorsements 
thereon,  of  the  existence  of  a  corporation  or  partnership,  of  any 
appointment  or  authority,  shall  be  taken  as  true,  unless  the 
denial  of  the  same  be  verified  by  the  aflBdavit  of  the  party,  his 
agent  or  attorney." 

The  plaintiflf  contends  that  under  this  section  the  allega- 
tions of  the  reply  should  be  treated  as  fully  proven.  If  we 
fihould  accede  to  this  proposition,  it  alone  would  determine 
this  case,  for  the  averments  of  the  reply  are  a  complete  de- 
fense to  the  answer  of  defendant.  If  section  108  was  the  only 
one  to  consider  in  this  matter,  we  would  be  compelled  to  hold 
that  the  averments  of  authority  and  agency  are  true,  and  that 
the  party  taking  the  application  had  full  power  to  make  and 
modify  it  as  completely  as  though  the  defendant  itself  by  its 
principal  ofl&cers  was  present.  We  are  at  a  loss,  however,  to 
know  how,  under  our  code,  the  reply  could  be  formally  denied; 
for  section  86  provides:  "The  only  pleadings  allowed   are: 
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1.  The  petition  by  the  plaintiff;  2.  The  answer  or  demurrer 
by  the  defendant;  8.  The  demurrer  or  reply  by  the  plaintiff; 
4.  The  demurrer  by  the  defendant  to  the  reply  of  the  plain- 
tiff." 

This  section  makes  it  plain  that  no  pleading  is  allowed  to 
a  reply,  save  only  the  demurrer  of  defendant  thereto.  It  was 
suggested  to  us  that  an  aflSdavit  denying  the  truth  of  the 
allegations  might  be  filed.  But  that  would  not  be  permis- 
sible; for  an  aflSdavit  is  not  a  pleading,  nor  could  the  explicit 
provisions  of  the  statute  be  thus  evaded  by  filing  one,  and 
asking  that  it  should  have  the  force  of  a  pleading.  But  sec- 
tion 128  of  the  code  provides:  "The  allegation  of  new  matter 
in  the  reply  shall  be  deemed  to  be  controverted  by  the  adverse 
party  as  upon  direct  denial  or  avoidance,  as  the  case  may 
require." 

Probably  the  primary  application  of  the  clause,  "as  the  case 
may  require,"  may  have  reference  to  the  distinction  between 
a  general  denial  and  a  plea  of  confession  and  avoidance;  but 
we  think  it  will  not  violate  the  spirit  of  the  section  to  apply 
it,  without  reservation,  to  averments  of  authority  and  agency 
in  a  reply.  No  pleading  would  put  in  issue  like  allegations, 
unless  verified  by  the  oath  of  the  party,  his  agent  or  attorney, 
and  the  statue  provides  that  all  allegations  of  the  reply  shall 
be  deemed  controverted  by  the  adverse  party,  without  the 
filing  of  any  pleading. 

The  plaintiff  makes  this  contention:  that  all  allegations  in 
a  reply,  except  those  concerning  matters  referred  to  in  section 
108,  should  be  considered  as  denied  without  any  pleading,  but 
those  matters  named  in  said  section  must  be  denied  by  a  veri- 
fied one.  We  cannot  so  construe  the  language  of  that  portion 
of  section  128  we  have  quoted,  especially  when  there  is  no 
provision  of  the  code  authorizing  such  a  pleading.  We  can 
readily  see  that  this  construction  might  not  always  be  satis- 
factory, and  in  some  instances  would  necessitate  the  produc- 
tion of  witnesses  and  testimony  that  section  108  was  intended 
to  obviate.  The  express  provisions  of  the  statute  limiting  the 
number  of  pleadings  must  govern,  although  good  reasons  may 
exist  for  a  different  rule.  We  think,  therefore,  it  devolved 
upon  the  plaintiff  to  prove  by  evidence  that  the  party  taking 
the  application  had  authority  from  the  company.  The  testi- 
mony supporting  such  allegation  will  be  considered  hereafter. 

The  facts  concerning  the  application  are  these:  Plaintiff 
was  building  a  house  a  short  distance  from  the  city  of  Em- 
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poria,  and  the  agent  of  defendant,  wishing  to  insure  bini^ 
visited  the  place  two  or  three  times  in  his  absence,  and  finally 
met  him  at  a  bank  in  Emporia,  where  the  application  was 
made.  Some  of  the  statements  in  the  application  were  false. 
The  special  questions  and  answers  that  are  important,  and 
which  we  shall  especially  consider,  are:  "  Chimneys, — mate- 
rial of  same?  Brick.  Condition?  Good.  On  what  do  they 
rest?  Brackets.  Stove-pipes, — do  they  pass  through  roof  or 
floor?  No.  How  near  wood?  Twelve  inches.  How  secured? 
By  safe  of  zinc  in  flue,  held  by  wire."  The  facts  were  that 
there  was  but  one  chimney;  the  kitchen  stove  was  not  sup- 
plied with  a  flue,  but  from  it  was  a  stove-pipe  running  up 
through  the  roof,  and  which  was  not  more  than  three  or  four 
inches  from  the  wood,  and  was  secured  by  a  safe  of  zinc,  held 
by  wires.  When  the  application  was  taken  the  agent  wrot© 
down  all  of  the  answers,  and  read  over  a  part  of  them  to  plain- 
tiff*, and  he  signed  them  without  knowing  these  answers  were 
in  the  application.  His  testimony  concerning  the  matter  was 
to  the  effect  that  he  told  the  agent  taking  the  application 
about  the  stove-pipe;  that  he  had  rather  not  insure  then,  but 
wait  until  his  house  was  finished;  and  that  his  preference  was 
the  Freeport,  Illinois,  company.  The  agent  made  some  ob- 
jection to  the  condition  of  the  stove-pipe  in  the  kitchen,  and 
asked  plaintiff"  to  build  a  flue  there;  but  he  told  him  it  was 
out  of  the  question,  that  he  never  would  build  it,  that  he  had 
always  been  bothered  with  flues  to  his  kitchen  stove.  The 
agent  then  said  he  would  a  little  rather  have  it  built;  but 
plaintiff^  told  him  if  he  could  not  insure  him  ^vithout  the  flue, 
he  could  not  insure  him  at  all.  Upon  the  face  of  the  ap- 
plication, just  above  the  signature  of  the  plaintiff",  was  the 
following  printed  stipulation:  "  The  foregoing  is  my  own  state- 
ment, and  the  questions  are  answered  by  me  or  by  my  author- 
ity, and  will  be  assumed  as  my  act,  and  the  statements  are 
warranted  to  be  a  correct  description  of  the  risk,  and  also  a 
correct  valuation  and  description  of  the  property  named,  and 
of  all  encumbrances." 

Upon  the  back  of  the  application  is  a  diagram,  and  under 
the  head  of  "  Questions  to  Solicitors"  are  the  following:  "  Did 
you  survey  the  risk  personally?  Yes.  Do  you  fully  recom- 
mend the  risk?  Yes. — J.  A.  Beals."  In  the  body  of  the^ 
policy  is  the  following  stipulation:  "  This  indemnity  contract 
is  based  upon  the  representations  contained  in  the  appLica- 
tion,  of  even  number  herewith,  and  which  the  assured  has 
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signed,  and  permitted  to  be  submitted  to  this  company,  and 
which  is  made  a  warranty  and  a  part  hereof;  and  it  is  stipu- 
lated and  agreed  that  if  any  false  statements  are  made  in  said 
application,  ....  this  policy  shall  be  null  and  void," 

In  taking  this  application  for  insurance,  was  J.  A.  Beals 
the  agent  of  plaintiff,  or  of  defendant?  It  is  claimed  that,  by 
reason  of  the  stipulation  on  its  face,  which  provided  that  all 
statements,  answers,  and  descriptions  were  the  acts  of  the 
plaintiff,  whatever  part  Beals  may  have  taken  in  making  and 
filling  it  out  was  as  his  agent.  It  must  be  conceded  that 
plaintiff  did  not  seek  Beals  for  this  work;  did  not  even  ask 
him  to  do  it,  and  paid  him  nothing  therefor;  did  not  even 
suspect  that  at  that  time  he  was  his  agent,  but  did  believe 
that  he  was  an  insurance  agent,  looking  after  the  interests  of 
the  company  whose  advantages  he  was  advocating  to  plaintiff. 
He  was  canvassing  for  business  for  the  defendant;  had  made 
several  trips  to  plaintiff's  house,  before  he  saw  him,  to  insure 
it,  and,  against  plaintiff's  preference,  finally  induced  him  to 
insure  in  this  company.  He  was  supplied  with  its  blanks, 
and  was  employed  and  paid  by  it.  This  application  was 
practically  the  work  of  Beals,  though  the  stipulation  on  the 
face  thereof  provides  that  the  answers  and  statements  were 
made  by  plaintiff,  or  his  authority;  thus  attempting  to  make 
the  agent  of  the  company  the  agent  of  the  assured.  The  ordi-. 
nary  instructions  of  companies  to  their  agents,  and  their  deal- 
ings with  them,  are  too  well  known  for  us  to  shut  our  eyes 
to  the  manner  in  which  their  work  is  carried  on.  This  is  but 
a  form  of  words  to  attempt  to  create  on  paper  an  agency 
which,  in  fact,  never  existed.  It  is  an  attempt  of  the  com- 
pany, not  to  restrict  the  powers  of  its  own  agent,  but  an  effort 
to  do  away  with  that  relation  altogether  by  mere  words,  and 
to  make  him,  in  the  same  manner,  the  agent  of  the  assured, 
when,  in  fact,  such  relation  never  existed:  Planters'  Ins.  Co. 
V.  Myers,  55  Miss.  479;  30  Am.  Rep.  521.  We  do  not  believe 
the  entire  nature  and  order  of  this  well-established  relation 
can  be  so  completely  subverted  by  this  ingenious  device  of 
words.  The  real  fact  as  it  existed  cannot  be  hidden  in  this 
manner;  much  less  can  it  be  destroyed,  and  something  that 
did  not  in  reality  exist  be  placed  in  its  stead.  The  substance 
is  superior  to  the  mere  drapery  of  words  with  which  one  party 
wishes  to  bring  into  existence  and  clothe  an  unreal  authority: 
Svllivan  v.  Phanix  Ins.  Co.,  34  Kan.  170;  Kausal  v.  Minnesota 
Farmers'  Mutual  F.  Ins.  Ass'n,  31  Minn.  17;  47  Am.  Rep.  776; 
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Insurance  Co.  v.  Wilkinson,  13  Wall.  222;  Hartford  Protective 
Im.  Co.  V.  Harmer,  2  Ohio  St.  452;  59  Am.  Dec.  684;  Sprague 
V.  Holland  Ins.  Co.,  69  N.  Y.  128;  Boetcher  v.  Hawkeye  Ins.  Co.y 
47  Iowa,  253;  Cans  v.  St.  Paul  F.  tS:  M.  Ins.  Co.,  43  Wis.  108; 
28  Am.  Rep.  535;  Iron  Works  v.  Phoenix  Ins.  Co.,  25  Conn.  465; 
Clark  V.  Union  Mutual  F.  Ins.  Co.,  40  N.  H.  333;  77  Am.  Dec. 
721;  2  Wood  on  Fire  Insurance,  sees.  385,  388;  May  on  In- 
surance, sec.  140. 

If  we  take  the  testimony  of  plaintiflF  to  be  true,  as  evidently 
the  jury  and  court  did,  we  must  believe  that  he  made  a  com- 
plete and  truthful  statement  of  the  condition  of  the  house,  the 
etove-pipe  In  the  kitchen,  the  way  it  passed  through  the  roof, 
how  it  was  secured,  etc.;  and  also  that  the  agent  had  exam- 
ined the  risk,  and,  from  personal  inspection  and  observation, 
knew  all  the  surroundings.  Indeed,  he  makes  upon  the  back 
of  the  application  his  statement,  as  solicitor,  that  he  had  care- 
fully examined  the  stove-pipes  and  chimneys,  and  after  sur- 
veying  the  risk  personally,  he  fully  recommended  it.  But  the 
defendant  contends  that  because  he  was  merely  a  solicitor, 
having  authority  only  to  take  and  forward  applications,  he 
could  not  make  a  contract  for  the  company,  and  that  the 
statement  upon  the  back  of  the  application  was  no  part  of  it, 
but  simply  a  memorandum  between  the  company  and  Beals. 
It  insists  that  Sullivan  v.  Phoenix  Ins.  Co.,  supra,  is  not  de- 
cisive of  this  case,  for  the  reason  that  Forbriger,  the  agent  of 
the  company  in  that  case,  had  full  power  to  make  the  con- 
tract of  insurance  and  issue  a  policy  without  consulting  the 
officers  of  the  company,  while  in  this  matter,  Beals  did  not 
possess  authority  to  make  a  aontract  for  the  company.  We 
believe,  under  the  evidence,  that  he  was  simply  an  agent,  or 
solicitor,  as  he  is  called,  with  power  only  to  take  and  forward 
applications.  Yet  the  company  cannot  relieve  itself  of  all  lia- 
bility for  his  acts  for  that  reason.  The  company  did  make 
him  its  solicitor;  and  it  must  be  presumed  that  he  was  given 
full  power  to  take  applications,  and  give  such  information  to 
the  company  as  he  might  obtain,  either  from  the  applicant  or 
from  other  sources.  For  this  purpose,  at  least,  he  was  the 
agent  of  the  company,  with  full  power;  and  if  he  wrote  down 
false  statements  after  he  had  been  truthfully  informed  by  the 
applicant,  and  after  a  personal  inspection  of  the  premises,  the 
assured  should  not  suffer  for  his  misrepresentations. 

We  will  concede  that  the  defendant  believed  that  the  state- 
ments in  the  application  were  correctly  set  forth  in  the  appli- 
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cation,  and  if  the  company  had  known  the  actual  facts,  it 
would  not  have  issued  the  policy,  and  that  it  was  deceived  by 
the  application;  but  this  will  not  relieve  the  company,  because 
the  deception  was  practiced  upon  it  by  its  own  agent,  and  not 
by  the  plaintifif:  Donnelly  v.  Cedar  Rapids  Ins.  Co.,  70  Iowa, 
693;  Germania  Fire  Ins.  Co.  v.  McKee,94  111.  494;  Aurora  Fire 
Ins.  Co.  V.  Eddy,  55  Id.  213.  We  are  of  the  opinion  that  after 
the  defendant  had  received  the  premium  of  the  plaintiff,  and 
issued  him  a  policy,  that  it  was  estopped  from  denying  the 
truth  of  the  statement  filled  in  by  its  own  agent  in  the  applica- 
tion of  plaintiff.  The  knowledge  that  Beals  possessed  was,  for 
the  purposes  of  this  action,  the  knowledge  of  the  company.  He 
was  acting  as  its  agent,  and  it  was  his  especial  duty  to  ascer- 
tain the  actual  facts  about  the  risk,  as  the  company  made  him 
its  agent  for  that  purpose.  The  application  was  good  enougli 
to  secure  the  premium  for  the  company;  and  where  there  was 
no  fraud  nor  intention  to  deceive  defendant  on  the  part  of 
plaintiff,  it  ought  to  be  held  suflScient,  ordinarily,  to  recover 
the  losses  plaintiff  has  sustained.  After  the  company  has  re- 
ceived the  benefits  of  the  contract,  it  ought  not  to  be  permitted 
to  escape  liability  by  questioning  the  statements  of  its  own 
agent,  and  setting  up  his  fraud  as  a  defense  against  a  party 
who  has  been  truthful  and  honest:  Lynchburg  Fire  Ins.  Co.  v. 
West,  76  Va.  575;  44  Am.  Rep.  177;  Higgins  v.  Phoenix  Ins. 
Co.,  74  N.  Y.  6;  Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa, 
308;  Guardian  Mut.  Life  Ins.  Co.  v.  Hogan,  80  111.  35;  22  Am. 
Rep.  180;  Sherman  v.  Madison  Mut.  Life  Ins.  Co.,  39  Wis.  104; 
Patten  v.  Merchants^  and  F.  Fire  Ins.  Co.,  40  N.  H.  375;  Breck- 
inridge V.  Am.  Cent.  Ins.  Co.,  87  Mo.  62;  Simmons  v.  Insurance 
Co.,  8  W.  Va.  474;  American  Life  Ins.  Co.  v.  Mahone,  56  Miss. 
180;  Thomas  v.  Hartford  Fire  Ins.  Co.,  20  Mo.  App.  150;  Mass. 
Life  Ins.  Co.  v.  Robinson,  98  111.  324;  Home  Ins.  Co.  v.  Lewis, 
48  Tex.  622;  Berryman's  Digest  of  Insurance,  440  etseq.;  May 
on  Insurance,  sec.  143;  1  Wood  on  Fire  Insurance,  sec.  143. 

The  defendant  further  complains  that  the  statements  of 
Beals  upon  the  back  of  the  application  should  not  have  been 
admitted  in  evidence,  because  they  form  no  part  of  the  con- 
tract. Perhaps  they  are  no  part  of  the  contract  between  the 
parties,  but  they  had  their  place  and  importance,  else' the  com- 
pany would  not  have  prepared  its  blanks  in  the  manner  it  did. 
They  were  evidently  statements  that  defendant  partially  relied 
upon.  They  were  admissible,  if  for  no  other  reason,  to  tend 
to  establish  the  fact  that  Beals  knew  the  condition  of  the 
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premises;  and  that  making  a  false  statement  of  facts  within 
his  own  knowledge  at  the  time  of  taking  the  application,  it 
tended  to  show  that  he  filled  it  out  with  a  view  of  obtaining 
the  premium,  rather  than  of  correctly  transcribing  the  answers 
of  plaintiff. 

The  defendant  argues  with  much  force  that  the  policy  itself 
makes  the  representations  of  plaintiff  warranties,  and  that  if 
they  were  false,  then  the  policy  should  be  void.  This  is 
especially  important  in  this  case,  for  the  reason  that  the  fire 
originated  from  the  stove-pipe  in  the  kitchen  roof,  about  which 
the  false  statements  were  made.  The  defendant  claims  that 
plaintiff  was  responsible  for  such  statements  because  he 
signed  the  application  after  he  had  an  opportunity  to  read 
and  examine  it,  and  having  thus  entered  into  an  agreement, 
he  should  not  be  permitted  to  say  that  he  did  not  sign  it  with 
full  knowledge  of  its  contents.  When  the  application  was 
taken,  Beals  handed  it  to  plaintiff,  who  said:  "You  read  it; 
I  haven't  my  glasses  with  me,"  and  then  Beals  read  a  part  of 
it,  but  not  the  answers  that  were  false.  The  first  time  plain- 
tiff knew  they  were  in  the  application,  he  learned  it  from 
another  agent  of  the  defendant,  who  came  to  adjust  the  loss. 
The  plaintiff  evidently  trusted  to  Beals  to  fill  out  the  applica- 
tion truthfully.  He  was  not  dishonest,  did  not  misrepresent, 
and  did  not  intend  to  deceive.  The  only  thing  that  he  was 
guilty  of  was,  that  he  did  not  read  the  answers  that  he  gave 
to  Beals  to  transcribe.  The  dishonesty  was  all  on  the  part  of 
the  agent  of  defendant.  He  evidently  was  anxious  to  secure 
the  premium  from  plaintiff,  and  the  defendant,  in  order  to  in- 
crease its  business,  was  willing  to  intrust  it  in  his  hands.  It 
held  him  out  to  those  with  whom  he  might  deal  as  an  honest, 
truthful  man.  It  should  be  bound  by  his  acts  and  representa- 
tions. The  agent  might  easily  persuade  himself  to  the  belief 
that  there  was  but  a  slight  chance  for  the  property  to  bum, 
and  without  a  fire,  these  false  statements  would  never  be  de- 
tected. 

It  is  insisted  that,  under  such  circumstances,  the  assured 
should  be  bound  by  his  written  application,  unless  there  was 
Bome  crafty  device  or  stratagem  resorted  to  to  prevent  him 
from  reading  the  application  which  he  signed.  This  is  the 
ordinary  rule  in  signing  a  written  contract  or  stipulation;  but 
after  the  payment  of  the  premium,  we  are  unwilling  to  apply 
it  to  its  full  extent  to  the  system  of  taking  applications  which 
is  now  almost  universally  adopted  by  insurance  companies  to 
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obtain  business.  Its  practical  application  would  work  injus- 
tice to  the  insured.  The  company  would  secure  the  premiums 
and  escape  the  payment  of  losses;  and  the  parties  who  in  good 
faith  had  paid  it  money,  and  believed  their  property  insured, 
would  find  after  its  loss  that  they  had  been  deluded.  The 
only  fault  on  the  part  of  the  insured  would  be  in  relying  upon 
the  statements  of  the  agent  of  the  company,  while  the  com- 
pany would  receive  the  premiums,  and,  on  the  other  hand, 
•escape  its  liability  on  account  of  the  deception  of  its  own  agent. 
The  current  of  the  later  authorities  seems  to  be  that  the  agent 
who  takes  the  application  and  obtains  the  policy  must  be  re- 
garded for  those  purposes  as  having  full  power  to  act  for  and 
bind  the  company;  and  after  having  received  money  from  the 
insured,  it  cannot  be  heard  to  say  that  the  statements  in  the 
application  were  false,  when  there  was  no  fraud  or  attempt  to 
deceive  and  misrepresent  on  the  part  of  the  assured.  It  is 
true  that  this  current  is  not  unbroken,  but  we  believe  the  bet- 
ter reason  is  in  its  favor,  because  it  would  not  permit  the 
unwary  to  be  ensnared  and  defrauded:  Rowley  v.  Empire  Ins. 
<!o.,  36  N.  Y,  550;  Insurance  Co.  v.  Wilkinson,  13  Wall.  222; 
Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W.  Va.  622; 
52  Am.  Rep.  227. 

"We  recommend  that  the  judgment  of  the  court  below  ba 
affirmed. 

By  the  Court.    It  is  bo  ordered. 


Allegation  ov  New  Matter  not  constituting  a  counterclaim  or  set-off 
4nust  be  considered  as  denied,  and  must  be  proved  by  the  party  making  the 
allegation:  FahneaCockv.  Bailey,  3  Met.  (Ky.)  48;  77  Am.  Dec.  161. 

Insurance  Company  is  Charqeablb  with  Knowledge  of  every  fact  of 
which  its  general  agent  has  knowledge,  and  when  the  company  fails  promptly 
to  repudiate  the  acts  of  such  agent,  it  will  be  held  to  have  ratified  them,  or 
to  be  estopped  by  its  silence  when  it  ought  to  have  spoken:  Morrison  v.  In- 
*urance  Co.,  69  Tex.  353;  5  Am.  St.  Rep.  63. 

Agent  of  Insurance  Compant  in  Filling  Blanks  does  not  thereby 
become  the  agent  of  the  applicant:  Bartfiolomew  v.  Mercluinis'  Ins.  Co.,  25 
Iowa,  507;  96  Am.  Dec.  65,  and  note  72;  and  see  Clark  v.  Union  F.  Ins.  Co., 
40  N.  H.  333;  77  Am.  Dec.  721,  and  note  724-728,  as  to  the  effect  of  stipu- 
lations seeking  to  make  the  agent  of  the  insurer  the  agent  of  the  insured. 

Insurance  Agent  —  EIstoppel.  —  Where  an  agent  taking  an  application 
for  insurance  undertakes  to  write  in  the  application  the  answers  of  the  in- 
sured to  the  questions  propounded  to  him,  and  the  insured  having  answered 
truthfully,  the  agent  nevertheless  writes  false  answers,  the  company  will  be 
estopped  from  relying  upon  such  misrepresentations  to  avoid  the  policy:  West' 
tm  Assurance  Co.  v.  Rector,  85  Ky.  294.  The  agent  of  an  insurance  company 
filled  out  an  application,  and,  without  inquiry  or  authority  from  the  insured. 
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inserted  therein  aa  answer  stating  that  the  property  was  unencumbered. 
He  presented  the  application  to  the  insured  for  signing,  without  acquainting 
him  with  its  contents,  and  the  latter  signed  it,  not  knowing  that  it  contained 
such  statement.  The  court  decided  that  the  insured  was  not  bound  by  such 
statement,  and  that  the  company  could  not  avoid  the  policy  on  the  ground  of 
its  falsity:  Dunbar  v.  Phoenix  Ina.  Co.  qf  Brooklyn,  72  Wis.  492. 


Leroy  and  Western  Eailway  Co.  v.  Hawk. 

[39  Kansas,  638.] 

JVBT  MAT  BE  InTERBOOATED  AS  TO  AnT  PARTICULAR  ELEMENT  Or  DAM- 
AGE Suffered,  about  which  testimony  is  offered,  in  proceedings  under 
the  Kansas  statute  to  condemn  a  right  of  way  over  lands  for  a  railroad; 
but  a  refusal  to  submit  a  question  asking  the  jury  to  state  all  the  ele- 
ments or  sources  of  damage,  and  the  amount  allowed  for  each,  is  not 
erroneous. 

Opinions  of  Farmers  as  to  Market  Value  of  Farming  Land  are  Ad- 
missible IN  Condemnation  Proceedings,  where  they  live  in  the  vicinity 
of  the  land,  are  acquainted  with  its  situation  and  quality,  its  advantages 
and  disadvantages,  and  state  that  they  know  its  value,  although  they 
may  not  have  been  engaged  in  buying  and  selling  land,  and  they  have  no 
knowledge  of  an  actual  sale  of  the  land  in  question,  or  of  similar  land. 

Appeal  from  the  report  of  commissioners  appointed  to  con- 
demn a  right  of  way  over  lands  for  a  railroad.  The  facts  ar'* 
stated  in  the  opinion. 

W.  P.  Hackney^  for  the  plaintiff  in  error. 

Haughey  and  McBride^  for  the  defendant  in  error. 

Johnston,  J.  This  action  was  brought  to  the  district  court  of 
Sumner  County  on  appeal  by  Rachel  A.  Hawk  from  the  report 
of  the  commissioners  appointed  by  the  judge  of  the  district 
court  of  that  county,  to  condemn  a  right  of  way  for  the  Leroy 
and  Western  Railway  Company  through  a  portion  of  Sumner 
County,  and  across  an  eighty-acre  tract  of  land  belonging  to 
Rachel  A.  Hawk.  The  commissioners  had  reported  that  ap- 
pellant would  suffer  damages,  by  reason  of  the  construction  of 
the  road  through  her  premises,  in  the  sum  of  $164;  and  at  a 
trial,  which  was  had  with  a  jury  on  December  18,  1886,  there 
was  a  verdict  assessing  the  appellant's  damages  at  $700.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  was  en- 
tered upon  the  verdict.  The  railway  company  has  removed 
the  cause  to  this  court,  and  asks  for  a  reversal,  upon  three 
grounds:  1.  Error  in  refusing  to  submit  certain  special  ques- 
tions; 2.  In  permitting  incompetent  witnesses  to  testify  as  to 
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the  value  of  the  land;  3.  In  giving  improper  instructions  to 
the  jury. 

The  court  refused  to  submit  the  question,  "  How  much  was 
the  damage  to  the  farm  by  reason  of  the  water  in  the  ditch, 
thereby  causing  the  adjacent  land  belonging  to  the  plaintiff 
to  cave  in?"  The  question  was  not  warranted  by  the  testi- 
mony offered  in  the  case,  and  its  refusal  was  not  erroneous. 

The  court  was  further  requested  to  submit  to  the  jury  the 
question,  "  What  damage  resulted  to  the  farm  by  reason  of 
the  scaring  of  stock  by  the  company's  cars?"  But  this  was 
properly  denied,  as  the  jury  were  charged  that  they  had  no 
right  to  take  into  consideration  in  their  estimate  of  damages 
any  risks  which  the  appellant  might  incur  in  the  way  of  scar- 
ing her  stock  and  teams,  as  such  damages  were  speculative 
only. 

The  third  question  refused,  and  about  which  complaint  is 
made,  was,  "What  are  the  several  elements  or  sources  of  the 
damages  which  make  up  the  aggregate  to  the  answer  to  spe- 
cial question  No.  10,  and  how  much  of  said  aggregate  is  made 
up  by  each  of  said  elements  or  sources  of  damage?"  Finding 
No.  10,  referred  to,  is,  "  How  much  damage  to  the  land  by 
reason  of  the  inconvenience  for  farming  and  using  and  occupy- 
ing such  land  caused  by  the  building  of  said  railway  through, 
over,  and  across  said  land?"  A.  "$380."  This  method  of 
questioning  a  jury  would  serve  no  good  purpose,  and  is  not 
permissible.  A  party  desiring  special  findings  should  submit 
particular  questions  instead  of  general  ones,  and  should  not 
leave  the  jury  to  analyze  and  separately  state  the  constituent 
elements  of  the  damage  suffered.  The  jury  may  be  interro- 
gated as  to  any  particular  element  about  which  there  was  tes- 
timony offered,  but  to  require  them  to  distinguish  and  describe 
all  the  sources  of  damage,  and  the  amount  allowed  for  each, 
would  probably  result  in  confusion,  delay,  and  uncertainty. 
Such  a  procedure  is  not  within  the  purpose  of  the  statute,  and 
has  already  been  disapproved  of  by  this  court:  Leavenworth 
etc.  Ry  Co.  v.  Paul,  28  Kan.  816;  Foster  v.  Turner,  31  Id.  58. 

The  next  objection  is,  that  the  opinions  of  incompetent  wit- 
nesses as  to  the  market  value  of  the  land  were  received.  These 
witnesses  were  farmers  living  in  the  neighborhood  of  the  land 
in  question,  well  acquainted  with  its  situation  and  fertility,  its 
advantages  and  disadvantages,  and  they  were  therefore  quali- 
fied to  state  their  opinions  in  regard  to  its  value  before  and 
after  the  railroad  was  constructed  through  it.    This  is  not  a 
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question  of  science  or  skill,  requiring  expert  testimony,  but  it 
falls  within  one  of  the  exceptions  to  the  rule  excluding  mere 
opinions  of  ordinary  witnesses.  It  is  not  necessary  that  the 
witnesses  shall  be  engaged  in  buying  and  selling  land,  nor 
that  they  should  have  knowledge  of  an  actual  sale  of  that  or 
similar  land,  to  make  them  competent.  A  farmer  living  in 
the  vicinity  is  presumed  to  be  familiar  with  and  to  know  the 
value  of  farm  lands,  and  there  can  be  no  doubt  of  his  com- 
petency when  it  is  shown  that  he  knows  the  situation  and 
character  of  the  land,  its  productiveness  and  availability  for 
use,  and  who  further  states  that  he  knows  the  value  of  the 
same,  as  did  the  witnesses  in  the  present  case:  Kansas  City 
R'y  Co.  V.  Allen,  24  Kan.  33;  Robertson  v.  Knapp,  35  N.  Y.  91; 
Keithsburg  etc.  R.  R.  Co.  v.  Henry,  79  111.  290;  Pennsylvania 
etc.  R.  R.  Co.  V.  Bunnell,  81  Pa.  St.  425;  Central  Pacific  R.  R. 
Co.  V.  Pearson,  35  Cal.  247;  Montana  Ry  Co.  v.  Warren,  6 
Mont.  275;  Sutherland  on  Damages,  463;  Lawson's  Opinion 
Evidence,  435. 

The  final  objection  made  to  a  portion  of  the  charge  given  to 
the  jury  is  not  available.  No  exception  to  the  instruction  was 
taken  at  the  trial,  nor  does  the  record  disclose  that  there  was 
an  exception,  either  general  or  special,  to  any  portion  of  the 
charge;  and  hence  its  correctness  is  not  now  open  to  inquiry. 

We  find  no  error  in  the  record,  and  therefore  will  affirm  the 
judgment  of  the  district  court. 

Elements  Constitutlno  Damages  Recoverable  in  eminent-domain  pro- 
ceedings: Ohio  etc.  R.  R.  Co.  v.  Wachter,  123  HI.  440;  6  Am.  St.  Rep.  532, 
and  note  637-540.  The  jury,  under  the  Kansas  statute  regarding  condemna- 
tion proceedings,  may  be  interrogated  as  to  any  particular  element  of  damage 
suffered  by  reason  of  the  construction  of  the  railroad  over  the  land;  but  a 
refusal  to  submit  questions  asking  the  jury  to  state  all  the  elements  of  dam- 
age, and  the  amount  allowed  for  each,  is  not  error:  Le  Roy  <k  T,  R'y  Co.  v. 
HolUa,  39  Kan.  646. 

Opinions  or  Witnesses  are  Admissible  to  Prove  the  value  of  land 
taken  by  a  railroad  company  under  the  right  of  eminent  domain:  St,  LouU 
etc.  R.  R.  Co.  V.  CJiapman,  38  Kan.  307;  5  Am.  St.  Rep.  744;  LiUle  Rock  etc. 
R.  R.  Co.  V.  Woodruff,  49  Ark.  381;  4  Am.  St.  Rep.  51,  and  note  60.  In  an 
action  for  damages  to  a  farm  caused  by  taking  the  right  of  way  for  a  rail- 
road, the  testimony  of  farmers  who  lived  in  the  neighborhood  of  the  farm 
in  question,  and  who  stated  that  they  knew  the  value  of  lands  there,  wa» 
competent  on  the  question  of  damages:  Ball  t.  K.  &  N.  W.  R'y  C*.,  '/4i 
Iowa,  132. 
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State  ex  kel.  Eobb  v.  Commissioners  op  Kiowa 

County. 

189  Kansas,  657.J 
Nrootiablr  County  Bonds  are  Valid  in  Hands  op  Bona  Fide  Pub- 
chasers  FOR  Value,  notwithstanding  there  were  such  irregularities  ia 
calling  and  holding  the  elections  authorizing  their  issue  that  if  the  ques- 
tion of  their  validity  had  been  raised  in  the  proper  manner  and  at  the 
proper  time,  they  would  have  been  held  invalid. 

Mandamus.     The  facts  are  stated  in  the  opinion 

Robb  and  Vandivertj  for  the  plaintiff. 

Rush  and  Dempcyf  and  Johnson,  Martin,  and  Keeler,  for  the 
defendants. 

Per  Curiam.  This  is  an  action  of  mandamus,  brought 
originally  in  this  court  in  the  name  of  the  state  of  Kansas, 
on  the  relation  of  the  county  attorney  of  Edwards  County, 
to  compel  the  county  commissioners  of  Kiowa  County,  among 
other  things,  to  levy  a  tax  to  pay  interest  on  a  certain 
bridge  bond  issued  by  Edwards  County,  and  to  levy  a  tax 
to  pay  interest  on  certain  court-house  and  jail  bonds  issued 
by  that  county.  The  defendants  have  answered,  and,  among 
other  things,  have  alleged  that  such  bonds  were  not  le- 
gally issued,  and  this  for  the  reason,  as  it  would  seem,  that 
the  elections  authorizing  their  issue  were  not  legally  held. 
The  plaintiff  has  moved  the  court  to  strike  out  all  that  part 
of  the  answer  which  relates  to  the  bridge  bond  and  to  the 
court-house  and  jail  bonds,  and  this  presents  the  question 
now  under  consideration.  Taking  the  alternative  writ  and 
the  answer  together,  it  must  be  presumed  from  their  alle- 
gations that  elections  were  held  for  the  purpose  of  authoriz- 
ing the  issue  of  the  foregoing  bonds;  but  that  there  were  such 
irregularities  in  the  calling  and  in  the  holding  of  such  elec- 
tions, that  if  the  question  of  their  validity  had  been  raised  in 
the  proper  maner  and  at  the  proper  time,  they  would  have 
been  held  to  be  invalid;  but  no  such  question  was  raised 
until  after  the  bonds  were  issued,  and  until  after  they  had 
gone  into  the  hands  of  innocent  and  bona  fide  purchasers  for 
value;  and  the  bonds  were  and  are  negotiable.  We  think  no 
question  is  raised  by  this  motion  as  to  whether  Kiowa  County, 
or  any  portion  thereof,  is  liable  on  these  bonds,  provided  they 
are  valid  as  against  Edwards  County;  but  the  only  question 
that  is  raised  by  the  motion  is,  whether  Edwards  County  is  bo 
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liable  or  not;  or  in  other  words,  the  question  is,  whether  the 
bonds  are  valid  or  not  in  the  hands  of  innocent  and  bona  fide 
purchasers  for  value  as  against  Edwards  County.  We  think 
tliis  question  must  be  answered  in  the  affirmative:  Burroughs 
on  Public  Securities,  320  et  seq.;  Commissioners  of  Knox  Co. 
V.  Aspinwcdl^  21  How.  539;  Gelpcke  v.  City  of  Dubuque,  1 
Wall.  176;  Supervisors  v.  Schenck,  5  Id.  772;  Lynde  v. 
County,  16  Id.  6;  Town  of  Coloma  v.  Eaves,  92  U.  S.  484; 
Marry  v.  Tovmship  of  Oswego,  92  Id,  637;  Commissioners  of 
Douglas  Co.  v.  Bolles,  94  Id.  104;  Commissioners  of  Johnson 
Co.  V.  January,  94  Id.  202;  County  of  Warren  v.  Marey,  97  Id. 
96;  Wilson  v.  Salamanca,  99  Id.  499. 
The  motion  of  the  plaintiff  will  be  sustained. 


Whebk  connty  bonds  ore,  by  special  act  of  legislature,  aathorized  to  b« 
issued  upon  a  popular  vote  "specifying  the  amount,"  and  the  bonds  arc 
issued  upon  a  popular  vote  which  failed  to  "specify  the  amount,"  this  cir- 
cumstance will  be  deemed  an  irregularity  merely,  and  not  sufficient  to  render 
the  bonds  void  in  the  hands  of  bona  fde.  holders:  State,  v.  Saline  County  Court, 
48  Mo.  390;  8  Am.  Rep.  108;  compare  Steinet  v.  Franklin  County,  48  Mow 
167;  8  Am.  Rep.  87,  and  note  100,  Deming  r.  HouUon,  64  Me.  254;  18  Am. 
Rep.  253,  and  note  S60. 


CASES 

IN  THB 

COUBT    OF   APPEALS 

or 

KENTUCKY. 


American  Mutual  Aid  Society  v.  Hblburn. 

185  Kbntccky,  L] 

LiPB  Insueancb. — MoTUAL  Beneitt  SociETr  IN  Making  Assessments 
UPON  ITS  Members  does  not  act  in  a  judicial  bat  in  a  ministerial  capa'* 
city,  and  no  presumption  can  arise  in  favor  of  the  regularity  or  legality 
of  its  assessments. 

Life  Insurance.  —  When  Mutual  Benefit  Societt  Relies  upon  Fail- 
UBE  OF  Any  Member  to  pay  his  assessment  as  a  forfeiture  of  bis  mem> 
bership  and  benefits  under  its  charter,  it  must  show  affirmatirely  that 
the  assessment  was  made  in  the  mode  pointed  out  in  the  charter;  other* 
wise  the  member  cannot  be  said  to  be  in  default. 

LiiPB  Insdrance. — Averment  in  Pleading  that  Certain  Assessment 
"  WAS  Duly  Made  by  defendant  in  accordance  with  its  charter  "  asserts 
no  fact,  but  pleads  only  a  conclusion  of  law,  and  is  radically  defective. 

Simrall  and  Bodley,  and  F.  W.  Morancy,  for  t^e  appellant. 

M,  A.  and  D.  A.  Sachs,  for  the  appellees. 

Bennett,  J.  By  an  act  of  the  Kentucky  legislature  ap- 
proved January  9,  1880,  appellant  was  created  a  body  politie 
for  the  purpose  of  providing  financial  aid  to  the  widows,  or- 
phans, heirs,  legatees,  and  assigns  of  its  deceased  members. 

On  the  tenth  day  of  August,  1881,  Samuel  Helburn  became 
a  member  of  appellant's  society,  and  received  a  certificate  of 
membership  from  appellant,  in  which  appellant  agreed  to  pay 
the  appellees,  sons  of  Samuel  Helburn,  in  sixty  days  after  sat- 
isfactory proof  of  the  death  of  Samuel  Helburn,  the  sum  of 
money  to  which  the  beneficiaries  might  be  entitled. 

The  eighth  section  of  the  act  provides  that  the  beneficiary 
of  the  deceased  member  shall  receive  a  benefit,  not  to  exceed 
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three  thousand  dollarp,  payable  within  sixty  days  from  the 
date  of  satisfactorj^  proof  of  death,  etc. 

On  the  twenty-fifth  day  of  April,  1884,  Samuel  Helburn 
died,  and  the  appellees  presented  to  appellant  proper  proof  of 
his  death,  and  demanded  the  payment  of  the  sum  of  three 
thousand  dollars,  which  they  alleged  was  due  them  according 
to  the  terms  of  said  certificate  and  membership  of  Samuel 
Helburn.  The  appellant  refused  to  pay  said  sum,  or  any  part 
of  it.  Thereupon  appellees  brought  suit  in  the  Jefferson  court 
of  common  pleas  against  the  appellant,  by  which  they  sought 
to  recover  judgment  against  the  appellant  for  the  sum  of 
three  thousand  dollars.  The  appellant,  by  its  answer,  at- 
tempted to  defend  the  action  upon  the  ground  that  Samuel 
Helburn,  in  his  lifetime,  had  failed  to  pay  some  assessments 
made  against  him  by  the  appellant,  to  meet  the  payment  of  the 
policies  of  several  members  of  said  society  who  had  died,  and 
that  he  refused  to  pay  said  assessments,  and  by  reason  thereof 
he  forfeited  his  membership  in  said  society,  and  all  benefits 
arising  from  his  membership  therein.  The  lower  court  sus- 
tained a  demurrer  to  the  answer.  Appellant  then  amended 
its  answer.  A  demurrer  was  sustained  to  the  amended  an- 
swer. The  appellant  again  amended  its  answer.  A  demurrer 
was  sustained  to  that  also.  Another  amendment  was  offered, 
which  the  court  rejected,  and  thereupon  gave  judgment  for  the 
appellees  for  the  sum  of  three  thousand  dollars.  So  much  of 
the  answer  as  it  is  material  to  notice  is  as  follows:  "  Defend- 
ant says  that  on  the  first  day  of  February,  1884,  three  assess- 
ments of  $1.80  each  were  duly  made  by  defendant  against  and 
due  notice  thereof  given  to  Samuel  Helburn,  in  accordance 
with  the  terms  of  said  charter,  upon  the  deaths  of  Mr.  Moran, 
who  died  December  7, 1883,  and  Susan  W.  Harrison,  who  died 
December  9,  1883,  and  E.  T.  Hamilton,  who  died  December 
11,  1883,  who  died  members  of  said  society;  and  payment  of 
eaid  assessments,  which  amounted  to  $5.40,  was  by  it  de- 
manded of  said  Samuel  Helburn,  who  failed  and  refused  to 
pay  the  same,"  etc. 

The  third  section  of  appellant's  charter  provides  that  it 
chall  be  controlled  by  a  board  of  directors.  The  thirteenth 
eection  provides  that  the  board  of  directors  may  appoint  an 
oxecutive  committee  of  three,  to  make  assessments,  etc.  Sec- 
tion 10  provides  that  "  upon  the  death  of  any  member  of  tho 
eociety,  each  surviving  member  may  be  assessed,  and  when 
assessed  shall  pay  to  the  secretary  as  follows:  Members  of  the 
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first  class,  90  cents;  members  of  the  second  class,  95  cents; 
members  of  the  third  class,  $1.15;  and  members  of  the  fourth 
class,  $1.80."  Section  11  provides  that  "any  member  failing 
to  pay  his  annual  dues  or  assessment  within  thirty  days  after 
notice  has  been  served  upon  him  or  sent  to  him  shall  forfeit 
his  membership  and  all  benefits  arising  therefrom,"  etc.  Sec- 
tion 12  provides  for  the  raising  of  a  permanent  fund  from  so 
much  of  the  admission  fees,  annual  dues,  and  assessments  not 
used  in  paying  benefits  and  expenses.  And  if  said  permanent 
fund  should  at  any  time  reach  an  amount  sufiiciently  large, 
in  the  opinion  of  the  directors,  they  may  have  the  power  to 
suspend  the  assessments  and  pay  the  benefits  out  of  said  fund, 
so  long  as  they  may  think  it  safe  to  do  so. 

The  foregoing  quotations  from  appellant's  charter  show: 
1.  That  assessments  to  pay  the  benefits  to  the  representatives 
of  its  deceased  members  must  be  made  upon  the  surviving 
members  of  the  society  by  its  board  of  directors,  or  that  they 
may  delegate  that  authority  to  an  executive  committee;  2. 
That  by  the  direction  of  the  board  of  directors,  the  benefits 
due  to  the  representatives  of  the  society's  deceased  members 
need  not  be  raised  by  assessments  on  its  surviving  members^ 
but  may  be  paid  out  of  the  society's  permanent  fund.  Thus 
we  see  that  no  assessment  can  be  made  on  the  surviving  mem- 
bers of  the  society  to  pay  the  benefits  due  the  representatives 
of  its  deceased  members,  unless  the  assessments  are  made  by 
the  board  of  directors,  or  by  an  executive  committee  appointed 
by  them  for  that  purpose.  Also  that  the  board  of  directors 
may  dispense  with  the  assessments  on  the  surviving  members, 
and  direct  the  payment  of  the  benefits  to  be  made  out  of  the 
permanent  fund.  Under  the  charter,  no  legal  assessment  can 
be  made  upon  the  surviving  members  of  the  society  to  pay 
the  benefits  due  the  representatives  of  its  deceased  members, 
except  in  the  manner  above  indicated.  Also,  the  board  of 
directors  have  a  discretion  to  dispense  with  said  assessments, 
and  direct  the  payment  of  the  benefits  out  of  the  permanent 
fund.  And  no  one  but  the  board  of  directors  has  this  power. 
The  question  then  arises,  Before  a  member  of  the  society  can 
be  compelled  to  pay  an  assessment  against  him,  or  forfeit  his 
membership  and  benefits  arising  therefrom  by  reason  of  his 
failure  to  pay  the  assessment  made  against  him,  should  it  not 
appear  affirmatively  that  the  assessment  was  legally  made, 
to  wit,  by  the  board  of  directors  themselves,  or  by  an  executive 
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committee  duly  appointed  by  them  to  make  the  assessment 
on  the  members  of  the  society? 

May  on  Insurance,  section  557,  says:  "An  assessment  can 
only  be  valid  when  laid  under  the  conditions  stated  in  the 
charter.  A  general  vote  of  the  directors  to  assess  to  a  certain 
amount  to  pay  the  indebtedness  of  the  company  is  no  valid 
assessment.  It  must  appear  that  such  a  state  of  affairs  ex- 
isted when  the  vote  was  passed  as  to  authorize  the  vote  itself, 
as  that  losses  and  expenses  had  actually  been  incurred  beyond 
the  available  assets  in  hand,  which  could  not  be  met  but  by 
an  assessment The  liability  of  the  assured  is  condi- 
tional, and  depends  upon  the  contingency  of  the  happening  of 
losses  and  expenses  to  which  he  shall  be  liable  to  contribute, 
which  have  been  duly  ascertained  by  the  directors,  and  which 
make  necessary  a  resort  to  an  assessment  thereon.  It  is  a 
credit  given  for  a  part  of  the  consideration  of  the  contract. 
The  promise  of  the  insured  is  to  pay  upon  such  conditions, 
and  the  existence  of  these  conditions  must  be  established 
affirmatively  before  a  call  for  payment  ....  can  be  enforced. 
....  And  the  assessment  must  be  made  in  strict  accordance 
with  the  authority  given.  Even  a  more  equitable  mode  than 
that  provided  by  the  charter  cannot  be  adopted.  Where  the 
charter  authorizes  the  directors  to  make  an  assessment,  it  can 
be  made  by  them  only." 

In  the  case  of  Thomas  v.  Whcdlon,  31  Barb.  178,  the  court 
held  that  the  promise  of  the  assured  is  to  pay  upon  certain 
conditions,  and  the  existence  of  those  conditions  must  be 
shown  to  exist.  "  If  the  directors  of  the  company  in  making 
the  assessment  acted  judicially,  the  assessment  itself  perhaps 
would  be  evidence,  at  least  prima  facie,  of  the  necessity;  but 
they  do  not  act  judicially,  but  ministerially,  and  they  have  no 
arbitrary  discretion  in  the  matter;  but  they  are  controlled  by 
the  explicit  provisions  of  the  statute,  and  must,  by  proper 
averments  and  proof,  bring  themselves  within  the  terms  of 
those  provisions  before  they  can  enforce  the  collection  of 
the  premium  notes."  In  the  case  of  Long  Pond  Mutual  Fire 
Ins.  Co.  V.  Houghton,  6  Gray,  77,  citing  2  Id.  279,  it  was  held 
that  the  burden  was  upon  the  plaintifif  to  establish  the  fact  of 
a  legal  assessment.  In  the  case  of  Pacific  Mutibal  Ins.  Co.  v. 
Ouse,  49  Mo.  332,  8  Am.  Rep.  132,  the  court  held  that  it  de- 
volved upon  the  plaintiff  to  aver  and  prove  that  the  contin- 
gency had  happened  upon  which  the  defendant's  liability  had 
become   absolute;    that  there  is   no  arbitrary  discretion  to 
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make  assessments  by  the  directors,  and  that  they  do  not  act 
judicially,  but  ministerially,  and  assessments  cannot  be  made 
unless  the  necessity  therefor  properly  and  legally  arises.  In 
the  case  of  Emhree  v.  Shideler,  36  Ind.  430,  the  court  held  that 
an  assessment  or  apportionment  was  a  condition  precedent 
necessary  to  be  averred  in  the  complaint,  and  is  not  complete 
and  consummated  until  it  is  ascertained,  fixed,  and  determined 
by  carrying  out  upon  the  extension-book  the  amount  that 
each  member  is  to  pay;  that  the  directors  of  the  company 
have  no  arbitrary  discretion  in  making  an  assessment,  but 
they  are  controlled  by  the  explicit  provisions  of  the  statute,  and 
must,  by  proper  averments  and  proof,  bring  themselves  within 
those  terms  and  provisions,"  etc. 

Thus  we  see  that  in  making  assessments  by  the  appellant 
upon  its  members,  it  does  not  act  in  a  judicial,  but  in  a  minis- 
terial, capacity.  Therefore  no  presumption  can  arise  in  favor 
of  the  regularity  or  legality  of  its  assessment;  that  the  ap- 
pellant's board  of  directors,  or  an  executive  committee 
appointed  by  them,  are  the  only  persons  authorized  by  ap- 
pellant's charter  to  make  assessments  against  its  surviving 
members  to  pay  the  benefits  due  the  representatives  of  its 
deceased  members;  that  a  deceased  member  of  the  society 
should  have  died,  and  that  his  representative  was  entitled  to 
a  benefit  arising  from  his  death,  and  that  an  assessment  upon 
all  of  the  surviving  members  was  actually  made  by  the  board 
of  directors,  or  an  executive  committee  appointed  by  them,  for 
the  purpose  of  paying  said  assessments,  are  conditions  pre- 
cedent to  the  right  of  the  appellant  to  demand  payment  of  an 
assessment  from  any  of  its  members.  And  they  are  not  bound 
to  pay  any  assessment  until  these  things  occur.  Nor  do  they 
forfeit  their  membership  by  reason  of  their  failure  to  pay  such 
assessments,  unless  these  things  have  occurred.  And  when 
the  society  relies  upon  the  failure  of  any  of  its  members  to  pay 
his  assessment  as  a  forfeiture  of  his  membership  and  benefits 
under  its  charter,  it  must  show  affirmatively  that  the  assess- 
ment was  made  in  the  manner  indicated,  otherwise  the  mem- 
ber cannot  be  said  to  be  in  default.  The  appellant's  answer, 
tested  by  these  rules,  is  radically  defective.  There  is  no  allega- 
tion in  it  that  the  assessment  was  made  by  the  board  of  direc- 
tors, or  by  an  executive  committee  appointed  by  the  board  of 
directors.  The  allegation  is,  that  "the  assessment  was  duly 
made  against  Samuel  Helburn  by  defendant  in  accordance 
with  its  charter."     The   word  "duly,"  preceding  the   word 
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"assessment/'  signifies  nothing  but  the  conclusion  of  the 
pleader.  It  asserts  no  fact.  The  word  "assessment"  does 
not  mean  that  the  appellant,  by  its  board  of  directors,  or  ex- 
ecutive committee  appointed  by  the  board  of  directors,  made 
the  assessment.  The  words  "in  accordance  with  its  charter  " 
plead  merely  a  conclusion  of  law.  They  assert  no  fact: 
Ormsby  v.  Louisville,  79  Ky.  197.  Neither  of  the  amendments 
filed  by  the  appellant  cured  this  defect,  nor  did  the  amend- 
ment offered  by  the  appellant,  and  rejected  by  the  court, 
cure  it. 

For  the  foregoing  reasons,  the  judgment  of  the  lower  court 
is  affirmed.  

Waiver  of  FoRFBrrtrRE  of  Life  Polict  for  Non-patment  of  PREsntrMSt 
See  Hobnan  v.  CcnUneiUal  Life  Ins.  Co.,  64  Conn.  195;  1  Am.  St.  Rep.  97, 
and  cases  collected  in  note  111;  Bailey  t.  Mutual  Ben.  Aaa'n,  71  Iowa,  689; 
Totnn  V.  Western  MutucU  Aid  Society,  72  Id.  261. 

PLEADmo  should  State  Facts,  and  the  averments  of  legal  conclasion* 
irawn  from  the  facts  stated  are  in  no  way  necessary  to  the  full  presentation 
jf  the  right  claimed,  and  are  properly  stricken  out  on  motion:  Morrison  v. 
Int.  Co.,  69  Tex.  353;  5  Am.  St  Rep.  63;  Hewison  r.  New  Haven,  34  Conn. 
186;  91  Am.  Dec.  718. 


Hart  v.  Commonwealth. 

[85  Kentucky,  77. 1 
OuxiHAL  Law  —  Eyidence.  —  Upon  Trial  for  Murder  or  Maitslauoh- 
TKR,  Threats  Made  by  the  Deceased  against  the  accuBed,  althoagb 
not  communicated  to  him,  are  competent  as  evidence  upon  the  question 
whether  the  one  or  the  other  was  the  aggressor,  and  whether  the  act  of 
the  accused  was  done  in  defending  himself. 

Oeorge  Denny,  Jr.,  and  Watts  Parker,  for  the  appellant. 

P.  W.  Hardin,  for  the  appellee. 

Holt,  J.  This  is  a  conviction  for  voluntary  manslaughter. 
In  a  difficulty  between  the  appellant,  Levi  Hart,  and  John 
Veal,  a  by-stander,  who  was  in  no  wise  engaged  iti  it,  by  the 
name  of  Charles  Waller,  was  shot  and  instantly  killed.  A 
jury  have  found  that  the  appellant  did  it.  If  so,  it  was  un- 
doubtedly unintentional  upon  his  part,  and  done  in  shooting 
at  Veal,  who  was  also  then  killed.  The  case  therefore  turns 
upon  whether  the  conduct  of  the  appellant  in  so  shooting  was 
excusable.  If  he  was  first  attacked  by  Veal,  and  acted  only 
in  self-defense,  then  it  was  excusable  homicide. 
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The  testimony  is  very  conflicting  as  to  whether  the  appel- 
lant or  Veal  began  the  conflict.  Some  witnesses  testify  that 
the  one  and  some  that  the  other  made  the  first  ofiensive  move- 
ment, and  fired  the  first  shot. 

The  appellant  oflered  to  prove  that  on  the  day  previous  to 
the  killing,  Veal  said  that  he  would  elect  his  man  at  the  elec- 
tion which  was  to  occur  the  next  day,  or  kill  the  appellant. 
This  threat  was  not  communicated  to  the  accused,  and  the 
testimony  was  rejected.  It  is  urged  that  it  was  competent  by 
way  of  showing  who  brought  on  the  difiiculty.  The  two  men 
were  opposing  each  other,  being  for  difierent  candidates.  The 
threat  substantially  fixed  a  time  when  in  a  certain  event  it 
would  be  carried  out.  The  difiiculty  did  then  occur;  the 
event  named  was  then  in  progress;  and  the  issue  now  being 
who  was  the  aggressor,  is  the  evidence  of  the  uncommunicated 
threat  by  the  deceased  competent  to  illustrate  it?  The  ques- 
tion has  not  been  heretofore  directly  decided  by  this  court, 
and  indeed,  we  have  little  authority  to  guide  us  to  a  correct 
conclusion. 

In  the  case  of  Cornelius  v.  Commonwealth,  15  B.  Mon.  539, 
the  prisoner,  who  was  being  tried  upon  the  charge  of  murder, 
introduced  evidence  of  threats  which  had  been  communicated 
to  him,  and  which  had  been  made  by  the  deceased.  He  then 
oflfered  to  prove  other  threats  upon  the  part  of  the  accused, 
made  a  few  days  before  the  killing,  and  which  had  not  been 
communicated  to  the  prisoner.  The  lower  court  excluded 
them;  but  this  court  said:  "We  think  that  this  testimony 
should,  under  the  circumstances  in  this  case,  have  been  ad- 
mitted. It  tended  to  confirm  the  other  evidence  that  Hopson 
had  made  threats  against  the  prisoner,  and  to  counteract  a 
presumption  of  fabrication  by  the  witnesses  who  gave  that  tes- 
timony. Besides,  Hopson's  intention  to  make  an  attack  on 
the  accused  was  an  important  matter,  as  well  as  the  belief  of 
the  existence  of  such  an  intention  on  the  part  of  the  prisoner.'^ 

In  the  case  just  cited,  the  admissibility  of  the  uncommuni- 
cated threats  was  based  upon  the  fact  that  they  tended  to  con- 
firm the  communicated  threats,  and  also  evinced  the  intention 
of  the  deceased,  and  illustrated  the  question  whether  the  one 
or  the  other  was  the  aggressor.  In  the  ciase  now  before  us,  no 
communicated  threats  were  proven;  hence  the  naked  question 
is  in  hand,  whether  uncommunicated  threats  by  the  deceased 
are  admissible  for  the  purpose  of  showing  whether  he  or  the 
accused  began  the  difficulty,  when  this  is  in  issue.     In  deter- 
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mining  it,  it  must  be  kept  in  mind  that  the  question  before 
the  jury  is,  whether  the  accused  is  excusable  upon  the  ground 
that  the  act  was  done  by  him  in  defending  himself  against  an 
unlawful  attempt  by  Veal  to  kill  him,  or  inflict  upon  him 
great  bodily  harm. 

Threats  to  commit  the  crime  for  which  one  is  on  trial  are 
competent  as  evidence  against  him  upon  the  question  whether 
he  in  fact  did  it,  because  they  show  an  intention  to  do  it,  and 
therefore  a  probability  is  created  that  he  is  the  person  who 
did  it. 

If  A  enters  a  house  where  B  is,  and  just  before  doing  so  he 
avows  an  intention  to  kill  B,  and  shortly  after  entering,  a  diffi- 
culty between  them  occurs,  in  which  A  is  killed,  and  it  is  a 
question  which  one  of  them  began  it,  certainly  the  declaration 
of  A,  although  uncommunicated  to  B,  would  be  competent  evi- 
dence to  illustrate  the  question  who  was  the  aggressor,  and  as 
tending  to  show  that  A  made  the  attempt  to  carry  out  his 
threat.  There  is  in  principle  no  difference  between  this  evi- 
dence and  that  which  we  are  now  considering,  save  in  degree. 
In  the  one  case  the  threat  would,  in  point  of  time,  be  more 
convincing,  perhaps;  but  the  only  difference  would  be  in  the 
weight  of  the  testimony.  It  may  be  said  that  threats  are  often 
the  subject  of  false  testimony,  and  that  mischief  will  result 
from  such  a  rule.  This  is  true,  however,  to  a  greater  or  less 
extent,  of  any  species  of  testimony;  and  the  tendency  of  the 
age  is  to  widen  the  door  for  the  admission  of  evidence,  because 
it  has  been  found  by  experience  that  justice  is  thereby  pro- 
moted. 

In  the  case  of  Jewett  v.  Banning,  21  N.  Y.  27,  it  was  held  in 
an  action  for  an  assault  and  battery,  alleged  to  have  been  com- 
mitted in  the  absence  of  witnesses,  that  evidence  of  former  ill 
will  by  the  defendant  against  the  plaintiff  was  competent  as  a 
circumstance  to  show  its  commission. 

In  1  Wharton's  Criminal  Law,  section  642,  it  is  said:  "Where 
A  is  charged  with  a  murderous  assault  upon  B,  or  with  killing 
B  (the  plea  of  self-defense  not  being  set  up),  remarks  or 
threats  affecting  A,  made  by  B  to  a  third  party  before  the 
assault,  are  not  admissible  in  A's  behalf;  especially  when  it 
does  not  appear  at  what  time  they  are  communicated  to  him. 
Yet,  if  the  question  is  whether  the  deceased  was  the  assail- 
ant, the  fact  that  he  declared  beforehand  that  he  meant  to 
attack  the  defendant  is  material;  nor,  on  this  issue,  is  it  neces- 
sary that  the  defendant  should  be  proved  to  have  had  notice 
of  such  threats." 
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Again,  in  volume  2,  section  1027,  the  author  says:  "Where 
the  question  is  as  to  what  was  the  deceased's  attitude  at  the 
time  of  the  fatal  encounter,  recent  threats  may  become  rele- 
vant to  show  that  this  attitude  was  one  hostile  to  the  defend- 
ant, even  though  such  threats  were  not  communicated  to  the 
defendant." 

In  the  case  of  Stokes  for  the  killing  of  James  Fisk,  53  N.  Y. 
164, 13  Am.  Rep.  492,  the  question  was  directly  presented;  and 
it  was  there  held  that  where  it  was  a  question  before  the  jury 
whether  the  act  of  the  accused  was  done  in  defending  himself, 
that  recent  threats  upon  the  part  of  the  deceased  toward  him 
were  competent  as  evidence,  although  they  had  not  been  com- 
municated to  him.  They  of  course  are  not  competent  to  show 
the  quo  animo  of  the  defendant,  or  from  what  belief  he  may 
be  actuated,  because,  not  having  been  communicated,  he  can 
have  none  by  reason  of  them.  But  where  the  question  is  at 
issue,  whether  the  one  or  the  other  was  the  aggressor,  where 
there  were  no  witnesses  to  the  transaction,  or  if  there  were, 
the  matter  is  in  doubt,  we  conclude  that  such  testimony,  be 
it  worth  much  or  little,  is  admissible  as  an  aid  to  its  solution. 

We  perceive  no  other  error  in  the  record;  but  for  that  indi- 
cated the  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial  consistent  vnth  this  opinion. 

Homicide.  —  Admissibility  in  Evidence  of  threats  made  by  deceased: 
DukesY.  State,  11  Ind.  557;  71  Am.  Dec.  371,  380,  note;  Campbell  v.  People, 
16  111.  17;  61  Am.  Dec.  49;  Keener  v.  State,  18  Ga.  194;  63  Am.  Deo.  269; 
Brumley  v.  State,  21  Tex.  App.  222;  57  Am.  Rep.  612. 

HOBUCIDK  13  NOT  EXCUSED  BY  THREATS  OF  DECEASED  COMMUNICATED  to 

the  accused,  but  unaccompanied  by  acts  endangering  bis  safety:  People  r. 
Campbell,  59  CaL  243;  43  Am.  Rep.  257;  GUmore  v.  People,  124  111.  380. 
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[85  Kentucky,  l&5.] 
Co-tenancy  —  Advebsb  Po3.se33Ion.  —  Althouoh,  as  General  Rttls,  Ek- 
TBY  or  One  Tenant  in  Common  will  Inure  to  the  benefit  of  all,  yet 
he  may  so  enter  and  hold  as  to  render  his  entry  and  possession  adverse, 
and  an  ouster  of  co-tenants;  and  where  the  vendee  of  one  tenant  in  com- 
mon sets  up  claim  in  his  own  right  to  the  whole  tract  of  land,  and  enters 
and  holds  possession  openly  and  continuously  for  more  than  the  statu- 
tory period,  his  possession  is  adverse,  and  a  recovery  by  the  other  ten- 
ants in  common  is  barred,  although  they  had  no  actual  notice  of  the 
adverse  character  of  the  possession. 
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Action  to  recover  a  certain  tract  of  land.  The  opinioa 
states  the  case. 

William  Bowling,  for  the  appellant. 

J.  D.  JoneSj  R.  D.  Davis^  E.  F.  Duliuy  and  A.  Duvall,  for  the 
appellees. 

Lewis,  J.  About  the  year  1840  Hiram  Biggs  purchased  of 
one  Rice,  the  patentee,  the  land  in  controversy,  receiving  a 
bond  for  title,  but,  without  taking  actual  possession,  removed 
to  the  state  of  Ohio,  where  he  died  about  1841  or  1842.  And 
some  time  thereafter,  his  widow  and  eight  children  removed 
on  the  land,  erecting  a  house  and  occupying  it  until  1848, 
when  the  title  bond  given  by  Rice  was  assigned,  or  attempted 
to  be  assigned,  by  the  widow  and  three  of  the  children  t<y 
Thompson,  who  thereupon  took  possession.  Thompson  sold 
the  land  soon  after  his  purchase  to  Pennington,  and  he  to 
Dickerson,  who  held  possession  until  1861  or  1862,  when  he 
sold  it  to  Ross,  who  held  and  claimed  all  the  land  as  his  own 
until  1869,  when  he  sold  and  conveyed  it  to  appellant.  Green- 
hill,  who  has  held  and  claimed  it  ever  since. 

This  action  was  brought  May  9,  1881,  by  the  seven  heirs  at 
law  of  Hiram  Biggs,  one  of  them  having  died,  to  recover  the 
entire  tract.  But  the  court  rendered  judgment  for  only  four 
sevenths,  dismissing  the  petition  as  to  the  three  children,  who^ 
with  their  mother,  executed  the  assignment  of  the  title  bond 
to  Thompson  in  1848. 

There  is  filed  as  an  exhibit  with  the  amended  petition  a 
copy  of  the  record,  or  part  of  the  record,  of  an  action  by 
Thompson  against  Rice  and  the  widow  and  children  of  Hiram 
Biggs,  instituted  in  1854,  in  which  he  filed  the  title  bond  men- 
tioned, and  asked  for  a  conveyance  to  him  by  Rice  of  three 
eighths,  intended  to  be  three  sevenths  of  the  land,  in  virtue 
of  the  sale  and  transfer  to  him  by  the  widow  and  three  chil- 
dren in  1848,  and  judgment  was  in  1859,  in  that  action,  ren- 
dered accordingly.  But  whether  a  deed  was  made  to  him,  or 
to  the  other  four  children  of  Hiram  Biggs,  in  pursuance  of  the 
judgment,  does  not  appear.  But  in  1865  he  made  an  absolute 
deed  for  the  whole  land  in  severalty  to  Ross,  who  was  then  in 
possession,  as  he  had  been  since  1862,  when  he  purchased  from 
Dickerson. 

At  the  date  of  the  assignment  of  the  bond,  in  1848,  none  of 
the  children  were  of  full  age,  and  it  of  course  might  there- 
after have  been  avoided  by  the  three  children.     But  all  wer* 
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of  the  age  of  twenty-one  years  in  1865,  when  the  deed  was 
made  by  Thompson  to  Ross. 

The.  ground  upon  which  the  lower  court  decided  the  statute 
of  limitation  constituted  no  bar  to  recovery  by  the  four  chil- 
dren not  parties  to  the  assignment  in  1848,  and  rendered 
judgment  in  their  favor  for  four  sevenths  of  the  land,  is,  that 
Thompson  and  his  vendees  entered  and  held  as  tenants  in 
common  with  them. 

There  can  be  no  question  of  the  correctness  and  frequent 
application  by  this  court  of  the  general  rule  that  the  entry  of 
one  tenant  in  common  will  inure  to  the  benefit  of  all.  But, 
in  regard  to  it,  this  court,  in  the  case  of  Gill  v.  Faunileroy^s 
Heirs,  8  B.  Mon.  177,  said:  "This  proposition  is  based  upon 
the  supposition  that  the  entry  is  made  either  eo  nomine  as 
tenants  in  common,  or  that  it  is  silently  made,  without  any 
particular  avowal  in  regard  to  it,  or  without  notice  to  a  co- 
tenant  that  it  was  adverse.  An  entry  of  the  latter  character 
would  not  be  presumed  adverse.  So,  also,  possession  by  one 
tenant  in  common  as  such  will  be  the  possession  of  the  co- 
tenants  also;  and  in  the  absence  of  proof  to  the  contrary,  the 
presumption  would  be  that  the  possession  was  so  held.  But 
the  doctrine  has  been  long  since  held,  and  the  authorities  al- 
ready cited  sustain  it,  that  one  tenant  in  common  may  so  en- 
ter and  hold  as  to  render  the  entry  and  possession  adverse, 
«nd  amount  to  an  ouster  of  a  co-tenant." 

We  do  not  think  the  thirty  years'  statute  can  avail  appel- 
lant in  this  case.  For  although  more  than  that  period  of 
time  elapsed  from  1848  to  the  commencement  of  this  action, 
in  1881,  there  is  not  sufficient  evidence  to  show  that  Thomp- 
son, or  any  of  his  vendees,  previous  to  1865,  purchased, 
claimed,  or  held  the  whole  land  in  severalty.  On  the  con- 
trary, Thompson,  in  the  action  instituted  by  him  in  1854, 
presumably  for  the  benefit  of  his  vendees,  claimed  only  an 
undivided  interest  of  three  sevenths,  and  recognized  the  title 
of  appellees  to  the  remaining  four  sevenths.  Consequently, 
the  cause  of  action  did  not  accrue  to  appellees  until  after  that 
time. 

But  from  1865,  Ross  and  appellant,  his  immediate  vendee, 
held  and  claimed  under  the  deed  of  that  date,  which  conveyed 
title  to  the  whole  land,  and  their  possession,  having  been  ac- 
tual, open,  and  continuous,  amounted  to  a  denial  of  the  title 
of  appellees  to  any  part  of  it.  It  is  true,  it  does  not  satisfac- 
torily appear  that  appellees  had  actual  notice  fifteen  years 
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before  the  commencement  of  this  action  that  the  possession 
was  claimed  to  be  adverse  to  them.  But  actual  notice  has 
never  been  held  by  this  court  to  be  necessary  in  order  to  con- 
stitute adverse  holding  a  bar  to  recovery  in  such  case,  it  being 
deemed  sufficient  when  one  joint  owner  holds  and  claims  the 
land  continuously,  and  in  such  manner  as  to  apprise  the  other 
joint  owner's  of  the  adverse  character  of  the  possession:  Rus' 
selVs  Heira  v.  Marks'a  Heirs,  3  Met.  37. 

In  Farrovo'a  Heirs  v.  Edmundson,  4  B.  Mon.  605,  41  Am. 
Dec.  250,  decided  in  1844,  it  was  held  that,  in  analogy  to  the 
rules  applicable  to  landlord  and  tenant,  an  agent  might  place 
himself  in  a  hostile  attitude  to  his  principal,  and  by  openly 
and  publicly  claiming  and  treating  the  land  as  his  own, 
alienating  portions  of  it  and  delivering  the  possession,  and 
continuing  such  acts  for  more  than  twenty  years,  justify  a 
presumption  of  notice  from  the  time  he  thus  placed  himself  in 
an  attitude  of  hostility  to  the  title  of  his  principal. 

In  Riggs  v.  Dooley,  7  B.  Mon.  236,  it  was  held  that  as  sooq 
as  the  purchaser  of  one  tenant  in  common  set  up  claim  in  his 
own  right  to  the  whole  tract,  and  claimed  to  hold  against  all 
the  heirs,  his  possession  was  adverse,  and  the  statute  com- 
menced running  against  the  two  heirs  who  had  been  tenants 
m  common  with  him,  as  soon  as  they  had  notice  of  the  adverse 
holding.  And  after  a  lapse  of  twenty  years'  continued  asser- 
tion of  right,  notice  from  the  commencement  of  the  adverse 
holding  might  be  presumed.  And  it  was  so  expressly  held  in 
RusseWs  Heirs  v.  Maries's  Heirs,  just  referred  to:  Gill  v.  Faunt' 
leroy's  Heirs,  8  B.  Mon.  177;  Larman  v.  Hiiey^s  Heirs,  13  Id.  436. 

In  this  case,  the  evidence  is  conclusive  that  from  1865  Rosa 
and  appellant  held  and  claimed  the  land  adverse  to  the  title 
of  appellees,  openly  and  continuously,  and  in  such  manner  as 
to  apprise  them,  for  more  than  fifteen  years  before  the  com- 
mencement of  the  action;  and  according  to  the  well-settled 
doctrine  of  this  court,  and  the  policy  of  the  law,  they  must  be 
presumed  to  have  had  notice  thereof  from  the  commencement 
of  the  adverse  possession.  Consequently,  the  statute  of  limi- 
tation is  a  bar  to  any  recovery,  and  the  judgment  must  be  re- 
versed, and  cause  remanded,  with  directions  to  dismiss  the 
petition  of  appellees. 


CO-TENANCT  —  OUSTBB  A3  BKTWKBN   TENANTS  IN  COMMON:    AnMlJf   Y.   D& 

Sauamre,  26  S.  C.  497;  4  Am.  St.  Rep.  725,  and  cases  collected  in  note  733;. 
Burnt  V.  Eeadrick,  85  Tenn.  102. 
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SOLB  USK  AKD  OOOUFATION  OV  COMMOK  PrOPBBTT    BT    OnK    TbKAKT  IN 

Common  does  not  Cbeatb  Relation  ov  Landlord  and  Tenant  between 
him  and  his  co-tenant,  nor  render  him  liable  for  rent,  whether  the  property 
be  real  or  personal:  Hamby  v.  Wally  48  Ark.  135;  3  Am.  St.  Rep.  218. 

Tenant  in  Ck>MH0N  cannot  Make  his  Possession  Adverse  to  his  Co- 
tenant,  EXCEPT  BT  AcrruAL  Ouster,  or,  in  the  absence  of  that,  it  takea 
twenty  years'  adverse  possession  to  bar  the  co-tenant's  right  of  entry:  Page 
T.  Branch,  97  N.  C.  97;  2  Am.  St.  Rep.  281;  Breden  v.  McLaurint  98  N.  0. 
807. 


Habpeb  V.  Habpeb. 

[85  Ekntdckt,  160.J 

Xqutit.  —  Court  or  Equttt  will  Set  Aside  Convxtakoi  at  Instanob 
or  Grantor,  although  it  was  intended  to  defeat  the  law,  if  the  parties 
did  not  stand  npon  an  equal  footing,  and  the  conveyance  was  procured 
through  the  false  representations  of  the  grantee.  In  such  case,  the  par- 
ties are  in  delicto,  but  not  in  pari  delicto. 

Conveyance  by  Aged  Mother  or  Bulk  or  her  Estate  to  her  Son, 
Induced  thereto  by  the  latter's  false  and  fraudulent  representation  that 
a  suit  for  slander  was  about  to  ba  commenced  against  her,  which  would 
result  in  the  loss  of  all  her  property,  will  be  set  aside  at  the  instance  of 
the  grantor. 

Fontaine  T.  jPoa;,  Jr.,  for  the  appellant. 

/.  T,  O'Neal  and  W.  L,  Jackson,  Jr.,  for  the  appellees. 

Holt,  J.  When  the  conveyances  now  in  question  were 
executed,  the  appellant,  Harriet  Harper,  was  a  widow,  and 
seventy-three  years  of  age.  She  then  had  three  living  chil- 
dren, two  of  whom  resided  in  distant  states,  while  her  son, 
the  appellee,  Charles  Harper,  who  was  then  thirty-five  years 
old,  lived  near  her,  and  in  whom  at  that  time  she  appears  to 
have  had  implicit  confidence.  She  was  the  owner  of  three 
houses  and  lots  in  the  city  of  Louisville.  On  February  21, 
1881,  she  had  her  vendor  convey  one  of  them,  subject  to  a  life 
estate  in  her,  to  Sallie  Harper,  the  daughter  of  her  son,  Charles 
Harper,  with  the  further  condition  that  in  the  event  of  the 
granddaughter's  death  without  lawful  issue,  it  should  pass  to 
a  grandson,  Arthur  Harper,  the  son  of  Charles  Harper.  On 
September  27,  1881,  she  conveyed  the  other  two  lots  to  Charles 
Harper,  in  trust,  to  be  conveyed  by  him  to  his  two  children, 
Sallie  and  Arthur,  when  they  became  of  age;  but  if  either 
died  before  that  time,  then  the  survivor  was  to  have  them;  or 
if  both  so  died,  then  they  were  to  pass  to  Charles  Harper. 
She  retained  no  estate  of  any  character  in  these  two  lots,  or 
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any  interest  in  the  revenue  arising  therefrom.  Upon  the  con- 
trary, the  deed  provided  that  the  profits  thereof  were  to  go, — 
1.  To  pay  taxes,  insurance,  and  necessary  repairs  upon  the 
property;  2.  For  the  support  and  education  of  the  two  chil- 
dren; and  any  residue  remaining  was  to  be  invested  until 
their  majority  for  their  benefit.  This  left  her  with  but  little, 
if  any,  estate,  save  her  life  interest  in  the  lot  conveyed  by  the 
first-named  deed,  and  upon  which  there  is  a  small  house,  in 
which  she  is  now  residing.  In  fact,  she  is  now,  in  her  old 
age,  in  destitute  circumstances,  while  her  son  Charles  and  his 
family  are  living  upon  the  rents  arising  from  the  property 
covered  by  the  trust  deed.  She  asks  that  both  deeds  be  set 
aside,  upon  the  ground  that  their  execution  was  procured  by 
false  representations  made  to  her  by  her  son,  Charles  Harper. 
The  petition  also  substantially  states,  but  not  in  express  words, 
that  they  were  obtained  by  undue  influence  upon  his  part  over 
her;  and  the  answer  makes  this  issue  by  expressly  denying 
it.  She  avers  that  a  considerable  sum  of  money  was  stolen 
from  her;  that  she  accused  a  certain  person  of  the  offense 
upon  information  given  to  her  by  her  son,  the  appellee,  Charles 
Harper;  that  he  falsely  and  fraudulently  represented  to  her, 
and  induced  her  to  believe,  that  the  accused  party  was  about 
to  sue  her  for  slander;  that  it  would  result  in  the  loss  of  all  of 
her  property,  and  reduce  her  to  poverty,  and  thus  procured 
her  to  execute  the  deeds,  ostensibly  to  protect  her,  but  in  fact 
to  obtain  the  estate  for  himself.  The  testimony  of  the  appel- 
lant supports  this  version  of  the  transaction,  but  is  in  direct 
conflict  with  that  of  her  son.  The  wife  of  the  latter  also  con- 
tradicts the  appellant  to  some  extent;  but  of  course  the  rep- 
resentations might  have  been  made  without  her  knowledge. 
The  attorney  who  prepared  the  trust  deed  testifies  that  it  was 
done  by  the  direction  of  the  appellant,  and  that  she  under- 
stood it. 

But  two  other  witnesses  testify  in  the  case.  They  are  dis- 
interested. The  one  says  that  he  heard  the  appellant  say  that 
she  intended  to  give  her  property  to  Charles  Harper's  chil- 
dren. The  other  testifies  that  the  appellee,  Charles  Harper, 
told  him  that  his  mother  had  charged  the  party  with  the 
theft;  that  he  was  afraid  she  would  be  sued  for  it;  that  he 
wanted  to  fix  her  property  so  that,  in  that  event,  a  judgment 
could  not  be  collected,  and  that  this  was  the  object  of  the 
trust  deed. 

This  is  substantially  all   the  testimony  in  the  case.     It 
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appears,  however,  that  the  money  was  not  lost  until  July  11, 
1881;  and  the  attack  upon  the  deed  of  February  21,  1881, 
appears  to  have  been  abandoned  during  the  progress  of  the 
case.  In  fact,  the  appellant,  in  her  testimony,  does  not  seem 
to  question  it,  nor  is  it  now  assailed  in  argument.  No  further 
notice  will  therefore  be  taken  of  it. 

It  is  impossible  to  be  entirely  sure  of  the  true  state  of 
case,  owing  to  the  contradictory  character  of  the  testimony. 
The  probabilities  must  therefore  be  thrown  into  the  scale. 
The  surrounding  circumstances  must  be  considered.  They 
favor  her  claim.  It  is  difficult  to  suppose  that  the  appellant 
would  have  deeded  away  nearly  all  of  her  property,  reserv- 
ing not  even  a  life  estate  in  it,  or  any  of  the  income  arising 
from  it,  and  leaving  her  without  any  means  of  support,  unless 
there  had  been  some  motive  or  impelling  power  driving  her 
from  competency  to  poverty  stronger  than  her  afiFection  for 
her  grandchildren.  It  occurred,  too,  soon  after  the  loss  of  her 
money.  No  cause,  sufficient  in  our  opinion  to  account  for  it, 
is  even  hinted  at  in  this  record,  save  the  fear  of  a  suit  for 
slander,  and  the  possible  consequent  loss  of  her  property. 
There  is  no  testimony  in  the  case  tending  to  show  that  this 
belief  was  created  in  her  mind  in  any  other  way  than  through 
the  talk  of  her  son  to  her.  If  it  existed,  as  we  think  it  did, 
then  its  creation  is  unaccounted  for  save  in  this  way.  No  suit 
was  ever  brought,  and  it  is  not  shown  that  the  party  ever  in- 
tended to  bring  any.  Indeed,  it  was  utterly  unheard  of,  so 
far  as  this  record  discloses,  sn,ve  from  the  tongue  of  Charles 
Harper,  but  yet  the  old  lady's  mind  was  filled  with  this  belief. 
In  her  imagination,  poverty  in  her  old  age  stared  her  in  the 
face.  Grim  want  was  at  her  door;  and  in  this  supposed  emer- 
gency she  had  no  one  at  hand  to  trust,  or  upon  whose  judg- 
ment she  could  rely,  save  that  son,  in  whom  not  only  her 
confidence  was  reposed,  but  an  undoubting  faith  that  he 
would  do  right  by  his  mother.  It  is  urged,  however,  that  if 
this  be  so,  yet  she  must  be  turned  out  of  court,  because  it  was 
an  efibrt  to  defeat  the  law,  to  which  she  was  a  party.  Inter 
partes  in  pari  delicto,  potior  est  conditio  defendentis. 

It  is  true  that  in  cases  of  executed  contracts,  if  the  parties 
be  in  pari  delicto,  they  will  be  left  where  they  have  placed 
themselves.  They  do  not  come  into  court  with  clean  hands. 
If,  however,  one  party  is  but  an  instrument  in  the  hands  of 
the  other,  then  they  are  not  in  pari  delicto.  Judge  Story  says: 
**  One  party  may  act  under  circumstances  of  oppression,  im- 
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position,  hardship,  undue  influence,  or  great  inequality  of  con- 
dition or  age,  so  that  his  guilt  may  be  far  less  in  degree  than 
that  of  his  associate  in  the  offense."  In  such  a  case  they  are, 
perhaps,  in  delicto,  but  not  in  pari  delicto.  The  act  may  in- 
deed be  substantially  that  of  the  one  party.  Thus  the  lavr 
forbids  the  payment  of  usury;  but  if  the  borrower  seeks  equity 
for  relief,  it  will  be  afforded;  or  if  he  has  paid  it,  he  may  re- 
cover it  back.  The  rule  particeps  criminis  does  not  apply.  He 
is  not  in  pari  delicto.  He  is  the  slave  of  the  lender,  —  is  in 
vinctUis, — and  must  submit  to  his  necessities. 

A  court  of  equity  will  interpose  and  set  aside  an  instrument 
as  between  the  parties  to  it,  although  it  was  intended  to  defeat 
the  law,  if  the  parties  did  not  stand  upon  an  equal  footing, 
and  if  the  one  influenced  and  controlled  the  conduct  of  the 
other;  and  when  a  relation  of  trust  and  confidence  exists,  tha 
party  in  whom  it  is  reposed,  and  who  has  obtained  a  benefit, 
should  show  an  undoubted  right  to  it.  The  onus  is  upon  him  to 
make  it  appear  that  the  transaction  was  fair  and  proper;  and 
relief  will  not  be  denied  to  the  one  least  in  fault,  if  he  has 
been  led  into  it  in  violation  of  confidence  and  by  exciting  false 
alarms  or  fear  of  legal  consequences.  If  the  mind  of  one  of 
the  participants  in  the  transaction  exercises  an  undue  influ- 
ence over  that  of  the  other,  whether  by  imposition  or  threats 
upon  the  one  side,  and  confidence  or  weakness  upon  the  other, 
equity  will  grant  relief  to  the  latter.  Even  if  the  party  had 
Buflicient  capacity  to  contract,  yet  if,  through  trusting  confi- 
dence, the  other  has  led  him  into  the  illegal  act,  and  then  im- 
posed upon  him,  such  relief  will  not  be  refused. 

In  Osborne  v.  Williams,  18  Ves.  382,  a  father  and  son  entered 
into  a  contract  in  violation  of  a  statute.  It  had  been  executed 
by  the  son,  and  the  father  had  derived  a  benefit  therefrom. 
Both  parties  having  died,  the  representatives  of  the  son  sued 
those  of  the  father  for  an  account,  and  relief  was  granted  upon 
the  ground  that  while  the  parties  were  in  delicto,  yet  they  were 
not  in  pari  delicto 

In  Pinckston  v.  Brown,  3  Jones  Eq.  494,  a  mother,  upon  the 
advice  of  her  son,  executed  a  deed  of  trust  for  the  payment  of 
her  debts,  but  which  left  out  one  of  her  creditors  and  secured 
several  fictitious  notes  executed  to  the  son,  in  whom  she  had 
implicit  confidence;  she  having  paid  all  of  the  bona  fide  in- 
debtedness, the  deed  of  trust  was  vacated  at  her  instance,  the 
court  saying  that  "  the  mother  and  son  were  in  delicto,  but  not 
in  pari  delicto." 
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See  also  the  cases  of  Boyd  v.  De  la  Montagnie,  73  N.  Y.  498; 
29  Am.  Rep.  197;  Barnes  v.  Brown,  32  Mich.  146;  0^ Conner  \, 
Ward,  60  Miss.  1025;  Freelove  v.  Cole,  41  Barb.  318;  and  An- 
derson V.  Merideth,  82  Ky.  564,  where  it  is  held  that  if  the 
mind  of  one  of  the  actors  in  a  fraud  exercises  an  undue  do- 
minion over  that  of  the  other  by  reason  either  of  physical  or 
intellectual  weakness,  or  from  a  confidence  admitting  of  im- 
position, then  the  general  rule  that  equity  will  not  aid  either 
party  to  it  does  not  apply. 

In  the  case  now  presented,  the  parties  did  not  stand  upon  an 
equal  footing.  They  were  not  dealing  at  arms'-length.  The 
son  had  the  confidence  of  his  widowed  mother.  Such  a  rela- 
tion existed  as  gave  him  special  power  over  her;  but  the  filial 
love  due  to  her  seems  to  have  cringed  to  self-interest,  and  he 
is  found  practicing  on  the  weakness  and  confidence  of  his 
aged  mother.  She  was  not  in  debt;  no  creditor  was  to  be  de- 
frauded; and  under  the  circumstances,  the  deed  must  be  re- 
garded as  the  creature  of  the  false  alarm  of  legal  consequencea 
in  her  mind,  but  of  which  he  was  the  author,  and  is,  therefore, 
his  act,  rather  than  that  of  the  mother. 

Judgment  reversed,  with  directions  to  render  a  judgment 
annulling  the  deed  of  September  27,  1881,  and  directing  a  re- 
conveyance to  the  appellant  of  the  property  described  in  it, 
and  for  further  proceedings  in  harmony  with  this  opinion. 


Relief  of  Gbantoe  from  a  Conveyance,  the  Object  of  Which  was 
TO  Evade  Some  Law,  oe  to  Accomplish  Some  Unlawful  Pukposb.  — It  i* 
an  established  general  principle,  that  as  between  parties  in  pari  delicto,  stand* 
ing  upon  an  equal  footing,  no  relief  will  be  given  by  the  courts.  In  such  a 
case,  the  parties  will  be  left  in  the  position  where  they  have  knowingly  and 
willfully  placed  themselves:  See  Boyd  v.  Barclay,  1  Ala.  34;  34  Am.  Dec. 
762,  and  note  765;  Hooker  v.  De  Paha,  28  Ohio  St.  251;  KaJm  v.  Walion,  Sup. 
Ct  Ohio,  1889;  Solinger  v.  Earle,  82  N.  Y,  393;  Harvey  v.  Vamey,  98  Mass. 
118;  Booker  v.  Wingo,  Sup.  Ct.  S.  C,  1888;  Sliaw  v.  Carlile^  65  Tenn.  594, 
605;  Ooudy  v.  OebhaH,  1  Ohio  St.  262;  Fletcher  v.  Fletcher,  2  McAr.  38.  But 
the  rule  is  not  one  of  universal  application,  and  even  where  the  parties  are  in 
pari  delicto,  the  court  may  interfere  and  grant  relief,  where  public  policy  re- 
quires its  intervention,  though  the  result  may  be  that  a  benefit  will  be  de- 
rived by  a  plaintiff  who  is  in  equal  guilt  with  the  defendant.  In  such  cases, 
the  guilt  of  the  respective  parties  is  not  considered  by  the  court,  which  looks 
only  to  the  higher  right  of  the  public,  the  guilty  party  to  whom  relief  i» 
granted  being  only  the  instrument  by  which  the  public  is  served:  See  Hoi- 
man  v.  Johnson,  Cowp.  341;  Osborne  v.  Williams,  18  Ves.  379;  Reynell  v.  Sprye, 
I  De  Oex,  M.  &  G.  660;  W.  v.  B.,  32  Beav.  574;  Clemens  v.  Clemens,  28  Wis. 
637;  9  Am.  Rep.  520;  Tracy  v.  Talmage,  14  N.  Y.  162;  67  Am.  Dec.  132,  and 
note  153.  And  it  is  said  that  "  courts  are  and  should  be  cautiou3  in  afford- 
ing relief  to  a  fraudulent  grantor,  or  other  violator  of  the  law  under  this 
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«zcepti«n,  and  shonld  act  only  where  it  is  evident  that  some  greater  publio 
{[ood  can  be  snbserved  by  action  than  by  inaction  ":  Cooper,  J.,  in  O'Conner 
▼.   Ward,  60  Misa.  1025.  1037;  and  see  Renfrew  v.  McDonald,  11  Hun,  254. 

But  unless  the  parties  are  strictly  in  pari  delicto  as  well  as  t»  delicto,  the 
«ourts  are  not  disposed  to  apply  the  maxim  rigidly.     And  where  the  party 
«eeking  relief  is  loss  to  blame  than  the  other,  or  if  it  appears  that  one  paxty 
may  have  acted  under  circumstances  of  oppression,  imposition,  undue  inBn- 
«nce,  or  great  inequality  of  condition,  so  that  bis  guilt  may  bo  far  less  than 
that  of  his  associate  iu  the  ofieuse,  the  court  will  weigh  tlio  degrees  of  guilt, 
aud  afford  relief  to  the  more  innocent  party:  Roman  v.  Mali,  42  Md.  513; 
Anderson  v.  Merideth,  82  Ky.  664;   Freelove  v.  Cole,  41  Barb.  326;  41  N.  Y. 
€19;  tiarrimjton  v.  Grant,  64  Vt.  236;  Poatonv.  Balch,  69  Mo.  115.     Recent 
decisions  afford  numerous  illustrations  of  the  application  of  this  doctrine. 
Thus  where  a  husband  represented  to  his  wife  that  she  was  liable  for  certain 
'debts,  for  which  in  fact  she  was  not  liable,  and  that  the  creditors  would  take 
lier  property  therefor,  and  in  that  belief,  and  with  the  purpose  of  defraud- 
ing  such  creditors,  she  transferred  her  property  to  her  husband,  the  convey- 
ance was  set  aside:  Boyd  v.  De  la  Montagnie,  73  N.  Y.  498;  29  Am.  Rep. 
197.     So  where  a  mother  was  induced  by  the  statements  and  persuasion  of 
iier  daughter  to  1>elieve  that  she  was  in  danger  of  losing  her  land  through 
litigation  of  her  sou's  wife  unless  she  conveyed  it  to  her  daughter,  and  she 
did  convey  it  for  the  purpose  of  protecting  it  therefrom,  such  representations 
i>eing  untme,  and  such  apprehensions  in  fact  groundless,  the  deed  was  set 
aside:  Kleeman  v.  Peltzer,  17  Neb.  381;  and  see  Harrington  v.  Grant,  64  Vt. 
'236.     So  of  a  conveyance,  where  the  parties  thereto  were  brothers,  and  the 
grantor  was  a  cripple,  weak  in  body  and  mind,  and  under  the  control  of  the 
grantee,  by  whom  his  fears  were  operated  upon  by  making  him  believe  that 
he  was  in  danger  of  losing  his  property  by  reason  of  a  threatened  suit  for 
breach  of  promise,  for  which  there  was  no  foundation  in  fact,  and  there  was 
ao  consideration  paid  and  none  to  be  paid,  and  the  conveyance  was  induced 
l>y  the  fears  of  the  grantor  and  the  promise  of  the  grantee  to  reconvey  the 
land:  Uolliway  v.  Holliway,  77  Mo.  392.     So  where  a  person  who  was  igno- 
rant and  of  weak  intellect,  under  the  influence  and  advice  of  another,  exe- 
cuted to  the  latter  a  note  and  mortgage  in  fraud  of  his  creditors  and  without 
consideration,  it  was  held  that  he  was  not  debarred  from  relief:  Davidson  v. 
iJarter,  55  Iowa,  117.     And  the  doctrine  was  asserted  that  where  a  stronger 
anind  takes  advantage  of  a  weaker,  and  by  persuasion  and  influence  procures 
the  unlawful  act,  the  maxim  in  pari  delicto  ceases  to  be  applicable:  Id.  119. 
"Where  a  conveyance,  in  fraud  of  creditors,  was  made  to  an  attorney,  in  ac- 
-cordance  with  and  pursuant  to  his  advice,  it  was  held  that  the  grantor  could 
recover  back  for  his  own  use  the  property  transferred,  such  a  case  constitut- 
ing an  exception  to  the  general  rule  that  the  fraudulent  grantor  cannot  undo, 
for  his  own  benefit,  the  transfer  he  has  made:  Ford  v.  Harrington,  16  N.  Y. 
285;  and  see  Barnes  v.  Brmon,  32  Mich.  146.     It  is,  however,  held  that  if  the 
parties  to  an  illegal  transaction  are  in  pari  delicto,  the  mere  fact  that  at  the 
time  of  such  transaction  the  relation  of  attorney  and  client  existed  between 
them  will  give  the  latter  no  claim  to  the  aid  of  a  court  of  equity  to  have  re- 
«tored  to  him  the  property  of  which  the  former  has  become  possessed  by  their 
Joint  fraud.     The  relation  of  attorney  and  client  alone  will  not  except  the 
from  the  general  rule:  Roman  v.  MaU,  42  Md.  513. 
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James's  Administrator  v.  Trustees  op  Harrods- 
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C0BPORATION3.  —  FaILUBB  ON  PaRT  OP  MUNICai'AL    CoBPOEATION  TO  PrO- 

viDB  Means  for  abating  a  nuisance  wholly  on  private  property,  and 
caased  by  the  act  of  the  owner  alone,  or  the  omission  of  its  officers  to 
abate  the  nuisance  when  the  means  are  provided,  gives  no  cause  of  action 
against  the  corporation  to  one  who  is  injured  by  such  neglect  of  duty. 

Thomas  C.  Bell  and  Phil.  B.  Thompson^  for  the  appellant. 
0.  S.  Posten  and  R.  P.  Jacobs,  for  the  appellees. 

Peyob,  C.  J.  The  appellant's  intestate  was  seriously  in- 
jured by  a  stone  thrown  by  a  blast  of  powder,  that  was  made 
on  the  lot  of  one  of  the  residents  of  the  town,  preparatory  to 
the  erection  of  a  building  upon  it  by  the  owner. 

An  action  was  instituted  by  the  person  injured  against  th& 
town  of  Harrodsburg,  in  which,  it  is  alleged  that  the  excava- 
tion was  made  on  the  lot  by  the  consent  of  the  city,  and  the 
blasting  of  stone  permitted  for  several  days,  the  stones  falling 
in  the  streets  of  the  city,  so  as  to  endanger  the  lives  of  its  citi- 
zens and  those  passing;  and  finally,  one  of  the  stones  striking 
the  plaintiff  on  the  foot,  crushing  it,  rendering  him  a  cripple 
for  life.  It  is  alleged  that  the  blasting,  as  it  was  conducted^ 
was  a  nuisance,  and  so  known  to  the  ofl&cers  of  the  city  gov- 
ernment, and  they  neglected  to  abate  it,  or  take  any  steps  for 
the  protection  of  those  passing  against  the  danger.  The  plain- 
tiff died,  and  the  action  is  here  in  the  name  of  his  personal 
representative,  who  has  appealed  from  a  judgment  sustaining 
a  demurrer  to  the  petition  and  dismissing  the  action. 

It  is  not  alleged  that  the  nuisance  was  committed  under  or 
by  the  direction  of  the  trustees  of  the  town,  or  that  the  town 
had  any  interest  in  the  lot  or  the  excavation  that  was  being 
made  upon  it.  The  lot  formed  no  part  of  the  public  streets  or 
alleys  of  the  town,  was  not  used  as  a  park  or  pleasure-ground 
by  the  town,  and  the  town  was  in  no  manner  connected  with 
the  wrong,  except  in  consenting  to  the  erection  of  the  building. 
It  is  not  alleged  that  the  building  or  excavation  was  a  nuisance, 
or  endangered  the  lives  of  the  people,  but  it  is  averred  only 
that  the  mode  of  blasting  the  rock,  conducted  by  the  owner,  or 
those  in  his  employ,  was  dangerous  to  the  passers-by,  and  re- 
sulted in  the  injury  complained  of.  The  legislative  power  of 
the  town  may  have  authorized  the  abatement  of  nuisances^ 
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and  the  imposition  of  penalties  by  the  authorities  on  those 
who  create  a  nuisance  on  their  own  lots,  and  yet  we  are  aware 
of  no  rule  that  would  make  the  town  liable  in  a  civil  action  for 
a  failure  to  pass  ordinances  for  the  suppression  of  such  nui- 
sances, or  to  enforce  these  laws  through  the  proper  oflBcers 
when  enacted.  The  public  streets  of  the  town,  under  the  im- 
tnediate  control  of  the  trustees  or  the  municipal  authorities, 
must  be  kept  unobstructed,  and  when  an  injury  results  to  the 
citizen  by  reason  of  a  neglect  of  duty  in  this  regard  by  the 
proper  authorities,  a  civil  action  may  be  maintained;  and  so 
of  other  property  within  the  corporate  limits  and  belonging 
to  the  corporation.  Here  an  action  is  attempted  to  be  main- 
tained by  a  private  citizen  against  the  town  because  of  the 
negligent  conduct  of  the  owner  on  his  own  lot  in  making  an 
excavation  by  the  use  of  powder  that  had  become  dangerous 
to  the  adjoining  property,  or  to  persons  passing  on  the  street 
adjacent. 

The  city  might  have  notified  the  owner  to  cease  blasting, 
but  the  failure  of  the  owner  to  comply  with  the  request  would 
not  make  the  city  liable  for  failing  to  take  such  action  as  was 
necessary  to  abate  the  nuisance.  The  town  may  have  had 
no  ordinance  on  the  subject,  and  the  remedy,  if  adopted,  not 
adequate  to  suppress  the  wrong;  and  still,  for  the  failure  of 
either  legislative  or  judicial  department  of  the  town  to  per- 
form its  duty  in  this  regard,  no  action  would  lie.  The  owner 
would  be  liable  to  an  indictment  at  the  instance  of  the  public, 
and  also  to  an  action  by  the  party  receiving  a  private  injury 
by  reason  of  the  wrong,  but  as  to  the  town  no  liability  would 
€xist.  The  power  of  a  town  or  city  to  suppress  or  abate  a 
nuisance,  like  all  other  powers,  is  derived  solely  from  the  legis- 
lature; and  that  a  town  is  responsible  for  not  abating  a  nui- 
sance, both  to  the  public  and  to  the  private  citizen  who  has 
received  a  special  injury,  may,  as  a  general  rule  be  conceded; 
but  in  all  such  cases  the  injury  complained  of  must  arise 
either  from  the  neglect  of  the  town  in  the  attempt  to  discharge 
a  public  duty  for  the  benefit  of  the  public,  such  as  improving 
its  streets,  digging  its  public  wells,  or  erecting  other  public 
works,  or  in  omitting  to  keep  such  improvements  in  a  condi- 
tion that  protects  the  public  or  the  private  citizen  from  dan- 
ger. In  all  such  cases  the  town,  if  a  nuisance  is  caused  by 
the  neglect  of  its  ofiicials,  or  by  others  on  its  public  grounds, 
is  answerable  in  damages,  either  to  the  state  or  the  citizen,  or 
both,  when  a  special  injury  accrues  to  the  latter. 
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The  erection  of  improvements  within  a  city  being  necessary, 
the  work  must  be  done  in  an  ordinarily  skillful  manner,  and 
if  not,  and  an  injury  results  to  the  citizens,  the  town  will  be 
responsible.  But  for  neglecting,  through  its  ofiQcers,  to  dis- 
charge certain  oflQcial  acts,  that  is,  to  abate  a  nuisance  on 
private  property  caused  by  the  act  of  the  owner  alone,  no  re- 
sponsibility exists  for  a  special  injury. 

In  the  case  of  Davis  v.  City  Council  of  Montgomery,  51  Ala. 
139,  23  Am.  Rep.  545,  the  house  of  the  plaintiff  was  burned 
down  by  sparks  from  a  steam-engine  used  by  the  proprietors 
of  an  adjoining  lot.  Although  the  engine  might  have  been 
abated  as  a  nuisance  under  the  city  charter,  and  the  authori- 
ties had  been  notified  of  the  danger,  it  was  held  that  no  re- 
covery could  be  had. 

The  doctrine  contended  for  in  this  case  is,  that  the  town  ia 
bound  to  abate  all  nuisances  within  its  limits,  or  be  respon- 
eible  in  damages  to  those  who  may  be  injured  thereby.  This 
rule  cannot  apply  to  a  municipal  corporation.  The  power  to 
abate  a  nuisance  may  be  expressly  given;  but  the  failure  to 
provide  the  means  of  removing  the  nuisance,  or  the  omission 
of  its  officers  to  remove  it  when  the  means  are  provided,  gives 
no  cause  of  action  to  those  who  are  injured  by  this  neglect  of 
duty.  The  party  creating  the  nuisance  is  liable  in  a  civil 
action,  and  may  be  indicted  for  the  offense.  The  charter  of  a 
town  or  city  usually  gives  it  the  power  to  open  streets,  alleys, 
etc.,  and  to  take  control  of  and  the  custody  of  these  streets,  as 
well  as  the  public  buildings  and  public  grounds;  and  there- 
fore it  becomes  the  duty  of  the  authorities  to  remove  nuisances, 
and  to  prevent  all  obstructions  in  its  public  thoroughfares  cal- 
culated to  endanger  the  lives  of  those  who  are  upon  them. 

In  the  case  of  Parker  v.  Mayor  and  Council  of  Macon,  39 
Ga.  729,  99  Am.  Dec.  48G,  a  dwelling  had  been  destroyed  by 
fire,  leaving  the  walls  of  the  building  on  the  edge  of  the  side- 
walk. The  wall  was  in  such  a  condition  as*  made  it  liable 
to  fall  at  any  moment,  and  injure  those  passing  on  the  street. 
It  did  fall,  and  injured  the  plaintiff,  who  sued  and  recovered 
damages. 

The  result  in  that  case  was  made  to  depend  on  the  duty  of 
the  city  to  keep  its  sidewalks  and  streets  in  a  condition  of 
repair  that  would  render  them  safe  for  those  passing. 

It  was  argued  in  that  case  that  the  wall  was  private  prop- 
erty; but  the  court  held  that  it  was  the  duty  of  the  city  to 
remove  anything  hanging  over   the   sidewalk  which  would 
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probably  work  an  injury  to  those  passing.  That  case  wa» 
likened  to  the  case  of  a  pit  dug  at  the  edge  of  the  street,  with 
no  protection  to  prevent  those  passing  from  falling  or  stepping^ 
over.  Both  were  regarded  as  obstructions  to  the  public  way, 
and  the  city,  having  the  control  of  the  streets,  like  an  indi- 
vidual, could  not  create  the  nuisance,  and  should  not,  by  rea- 
son of  its  charter  contract,  neglect  the  important  duty  of 
keeping  such  a  way  safe  for  those  passing  over  it.  Here  the 
stones  constituted  no  obstruction  to  the  street,  although  the 
lives  of  those  passing  were  endangered.  The  city  had  neither 
the  custody  nor  control  of  the  private  property,  and  is  no  more 
liable  for  the  special  injury  than  if  sky-rockets,  shot  from  the 
yard  of  the  owner,  had  caused  the  town  to  burn  up,  or  had 
injured  those  upon  the  streets;  or,  as  in  the  case  from  Ala- 
bama, where  the  sparks  from  the  engine  had  destroyed  the 
house  of  a  neighbor.  There  is  a  manifest  distinction  betweea 
the  case  before  us  and  that  of  Parker  v.  Mayor  and  Council  of 
MacoUj  supra.  In  the  last-named  case,  the  duty  was  imposed 
upon  the  party  in  possession,  with  the  absolute  control  of  the 
streets  for  the  public  use,  of  keeping  them  in  repair;  and  it 
was  as  much  its  duty  to  remove  the  walls  as  it  was  to  have 
taken  the  debris  from  the  street  after  the  fall.  Its  charter 
obligation  bound  it  to  discharge  this  duty.  In  the  case  before 
us,  the  town  was  empowered  to  legislate  in  regard  to  all  nui- 
sances, and  the  omission  to  provide  a  remedy  against  the 
owner  of  private  property  permitting  the  nuisance,  or  to  exe- 
cute an  ordinance  passed  to  prohibit  such  a  nuisance,  and  to 
abate  it,  is  made  the  foundation  of  the  action.  The  failure  to 
take  legislative  action,  or  to  enforce  the  law  when  enacted  by 
entering  upon  the  private  estate  of  the  citizen  and  staying  the 
manner  of  the  execution  of  the  owner's  work  upon  it,  gives  no 
cause  of  action  against  the  city.  The  failure  to  exercise  that 
governmental  power,  whether  legislative  or  judicial,  is  not 
within  the  class*of  cases  or  the  rule  by  which  the  liability  of 
the  town  is  to  be  determined.  The  judgment  below  is  there- 
fore affirmed.  

Municipal  Corporation  —  LiABrLrrr  vor  Failurb  to  Kimovb  or  Abatb 
NuiSANCK:  McDade  v.  Cliester  City,  117  Pa.  St.  414;  2  Am.  St.  Rep.  681, 
686,  note;   Wrigid  v.  Augusta,  78  Ga.  241;  6  Am.  St.  Rep.  256. 

MuNiciPAi.  Ck)RPORATiox  IS  LIABLE  FOR  Ikjurt  caused  by  nuisance- 
occasioned  by  backing  of  water  by  reason  of  sewer  or  culvert  defectively  con- 
■tructed,  which  would  not  have  occurred  but  for  that  cause,  although  plain- 
tiffa  cellar  had  been  lowered  by  a  prior  owner:  Hkehinu  v.  Mayor,  6S  Md. 
100;  6  Am.  St  Rep.  422. 
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Kemper  v.  Commonwealth. 

[s5  kintucky,  219.  j 
Crimikal  Law. — Punishment  Imposed  by  City  Government  upon  0»- 
rENDEB  FOB  HAVINO  VIOLATED  the  police  regulations  of  the  city  is  no  bar 
to  a  prosecution  by  the  state  for  the  same  acts,  when  they  also  constitute 
an  offense  against  the  laws  of  the  state.  And  the  provision  in  the  city 
charter  which  gives  the  city  court  exclusive  jurisdiction  of  all  offenses 
committed  against  the  ordinances  and  by-laws  of  the  city  means  that  the 
jurisdiction  of  such  court  is  exclusive,  so  far  as  the  act  constitutes  an 
offense  against  the  city. 

W.  T.  ElliSy  for  the  appellant. 
P.  W.  Hardin,  for  the  appellee. 

Bennett,  J.  The  appellant  was  indicted,  tried,  and  con- 
victed in  the  Daviess  circuit  court  for  keeping  and  maintaining 
a  bawdy-house  in  the  city  of  Owensborough,  Daviess  County, 
Kentucky.  Her  fine  was  fixed  by  the  jury  at  $350.  She 
pleaded  in  bar  that  she  had  been  tried  for  the  same  ofiense  and 
convicted  of  it  in  the  city  court  of  Owensborough,  which  court, 
under  the  city  charter  and  by-laws,  had  jurisdiction  to  try  the 
ofiense.  The  circuit  court,  regarding  appellant's  plea  in  bar 
as  insuflBcient,  overruled  it,  and  rendered  judgment  against 
her  for  $350, — the  amount  fixed  by  the  jury.  She  has  ap- 
pealed to  this  court. 

By  the  charter  of  the  city  of  Owensborough,  its  mayor  and 
common  council  are  authorized  to  pass  such  ordinances  as 
they  may  deem  necessary  and  proper  for  the  purpose  of  sup- 
pressing disorderly  houses,  bawdy-houses,  etc.,  within  the  city 
limits,  and  to  prescribe  the  punishment  for  the  violation  of 
such  ordinances.  Pursuant  to  this  power,  the  mayor  and  com- 
mon council  passed  an  ordinance  providing  that  any  person  or 
persons  who  shall,  within  the  city  of  Owensborough,  establish  or 
carry  on,  or  permit  to  be  carried  on,  upon  his  or  her  property, 
any  house  of  ill-fame,  shall,  upon  conviction  for  each  and 
every  ofiense,  be  fined  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars;  that  each  twenty-four  hours 
same  is  carried  on,  or  permitted  to  be  carried  on,  shall  consti- 
tute a  separate  ofiense  under  this  ordinance.  The  city  charter 
also  provides  that  the  city  court  shall  have  exclusive  jurisdic- 
tion of  all  actions  and  prosecutions  for  violations  of  the  ordi- 
nances and  by-laws  of  the  city. 

The  question  is.  Was  the  appellant's  trial  and  conviction  in 
the  city  court  of  Owensborough,  for  having  kept  a  bawdy-house 
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in  the  city,  in  violation  of  the  city  ordinance,  a  bar  to  a  prose- 
cution by  the  state  for  the  same  acts,  which  constituted  an 
ofifense  against  the  laws  of  the  state? 

The  ordinances  and  by-laws  of  the  city  of  Owensborough, 
which  provide  for  the  good  order,  peace,  and  morals  of  the  city, 
are  mere  police  regulations,  and  form  no  part  of  the  criminal 
jurisprudence  of  the  state.  The  state  exercises  its  judicial 
power  in  criminal  cases  arising  under  the  general  criminal 
jurisdiction  of  the  state,  and  where  its  peace,  good  order,  and 
dignity  are  involved. 

The  power  conferred  upon  the  city  of  Owensborough  by  its 
charter,  as  well  as  the  purpose  of  the  ordinance  passed  pursu- 
ant to  the  charter,  was  to  provide  a  mere  police  regulation  for 
the  enforcement  of  good  morals  —  the  suppression  of  bawdy- 
houses  —  within  the  city  limits.  The  city  did  not  attempt  to 
punish  the  appellant  for  any  offense  committed  against  the 
laws  of  the  state.  It  had  no  power  to  inflict  such  punishment. 
The  offense  for  which  she  was  punished  was  committed 
against  the  good  order  and  public  morals  of  the  city.  The 
offense  committed  by  appellant  against  the  city  and  the  state, 
although  consisting  of  the  same  act,  are  quite  distinguishable, 
and  the  prosecution  for  each  offense  proceeds  upon  different 
grounds;  that  of  the  city  proceeds  upon  the  sole  ground  of 
punishing  for  violating  the  city  ordinance,  the  state  having 
no  jurisdiction  to  prosecute  and  punish  for  the  violation  of  the 
ordinance.  The  prosecution  by  the  state  proceeds  upon  the 
sole  ground  of  punishing  for  violating  its  criminal  laws,  which 
are  applicable  alike  in  the  whole  state,  and  violators  of  them 
must  be  punished  by  the  same  general  principle,  the  city,  by 
virtue  of  its  police  regulations,  having  no  jurisdiction  to  prose- 
cute and  punish  persons  for  violating  the  criminal  laws  of  the 
state. 

The  case  at  bar  aptly  illustrates  these  principles.  The 
punishment  prescribed  by  the  city  ordinance  for  keeping  a 
bawdy-house  within  the  city  limits  is  a  fine  of  not  less  than 
twenty-five  dollars,  and  not  more  than  one  hundred  dollars. 
The  punishment  for  violating  the  state  laws  by  keeping  a 
bawdy-house  is  by  fine  or  imprisonment,  or  both,  at  the  dis- 
cretion of  the  jury  trying  the  case.  So  if  the  principle  con- 
tended for  by  appellant  prevailed,  she,  although  violating  the 
laws  of  the  state  as  well  as  the  police  regulations  of  the  city, 
could  only  be  fined  for  keeping  a  bawdy-house  within  the  city 
limits  from  twenty-five  dollars  to  one  hundred  dollars,  whilst 
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her  neighbor,  for  keeping  a  bawdy-house  just  beyond  the  city 
limits,  could  be  fined  and  imprisoned,  at  the  discretion  of  the 
jury.     Such  a  rule  would  be  clearly  wrong. 

The  truth  is,  that  the  appellant,  by  keeping  a  bawdy-house 
within  the  limits  of  the  city  of  Owensborough,  violated  its 
police  regulations,  for  which  the  city  had  the  right  to  punish 
her,  and  did  punish  her.  And  by  the  same  act  she  violated  the 
criminal  laws  of  the  state.  And  each  had  the  right  to  punish 
her  without  reference  to  the  jurisdiction  of  the  other;  and  the 
punishment  inflicted  upon  appellant  by  the  city  government 
for  violating  its  police  regulation  was  no  bar  to  the  right  of 
the  state  to  punish  her  for  violating  the  criminal  laws  of  the 
state:  See  Cooley  on  Constitutional  Limitations,  5th  ed.,  241; 
Mayor  etc.  v.  Allaire,  14  Ala.  402;  Shafer  v.  Mumma,  17  Md. 
336;  79  Am.  Dec.  656. 

The  provision  in  the  city  charter  which  gives  the  city  court 
exclusive  jurisdiction  of  all  oflfenses  committed  against  the 
ordinances  and  by-laws  of  the  city  speaks  for  itself.  It  means 
that  the  jurisdiction  of  the  city  court  to  try  and  punish  all 
oflfenses  against  the  police  regulations  of  the  city  shall  not  be 
invaded  by  any  other  jurisdiction:  See  Levy  v.  State,  6  Ind. 
284. 

The  judgment  of  the  lower  court  is  aflSrmed. 


Criminal  Law — Dkfbnsb  of  Fobmeb  AoQUiTTAii  or  Oonviotion:  Black 
V.  StaUi,  36  Ga.  447;  91  Am.  Dec.  772;  Dominick  v.  State,  40  Ala.  680;  91 
Am.  Dec.  496;  Jones  v.  Utaie,  13  Tex.  168;  62  Am.  Deo.  650;  Mafusr  v.  State, 
£3  Ga.  448;  21  Am.  Bep.  269;  Siaie  v.  Littlejield,  70  Me.  452;  35  Am.  Rep. 
335;  Wilcox  v.  State,  6  Lea,  571;  40  Am.  Rep.  53;  Curtis  v.  State,  22  Tex. 
App.  227;  58  Am.  Rep.  635. 

When  Act  is  not  Punishable  under  General  Statute  after  ponish- 
meat  under  city  ordmance:  HuffsmUh  v.  People,  8  Col.  175;  64  Am.  Rep.  650. 
Hot  compare  McEea  v.  Mayor,  59  Ga.  168;  27  Am.  Rep.  390. 
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Hendrickson  V.  Commonwealth. 

[85  Kkntocky,  281.J 
Boioon>B — Dkath  tbom  Exposure  Cohfelled  by  D^rfswAsr — Ikstruo* 
Tlo»8  TO  JoBY.  —  On  trial  of  indictment  of  husband  for  murder  of 
wife,  it  appeared  that  they  quarreled  in  the  night-time,  that  the  hus- 
band threatened  to  cut  his  wife's  throat,  and  that  thereupon  she  fled 
from  the  house  and  died  from  exposure.  An  instruction  which  author- 
ized the  jury  to  convict,  "if  they  believed  the  accused  used  such  force 
and  violence  aa  to  cause  the  deceased  to  leave  the  house  from  fear  of 
death  or  great  bodily  harm  at  his  hands,"  was  properly  given;  but  in 
this  case,  the  accused  being  a  cripple  in  one  arm,  and  it  appearing  that 
the  deceased,  his  wife,  had  the  disposition  and  ability  to  fight  with  him,, 
it  was  error  not  to  permit  the  jury  to  inquire  "  whether  or  not  such  fear 
was  well  grounded  or  reasonable  ";  and  the  jury  should  have  been  fur- 
ther instructed  "that,  to  convict,  they  must  believe  the  death  of  the 
wife  by  exposure  was  the  natural  and  probable  consequence  of  leaving 
the  house  at  the  time  and  under  the  circumstances."  . 

R.  L.  Ewell,  for  the  appellant. 

P.  W.  Hardin,  attorney-general,  for  the  appellee. 

Lewis,  J.  Under  an  indictment  for  the  murder  of  his  wife, 
appellant  was  convicted  of  manslaughter. 

From  the  testimony  of  a  daughter  of  the  deceased,  and 
step-daughter  of  appellant,  the  only  person  present  at  the 
time,  it  appears  that  a  difl&culty  took  place  at  their  residence, 
at  night,  after  they  had  retired  to  bed,  in  the  winter  of  1885-86, 
and,  in  the  language  of  the  witness,  occurred  as  follows:  "The 
BOW  rooted  open  the  door  of  the  cabin,  and  they  [her  mother 
and  father]  fell  out  over  driving  her  out,  and  he  choked,  beat, 
scratched,  and  struck  her,  and  she  knocked  him  down  with 
the  iron  shovel,  and  got  on  him,  choked  him,  and  asked  him 
how  he  felt,  and  he  started  towards  his  breeches  and  said:  'If 
I  had  my  knife, — I  will  get  my  knife  and  I  '11  cut  your  dog- 
gon'd  throat';  and  that  she  ran  out  at  the  door  and  did  not 
return  that  night;  that  he  shut  the  door  after  her  and  propped 
it  with  a  stick  of  wood  and  went  to  bed."  She  further  stated 
that,  next  morning,  she  went  to  look  for  her  mother,  and  found 
her  lying  in  the  snow,  dead,  and  when  she  started,  appellant 
told  her  to  take  her  mother's  shoes  and  stockings. 

The  statement  to  the  jury,  made  by  appellant  himself,  is, 
that  the  deceased  commenced  the  fight,  getting  him  down  on 
the  floor,  when  he  choked  and  bit  her,  and  she  then  knocked 
him  down  with  an  iron  shovel,  and  got  on  and  choked  him, 
and  then  jumped  up  and  ran  out  of  the  door,  saying  she  would 
have  him  arrested  and  put  in  jail.     He,  however,  admits  he- 
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said  to  her  that  if  he  had  his  knife  he  would  cut  her,  and 
started  for  his  breeches. 

From  the  testimony  of  a  witness,  it  appears  that  the  place 
where  the  deceased  lay  was  within  about  one  hundred  yards 
of  his  houee,  and  about  half  a  mile  of  her  residence,  and  that 
in  going  to  the  place  where  she  was  found,  she  had  passed 
by  the  gate  of  another  person,  and  within  twenty  feet  of  his 
house,  which  was  two  hundred  and  fifty  yards  nearer  her  own 
residence  than  was  the  place  where  she  died.  When  found, 
ehe  was  lying  on  her  face,  dead,  and  badly  frozen,  the  weather 
being  extremely  cold,  and  where  she  lay  were  signs  of  stirring 
in  the  snow,  which  was  about  eighteen  inches  deep.  When 
she  left  her  residence,  she  was  barefooted,  and  had  on  very 
little  clothing,  and  along  the  route  she  took,  which  led  through 
briers,  there  were  small  quantities  of  blood  and  fragments  of 
clothing  that  had  been  torn  off  by  the  briers;  and  at  another 
place  she  had  struck  her  ankle  against  the  end  of  a  log,  and 
it  bled  freely.  The  witnesses  testify  that  there  were  scratches 
on  each  side  of  her  neck,  and  finger-prints  on  her  throat,  and 
prints  of  teeth  on  her  left  arm  and  back  of  her  hands,  and  her 
legs  from  knees  down  were  lacerated  by  the  briers.  Accord- 
ing to  the  testimony  of  a  physician,  she  was  eight  months  and 
one  week  gone  in  pregnancy;  but  she  had  no  wound,  bruise, 
or  other  mark  of  violence  that  could  have  produced  death. 
He  also  testified  that  appellant  was  badly  crippled  and  par- 
alyzed in  one  arm,  and  that  on  the  day  of  his  examining  trial 
he  had  a  considerable  bruise  about  his  face,  and  a  bad-looking 
one  about  the  eye. 

There  is  evidence  that  the  deceased  was  a  high-tempered 
woman,  hard  to  get  along  with.  She  told  a  witness  of  fighting 
and  whipping  her  husband,  who  was  a  cripple,  and  had  but 
one  arm  he  could  use,  though  the  daughter  testifies  that  in 
their  fights  he  whipped  her.  It  further  appears  that  she  had 
on  other  occasions  ran  off  and  left  her  husband,  and  at  one 
time  she  came  to  the  house  of  a  witness,  and  staid  all  night, 
leaving  a  young  baby  with  her  husband,  saying  to  the  witness 
that  she  had  got  mad  and  run  ofi". 

The  lower  court  refused  to  instruct  the  jury,  at  the  instance 
of  appellant's  counsel,  that  before  finding  him  guilty  they  must 
believe  the  death  of  his  wife  was  produced  by  him  alone,  and 
in  no  other  way;  and  also  refused  to  instruct  that,  in  order  to 
convict,  they  must  believe  he  intentionally  exposed  her,  or 
forced  her  to  expose  herself,  to  the  cold,  under  such  circum- 
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Btanccs  that  her  death  would  be  the  probable  and  natural 
consequence  of  such  exposure,  and  that  she  died  from  such 
exposure;  but,  in  lieu  of  those  asked  by  his  counsel,  gave  the 
following:  "If  the  jury  believe  ....  that  the  defendant,  .... 
in  sudden  heat  and  passion,  and  not  in  his  necessary  or  rea- 
sonably necessary  self-defense,  used  such  force  and  violence^ 
towards  his  wife  as  to  cause  her  to  leave  his  house  from  fear 
of  death  or  great  bodily  harm  at  his  hands,  and,  from  exposure 
to  cold,  her  death  was  produced  by  the  said  act  of  the  defend- 
ant, they  should  find  him  guilty  of  manslaughter,"  etc. 

"  Forcing  a  person  to  do  an  act  which  causes  his  death  renders 
the  death  the  guilty  deed  of  him  who  compelled  the  deceased 
to  do  the  act;  and  it  is  not  material  whether  the  force  be  ap- 
plied to  the  body  or  to  the  mind;  but  if  it  were  the  latter,  it 
must  be  shown  there  was  the  apprehension  of  immediate  vio- 
lence, and  well  grounded  from  the  circumstances  by  which 
the  deceased  was  surrounded;  and  it  need  not  appear  that 
there  was  no  other  way  of  escape;  but  it  must  appear  that  the 
step  was  taken  to  avoid  the  threatened  danger,  and  was  such 
as  a  reasonable  man  might  take":  Russell  on  Crimes,  489;  3 
Greenl.  Ev.,  sec.  142. 

In  a  case  where  the  evidence  was  that  the  defendant,  a  hus- 
band, beat  his  wife  and  threatened  to  throw  her  out  of  the  win- 
dow, and  to  murder  her,  and  that  by  such  threats  she  was  so 
terrified  that,  through  fear  of  his  putting  his  threats  into  exe- 
cution, she  threw  herself  out  of  the  window,  and  of  the  beating 
and  bruises  received  by  the  fall  she  died,  it  was  held  that  if 
her  death  was  occasioned  partly  by  the  blows  and  partly  by 
the  fall,  yet  if  she  was  constrained  by  her  husband's  threats 
of  further  violence,  and  from  a  well-grounded  apprehension  of 
his  doing  such  further  violence  as  would  endanger  her  life,  he 
was  answerable  for  the  consequences  of  the  fall  as  much  as  if 
he  had  thrown  her  out  of  the  window  himself.  And  in  another 
case,  where  the  deceased,  from  a  well-grounded  apprehension 
of  a  further  attack  which  would  have  endangered  his  life,  en- 
deavored to  escape,  and  in  so  doing  was  fatally  injured  from, 
another  cause,  it  was  held  murder:  See  Wharton  on  Homi- 
cide, sec.  374,  where  these  and  other  cases  are  cited. 

The  case  of  State  v.  Preslar,  3  Jones,  451,  was  where,, 
after  the  husband  had  desisted  from  beating  his  wife,  she 
went  oflF  a  little  distance  in  the  yard  and  sat  down,  and  the 
husband,  after  about  five  minutes,  went  into  the  house  and 
laid  upon  the  bed  with  his  clothes  on,  and  about  half  an  hour 
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afterwards  she  started,  in  company  with  her  son,  to  the  house 
of  her  father,  about  two  miles  off;  but  when  she  got  within 
two  hundred  yards  of  her  father's  house,  she  said  she  did  not 
wish  to  go  there  until  morning,  it  being  in  the  night-time,  and 
laid  down  on  a  bed-quilt,  in  the  woods.  Early  next  morning 
she  gave  notice  to  the  inmates  of  the  house  of  her  presence, 
but  was  not  able  to  walk  there,  and  the  next  day  died.  In 
that  case  the  court  decided  that  as  she  had  exposed  herself 
thus  without  necessity,  and  there  were,  besides,  circumstances 
showing  deliberation  in  leaving  her  home,  the  husband  could 
not  be  held  responsible  to  the  extent  of  forfeiting  his  life.  But 
the  court  at  the  same  time  said,  that  "if,  to  avoid  the  rage  of  a 
brutal  husband,  a  wife  is  compelled  to  expose  herself  by  wad- 
ing through  a  swamp  or  jumping  into  a  river,  the  husband  is 
responsible  for  the  consequences." 

The  question  before  us  is,  whether,  tested  by  the  principles 
stated  and  illustrated,  the  instruction  quoted  correctly  and 
fully  embodies  the  law  applicable  to  this  case. 

It  will  be  perceived  that  the  jury  were  authorized  by  the  in- 
struction to  convict,  if  they  believed  the  accused  used  such 
force  and  violence  as  to  cause  the  deceased  to  leave  the  house 
from  fear  of  death  or  great  bodily  harm  at  his  hands.  But 
they  were  not  instructed,  as  they  should  have  been,  before  con- 
victing, to  believe,  nor  permitted  to  inquire,  whether  or  not 
such  fear  was  well  grounded  or  reasonable.  The  jury  might, 
and  from  their  verdict  doubtless  did,  believe  she  left  the  house 
from  fear  of  death  or  great  bodily  harm,  yet,  if  they  had  taken 
into  consideration  the  previous  conduct  of  the  deceased,  her 
disposition  and  ability  to  fight  with  her  husband,  their  com- 
parative physical  powers,  and  all  the  circumstances  proved  in 
the  case,  they  might  not  have  believed  her  fear  was  well 
grounded  or  reasonable,  and  unless  it  was,  the  accused  should 
not  be  held  responsible  for  her  death,  for  in  such  case  he 
could  not  be  regarded  as  forcing  her  to  leave  the  house. 

The  jury  should  have  been  further  instructed  that,  to  con- 
vict, they  must  believe  the  death  of  the  wife  by  freezing  was 
the  natural  and  probable  consequence  of  leaving  the  house  at 
the  time  and  under  the  circumstances. 

There  is  no  evidence  the  accused  prevented  her  re-entrance 
into  the  house,  as  assumed  in  the  instruction  in  regard  to  mur- 
der, and  it  was  error  to  make  reference  thereto.  For  the  er- 
rors indicated,  the  judgment  is  reversed  for  a  new  trial,  and 
other  proceedings  consistent  with  this  opinion 
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CRnnNAL  Law  — Instructions  to  Jurt,  Form  of,  etc.:  People  r. 
Ledum,  16  Cal.  98;  76  Am.  Dec.  605;  Keener  v.  StaU,  18  Oa.  194;  63  Am. 
Dec.  269;  People  v.  King,  27  Cal.  507;  87  Am.  Dec.  95.  The  defendant  in  a 
criminal  prosecution  is  entitled  to  have  propositions  of  law  governing  hia  caM 
plainly  stated  to  the  jury,  in  such  a  manner  as  to  enable  them  to  compre* 
Lend  the  principles  involved:  Lancaster  v.  State,  3  Cold.  340;  91  Am.  Deo. 
288. 


Louisville  and  Nashville  R.  R.  Co.  v.  Ballard. 

[85  KKNT0CKT,  807.  J 

Railroads.  — Otfickrs  or  Railroad  Train,  as  to  Passengers  in  Tran> 
8ITU,  ARE  TO  BE  CONSIDERED  as  the  Corporation  itself,  and  it  is  there* 
fore  as  responsible  for  their  acts  in  the  conduct  of  the  train  and  the 
treatment  of  the  passengers  as  the  officers  of  the  train  would  be  for 
themselves  if  they  were  the  owners  of  it. 

Railroad  Compant  is  Liable  for  Exemplary  Damages  in  Case  of  In- 
JT7RY  TO  Passenger  resulting  from  a  violation  of  duty  by  one  of  its 
employees  in  the  conduct  of  the  train,  if  such  violation  of  duty  be 
accompanied  by  oppression,  fraud,  malice,  insult,  or  other  willful  mis- 
conduct, evincing  a  reckless  disregard  of  consequences.  As  to  female 
passengers,  their  contract  of  pas3£ige  embraces  an  implied  stipulation 
that  the  company  will  protect  them  against  general  obscenity,  immodest 
conduct,  or  wanton  approach.  But  "  indecorous  "  conduct  alone,  even 
toward  a  female  passenger,  is  insufficient  to  authorize  exemplary  dam- 
ages. 

Evidence.  —  Ant  Circxtmstance  Attending  Commission  of  Trespass  or 
wrong,  although  not  set  forth  in  the  declaration,  may  be  given  in  evi> 
dence  with  a  view  of  affecting  the  question  of  damages,  save  where  the 
circumstances  within  themselves  constitute  an  independent  cause  of 
action. 

WiUiam  Lindsay^  and  Rountree  and  Lisle,  for  the  appellant. 

HiU  and  Rives,  for  the  appellee. 

Holt,  J.  The  appellee,  Lou.  E.  Ballard,  after  purchasing  a 
proper  ticket,  took  passage  from  one  intermediate  station  to  an- 
other upon  a  passenger  train  of  the  Louisville  and  Nashville 
railroad.  It  failed  to  stop  at  the  platform  at  her  place  of  desti- 
nation, which  was  a  flag-station.  It  was  a  down  grade  at  that 
point,  and  there  is  some  evidence  tending  to  show  that  the  car- 
brakes  did  not  operate  well,  in  consequence  of  which  the  train 
ran  some  fifty  or  sixty  yards  beyond  the  platform,  where  it  was 
stopped,  and  the  station  then  announced  by  the  proper  per- 
son; but  the  appellee  did  not  get  oflF  the  train.  Upon  the 
other  hand,  there  is  testimony  tending  to  show  that  this  stop 
was  not  made,  and  that  no  effort  was  made  to  stop  the  train 
until  it  was  done  at  the  request  of  the  appellee,  at  a  point 
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between  her  destination  and  the  next  station.  The  weight  of 
the  evidence  shows  that  the  conductor  then  informed  her  that 
fihe  could  either  go  on  to  the  next  station,  or  he  would  stop  the 
train,  and  she  could  get  oflF  there;  and  that  upon  his  so  telling 
her  the  second  time,  he  did  stop  it,  and  she  got  off  at  that 
point,  which  was  a  lonely  place,  and  about  a  mile  beyond  her 
station.  She  said  that  the  conductor  "  seemed  very  impa- 
tient, and  his  tone  was  rather  rough  for  a  gentleman";  that 
he  did  not  assist  her  in  getting  off  with  her  baggage,  which 
consisted  of  a  valise  and  bundle,  and  that  as  she  jumped  from 
the  lower  step  of  the  platform  to  the  ground  he  stood  upon  the 
platform,  while  a  brakeman  of  the  train,  who  was  standing  by, 
looked  at  her  and  "  grinned." 

Upon  the  other  hand,  there  is  evidence  to  the  effect  that  the 
conductor  did  assist  her  out  of  the  car,  and  was  altogether 
kind  and  polite  in  his  manner.  There  was  no  request  upon 
her  part  that  the  train  should  be  backed  to  her  station;  but 
this  should  have  been  done  under  the  circumstances.  The 
appellee  was  compelled  to  walk  back  to  her  station,  and  from 
thence  three  quarters  of  a  mile  to  her  home;  in  consequence 
of  which  she  was  confined  to  her  bed  the  most  of  the  time  for 
three  or  four  days,  and  unable  to  teach  her  school  for  a  week. 

The  jury  in  this  action  by  her  for  damages  returned  a  ver- 
dict for  three  thousand  dollars. 

Manifestly,  it  cannot  be  sustained  upon  the  ground  that  it 
did  not  include  exemplary  damages,  and  was  compensatory 
only  for  the  breach  of  the  contract  for  transportation. 

If  upheld,  it  must  be  upon  the  ground  that  she  was  entitled 
to  exemplary  damages,  and  that  this  question  was  submitted 
to  the  jury  by  proper  instructions.  They  were  told,  "if  the 
jury  believe  from  the  evidence  that  the  defendant's  agents  or 
employees,  or  any  of  them,  in  charge  of  defendant's  train,  car- 
ried the  plaintiff"  beyond  the  station  for  which  she  had  pur- 
chased a  ticket,  and  refused  to  put  her  off*  at  her  station,  and 
were  indecorous  or  insulting,  either  in  words,  tone,  or  manner, 
they  should  find  for  the  plaintiff",  and  award  her  damages 
in  their  discretion,  not  exceeding  five  thousand  dollars,  the 
amount  claimed  in  the  petition." 

A  corporation  can  act  only  througli  natural  persons.  It,  of 
necessity,  commits  its  business  absolutely  to  their  charge. 
They  are,  however,  selected  by  it.  In  the  case  of  a  railroad, 
the  safety  and  comfort  of  passengers  is  necessarily  committed 
to  them.    They  act  for  it.     Its  entire  power,  pro  hac  vice,  is 
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vestcJ  in  them,  and  as  to  passengers  in  transitu,  they  should 
be  considered  as  the  corporation  itself.  It  is,  therefore,  as  re- 
sponsible for  their  acts  in  the  conduct  of  the  train  and  tho 
treatment  of  tho  passengers  as  the  officers  of  the  train  would 
be  for  themselves  if  they  were  the  owners  of  it. 

Public  interests  require  this  rule.  They  also  demand  that 
the  corporation  should  be,  and  it  is,  liable  for  exemplary  dam- 
ages in  case  of  an  injury  to  a  passenger  resulting  from  a  vio- 
lation of  duty  by  one  of  il3  employees  in  the  conduct  of  the 
train,  if  it  be  accompanied  by  oppression,  fraud,  malice,  in- 
sult, or  other  willful  misconduct,  evincing  a  reckless  disregard 
of  consequences:  Dawson  v.  Louisville  etc.  R.  R.  Co.,  6  Ky.  668. 

As  to  female  passengers,  the  rule  goes  still  further.  Their 
contract  of  passage  embraces  an  implied  stipulation  that  tho 
corporation  will  protect  them  against  general  obscenity,  im- 
modest conduct,  or  wanton  approach:  Comvionweallh  v.  Powers 
7  Met.  596;  41  Am.  Dec.  465;  Croaker  v.  Chicago  etc.  R^y  Co.y 
36  Wis.  657;  17  Am.  Rep.  504;  Nieto  v.  Clark,  1  Cliff.  145; 
Chamberlain  v.  Chandler^  3  Mason,  242. 

It  was  improper,  however,  to  instruct  tho  jury,  as  was  in 
effect  done  in  this  instance,  that  "indecorous"  conduct  alone 
is  sufficient  to  authorize  exemplary  damages.  The  term  is  too 
broad.  It  may  embrace  conduct  which  would  not  authorize 
their  infliction. 

It  is  true  that  the  peculiar  element  which,  entering  into  the 
commission  of  wrongful  acts,  justifies  the  imposition  of  such 
damages  cannot  be  so  definitely  defined,  perhaps,  as  to  meet 
every  case  that  may  arise.  It  has  been  said  that  they  are 
allowable  where  the  wrongful  act  has  been  accompanied  with 
"circumstances  of  aggravation":  Chiles  v.  Drake,  2  Met.  146; 
74  Am.  Dec.  406;  or  if  a  trespass  be  "committed  in  a  high- 
handed and  threatening  manner":  Jennings  v.  Maddox,  8  B. 
Mon.  430;  or  where  the  tort  is  "  accompanied  by  oppression, 
fraud,  ujalice,  or  negligence  so  great  as  to  raise  a  presumption 
of  malice":  Parker  v.  Jenkins,  3  Bush,  587;  or,  as  was  said 
in  Dawson  v.  Louisville  etc.  R.  R.  Co.,  supra,  where  the  wrong- 
ful act  is  accompanied  by  "  insult,  indignity,  oppression,  or 
inhumanity." 

It  would,  however,  be  extending  the  rule  unwarrantably  to 
hold  that  they  could  be  imposed,  provided  the  conduct  was 
merely  "indecorous."  This,  as  defined  by  Webster,  and  as 
commonly  understood,  means  impolite,  or  a  violation  of  good 
manners  or  proper  breeding.     It  i«  broad  enough  to  cover  th& 
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slightest  departure  from  the  most  polished  politeness  to  con- 
duet  which  is  vulgar  and  insulting. 

It  does  not  necessarily,  or  indeed  generally,  involve  an  in- 
sult. The  latter  assumes  superiority,  and  ofifends  the  self- 
respect  of  the  person  to  whom  it  is  offered;  while  the  former 
excites  pity  or  contempt  for  the  one  guilty  of  it.  A  word  or 
act  may  be  both  indecorous  and  insulting,  but  yet  it  often 
lacks  the  essential  elements  of  an  insult. 

In  the  case  now  under  consideration,  the  jury  may  have 
believed  it  was  indecorous  in  the  conductor  not  to  stop  the 
train  at  the  platform;  or  not  to  carry  her  valise  for  her  when 
she  was  leaving  the  train;  or  to  let  her  get  off  between  sta- 
tions, although  she  chose  to  do  so  rather  than  suffer  incon- 
venience by  being  carried  to  the  next  one;  or  in  merely  telling 
her  that  she  could  walk  back  to  her  station, — yet  none  of 
these  things  amounted  to  "insult,  indignity,  oppression,  or 
inhumanity." 

The  lower  court  properly  refused  the  request  as  made  for 
special  findings.  The  interrogatories  offered  merely  required 
the  jury  to  say  what  amount  they  found  as  compensatory  and 
what  sum  as  exemplary  damages.  They  involved  mixed 
questions  of  law  and  of  fact. 

Upon  a  retrial,  the  question  of  limiting  the  finding  to  com- 
pensatory damages  should  be  presented  to  the  jury  under 
proper  instructions,  and  the  difference  between  them  and 
those  which  are  exemplary  defined. 

The  evidence  as  to  the  conduct  of  the  brakeman  was  com- 
petent. It  is  true  that  it  was  not  specifically  complained  of 
in  the  petition,  but  only  that  of  the  conductor.  The  brake- 
man  was,  however,  one  of  the  agents  of  the  railroad  company 
in  the  management  of  the  train  upon  which  the  appellee  was 
a  passenger.  It  is  not  necessary  that  a  petition  should  enu- 
merate specifically  that  this  or  that  person  connected  with  the 
management  of  the  train  was  guilty  of  improper  conduct  in 
order  to  authorize  the  admission  of  evidence  as  to  this  or  that 
particular  party.  It  is  suSicient  to  aver  the  breach  of  duty 
upon  the  part  of  those  in  control  of  the  train.  Beside,  in  this 
instance,  the  conduct  of  the  brakeman  complained  of  was  in 
the  immediate  presence  of  the  conductor,  and  occurred  at  the 
time  of  the  other  alleged  acts  of  which  the  appellee  complains. 
We  do  not  mean  to  say  whether  he  was  guilty  of  improper 
conduct  or  not;  but  it  was  a  part  of  the  res  gestae,  and  there- 
fore admissible.    Any  circumstances  attending  the  commission 
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of  a  trespass  or  a  wrong,  although  not  set  forth  in  the  declara- 
tion, may  be  given  in  evidence,  with  u  view  of  afiFecting  the 
<luestion  of  damages,  save  where  they  within  themselves  con- 
«titute  an  independent  cause  of  action:  Sedgwick  on  Measure 
of  Damages,  538,  note  3. 

For  the  reason  indicated,  the  judgment  below  is  reversed, 
and  cause  remanded  for  a  new  trial,  and  further  proceedings 
consistent  with  this  opinion. 

CloMDuCTOR,  IN  Lutb  ov  his  Dctt  IK  CoLLKCTiNO  Fars,  taking  Qp  tickets, 
And  in  giving  information  to  passengers  on  his  train,  represents  the  railroad 
company  only  as  to  the  running  and  operation  of  his  own  train:  AtcJiiaon  etc. 
R.  R.  Co.  V.  Oants,  38  Kan.  608;  5  Am.  St.  Rep.  780.  And  his  duty  ceases 
when  he  has  given  his  passengers  safe  carriage  to  their  point  of  destination, 
Announced  the  train's  arrival  at  the  station,  and  afforded  them  a  reasonable 
opportunity  to  leave  the  cars:  Hurt  v.  St.  Louia  etc.  R.  R.  Co.,  94  Mo.  255; 
4  Am.  St.  Rep.  374;  Cincinnati  etc.  R.  R.  Co.  v.  Cai-per,  112  Ind.  26;  2  Am. 
St.  Rep.  144;  C.  O.  Je  S.  R.  R.  Co.  v.  Wills,  85  Tenn.  613;  Raten  v.  C.  I.  R'y 
Co.,  74  Iowa,  732. 

LiABiLn-T  OF  Railroad  Compant  tor  EIxemplary  Damages  to  person 
injured  by  wrongful  or  negligent  act  of  conductor  of  train:  International  etc. 
R.  R.  Co.  V.  Wilkes,  68  Tex.  617;  2  Am.  St.  Rep.  515;  and  see  KUne  v.  Cen- 
tral Pacific  R.  R.  Co.,  37  CaL  400;  99  Am.  Dec.  282,  289,  note;  Cincinnati  etc. 
R.  R.  Co.  V.  Carper,  112  Ind.  26;  2  Am.  St  Rep.  144,  and  note  154;  Fwsee 
▼.  Alabama  etc  R.  R.  Co.,  63  Miss.  66;  66  Am.  Rep.  801;  Kuhn  v.  Chicago 
««c.  S.  R.  Co.,  74  Iowa,  137. 
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TrASB-MAKKS.  —  To    CJONSTITUTE  VIOLATION    OF    RiOHT    OF    PbOPEETT    IN 

Tkabb-uark,  it  is  not  necessary  that  the  trade-mark  itself  should  be 
imitated.  If  the  simulation  in  every  other  respect  be  such  as  to  destroy 
the  efficacy  of  the  trade-mark,  and  induce  the  public  to  1)elieve  that 
the  manufactured  article  is  that  of  the  real  owner  of  the  trade-mark,  it 
becomes  as  much  a  violation  of  property  as  if  the  trade-mark  itself  had 
been  used. 

Trade-harks. — Where  One's  Right  of  Property  in  Trade-hark  has 
BEEN  Violated,  He  may  Elect  to  claim  damages,  or  require  the  wrong- 
doer to  account  for  profits.  And  the  fact  that  the  injured  party,  in  an 
action  in  equity  to  restrain  the  wrong-doer,  claimed  "damages"  will 
not  preclude  him  from  electing  to  take  the  '•  profits,"  which  is  the  true 
criterion  of  damages  in  equity,  no  other  special  injury  being  alleged  or 
claimed;  nor  will  the  plaintiff'  in  such  action  be  required  to  show  affirm- 
atively the  extent  of  his  injury,  but  the  court  will  assume  as  matter  of 
law  that  those  purchasing  the  simulated  goods  would  have  been  the  cus- 
tomers of  the  plaintiff  but  for  the  simulation. 

Tradb-marks — Laches  in  Prosecution  of  Claim  for  Profits  not  such 
as  to  preclude  relief  under  the  circumstances  of  the  particular  case. 


Jan.  1887.]  Avery  v.  Meikle.  605 

W.  0.  and  J.  L.  Dodd,  John  M.  Brpwn,  Hargia  and  Eastinf 
and  Muir  and  Heyman,  for  the  appellants. 

James  S.  Pirtle,  William  Lindsay^  and  George  M.  Davie^  for 
the  appellees. 

Pbyor,  C.  J.  The  original  action  was  instituted  in  the  court 
below  by  the  present  appellants,  and  an  injunction  obtained, 
restraining  the  appellees  from  the  use  of  appellants'  trade-mark 
upon  certain  plows,  and  to  prevent  them  (the  appellees)  from 
selling  their  plows  as  the  plows  of  the  appellants.  The  chan- 
cellor below  having  denied  the  relief,  his  judgment  was  re- 
versed, this  court,  upon  the  hearing,  holding  that  while  the 
appellees  had  not  used  the  trade-mark  proper  of  the  appel- 
lants, they  had  so  arranged  or  placed  the  letters  and  numerals 
used  by  the  appellants  on  their  plows,  the  plows  of  the  ap- 
pellees, and  with  the  same  coloring  and  staining  had  bo  simu- 
lated their  manufacture  as  to  cause  their  plows  to  be  taken 
and  sold  as  those  made  by  the  appellants,  and  that  an  inten- 
tional violation  of  the  latter's  right  of  property  was  in  this 
way  made  to  deceive  the  public,  and  to  enable  the  appellees 
to  sell  their  manufactures  as  those  of  the  Averys,  the  appel- 
lants. 

This  court  said:  "By  skillful  combination  of  legal  particles, 
taken  one  at  a  time,  and  in  the  aggregate  leaving  the  mere 
trade-mark  untouched,  they  have  so  confused  its  force  and  ef- 
fect as  to  destroy  its  office  and  real  efficiency  to  distinguish 
appellants'  plows  from  all  others  ":  Avery  v.  Meikle,  81  Ky. 
U3. 

The  right  of  the  appellants  to  an  injunction  was  finally  de- 
termined, and  the  case  remanded  for  further  proceedings. 

On  the  return  of  the  case  to  the  lower  court,  the  appellants 
asked  for  a  reference  to  the  commissioner,  with  directions  to 
hear  proof,  and  state  an  account  of  damages  between  the  par- 
ties by  reason  of  the  wrongful  acts  of  the  appellees;  that  the 
appellees  be  compelled  to  state  the  number  of  plows  that  had 
been  thus  simulated  by  them  that  were  sold,  and  the  profits 
made  on  the  sales,  and  that  they  be  compelled  to  produce 
their  books,  etc. 

The  court  declined  to  make  such  an  order,  and  the  case  hav- 
ing been  transferred  to  the  law  and  equity  court,  that  court  re- 
fused to  instruct  the  commissioner  to  report  what  profits  the 
defendants  (appellees)  had  made,  but  held  that  as  the  infringe- 
ment of  the  property  right  had  been  committed  by  other  means 
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tnan  the  appropriation  of  the  trade-raark  itself,  it  was  essen- 
tial in  equity  as  well  as  at  law  to  show  the  fraudulent  intent, 
and  therefore  the  profits  made  hy  the  appellees  should  not 
be  the  measure  of  damages,  but  the  actual  injury  sustained 
by  the  appellants. 

Under  this  view  of  the  law  as  held  by  the  chancellor,  and 
followed  by  the  commissioner,  the  appellants  were  only  en- 
titled to  recover  where  the  proof  showed  that  the  plows  of 
Meikle  &  Co.  had  been  actually  sold  as  the  plows  of  the 
Averys,  and  their  being  a  failure  in  this  respect,  the  damages 
were  merely  nominal,  and  no  recovery  except  for  nominal 
damages  was  allowed. 

The  appellants  maintain,  as  this  court  had  determined  that 
the  simulation  was  intentional,  the  wrongful  appropriation  of 
this  property  right  of  the  appellants  was  consummated  when 
their  plows  were  sold  by  the  appellees  or  their  agents,  and  the 
profits  realized  constituted  the  criterion  of  damages  in  equity, 
when  no  special  damage  was  alleged  or  claimed  by  the  appel- 
lants ;  while,  on  the  other  hand,  the  appellees  insist  that  it  was 
a  mere  tort,  and  the  inquiry  is  limited  to  cases  where  the  ap- 
pellees have,  in  selling  their  plows,  represented  them  in  fact 
to  be  the  plows  of  Avery.  This  is  the  real  and  only  issue  in- 
volved in  the  appeal. 

We  do  not  understand  that,  in  order  to  constitute  a  viola- 
tion of  the  right  of  property  in  a  trade-mark,  it  is  necessary 
the  trade-mark  itself  should  be  imitated;  but  where  the  simu- 
lation in  every  other  respect  is  so  made  as  to  destroy  the  effi- 
cacy of  the  trade-mark,  and  to  deceive  and  induce  others  to 
believe  that  the  manufactured  article  is  that  of  the  real  owner 
of  the  trade-mark,  it  then  becomes  as  much  a  violation  of  the 
right  of  property  as  if  the  trade-mark  itself  had  been  appro- 
priated. Such  was  the  decision  in  this  case  on  the  former 
appeal;  and  the  intention  on  the  part  of  the  appellees  in  vio- 
lating this  right  of  the  appellants  was  then  finally  determined. 
The  fraudulent  intent  with  which  the  simulation  was  made 
having  been  already  adjudged,  it  was  not  necessary,  on  the 
return  of  the  case  to  the  lower  court,  for  the  commissioner, 
under  an  order  of  reference,  to  hear,  or  the  appellants  to  offer, 
proof  on  that  subject;  but  a  simple  reference  to  the  commis- 
eioner  to  state  an  account  of  the  profits  upon  proof  adduced, 
which,  when  correctly  ascertained,  would  give  to  the  appel- 
lants all  the  relief  to  which  they  were  entitled. 

In  compliance  with  this  order,  the  commissioner  could  call 
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on  the  appellees  to  disclose  the  number  of  plows  sold  and 
the  profits  made,  or  appellants  could  establish  the  profits,  if 
any,  in  some  other  mode.  To  require  the  appellants  to  show 
an  actual  fraudulent  representation  made  by  the  appellees  to 
those  who  purchased  their  plows  would  be  impracticable,  and 
result  in  permitting  the  wrong-doer  to  appropriate  the  prop- 
erty of  another  to  his  own  use  without  rendering  an  account, 
as  he  would  scarcely  say  to  the  purchaser,  These  plows  I  am 
selling  were  made  by  the  Averys.  The  law  makes  this  repre- 
sentation for  him  when  he  has  imitated  the  manufactured 
article  that  he  is  selling  so  as  to  destroy  the  trade-mark,  and 
enable  him  to  sell  it  as  the  product  of  another. 

While  the  profits  made  by  the  wrong-doer  are  not,  in  a  tech- 
nical legal  sense,  to  be  termed  damages,  still  many  of  the  text- 
books, as  well  as  some  of  the  reported  cases,  in  fixing  the 
measure  of  damages  in  a  court  of  equity  in  a  case  like  this, 
say  that  the  plaintiff  is  entitled  to  the  profits,  but  not  so  at 
law;  he  may  there  recover  more  or  he  may  recover  less  than 
the  profits  realized.  The  fraud  does  not  prevent  a  recovery  of 
the  profits  in  equity,  as  the  plaintiff  may  not  ask  for  more 
or  be  satisfied  with  less.  Mr.  Upton,  in  his  work  on  trade- 
marks, in  discussing  the  rights  of  the  plaintiff  in  a  case  like 
this,  says:  "  It  is  a  violation  of  the  right  of  property  in  a 
trade-mark,  which,  upon  the  principles  established  as  the 
basis  of  the  protection  which  the  law  extends  to  such  prop- 
erty, will  be  suppressed  by  the  extraordinary  powers  of  a 
court  of  equity,  and  its  fruits  intercepted  and  restored  ":  Page 
214.  An  example  is  given  in  this  work  of  a  case  analogous 
in  almost  every  feature  to  the  one  before  us,  where,  to  use  the 
language  of  the  author,  "an  elaborate  simulation  had  been 
made,  not  to  communicate  the  truth,  but  to  escape  the  penalty 
of  a  falsehood." 

In  appropriating  this  trade-mark  by  such  a  close  imitation 
as  to  render  it  difiEicult  for  an  "ordinary  observer  to  distinguish 
the  one  plow  from  the  other,  and  then  disposing  of  the  plows 
to  the  public,  the  appellees,  according  to  a  well-settled  rule  of 
equity,  have  applied  the  profits  to  their  own  use  that  justly 
belonged  to  the  appellants,  and  it  is  not  necessary  to  inquire, 
nor  will  the  chancellor  stop  to  inquire,  whether  or  not  the 
appellants  could  have  sold  their  plows  to  the  same  parties. 
The  trade-mark  is  his  property,  the  manufacture  the  result  of 
his  skill,  and  when  one  undertakes  by  coloring,  painting,  and 
eo  arranging   his   manufacture  as  enables   him   to  virtually 
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destroy  the  trade-mark  of  another,  and  to  Bell  his  own  as  the- 
product  of  the  skill  of  the  real  inventor,  it  is  as  much  a  viola- 
tion of  the  right  of  property  in  the  trade-mark  as  if  the 
trade-mark  itself  had  been  used.  The  appellants'  trade-mark 
is  a  Maltese  cross,  with  the  name  or  letters  "A.  V.  E.  R.  Y." 
distributed  in  its  arms  and  center.  It  is  not  pretended  that 
this  trade-mark  appeared  on  the  plows  made  and  sold  by  the 
appellees;  but  the  imitation  in  every  other  respect  is  com- 
plete, and,  as  was  heretofore  decided,  made  with  the  intent  to 
invade  the  right  of  property  in  the  trade-mark  of  the  appel- 
lants. If  60,  the  appellants  are  entitled  to  an  account  of 
profits.  It  has,  in  effect,  destroyed  the  trade-mark,  and  en- 
abled the  one  to  sell  his  plows  as  the  manufacture  of  the  other. 

This  is  not  an  action  for  damages  by  the  Averys  against 
Meikle  &  Co.  by  reason  of  the  latter  selling  their  plows  as  the 
plows  of  Averys.  If  so,  the  ordinary  rule  in  regard  to  the 
measure  of  damages  resulting  from  the  tort  would  apply.  It 
is  an  action  in  equity  to  restrain  the  appellees  from  the  use  of 
appellants'  trade-mark,  and  from  making  and  selling  plows 
which  by  certain  devices  and  colorable  imitation  have  beea 
made  to  represent  the  plows  of  Avery  &  Co.,  and  thereby  de- 
stroyed their  trade-mark  or  the  right  of  property  in  it.  It  is 
a  matter  of  doubt  whether  the  averments  contained  in  their 
equitable  action  are  sufficient  to  make  it  a  good  petition  at 
law  as  an  action  on  the  case,  the  prime  object  being  the  in- 
junction to  prevent  the  wrong;  and  when  having  the  jurisdic- 
tion, the  chancellor  will  order  an  account  of  profits.  The  rule 
as  to  the  measure  of  damages,  or  the  relief  to  which  the  plain- 
tiflf  is  ordinarily  entitled  in  such  a  case  as  this  when  in  a 
court  of  equity,  is  to  give  as  damages  the  amount  of  profits 
the  defendant  made  by  reason  of  his  wrong.  The  rule  gen- 
erally recognized  as  the  true  one  is  to  give  as  damages  the 
amount  of  profits  the  defendant  shall  have  made  by  the  in- 
fringement: Browne  on  Trade-marks,  sec.  507. 

In  this  case  it  has  been  adjudged  that  the  imitation  was 
made  with  the  design  on  the  part  of  the  appellees  to  make 
profit  by  the  deception,  and  we  perceive  no  reason  why  the 
appellants  should  not  have  the  profits,  if  they  claim  nothing 
more.  This  court  cannot  now,  if  so  disposed,  reconsider  the 
question  heretofore  determined  by  requiring  the  plaintifi's  to 
establish  a  deception  that  has  already  been  adjudged  to  exist. 
In  equity  the  wrong-doer  is  treated  as  a  trustee  in  respect  to 
the  property,  and  is  considered  as  holding  the  profits  for  the- 
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rightful  owner.  This  rule  applies  as  to  patents,  and  the  ele- 
mentary authors  on  the  subject  say:  "In  trade-mark  eases, 
the  rule  is  much  the  same,  but  in  the  latter,  considerations 
are  involved  which  do  not  enter  into  ordinary  patent  infringe- 
ments; as,  for  example,  loss  of  reputation,  so  that  courts 
allow  greater  scope  in  ascertaining  damages":  Browne  on 
Trade-marks.  "In  equity,"  says  Mr.  Sutherland  in  his  work 
on  damages,  "where  there  is  ground  for  invoking  its  jurisdic- 
tion, and  an  infringement  has  been  found  and  decreed,  and 
there  has  been  no  unreasonable  delay  in  commencing  suit,  an 
account  of  profits  will  be  decreed,  which  means  the  net  profits 
the  infringer  has  actually  realized":  Vol,  3,  p.  631.  Mr. 
Upton  on  Trade-marks  says:  "The  order  usually  made  by 
courts  of  chancery  that  the  defendant  keep  an  account  of  the 
sales  made  by  him,  to  the  end  that  he  pay  over  to  the  plaintiff 
the  profits  resulting  from  such  sales,  would  seem  to  indicate 
a  rule":  Page  245.  While  this  author  questions  the  wisdom 
of  the  rule,  he  substitutes  no  other  for  the  guidance  of  the 
chancellor;  and  certainly,  where  the  intention  to  violate  ap- 
pears, and  the  party  charged  is  acting  mala  fides,  he  should 
not  be  heard  to  object  to  an  account  of  profits.  The  supreme 
court  in  the  case  of  Root  v.  Railway  Co.,  105  U.  S.  189,  said: 
"When,  however,  relief  was  sought  which  equity  alone  could 
give,  as  by  way  of  injunction  to  prevent  a  continuance  of  the 
wrong,  in  order  to  avoid  a  multiplicity  of  suits,  and  to  do 
complete  justice,  the  court  assumed  jurisdiction  to  award  com- 
pensation for  the  past  injury,  not,  however,  by  assessing  dam- 
ages, which  was  the  peculiar  ofi5ce  of  a  jury,  but  by  requiring 
an  account  of  profits,  on  the  ground  that  if  any  had  been  made, 
it  was  equitable  to  require  the  wrong-doer  to  refund  them,  as 
it  would  be  inequitable  that  he  should  make  a  profit  out  of  his 
own  wrong." 

In  the  same  case  citations  are  made  from  the  opinions  of 
Vice-Chancellor  Wigram  in  Colburn  v.  Simmay  2  Hare,  543, 
and  of  Sir  J.  Leach  in  Daily  v.  Taylor,  1  Russ.  &  M.  73.  In 
Colburn  v.  Simms,  supra,  it  is  said:  "The  court  does  not  accu- 
rately measure  the  damage,  but,  as  the  nearest  approximation 
it  can  make  to  justice,  takes  from  the  wrong-doer  all  the 
profits  he  has  made  by  his  piracy,  and  gives  them  to  the  party 
who  has  been  wronged." 

In  Baily  v.  Taylor,  supra,  the  ground  for  relief  is  laid  down 
by  the  master  of  the  rolls  as  follows:  "The  court  [alluding  to 
«  court  of  equity]  has  no  jurisdiction  to  give  to  the  plaintiff  a 
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remedy  for  an  alleged  piracy,  unless  he  can  make  out  that  he 
is  entitled  to  the  equitable  interposition  of  this  court  by  in- 
junction; and  in  such  case,  the  court  will  also  give  him  an 
account,  that  his  remedy  here  may  be  complete.  If  this  court 
do  not  interfere  by  injunction,  then  his  remedy,  as  in  case  of 
any  other  injury  to  his  property,  must  be  at  law.  Unless  that 
primary  right  to  an  injunction  exists,  this  court  has  no  juris- 
diction with  reference  to  a  mere  question  of  damages." 

In  the  case  of  Graham  v.  Plate,  40  Cal.  593,  6  Am.  Rep.  639, 
the  question  as  to  the  measure  of  damages  was  carefully  con- 
Bidered,  and  hence  has  become  a  leading  case.  It  was  there 
argued  that  the  entire  profit  should  not  be  held  to  have  origi- 
nated from  the  wrongful  use  of  the  trade-mark,  but  tbat  the 
intrinsic  value  of  the  article  sold  should  enter  into  the  ques- 
tion of  value,  and  thereby  lessen  the  profits.  The  court,  in 
response,  said:  "Every  consideration  of  reason,  justice,  and 
Bound  policy  demands  that  one  who  fraudulently  uses  the 
trade-mark  of  another  should  not  be  allowed  to  shield  himself 
from  liability  for  the  profit  he  has  made  by  the  use  of  the 
trade-mark,  on  the  plea  that  it  is  impossible  to  determine  how 
much  of  the  profit  is  due  to  the  trade-mark,  and  how  much  to 
the  intrinsic  value  of  the  commodity.  The  fact  that  it  is  im- 
possible to  apportion  the  profit  renders  it  just  that  he  should 
lose  the  whole." 

The  case  of  Leather  Co.  v.  Hirschfield,  L.  R.  1  Eq.  299, 
claimed  by  counsel  for  the  appellees  to  be  analogous  to  this 
case,  was  where  the  plaintiff  sued  in  equity,  as  here,  but 
elected  not  to  take  an  account  of  the  profits  to  which,  by  the 
decision  in  that  case,  he  was  entitled,  but  elected  to  claim 
damages  by  reason  of  the  invasion  of  his  right;  and  having 
done  so,  it  was  held  that  the  burden  was  on  him  to  show  the 
extent  of  his  injury,  and  the  court  would  not  assume  as  a 
matter  of  law  that  those  purchasing  of  the  defendant  the 
simulated  goods  would  have  been  the  customers  of  the  plain- 
tiff. 

The  appellants  in  this  case  did  elect  to  have  an  account  of 
profits,  and  asked  for  a  reference  that  such  an  account  might- 
be  taken.  The  fact  that  they  claimed  damages  did  not  pre- 
clude them  from  electing  to  take  the  profits.  This  was,  in 
fact,  the  true  criterion  of  damages  in  equity,  where  no  other 
special  injury  was  alleged  or  claimed.  In  fact,  the  cases  of 
Neilson  v.  Betts,  L.  R.  5  H.  L.  1,  and  De  Vitre  v.  Belts,  L.  R. 
6  H.  L,  319,  referred  to  by  counsel,  establish  the  rule  that 
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there  cannot  be  an  inquiry  as  to  damages  and  also  an  account 
of  profits.  The  plaintiff  is  not  entitled,  as  said  in  those  cases, 
"  to  au  account  of  profits  and  also  an  inquiry  as  to  damages. 
That  principle  applies  generally,  and  without  any  distinction 
at  all.  It  applies  to  every  case  of  infringement,  and  therefore 
it  must  be  taken  to  have  settled  conclusively  that  point,  that 
the  patentee  must,  in  all  these  cases,  when  he  has  a  decree, 
elect  whether  he  will  have  an  account  of  profits  or  an  inquiry 
as  to  damages.     He  cannot  have  both." 

In  this  case,  the  chancellor  refused  to  permit  the  plaintiffs 
to  elect,  but  compelled  an  inquiry  as  to  the  entire  damage  the 
plaintiff  had  sustained  when  he  was  not  asking  for  it.  It  is 
true,  the  appellants  asked  for  damages  in  their  equitable 
action,  but  tbis  did  not  confine  them  to  such  damages  as  a 
jury  could  give  in  an  ordinary  action  for  fraud.  The  chancel- 
lor should  have  said,  All  I  can  give  you  in  the  way  of  com- 
pensation is  an  account  of  profits.  You  may  elect  to  claim 
such  damages  as  you  have  sustained,  or  take  an  account  of 
profits.  The  plaintiffs  asked  for  an  account  of  profits.  They 
claimed  nothing  more.  We  have  found  no  case,  and  been 
cited  to  no  authority,  where  there  has  been  a  violation  of  the 
trade-mark,  and  an  injunction  granted,  where  the  party 
wronged  has  been  refused  an  account  of  profits,  unless  he  had 
first  elected  to  claim  the  actual  damages  he  had  sustained,  or 
delayed  the  assertion  of  his  claim.  In  the  case  of  Dohson  v. 
Hartford  Carpet  Co.,  114  U,  S.  439,  a  case,  however,  unlike 
this,  the  plaintiff  declined  to  take  an  account  of  profits. 

In  an  action  at  law,  the  measure  of  damages  would  be  as 
insisted  on  by  counsel  for  the  appellees,  and  the  authorities 
adduced  in  support  of  their  views  all  conduce  to  sustain  the 
jurisdiction  of  a  court  of  equity,  and  the  right  of  the  appel- 
lants to  an  account  of  profits. 

The  plaintiff  here  had  obtained  his  judgment  or  decree  re- 
straining the  defendant  from  a  further  invasion  of  his  right. 
It  was  adjudged  that  he  had  violated  the  rights  of  the  plain- 
tiff by  appropriating  his  right  of  property  to  his  own  use,  and 
the  only  question  left  for  future  consideration  was  the  dam- 
ages sustained.  The  plaintiff  says.  My  damages  in  the 
forum  I  have  elected,  to  grant  the  relief  sought,  is  the  net 
profits  the  appellees  have  realized  by  reason  of  their  wrong. 
To  these  profits  he  is  entitled. 

This  is  the  doctrine  of  the  text-books,  and  approved  by  the 
reported  cases  referred  to  by  counsel  on  either  side:  "  The  net 
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profita  may  be  recovered,  in  equity,  as  profits  made  by  the  use 
of  the  plaintiffs*  property,  and  the  defendant,  as  a  constructive 
trustee,  compelled  to  account  for  them.  But  at  law  only  dam- 
ages can  be  recovered,  and  they  will  bo  measured  by  the  plain- 
tiffs' loss,  and  not  the  defendants'  gain":  3  Sutherland  on 
Damages,  p.  631. 

The  rule  laid  down  by  Sutherland,  and  clearly  stated,  is  the 
correct  doctrine  as  to  the  criterion  of  damages,  and  while  that 
general  rule  may  not  be  applied  to  every  case  where  there  ia 
an  intentional  appropriation  by  the  one  of  the  other's  property 
by  the  use  of  the  latter's  trade-mark,  or  so  simulating  the 
manufacture  of  one  as  to  make  it  resemble  that  of  the  other, 
so  as  to  destroy  the  property  in  the  trade-mark,  we  perceive  no 
reason  for  denying  an  account  of  profits.  The  aid  of  a  court 
of  equity  has  been  invoked  to  prevent  the  further  appropria- 
tion of  the  plaintiffs'  right  of  property  to  the  use  of  the  de- 
fendants. That  relief  has  been  granted,  and  the  chancellor,  at 
the  instance  of  the  plaintiff,  will  require  the  trustee  to  settle 
his  accounts  and  account  for  the  profits.  The  defendants  oc- 
cupy, in  fact,  the  relation  of  trustees  to  the  plaintiffs.  The 
latter  are  tlie  beneficiaries. 

It  is  this  principle,  long  recognized  by  courts  of  equity,  that 
enables  the  chancellor  to  adjust  the  accounts  between  the  par- 
ties, and  give  to  the  complainant  that  character  of  relief  that 
he  could  not  obtain  in  u  common-law  court. 

It  is  also  urged  by  counsel  for  the  appellees  that  the  appel- 
lants have  been  guilty  of  such  laches  in  the  prosecution  of 
their  claim  for  profits  as  precludes  the  chancellor  from  giving 
any  such  relief.  The  imitation  in  this  case  began  first  in  the 
month  of  November,  1878,  but  was  not  made  complete  until 
some  time  in  1879;  then  the  precise  similitude  appeared,  and 
in  some  five  or  six  months  thereafter  this  action  was  instituted. 
So  there  was  no  laches  on  the  part  of  the  appellants,  and  would 
have  been  none  if  the  similitude  had  been  complete  in  the 
month  of  November,  1878,  for  then  only  fourteen  months 
would  have  elapsed  between  the  commission  of  the  wrong  in 
the  first  place  and  the  bringing  of  the  action. 

Whether  a  lapse  of  time  of  less  than  five  years  would  con- 
stitute a  bar  to  the  recovery  of  profits  in  equity  is  not  neces- 
Bary  to  be  decided.  There  might  be  such  an  acquiescence  on 
the  part  of  the  plaintiff  as  would  amount  to  consent  or  work 
an  equitable  estoppel,  but  we  find  no  such  case  presented  by 
this  record. 
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This  case  should,  therefore,  go  to  the  commissioner,  with 
direction  to  ascertain  the  number  of  simulated  plows  sold  by 
the  appellees  from  the  time  the  simulation  become  complete, 
which  was  in  the  beginning  of  the  fall  of  1879,  and  the  amount 
realized  for  them;  the  actual  cost  of  the  material  used  in  the 
manufacture;  the  cost,  which  includes  the  hire  of  the  em- 
ployees in  making  the  plows,  allowing  the  use  of  the  value  of 
the  tools,  machiner}'^,  power,  and  other  facilities  necessary  for 
the  manufacture;  expenses  of  selling  and  advertising;  the 
value  of  the  labor  and  superintendence  of  the  work  by  the 
appellees  themselves.  These  items  deducted  from  the  amount 
realized  from  the  sales  will  leave  the  net  profits,  if  any.  If  no 
profits,  the  damages  are  nominal  only,  as  an  election  to  take 
the  profits  has  been  made. 

In  some  instances  interest  has  been  allowed  on  the  profits 
to  the  plaintiffs,  but  there  are  facts  and  circumstances  existing 
in  this  case  that  authorize  the  chancellor  to  withhold  interest, 
if  such  is  to  be  regarded  as  the  general  rule. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion.  

In  Procbedino  to  Enjoin  Usk  op  Tradk-mark,  Question  is,  whether 
the  defendant's  symbol  or  device  is  calculated  to  deceive  and  mislead  the 
public;  and  if  so,  it  is  immaterial  that  he  had  uo  intention  or  thought  of 
fraud,  80  far  as  the  law  of  the  case  is  concerned:  Pratt'a  Appeal,  117  Pa.  St. 
401;  2  Am.  St.  Rep.  676;  and  see  cases  collected  in  note  681,  relating  to  sub- 
ject of  trade-mark  law  generally:  Parlett  v.  GutjyeH/ieimer,  67  Ind.  542. 

Numbers  as  Trade-harks:  A.  S.  L.  Button  Co.  v.  Anthony,  15  R.  I.  328| 
S  Am.  St.  Rep.  898. 

Idbhtioal  Names  as  Tkads«uakk8:  Rogers  M/g.  Co.  v.  Bimpaon,  64  Conn. 
627. 
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ExEODTioN  Sale.  —  There  is  No  Warranty  op  Title  by  Sheripp  at  an 
execution  sale.  The  purchaser  takes  just  what  title  the  defendant  in  the 
execution  has,  and  buys  at  his  peril.  The  nile  of  comeat  emptor  applies 
to  him. 

Shebipp's  Deed  to  Purchaser  at  Execution  Sale  Transpers  all  the 
title  which  the  defendant  held  when  the  execution  lien  attached,  and 
takes  precedence  over  subsequent  liens  and  transfers.  To  this  extent 
the  deed,  when  executed,  takes  effect  by  relation,  and  must  be  treated 
as  though  made  on  the  day  when  the  lien  was  created.  The  fact  that 
the  purchaser  at  a  second  sale,  under  another  execution  against  the  same 
defendant,  first  obtained  a  deed  gives  liiiii  no  advantage. 
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ELucunoN  Balm,  Prksumftion  m  Favor  of.  —  Officer  having  sold  land 
under  execution,  law  presumes,  in  the  absence  of  all  testimony  to  the 
contrary,  that  he  did  hia  duty  by  levying  the  execution  while  in  full 
force,  and  the  silence  of  his  return  upon  that  subject  is  not  sufficient  t» 
repel  the  presumption. 

ExiccnoN  Salb  —  Waiver  of  Levy  and  Advertisement.  —  Defendant 
in  execution  may  waive  levy  upon  the  property  and  an  advertisement  of 
it  by  the  sheriff,  and  such  waiver  will  estop  him  from  objecting  to  th« 
sale,  and  from  setting  it  aside  after  it  has  been  made. 

Law  of  Chahfertt  does  not  Applt  to  deeds  made  to  carry  into  effect  a 
contract  for  the  sale  of  land  of  which  there  was  no  adverse  possession  at 
the  time  the  contract  was  entered  into,  although  the  land  be  held  ad- 
versely when  the  deed  was  made,  and  this  rule  applies  to  an  executory 
verbal  contract  of  sale. 

Principal  and  Surety. — Where  Surety's  Land  is  Levied  on  and 
Sold  under  Execution  against  principal  and  surety,  and  the  principal 
buys  the  land,  his  purchase  inures  to  the  surety's  benefit,  since  it  waa 
the  principal's  duty  to  discharge  the  execution. 

W.  p.  D.  Bmh  and  J.  P.  Hohson^  for  the  appellants. 
Montgomery  and  Posten,  for  the  appellee. 

Bennett,  J.  Charlton  D.  Shean  was  the  owner  and  in  the 
possession  of  two  tracts  of  land  in  Hardin  County,  Kentucky, 
one  known  as  the  Pearman  tract,  situated  on  the  old  road,  ahout 
one  mile  from  West  Point,  containing  about  one  hundred  and 
thirty  acres;  the  other,  known  as  the  Carrico  tract,  situated 
on  the  turnpike,  about  four  and  a  half  miles  from  West  Point. 
About  one  hundred  acres  of  this  tract  were  on  the  west  side  of 
the  turnpike. 

While  an  execution  which  issued  from  the  Hardin  circuit 
court  against  Charlton  D.  Shean  was  in  the  hands  of  the  sheriff 
of  that  county  for  collection,  and  which  was  in  full  force,  said 
Shean  surrendered  sixty  acres  of  the  Pearman  tract  of  land 
to  the  sheriff  to  sell  for  the  purpose  of  satisfying  said  execu- 
tion. The  surrender  of  said  land  was  evidenced  by  a  written 
indorsement  on  the  execution  as  follows:  — 

"I  give  up  to  the  sheriff  of  Hardin  County  to  sell,  to  satisfy 
this  execution,  sixty  acres  of  land  at  the  southwest  comer  of 
my  tract  of  land,  on  the  old  road,  about  one  mile  from  West 
Point,  known  as  the  Pearman  tract,  and  agree  that  he  may 
sell  without  advertising. 

"  May  21,  1863.  C.  D.  Shean." 

At  the  same  time,  the  sheriff  held  another  execution  against 
Charlton  D.  Shean  for  collection,  which  issued  from  the  Hardin 
circuit  court,  and  said  Shean  surrendered  to  the  sheriff  one^ 
hundred  acres  of  the  Carrico  tract  of  land  to  sell,  for  the  pur- 
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poae  of  satisfying  said  execution.  The  surrender  was  by  writ- 
ten indorsement  on  the  execution,  as  follows:  — 

"  I  give  up  to  the  sheriff  of  Hardin  County  one  hundred 
acres  of  land  lying  on  the  west  side  of  the  turnpike,  and  in 
Hardin  County,  about  four  and  a  half  miles  from  West  Point, 
to  be  sold  to  satisfy  this  execution,  and  agree  that  it  may  bo 
sold  without  advertising 

"  May  21,  1863.  C.  D.  Shean." 

The  sheriff's  written  indorsements  on  these  executions 
show  that,  after  having  these  two  parcels  of  land  appraised 
by  two  disinterested  housekeepers  of  the  county,  he  sold,  at 
public  outcry,  the  two  parcels  of  land,  at  the  court-house  door 
in  Elizabethtown,  on  the  eighth  day  of  June,  1863,  and  that 
Charles  Greer,  the  father  of  the  appellants,  became  the  pur- 
chaser of  both  parcels  at  a  less  price  than  two  thirds  of  their 
appraised  value. 

Several  years  after  the  purchase,  Charles  Greer  died  intes- 
tate; and  no  one  having  redeemed  said  parcels  of  land,  the 
sheriff  of  Hardin  County,  on  the  second  day  of  July,  1877, 
conveyed  by  deed  said  two  parcels  of  land  to  the  children  of 
Charles  Greer.  They,  after  said  conveyance,  instituted  two 
actions  of  ejectment,  —  one  against  Charles  G.  Wintersmith 
and  others,  for  the  purpose  of  recovering  the  sixty-acre  tract  of 
land,  and  the  other  against  William  Grimes  and  others,  for 
the  purpose  of  recovering  the  one-hundred-acre  tract  of  land. 
The  issues  having  been  made  up  in  each  case,  they  were 
transferred  to  the  equity  side  of  the  docket,  and  consolidated. 
The  lower  court,  upon  final  hearing  of  the  cases,  dismissed 
them  absolutely.     The  appellants  have  appealed  to  this  court. 

At  the  time  Charlton  D.  Shean  surrendered  said  parcels  of 
land  to  the  sheriff  to  be  sold  to  satisfy  said  executions,  he  was 
the  owner  and  in  the  possession  of  both  parcels;  therefore 
they  were  subject  to  levy  and. sale  to  satisfy  said  executions. 

The  contention  of  the  appellees,  Wintersmith  and  others,  as 
to  the  sixty-acre  tract  of  land,  is,  first,  that  the  appellee, 
Wintersmith,  purchased  said  tract  of  land  at  a  sale  made  by 
the  sheriff  of  Hardin  County,  Kentucky,  by  virtue  of  an  exe- 
cution which  issued  from  the  Hardin  circuit  court  in  his 
favor,  and  against  Charlton  D.  Shean,  and  that  he  received  a 
deed  from  the  sheriff  for  said  land  in  1872,  whereby  he  ob- 
tained a  title  to  said  land  superior  to  that  of  the  appellantn. 

This  contention  cannot  be  sustained;  because,  —  1.  The 
levy  of  Wintersmith's  execution  upon  this  land,  and  the  sale 
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thereof,  occurred  in  the  summer  of  1863,  and  after  the  land 
had  been  surrendered  by  Shean  to  the  sheriff,  and  the  sale 
thereof,  to  satisfy  the  other  execution.  And  it  is  well  settled 
that  "  execution  liens  attach  to  the  defendant's  real,  instead  of 
his  apparent,  interest  in  property.  It  follows  from  this  that 
the  sale  made  under  such  a  lien  can  ordinarily  transfer  no 
interest  beyond  that  in  fact  held  by  the  defendant  when  the 
lien  attached,  or  acquired  by  him  subsequently  thereto,  and 
before  the  sale":  Freeman  on  Executions,  sec.  835. 

"Sales  under  execution  always  assume  to  be  of  all  the  title 
and  interest  of  the  defendant  in  the  writ."  Nothing  more  nor 
less  than  the  defendant's  title  or  interest  in  the  property  is 
presumed  to  be  sold.  That  title  or  interest  the  purchaser  gets. 
If  it  turns  out  that  the  defendant  has  no  title  or  interest  in  the 
property  sold,  then  the  purchaser  acquires  nothing  by  his  pur- 
chase. There  is  no  warranty  of  title  by  the  sheriff  at  an 
execution  sale.  The  purchaser  takes  just  what  title  the  de- 
fendant in  the  execution  has.  He  buys  at  his  peril.  The  rule 
of  caveat  emptor  applies  to  him:  Freeman  on  Executions,  sec. 
301. 

The  land  having  been  surrendered  by  Shean  to  the  sheriff 
on  the  21st  of  May,  1863,  and  a  sale  thereof  having  been  made 
by  the  sheriff  on  the  8th  of  June,  1863,  to  satisfy  the  execu- 
tion in  favor  of  McMillen,  at  which  sale  Charles  Greer  became 
the  purchaser  of  the  land,  and  all  of  which  occurred  prior 
to  the  levy  of  Wintersmith's  execution  upon  the  same  land, 
and  the  purchase  thereof  by  him  at  the  execution  sale,  he,  for 
the  reasons  above  indicated,  acquired  no  title  to  the  land  by 
his  purchase. 

2.  The  fact  that  the  sheriff's  deed  to  Wintersmith  is  prior 
in  date  to  that  of  the  appellants  can  give  to  the  appellees  no 
advantage  over  the  appellants;  because  the  sheriff's  deed 
must  be  "given  such  an  effect  as  will  preserve  and  make  ef- 
fectual the  lien  under  which  the  execution  sale  was  made." 
And  in  order  that  the  deed  may  have  such  an  effect,  "it  takes 
precedence  over  subsequent  liens  and  transfers;  and  a  sale 
and  conveyance  based  upon  such  lien  transfers  to  the  pur- 
chaser all  the  title  which  the  defendani  held  when  such 
original  lien  attached.  To  this  extent  the  deed,  when  exe- 
cuted, takes  effect  by  relation,  and  must  be  treated  as  though 
made  on  the  day  when  the  lien  was  created":  Freeman  on 
Executions,  sec.  333;  Million  v.  Riley,  1  Dana,  360;  25  Am. 
Dec.  149. 
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The  appellees  also  contend  that  the  sheriff  did  not  levy  the 
executions  under  which  Charles  Greer  bought  said  parcels  of 
land,  upon  them  or  either  of  them,  and  for  that  reason  Greer 
acquired  no  title  to  either  parcel  of  land. 

As  a  matter  of  fact,  both  executions  are  silent  upon  the 
subject  of  a  levy,  and  there  is  nothing  in  the  record  showing 
that  the  sheriff  did  not  levy  the  executions  upon  said  parcels 
of  land. 

The  sheriff  having  sold  said  parcels  of  laud  by  virtue  of 
said  executions,  the  law,  in  such  a  state  of  case,  presumes,  in 
the  absence  of  all  testimony  to  the  contrary,  that  he,  with  the 
executions  in  his  hands,  did  his  duty  by  levying  them  while 
they  were  in  full  force  upon  said  parcels  of  land.  It  was  his 
official  duty  so  to  do;  and  the  presumption  must  be  indulged 
that  he  discharged  that  duty,  unless  his  return  shows  that  he 
did  not.  The  silence  of  his  return  upon  that  subject  is  not 
BuflBcient  to  repel  the  presumption  that  the  levy  was,  in  fact, 
made:  Freeman  on  Executions,  sec.  274;  Evans  v.  Davis,  3 
B.  Mon.  346. 

It  is  also  well-settled  that  the  defendant  in  an  execution  may 
waive  a  levy  upon  the  property  and  an  advertisement  of  it  by 
the  sheriff,  and  that  his  waiver  of  the  levy  or  advertisement 
of  the  property  will  estop  him  from  objecting  to  the  sale.  The 
waiver  will  also  estop  him  from  setting  the  sale  aside  after  it 
has  been  made:  Freeman  on  Executions,  sec.  274,  and  the 
authorities  there  cited. 

This  waiver  on  the  part  of  the  execution  defendant  does  not 
convert  the  sheriff  into  the  mere  private  agent  of  the  defend- 
ant. The  sheriff,  notwithstanding  the  waiver,  still  acts,  in 
making  the  sale,  in  his  official  capacity;  and  the  sale  passes 
the  title  to  the  property  as  effectually  as  if  a  levy  and  ad- 
vertisement had  been  actually  made.  If,  however,  the  inter- 
est of  the  execution  plaintiff  should  be  affected  by  the  failure 
of  the  sheriff  to  levy  or  advertise,  then  the  question  as  to  the 
sheriff's  liability  to  him  in  damages  would  arise. 

The  contention  of  the  appellees  that  said  parcels  of  land 
were  held  by  them  adversely  to  the  appellants  at  the  time 
they  received  the  conveyances  from  the  sheriff  is  not  an  avail- 
able defense.  There  was  no  adverse  holding  of  said  parcels 
of  land  at  the  time  the  sheriff  sold  them.  And  it  is  well  set- 
tled that  the  law  of  champerty  does  not  apply  to  deeds  made 
to  carry  into  effect  a  contract  for  the  sale  of  land  of  which 
there  was  no  adverse  possession  at  the  time  the  contract  was 
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entered  into,  although  the  land  be  held  adversely  when  the 
deed  is  made;  and  this  rule  applies  to  an  executory  verbal 
contract  of  sale:  Simon  v.  Gouge,  12  B.  Mon.  164;  Hopkins  v. 
Paxton,  4  Dana,  36;  Cardwell  v.  Sprigg*8  Heirs,  1  B.  Mon.  372. 

It  is  also  well  settled  that  a  purchaser  at  an  execution  sale 
not  only  acquires  by  his  purchase  the  lien  created  by  virtu© 
of  the  execution,  but  an  inchoate  or  equitable  title  to  the 
land;  and  the  deed  of  conveyance  subsequently  made  to  him 
by  the  sheriflf  relates  back  to  the  time  of  the  creation  of  the^ 
lien  by  virtue  of  the  execution,  and  perfects  his  title  from  that 
date. 

It  appears  that  in  1853,  said  parcels  of  land  were  sold  by 
the  sheriflF  of  Hardin  County  by  virtue  of  an  execution  against 
Kelley,  Charlton  D.  Shean,  and  others,  and  that  Kelley  was 
the  principal  debtor  in  this  execution,  Shean  being  his  surety; 
that  at  the  executi'»n  tale,  Kelley  bought  these  parcels  of  land 
for  a  nominal  sum;  that  he  never  claimed  the  benefit  of  hia 
bids,  nor  was  any  conveyance  ever  made  to  him.  It  also  ap- 
pears that  he  never  intended  to  claim  the  benefit  of  his  bids, 
and  that  he  had  been  repaid  the  sums  that  he  had  paid  on 
his  bids.  Also,  he  being  the  principal  in  the  execution,  and 
Shean  his  surety,  as  between  him  and  Shean  it  was  his  duty 
to  have  paid  ofl'  and  discharged  said  execution.  And  his  pur- 
chase of  the  property  at  the  execution  sale  inured  to  the  ben- 
efit of  Shean,  because  the  property  was  taken  to  pay  the  debt 
that  he,  as  between  him  and  Shean,  was  primarily  bound  to 
pay,  and  which  he  was  morally  bound  to  pay.  Therefore,  the 
purchase  by  Wintersmith  of  Kelley's  bid,  after  this  controversy 
about  this  land  commenced,  for  the  nominal  sum  of  "a  dollar 
or  two,"  did  not  give  the  appellees  a  superior  title  to  said  par- 
cels of  land. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  is 
remanded,  with  directions  to  render  judgment  for  the  appel- 
lants for  both  parcels  of  land. 


Execution  Sale  —  Application  of  Role  Caveat  Emptor:  Bamett  r. 
Vituxnt,  69  Tex.  685;  5  Am.  St.  Rep.  98,  and  cases  collected  in  note  102; 
note  to  Meher  v.  Cole,  ante,  p.  104;  Humphrey's  Ex'r  v.  Wade,  84  Ky.  391. 

Bo>A  Fide  Purchaser  at  Execution  Sale,  how  Far  Protected:  Ayre* 
T.  Duprey,  27  Tex.  593;  86  Am.  Dec.  651,  668,  note;  Garden  v.  Lane,  48  Ark. 
216;  3  Am.  St.  Rep.  228;  note  to  Meher  v.  Cole,  ante,  p.  104. 

Evert  Rka.sonable  Presumption  will  be  Indulged  in  Favor  of  Sus- 
taining ministerial  acts  of  officers  making  judicial  sales:  Evana  v.  Rot^berson, 
92  Mo.  192;  1  Am.  St.  Rep.  701,  706,  note;  Hamilton  v.  McCmkey'a  Adm'r,. 
83  Va.  533. 
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Champerty  —  Application  of  Law  of:  See  West  v.  Drawluyrn,  20  Ga. 
170;  65  Am.  Dec.  614;  Simpson  v.  Montgomet-y,  25  Ark.  365;  99  Am.  Dec. 
228;  Schaferman  v.  O'Brien,  28  Md.  565;  92  Am.  Dec.  708;  Luen  v.  Wilson^ 
85  Ky.  503;  Wildey  v.  Crane,  63  Mich.  720;  Russell  v.  Doyle,  84  Ky.  386; 
Nickels  v.  Kane's  Adm'r,  82  Va.  309;  Laney  v.  Ilavender,  146  Mass.  615. 

Sheriff's  Deed  Passes  to  Purchaser  at  Execution  Sale  only  such 
interest  as  was  owned  by  defendant  when  execution  lien  attached:  Oentry  v. 
CaUahan,  98  N.  C.  448;  Blakeman  v.  P.  S.  Iron  Co.,  72  Cal.  321;  and  the 
lien  of  an  execution  relates  to  its  teste,  and  attaches  to  all  personalty  owned 
by  the  defendant  between  the  teste  and  levy,  so  as  to  defeat  the  title  of  all 
intermediate  purchasers:  Cecil  v.  Carson,  86  Tenn.  139;  Edwards  v.  Thomp- 
son, 85  Id.  720;  4  Am.  St.  Rep.  807,  and  note  809.  In  California,  if  not  else- 
where, an  execution  sale  is  at  least  as  operative  as  a  quitclaim  deed  executed 
by  defendant  at  the  moment  of  the  sale,  and  hence  transfers  title  held  by 
him  at  that  moment,  though  acquired  subsequently  to  the  levy  of  the  writt 
Fnnk  v.  Roe^  70  Cal.  296. 


Fulton  v.  Short  Eoute  Eailway  Transfer  Co. 

[85  Kentucky,  640.] 

Railroad  CoMPAKiEa. — CoRPORAnoN  Chartered  to  Build  "  Railroad  ** 
Merelt  has  Right  to  Elevate  It  wherever  the  character  of  the 
country  makes  it  either  convenient  or  essential  to  do  so.  Even  if  this 
right  were  questionable,  it  would  be  placed  beyond  doubt  by  an  amended 
charter  of  the  corporation  referring  to  city  ordinances  requiring  the 
road  to  be  elevated  at  the  street  crossings. 

Eminent  Domain.  —  When  Private  Property  has  been  Once  Taken 
VOR  Speuifio  Public  Use,  and  compensation  made,  it  should  not  be  used 
for  a  foreign  purpose  without  a  new  legal  taking  or  the  consent  of  the 
party  from  whom  it  was  derived,  but  it  may  be  applied  to  any  new  mode 
of  user  tending  to  the  primary  or  general  purpose.  A  railroad  may, 
therefore,  under  legislative  sanction,  have  a  joint  occupancy  of  a  high* 
way  with  other  modes  of  travel  having  the  same  end  in  view,  but  it  can- 
not  occupy  or  use  it  to  the  unreasonable  exclusion  or  obstruction  of  such 
other  modes. 

IiTJxmcTioN.  —  Construction  of  Railroad  alono  Street  is  not,  per  Sb, 
an  encroachment  upon  the  individual  right  of  the  abutting  lot-OMmer, 
and  whether  he  can  complain  depends,  not  upon  the  fact  of  its  existence, 
but  the  manner  of  its  construction  and  operation.  If  he  is  thereby  de- 
prived of  the  reasonable  use  of  the  street,  he  may  appeal  to  the  courts 
for  relief,  but  if  he  is  merely  inconvenienced,  or  suffers  some  remote  con- 
sequential injury,  it  is  damnum  absque  injuria. 

If  Railroad  be  so  Constructed  and  Operated  over  Streets  of  Citt 
AS  Unreasonablt  to  Obstruct  the  abutting  lot-owner's  means  of  egress 
and  ingress  from  and  to  his  lot,  or  if  he  suffers  special  and  substantial 
injury  by  having  smoke,  sparks,  or  cinders  thrown  into  his  house,  or  its 
walls  be  cracked  by  the  movement  of  trains,  etc.,  he  may  recover  for  the 
damages  directly  resulting  from  such  causes.  But  before  the  road  is 
built,  and  while  it  is  yet  a  mere  matter  of  speculation  whether  any  such 
injury  will  result  to  the  adjoining  owners,  its  construction  will  not  be 
enjoined  merely  because  such  injuries  may  result. 
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B.  F.  Buckner^  Temple  Bodley,  and  Woolley  and  Btickner,  for 
the  appellantfl. 

Thomaa  W.  Bullitt  and  A.  Bamett,  for  the  appellee. 

•  Holt,  J.  The  charter  of  the  Short  Route  Railway  Transfei 
Company  granted  by  the  legislature  in  1873  provides:  — 

"Sec.  2.  Said  corporation  is  hereby  granted  the  exclusive 
privilege  to  build,  construct,  maintain,  and  operate  a  railway 
transfer  company  by  steam  or  animal  power,  for  the  transpor- 
tation of  passengers  and  freight  by  the  car-load,  or  otherwise, 
including  that  portion  of  the  city  of  Louisville  north  of  Main 
Street  from  the  east  side  of  First  Street  to  the  west  side  of 
Fourteenth  Street,  for  a  period  of  ninety-nine  years,  dating 
from  January  1,  1873. 

"Sec.  3.  Said  corporation  shall  have  the  right,  by  and  with 
the  consent  of  the  general  council  of  the  city  of  Louisville,  to 
the  use  of  or  right  of  way  to  such  streets  and  alleys,  and  such 
portion  of  the  city's  wharf  within  the  limits  named  in  the 
second  section  of  this  act,  as  the  interests  of  said  corporation 
may  require,  and  in  such  manner,  and  under  such  reasonable 
restrictions  and  conditions,  as  may  be  agreed  upon  between 
€aid  corporation  and  the  general  council  of  the  said  city  of 
Louisville." 

Subsequent  sections  grant  to  the  corporation,  among  other 
privileges,  tlie  right  to  connect  its  track  with  that  of  any  other 
railroad  terminating  in  the  city  of  Louisville,  and  give  to  any 
shipper  along  its  route  the  right  to  side-tracks  and  switches 
upon  such  terras  as  may  be  agreed  upon  between  him  and  the 
transfer  company. 

A  difference  arose  between  it  and  the  city  as  to  the  location 
of  the  road;  and  in  the  compromise  it  was  agreed,  among 
other  things,  that  the  road  in  crossing  First,  Second,  and  Third 
streets  should  be  so  elevated  as  to  permit  vehicles  to  pass  un- 
der it.  To  do  this,  it  became  necessary  to  build  an  elevated 
railway  along  the  Ohio  River  front  of  the  city;  and  the  com- 
pany being  about  to  do  this,  the  appellees,  who  are  abutting 
lot-owners,  brought  this  action  to  enjoin  it  from  either  con- 
structing or  operating  such  a  road  along  and  over  Water 
Street  from  the  middle  line  of  First  Street  to  the  middle  liqe 
of  Third  Street,  upon  these  grounds:  — 

1.  That  no  legislative  sanction  had  been  given  for  the  build- 
ing of  an  elevated  railway. 
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2.  That  the  appellants  owned  the  fee  to  the  center  of  the 
street  adjoining  their  lots,  subject  only  to  the  easement  of  the 
public  in  it  as  a  street;  and  that  any  legislative  grant  of 
the  right  of  way  over  it  to  the  railway  company,  without  pro- 
viding compensation  therefor,  was  in  violation  of  the  consti- 
tutional provision  as  to  taking  private  property  for  public  use. 

3.  That,  aside  from  the  ownership  of  the  soil,  they,  as  abut- 
ting lot-owners,  had  a  right  to  the  unobstructed  use  of  the 
street  for  travel,  and  for  the  purpose  of  ingress  and  egress;  to 
receive  light  and  air  thereby;  and  to  enjoy  their  property  free 
from  any  inconveniences  or  injury  special  to  them,  such  as  the 
jarring  or  substantial  injury  to  their  buildings;  the  depriva- 
tion of  light  or  air;  the  throwing  of  smoke,  sparks,  or  cinders 
into  and  upon  the  houses  already  upon  some  of  the  lots,  or 
those  which  might  be  built  upon  the  vacant  ones;  the  dis- 
turbance to  the  occupants  arising  from  the  noise  of  passing 
trains,  and  the  invasion  of  all  privacy  by  reason  of  their  prox- 
imity; and  that  all  these  rights  would  be  illegally  invaded 
and  destroyed  by  the  building  of  the  road,  and  that  injunction 
is  the  appropriate  remedy  for  their  protection. 

The  word  "  elevated  "  does  not  occur  in  the  charter.  It  au- 
thorizes the  company  to  construct  and  operate  "  a  railroad  " 
merely.  It  is  therefore  insisted  that,  considering  the  time 
when  the  charter  was  granted,  it  is  improbable  that  the  legis- 
lature intended  to  authorize  the  construction  of  any  kind  of  a 
railway  save  a  surface  one;  that  this  intention  is  manifest 
from  the  charter  provision  as  to  side-tracks  and  switches,  and 
that  corporation  grants  must  be  construed  with  all  the  strict- 
ness compatible  with  their  execution. 

It  appears,  however,  that  only  a  portion  of  the  appellee's 
road  is  "elevated";  and  from  the  first  introduction  of  rail- 
roads, portions  of  them  have  been  elevated  by  reason  of  the 
topography  of  the  country,  or  liability  to  floods,  or  the  grades 
desirable  in  cities  for  the  convenience  and  safety  of  the. public. 
Certainly  a  company  chartered  to  build  a  "railroad"  merely 
would  have  the  right  to  elevate  it  wherever  the  character  of 
the  country  made  it  either  convenient  or  essential;  and  the 
evidence  shows  that  if  this  road  were  a  surface  one  from  First 
to  Tenth  Street,  it  would  be  frequently  be  submerged  by  the 
floods  of  the  Ohio  River. 

After  the  compromise  was  effected  between  the  city  and  the 
company,  and  on  Apnl  1,  1882,  the  legislature  amended  the 
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charter  in  various  respects,  and  this  amendment  refers  to 
the  ordinances  of  the  city  of  Louisville,  which,  among  other 
things,  required  the  road  to  bo  elevated  at  the  Btreet-crossings. 
It  is  true  that  it  merely  provides  that  any  provisions  in  them 
in  conflict  with  the  amendment  shall  be  void;  but  we  must 
presume  that  it  was  enacted  with  the  fact  in  view  that  a  por- 
tion of  the  road  would  have  to  be  elevated.  In  interpreting 
and  giving  effect  to  a  statute,  the  necessity,  occasion,  history 
of  the  times,  and  probable  object  of  it  are  to  be  considered; 
and  while  this  amendment  did  not  re-enact  the  city  ordinances 
relative  to  the  elevation  of  the  road  at  the  street-crossings,  yet 
it  recognized  the  right  of  the  company  to  build  a  road,  which 
those  ordinances,  thus  referred  to,  required  to  be  elevated,  and 
which  the  city  council,  by  virtue  of  section  3,  supra,  had  the 
power  to  enact.  Even  if  the  power  to  build  the  road  was  ques- 
tionable prior  to  this  additional  legislation,  yet  this  legislative 
recognition  of  the  right  placed  it  beyond  doubt. 

It  must  be  presumed  that  the  appellants  own  the  fee  in  the 
street,  subject  to  the  use  by  the  public;  and  the  question  pre- 
sents itself,  whether  the  easement  existing  by  virtue  of  the 
dedication  as  a  street  is  of  the  same  nature  as  that  granted  to 
the  company  by  the  legislature.  Its  power  to  appropriate  a 
part  of  a  common  highway  to  the  purposes  of  a  railroad, 
without  making  provision  for  compensation  to  the  owner  of 
the  fee,  has  been  a  fruitful  subject  of  judicial  conflict.  It  has 
been  urged  that  it  is  an  additional  burden ;  a  new  and  distinct 
servitude  upon  the  estate,  inconsistent  with  the  original  dedi- 
cation, and  cannot,  therefore,  be  imposed  without  compensa- 
tion to  the  owner  of  the  fee.  Upon  the  other  hand,  it  is  said 
that  it  is  consistent  with  the  dedication;  that  there  is  an 
identity  of  uses;  and  that  the  use  of  a  part  of  a  street  by  a 
railway  does  not  exceed  the  limit  of  the  easement  already  be- 
longing to  the  public.  This  conflict  of  opinion  mainly  arises 
from  a  difference  of  view  as  to  the  uses  contemplated  by  the 
dedication  of  a  street  to  public  use. 

Upon  the  one  side,  cases  may  be  found  holding  that  because 
the  term  ''street"  had  acquired  its  meaning  before  rail- 
roads were  in  existence,  therefore  it  cannot  be  presumed  this 
character  of  use  was  intended  in  the  dedication;  and  if  al- 
lowed, that  the  limit  of  the  easement  is  overstepped,  and  the 
private  property  of  the  owner  of  the  fee  taken  for  public  use, 
which,  unless  compensation  be  afforded,  is  inhibited  by  th» 
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constitution.  In  conflict  with  this  view,  many  cases  may  be 
found  which  hold  that  the  dedication  of  a  street  to  public  use 
contemplates  no  particular  mode  of  travel;  that  it  embraces 
not  only  those  then  existing,  but  any  that  may  spring  up  in 
this  age  of  invention,  and  with  advanced  civilization;  and  that 
a  railroad,  being  but  a  new  mode  of  travel,  is  consistent  with 
the  uses  contemplated  by  the  dedication,  and  does  not  overstep 
the  limits  of  the  easement  already  in  existence. 

In  determining  the  proper  uses  of  a  highway,  it  seems  to  us 
to  be  immaterial  whether  the  abutting  owner  has  the  fee  sub- 
ject to  the  easement  or  not.  The  public  right  embraces  all 
modes  of  travel  consistent  with  the  intended  use.  If  compen- 
sation has  been  made  for  the  easement,  the  subsequent  appro- 
priation to  another  mode  of  use  within  the  limit  of  the  primary 
purpose,  or  one  of  a  like  kind,  certainly  should  not  require  fur- 
ther compensation.  In  this  age  of  advancement,  a  rule  con- 
fining it  to  a  precise  mode  of  use  would  be  unreasonable.  It 
has  even  been  held  that  there  is  no  new  taking  when,  under 
legislative  sanction,  a  plank  road  or  a  canal  is  converted  into 
a  different  kind  of  highway,  as,  for  instance,  a  railroad;  and 
some  jurists  have  contended  that  when  private  property  has 
been  once  taken  for  public  use,  and  compensation  made,  the 
legislature  may  apply  it  to  any  public  use,  irrespective  of  the 
special  purpose  for  which  it  was  taken.  This  view  is  based 
upon  the  idea  that,  in  practice  at  least,  whether  the  fee  or  an 
easement  merely  is  acquired,  the  full  value  of  the  land  taken 
is  given  as  compensation;  but  this  doctrine  is  fraught  with 
danger  to  private  right,  which,  although  it  may  be  that  of  the 
humblest  citizen,  it  should  be  the  pride  of  the  judiciary  to 
uphold;  and  it  seems  to  us  that  where  a  grant  has  been  made 
for  a  specific  use,  the  subject  of  it  should  not  be  used  for  a 
foreign  purpose  without  a  new  legal  taking,  or  the  consent  of 
the  party  from  whom  it  was  derived;  but  that  it  may  be  ap- 
plied to  any  new  mode  of  user  tending  to  the  primary  or  gen- 
eral purpose. 

It  was  said  by  the  supreme  court  in  the  case  of  Barney  v. 
Keokuk^  94  U.  S.  340:  **  On  the  general  question  as  to  the 
rights  of  the  public  in  a  city  street,  we  cannot  see  any  mate- 
rial difierence  in  principle  with  regard  to  the  extent  of  those 
rights  whether  the  fee  is  in  the  public  or  in  the  adjacent  land- 
owner, or  in  some  third  person.  In  either  case,  the  street  is 
legally  open  and  free  for  the  public  passage,  and  for  such  other 
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public  uses  as  are  necessary  in  a  city,  and  do  not  prevent  it» 
use  as  a  thoroughfare,  such  as  the  laying  of  water-pipes,  gas- 
pipes,  and  the  like." 

Pierce  on  Railroads,  page  234,  says:  "The  purpose  of  open- 
ing a  highway  or  street  is  to  provide  the  public  with  a  right  of 
passage  for  persons  on  foot  or  riding  in  carriages  or  other  kinds 
of  vehicles.  The  use  for  which  this  public  right  is  obtained 
is  not  confined  to  the  same  species  of  vehicles  drawn  by  the 
same  kind  of  power  that  prevailed  at  the  time  of  the  dedica- 
tion or  appropriation,  but  admits  of  the  passage  and  repassage 
of  such  other  vehicles  operated  in  such  a  mode  and  by  such 
forces  as  an  advanced  civilization  may  require  for  the  general 
convenience.  The  improved  method  of  conveyance  may  inci- 
dentally increase  or  depreciate  the  value  of  property  on  the 
highway;  but  provided  the  right  of  ingress  and  egress  of  pas- 
sage and  repassage  is  left  reasonably  free  to  the  adjoining 
owner,  the  injury  is  one  which  the  law  does  not  recognize.  A 
railroad  laid  out  over  or  upon  a  highway  or  street  under  proper 
legal  authority  is  within  the  legal  intent  of  the  original  seques- 
tration or  dedication,  and  is  not  an  invasion  of  privite  right, 
entitling  the  owner  to  compensation  by  virtue  of  the  constitu- 
tional prohibition,  provided  it  is  so  laid  out  and  constructed 
as  not  to  be  incompatible  with  the  use  of  the  highway  in  the 
other  usual  modes  of  passage  and  conveyance.  It  is  not  ne- 
cessarily a  nuisance,  even  in  a  large  city,  although  it  may,  to 
a  certain  extent,  interrupt  the  free  passage  of  other  kinds  of 
vehicles;  and  unless  unreasonable,  or  permanently  exclusive 
in  its  occupation  of  the  highway,  when  authorized  by  com- 
petent authority,  it  is  not  an  invasion  of  private  rights."  The 
writer  cites  numerous  cases  in  support  of  the  text. 

The  design  of  a  railroad  is  to  facilitate  travel.  It  therefore 
subserves  the  object  of  a  street  dedication  instead  of  destroy- 
ing it.  It  may,  therefore,  under  legislative  sanction,  have  a 
joint  occupancy  of  a  street  with  other  modes  of  travel  having 
the  same  end  in  view;  but  it  cannot  occupy  or  use  it  to  the 
unreasonable  exclusion  or  obstruction  of  such  other  modes. 
The  limitation  upon  the  public  right  is,  that  the  appropriation 
of  the  street  must  not  be  inconsistent  with  the  end  for  which 
it  was  established. 

Whether  the  abutting  lot-owner  owns  the  fee  in  the  street,  sub- 
ject to  the  public  use,  or  does  not,  he,  as  such  adjacent  proprietor, 
has,  however,  a  peculiar  private  right  in  the  street  which  at- 
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taches  to  his  lot.  He  has  a  peculiar  use  in  the  street  as  ap- 
purtenant to  his  tenement,  in  order  that  he  may  enjoy  it. 
This  right  is  as  much  his  property  as  the  lot  itself.  He  can 
claim  no  damage  by  reason  of  mere  inconvenience  or  a  conse- 
quential decline  in  value  of  property  or  rents  arising  from  the 
repair  of  the  street;  but  there  can  be  no  such  exclusive  ap- 
propriation of  it,  even  under  legislative  authority,  as  to  de- 
prive him  of  its  reasonable  use.  He  is  entitled  to  its  reasonable 
use  for  all  the  ordinary  modes  of  passage.  This  is  an  ease- 
ment attaching  to  his  adjoining  lot,  an  incident  of  his  title  to 
it,  and  he  cannot  be  deprived  of  it  without  compensation.  He, 
however,  holds  his  property  subject  to  the  appropriation  of  the 
street  by  the  public  to  such  means  of  facilitating  travel  and 
commerce  as  will  most  redound  to  the  public  good;  and  it  is 
only  when  this  appropriation  becomes  destructive  of  the  pur- 
poses for  which  the  street  was  established,  and  he  is  deprived 
of  its  reasonable  use  for  such  purposes,  that  he  can  complain. 
Indeed,  the  right  under  legislative  authority  to  permit  the 
construction  and  operation  of  a  railroad  by  steam  along  or 
upon  a  street  is  not  now  an  open  question  in  this  state,  how* 
ever  much  conflict  of  authority  may  exist  elsewhere;  and  this 
without  regard  to  whether  the  fee  subject  to  the  public  use  is 
in  the  adjoining  owner,  or  not.  Beginning  with  the  case  of 
Lexington  etc.  R.  R.  Co.  v.  Applegate,  8  Dana,  289,  33  Am.  Dec. 
497,  followed  by  the  cases  of  Wolfe  v.  Covington  etc.  R.  R.  Co.y 
15  B.  Mon.  409;  Louisville  etc.  R.  R.  Co.  v.  Brown,  17  Id.  772; 
Newport  and  Cincinnati  Bridge  Co.  v.  Foote,  9  Bush,  264; 
Cosby  V.  Owensborough  etc.  R.  R.  Co.,  10  Id.  288;  Elizabethtoton 
etc.  R.  R.  Co.  V.  Combs,  10  Id.  382;  19  Am.  Rep.  67;  and 
Jeffersonville  etc.  R.  R.  Co.  v.  Esterle,  13  Bush,  675, — this  doctrine 
has  been  repeatedly  announced,  and  must  now  be  regarded  as 
firmly  established  in  Kentucky,  and  we  think  it  is  supported 
by  reason  and  public  necessity,  while  at  the  same  time  indi- 
vidual right  is  preserved. 

It  follows  that  the  construction  of  a  railroad  along  a  street 
is  not  per  se  an  encroachment  upon  the  individual  right  of 
the  abutting  lot-owner;  and  whether  he  can  complain  depends,, 
not  upon  the  fact  of  its  existence,  but  the  manner  of  its  con- 
struction and  operation.  If  he  is  thereby  deprived  of  it» 
reasonable  use,  he  may  appeal  to  the  courts  for  relief;  but  if 
he  is  merely  inconvenienced  thereby,  or  BuflFers  some  remoto 
consequential  injury,  it  is  damnum  absque  injuria. 

Am.  St.  B»p.,  Vou  VU.  —40 
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The  structure  in  this  case,  at  the  point  where  it  is  sought  to 
enjoin  its  construction,  will  be  about  thirteen  and  one  half  feet 
high,  supported  by  iron  pillars  sixteen  inches  in  diameter, 
and  from  twenty-five  to  thirty  feet  apart;  and  where  they  are 
in  the  street,  there  is  ample  road  way  upon  each  side  of  them, 
while  where  they  are  in  the  sidewalk,  they  leave  ample  room 
for  passage,  and  we  fail  to  see  that  there  is  any  unreasonable 
obstruction  or  exclusive  appropriation  of  the  street,  while  the 
character  of  the  proposed  structure  is  such  that  it  is  not  likely 
to  materially  interfere  with  the  passage  of  either  light  or  air. 

Before  leaving  this  branch  of  the  case,  it  is  proper  to  suggest, 
that  in  the  cases  oi  Louisville  etc.  R.  R.  Co.  v.  Brown,  supra,  New- 
port  etc.  Bridge  Co.  v.  Foote,  supra,  and  Cosby  v.  Owensborough 
etc.  R.  R.  Co.,  supra,  the  railroad  was  elevated  either  by  a  solid 
wall  or  an  embankment,  which  was  pro  tanto  an  exclusive  ap- 
propriation of  the  street;  but  as  it  was  not  unreasonably  ob- 
structed, the  complaint  of  the  abutting  lot-owners  was  not 
sustained. 

The  road  the  construction  of  which  is  now  sought  to  be 
enjoined  by  reason  of  its  manner  of  elevation  will  afford  less 
obstruction  than  did  the  building  of  the  roads  in  those  cases. 

It  is  urged,  however,  that  it  will  be  specially  injurious  to 
the  adjacent  lot-owners,  and  in  a  substantial  degree,  because 
it  will  jar  their  buildings,  weaken  their  foundations,  throw 
sparks,  smoke,  and  cinders  into  them  by  reason  of  their 
proximity,  destroy  their  privacy,  and  render  them  untenant- 
able; and  that  these  substantial  injuries  peculiar  to  them,  and 
to  which  the  general  public  are  not  liable,  authorize  the  inter- 
position of  preventive  equity.  It  is  true,  it  is  not  the  amount 
of  pecuniary  injury  which  authorizes  such  relief.  If  the  in- 
jury goes  to  the  substance  of  the  right,  and  is  of  such  a 
character  that  reasonable  redress  cannot  be  had  at  law,  the 
chancellor  will,  with  the  arm  of  equity,  stay  the  impending 
wrong. 

Whether  any  special  and  substantial  injury  will  result  to 
the  adjoining  owners  in  this  instance  is,  however,  as  yet  a 
mere  matter  of  speculation,  and  if  any,  its  character  or  extent 
cannot  now  be  ascertained.  If  such  should  accrue,  its  ex- 
tent can  be  much  better  estimated  after  the  road  is  in  opera- 
tion; and  at  most,  it  would  be  a  matter  of  mere  damage,  for 
which  the  law  affords  an  adequate  remedy. 

Undoubtedly,  if  the  structure  shall  be  so  located  as  to  un- 
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reasonably  obstruct  the  abutting  lot-owner's  means  of  egress 
and  ingress  from  and  to  bis  lot,  or  if  he  suffers  substantial 
injury  by  having  smoke,  sparks,  or  cinders  thrown  into  his 
house,  or  its  walls  be  cracked  by  the  movement  of  heavy 
trains,  he  would  be  entitled  to  recover  for  the  damages  directly 
resulting  from  such  causes. 

This  is  because  a  private  right  would  then  be  invaded,  and 
a  direct  substantial  damage  sustained:  Jeffersonville  etc.  R.  R. 
Co.  V.  Esterle,  and  Elizabethtown  etc.  R.  R.  Co.  v.  Combs,  supra. 

It  was  said,  however,  in  the  case  of  Lexington  etc.  R.  R.  Co. 
V.  Applegate,  supra:  "  But  both  public  policy  and  a  long  series 
of  adjudged  cases  require  that  a  public  improvement  so  benefi- 
cent in  its  general  operations  and  results,  and  more  especially 
when,  as  in  this  case,  sanctioned  by  the  legislature  and  the 
representatives  of  the  local  public,  should  not  be  destroyed  or 
suspended  by  the  injunction  of  a  chancellor,  unless  strong 
reasons  for  doing  it  be  conclusively  manifested." 

This  reason  applies  with  peculiar  force  in  this  instance. 
The  proposed  work  is  one  likely  to  redound  largely  to  the 
public  interest  and  that  of  a  commercial  metropolis.  The 
road  will  connect  the  railroads  coming  into  the  city  upon  one 
side  with  those  reaching  it  upon  the  other,  thus  supplying,  as 
is  shown  by  the  testimony,  a  now  much  needed  connection; 
while,  upon  the  other  hand,  it  is  as  yet  a  matter  of  conjecture 
what  injury,  if  any,  will  accrue  to  the  lot-owner;  and  if  any, 
he  is  not  remediless. 

The  law,  of  course,  will  not  override  individual  right  in 
order  that  a  public  benefit  may  accrue;  but,  under  such  cir- 
cumstances, the  facts  should  be  clearly  shown,  and  the  ground 
made  manifest,  before  the  chancellor  should  interfere. 

Judgment  affirmed. 
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Hinc/man  v.  FaUraon  Iloree  R.  R.  Co.,  17  N.  J.  Eq.  75;  86  Am.  Dec.  252;  Wil- 
Uanu V.  New  York  Central  R.  R.  Co.,  16  N.  Y.  97;  69  Am.  Dec.  661;  Imlay  v. 
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(Tnhn  Branch  R.  R.  Co.,  26  Conn.  249;  68  Am.  Dec.  392;  compare  Attorney' 
Otneral  t.  Metropolitan  R.  R.  Co.,  125  Mass.  515;  28  Am.  Rep.  264;  Perrf 
r.  New  Orleatu  etc  R.  R.  Co.,  55  Ala.  413;  28  Am.  Rep.  740. 

AXKOTANCS  FROM  NeCBSSART  UsS  OF  RaILROAD  IS  NOT  NmSANOK  PER  SBj 

Bell  V.  Ohio  etc  R.  R.  Co.,  25  Pa.  St.  161;  64  Am.  Deo.  687.  Bat  a  railroad 
company  aaing  a  public  street  for  a  terminal  yard,  without  compensation  to 
adjacent  land-owners,  and  thereby  causing  a  nuisance  to  neighlwring  dwell- 
ings,  may  be  restrained  by  injunction,  although  such  use  is  authorized  by 
the  legislature,  and  is  necessary  to  the  business:  Pennsylvania  R.  R.  Co.  r. 
Angel,  41  N.  J.  Eq.  316;  56  Am.  Rep.  1,  note  6-16. 

Whck  Aonoa  Lna  to  Rbstrain  Builsiko  or  Strkkt-railroad  not 
aathorixed  by  oityt  Atekiton  Street-Railway  Co.  t.  Nave,  38  Kan.  744;  6  Am. 
8lB«p.M0. 


CASES 


SUPREME    COURT 


MISSISSIPPI 


DoBBAH  v,  Illinois  Centeal  Raileoad  Co. 

[66  M1BSI88IFFI,  14.] 

Railway  Company  must  Announce  thb  Name  op  the  Station  on  th« 
arrival  of  the  train  thereat,  and  give  passengers  an  opportunity  to  alight 
in  safety.  Failing  to  do  this,  the  company  is  answerable  in  damages  to 
any  person  injured  thereby. 

Exemplary  Damages  will  not  be  Allowed  fob  Faltjrb  to  Stop  a 
Train  at  a  Station,  and  give  a  passenger  opportunity  to  alight  there- 
from, unless  the  failure  to  stop  was  willful,  or  the  wrong  was  aggravated 
in  some  manner  by  the  railroad  company  or  its  employees. 

Mental  Scpfering  is  not  an  Element  of  Damages  unless  Based  on 
Bodily  Injury,  or  unless  the  injury  from  which  it  results  was  attended 
by  circumstances  of  malice,  insult,  or  oppression. 

Action  against  the  defendant,  a  railway  company,  for  dam- 
ages. The  plaintiff  was  a  passenger  on  a  train  run  by  the 
defendant,  holding  a  ticket  for  Madison  station,  at  which 
point  he  wished  to  leave  the  train.  On  approaching  the 
station,  no  bell  or  whistle  was  sounded,  nor  was  the  name  of 
the  station  announced.  The  train  slacked  up  somewhat,  but 
did  not  stop.  It  was  then  two  o'clock  at  night,  and  the  plain- 
tiff was  carried  to  a  point  twenty  miles  distant  before  it  was 
possible  for  him  to  leave  the  cars.  It  cost  him  thirty-five  cents 
to  purchase  a  ticket  to  return  on  the  next  train  to  his  sta- 
tion, and  he  lost  one  day's  time,  worth  two  dollars  to  him. 
The  plaintiff  offered  to  prove  the  condition  of  his  family  on 
t^e  night  in  question,  and  that  he  suffered  great  mental 
anxiety  from  being  unable  to  leave  the  cars  at  his  station  for 
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the  purpose  .of  joining  them.  The  evidence  was  excluded 
on  the  objection  of  the  defendant.  The  jury  was  instructed  by 
the  court  that  the  case  was  not  a  proper  one  for  punitive 
damages,  and  that  the  recovery  by  the  plaintifif  must  be 
limited  to  the  actual  damages  by  him  sustained.  A  verdict 
was  accordingly  rendered  in  favor  of  plaintiff  for  $2.35.  From 
the  judgment  based  on  such  verdict  plaintiff  appealed. 

O.  W.  Thands  and  William  Buchanan,  for  the  appellant. 
W.  B.  and  J.  B.  Harris,  for  the  appellee. 

Arnold,  J.  It  was  obligatory  on  the  railroad  company  to 
announce  or  give  notice  in  some  way  of  the  name  of  the  sta- 
tion on  the  arrival  of  the  train  at  Madison  station,  and  to  stop 
the  train  long  enough  for  appellant  to  get  oflF  with  safety,  and 
the  company  was  liable  for  any  loss  or  injury  sustained  by  him 
on  account  of  this  not  being  done:  Louisville  etc.  R.  R.  Co.  v. 
Mask,  64  Miss.  738. 

Whether  the  failure  of  the  train  to  stop  at  Madison  station 
resulted  from  inadvertence,  or  a  willful  disregard  of  duty  and 
of  appellant's  rights,  is  not  shown  by  the  record.  There  is  no 
testimony  on  this  point,  but  it  does  appear  that  no  special 
injury  or  damage  was  done  to  appellant,  and  that  the  jury 
allowed  him  full  compensation  for  the  loss  of  time  and  ex- 
pense incurred  by  reason  of  his  being  carried  beyond  the  place 
of  his  destination.  In  our  judgment  this  was  the  just  and 
lawful  measure  of  his  recovery,  and  the  court  below  commit- 
ted no  error  in  instructing  the  jury  that  exemplary  damages 
should  not  be  awarded.  In  order  to  have  justified  the  inflic- 
tion of  exemplary  damages,  or  proof  of  mental  anxiety  oc- 
casioned by  separation  from  his  family,  it  was  necessary  for 
appellant  to  have  shown  that  the  failure  to  stop  the  train  wa» 
willful,  or  that  the  wrong  was  aggravated  in  some  manner  by 
the  railroad  company  or  its  employees:  Chicago  R.  R.  Co.  v. 
Scurr,  59  Miss.  456;  42  Am.  Rep.  373;  Vicksburg  etc.  R.  R.  Co. 
V.  Scanlan,  63  Miss.  413. 

Mental  sufiFering  is  not  readily  distinguishable  from  physical 
Bufiering,  and  to  become  an  element  of  damages,  it  must  be 
based  on  bodily  injury,  or  the  injury  by  which  it  is  produced 
must  be  attended  by  circumstances  of  malice,  insult,  or  op- 
pression: Pierce  on  Railroads,  302;  Johnson  v.  Wells,  Fargo,  & 
Co.,  6  Nev.  224;  3  Am.  Rep.  245;  Wyman  v.  Leavitt,  71  Me. 
227;  36  Am.  Rep.  303;  Bovee  v.  Town  of  Danville,  53  Vt.  183;. 
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Canning  v.  Inhabitants  of  Williamstown,  1  Gush.  451;  Trigg  v. 
St.  Louis  etc.  R.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  345;  74  Mo. 
147;  41  Am.  Rep.  805. 
Affirmed.  

Eailroad  Companies.  —  Duty  of  Cokditctob  of  Railway  Train  to  An- 
HOUNCE  Station  and  Give  PAsgENOERS  OppoRTTTNmr  to  Alight:  Raben  v. 
Central  Iowa  R'y  Co.,  73  Iowa,  579;  5  Am.  St  Rep.  708,  and  note  710j 
St.  L.,  I.  M.  ds  S.  Ry  Co.  v.  Person,  49  Ark.  182. 

IiiJURY  TO  Feelings  or  Mental  Suffering  as  Element  of  Exemplary 
Damages:  International  etc.  R.  R.  Co.  v.  Telephone  etc.  Co.,  69  Tex.  277;  5  Am. 
8t.  Rep.  45,  and  cases  collected  in  note  48;  Reeves  v.  Winn,  97  N.  C.  246 j 
Ward  V.  Blackwood,  48  Ark.  396;  Southern  R'y  Co.  v.  Rice,  38  Kan.  398;  5 
Am.  St.  Bep.  766;  note  to  West  v.  W.  U.  Tel  Co.,  ante,  p.  630. 


Hambriok  V.  Wilkins. 

[65  Mississippi,  18.1 
Onk  Who  Rescinds  a  Contract  of  Sale  for  Fraud  Practiced  on  Him, 

and  offers  to  return  to  the  vendor  the  property  purchased,  is  not  obliged, 
on  refusal  of  the  vendor  to  receive  the  property,  to  keep  it  until  the 
termination  of  the  controversy  between  them.  He  may  either  retain  the 
property  as  agent  of  the  vendor,  or,  after  notice  to  him,  may,  iu  good 
faith,  sell  it  on  his  account.  If,  however,  the  purchaser  gives  the  prop- 
erty away,  or  wantonly  sacrifices  it  by  selling  it  for  a  grossly  inadequate 
price,  he  must  account  to  the  vendor  for  the  difference  between  the 
price  received  and  the  reasonable  value  of  the  property,  less  the  expense 
of  keeping  it  up  to  the  time  of  the  sale. 

Attachment  —  Variance.  —  Plaintiff  may  not  attach  for  one  cause  of  ac- 
tion, and  having  sustained  his  writ,  declare  for  another. 

Ground  of  Attachment,  that  the  "defendant  fraudulently  incurred  the 
obligation  for  which  suit  is  brought, "  is  sustained  by  showing  a  breach 
of  warranty,  and  that  the  warranty  was  fraudulently  made. 

Rives  and  Rives,  for  the  appellant. 
Bogle  and  Bogle,  for  the  appellee. 

Cooper,  C.  J.  This  is  an  action  by  attachment  brought  by 
the  appellee  against  the  appellant  to  recover  damages  for  the 
breach  of  a  warranty  in  the  sale  of  a  jack. 

The  ground  of  attachment  alleged  is,  that  the  defendant 
"fraudulently  incurred  the  obligation  for  which  suit  is 
brought."  At  the  return  term  the  defendant  traversed  the 
ground  of  attachment,  and  on  this  issue  a  verdict  was  found 
in  favor  of  the  plaintiff. 

On  the  trial  of  this  issue,  evidence  was  introducod  tending 
to  show  that  the  plaintiff,  after  having  notice  of  the  falsity  of 
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the  warranty,  and  after  he  had  for  some  time  held  possession 
of  the  jack,  paid  to  the  defendant  the  purchase  price.  On  the 
other  hand,  the  plaintiff  introduced  evidence  tending  to  show 
that  while  he  had  been  in  possession  of  the  jack  (during 
which  time  he  refused  to  serve  mares,  by  reason  of  which 
the  plaintiff  doubted  his  value),  he  was  further  deceived  by 
the  defendant  and  his  agent,  who  secretly  manipulated  and 
physicked  the  jack,  thereby  inciting  him  to  service,  by  which 
plaintiff  was  relieved  of  his  doubts,  and  that  it  was  while  this 
deception  continued  that  he  made  the  payment  of  the  pur- 
chase price.  It  was  further  shown  that  some  weeks  after 
payment  had  been  made,  the  plaintiff  tendered  the  jack  to 
defendant  and  demanded  restitution  of  the  purchase  price, 
and  this  tender  being  declined  by  the  defendant,  the  plaintiff 
placed  the  jack  in  a  livery-stable  as  the  property  of  defendant, 
and  some  time  after  this,  being  informed  by  the  stable-man 
that  he  looked  to  plaintiff  for  the  cost  of  keeping  the  animal, 
he  agreed  with  the  keeper  that  he  should  take  the  jack  for 
his  feed  bill,  which  he  did,  and  afterwards  sold  him  for  $120. 

The  appellant  contends  that  the  plaintiff,  by  paying  the 
purchase  price  after  knowledge  of  the  falsity  of  the  warranty, 
waived  the  fraud,  and  thereby  lost  all  right  of  action  resting 
on  the  same;  and  further,  that  by  disposing  of  the  animal  to 
the  stable-keeper  in  payment  of  the  feed  bill,  he  disabled  him- 
self from  returning  it  to  the  defendant,  and  is  therefore  pre- 
cluded from  rescinding  the  contract. 

Neither  of  these  positions  is  fatal  to  the  right  of  action  as- 
serted by  the  plaintiff.  On  the  trial  of  the  issue  traversing  the 
ground  of  attachment,  and  also  upon  the  issue  in  chief,  the 
jury  was  distinctly  informed  that  if  the  plaintiff  consummated 
the  purchase  after  notice  of  the  falsity  of  the  facts  warranted, 
he  could  not  rescind.  By  its  verdict  the  jury  negatived  the 
fact  of  such  knowledge,  and  for  this  finding  there  is  ample 
support  in  the  testimony. 

It  is  not  true  that  one  who  is  the  victim  of  a  fraud,  and  who, 
discovering  the  facts,  rescinds  the  contract,  and  offers  to  re- 
turn the  property,  which  is  refused  by  the  seller,  is  obligated 
to  keep  the  property  for  the  seller  until  the  end  of  the  con- 
troversy between  them,  so  that  he  may  return  it  to  him  upon 
recovery  of  the  purchase  price.  A  purchaser  who  is  defrauded 
by  the  seller,  and  who  in  the  lawful  exercise  of  his  right  to 
rescind  tenders  the  property  to  the  seller,  who  refuses  to  receive 
it,  is  under  no  other  obligation  to  him  than  to  retain  the  prop- 
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€rty  as  his  agent  and  bailee,  and  after  notice  of  his  intention, 
may  in  good  faith  dispose  of  the  same  for  account  of  the.owner: 
Swann  v.  West,  41  Miss.  104. 

If  he  sells  the  property  otherwise  than  in  good  faith,  the  ex- 
tent of  his  liability  would  be  the  fair  market  value  of  the 
eame. 

We  assent  to  the  proposition  advanced  by  appellant,  that  a 
plaintiff  may  not  attach  for  one  cause  of  action,  and  having 
sustained  his  writ  declare  for  another:  Wright  v.  Snedecor,  46 
Ala.  92;  Ligon  v.  Bishop,  43  Miss.  527. 

But  there  is  no  variance  between  the  cause  of  action  for 
which  the  attachment  was  sued  out  and  that  declared  in  the 
declaration.  The  declaration  was  for  breach  of  warranty. 
This  gave  a  right  of  action.  The  ground  for  suing  out  the  at- 
tachment was  that  the  warranty  so  broken  was  fraudulently 
made. 

The  case  was,  we  think,  fairly  submitted  to  the  jury  by  the 
instruction  of  the  court,  and  the  evidence  supports  the  verdict 
on  the  attachment  issue,  and  measurably  that  on  the  issue  in 
chief.  On  the  latter  issue,  the  recovery  was  somewhat  too 
great,  in  that  nothing  was  allowed  to  the  defendant  as  the 
value  of  the  jack.  The  plaintiff,  as  we  have  said,  might,  after 
tender  of  return  and  refusal  to  accept  by  the  seller,  have  either 
kept  the  animal  until  after  trial,  as  the  agent  of  the  owner, 
or  mi^ht,  in  good  faith,  after  notice  to  the  owner,  have  sold 
the  animal  for  his  account.  But  it  was  not  within  his  power 
to  give  it  away,  or  to  wantonly  sacrifice  it  by  turning  it  over 
to  the  keeper  of  the  stable  for  the  price  of  a  few  days'  keep. 
Having  done  so,  the  measure  of  his  recovery  is  the  difference 
between  the  purchase  price  paid  by  him  and  the  reasonable 
value  of  the  jack,  less  the  expense  of  keeping  him.  For  the 
error  in  the  extent  of  the  recovery,  the  judgment  is  reversed, 
and  a  new  trial  awarded.  This  will  not  affect  the  verdict  on 
the  attachment  issue,  which  is  not  disturbed. 

Judgment  reversed. 

Rescission  of  Contract  of  Sale  on  Ground  of  Fracd:  Barnard  v.  Dun- 
can, 38  Mo.  170;  90  Am.  Dec.  425-431,  note;  WhUumrtli  v.  Thomas,  83  Ala. 
308;  3  Am.  St,  Rep.  725;  McCtdloch  v.  ScoU,  13  B.  Men.  172;  56  Am.  Dec 
661;  Rover  Iron  Co.  v.  Trout,  83  Va.  397;  5  Am.  St.  Rep.  285;  Bell  v.  Keep- 
era,  39  Kan.  105;  because  made  by  an  agent  who  received  commission  from 
the  adverse  party:  See  note  to  Potters  Appeal,  ante,  p.  272. 

Attachment  Regular  upon  its  Face  is  not  Void  because  the  complaint 
does  not  set  up  a  cause  of  action  which  would  warrant  the  issuance  of  an  at- 
tachment: McCmnb  v.  Reed,  28  Cal.  281;  87  Am.  Dec.  115. 
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Onk  Ground  op  Attachmknt  is  Sufficiknt  to  Maintain  a  writ  that  has 
been  issned  on  two  grounds.  If  one  ground  ia  proved  and  the  other  cannot 
be,  the  writ  will  be  upheld:  Tucker  v.  Frederick,  28  Mo.  574;  75  Am.  Dec. 
139.  And  in  an  action  on  an  attachment  bond  to  recover  damages  for 
wrongfully  suing  out  the  writ,  defendant  is  not  limited  to  proof  of  the  exist- 
ence of  the  particular  ground  alleged  in  his  affidavit,  but  may  show  any  other 
ground  which  authorized  an  attachment:  Baxley  v.  Segrest,  85  Ala.  183. 


Ellis  v.  State. 

\6&  Mississippi,  44.] 

CONrESSION. — TbK  Ck>T7RT    SHOULD,   BEFORE    AdMITTIMO.  A  CoNncaSION    l» 

EviDENUK,  conduct  a  preliminary  investigation,  out  of  the  presence  and 
hearing  of  the  jury,  if  requested  by  the  defendant,  to  determine  whether 
it  is  competent  or  not. 

Of  the  Competency  as  Evidence  of  an  Alleged  Confession,  the  Court 
is  the  sole  judge.  The  jury  cannot  reject  it  because  they  deem  it  incom> 
petent. 

After  a  Confession  has  been  Admitted  bt  the  Court,  either  party 
has  the  right  to  produce  before  the  jury  the  same  evidence  which  wa» 
submitted  to  the  court  when  it  was  called  upon  to  decide  whether  th» 
confession  was  competent,  and  all  other  facts  and  circumstances  rele- 
vant to  the  confession,  or  affecting  its  weight  as  evidence;  and  if  it 
should  be  made  to  appear  at  this  point,  or  any  other  during  the  trial, 
that  the  confession  was  made  under  such  circumstances  as  to  render  it 
incompetent,  it  should  be  excluded  from  evidence  by  the  court. 

Confession.  —  Jury  are  not  Bound  to  Believe  or  Give  Weight  to  a 
Confession  because  the  court  has  decided  it  to  be  competent  evidence 
before  them.  They  may  believe  or  disbelieve  it,  the  same  as  other  testi- 
mony properly  submitted  for  their  consideration. 

Former  Decision  of  This  Court,  that  whether  a  Confession  was  Vol- 
untary OR  NOT  might  be  determined  by  the  jury,  in  cases  where  there 
was  a  conflict  of  evidence  on  the  subject,  is  overruled. 

Confessions.  —  Instruciion  to  Jury,  asked  by  defendant's  counsel,  to 
the  effect  that  they  "  may  consider  the  admissions  made  by  defendant, 
and  give  them  such  weight  as  they  may  deem  them  entitled  to  under 
all  the  circumstances  of  the  case,  and  if  the  jury  believe  from  the  evi- 
dence that  the  confessions  of  defendant  were  brought  about  by  fear, 
and  were  not  true,  they  will  disregard  them,"  should  not  be  refused. 

Indictment  for  arson.'  Confessions  of  defendant  were  offered 
and  received  in  evidence.  Subsequently,  during  the  trial,  the 
defendant  offered  evidence,  which  was  heard  by  court  and 
jury,  to  show  that  the  confessions  were  not  voluntary,  and 
then  moved  to  exclude  them.  Motion  denied.  During  the 
argument  before  the  jury,  defendant's  counsel  urged  that  the 
confessions  had  been  procured  by  threats.  To  this  the  prose- 
cuting attorney  replied,  that  as  the  confessions  had   been 
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admitted  in  evidence  by  the  court,  the  question  of  their  com- 
petency could  not  be  considered  by  the  jury;  that  the  jury 
must  treat  the  confessions  as  voluntarily  made,  but  were^ 
nevertheless,  the  sole  judges  of  the  weight  and  value  of  the 
testimony  concerning  the  confessions,  and  might  believe  or 
disbelieve,  as  they  thought  the  witnesses  entitled  to  credit^ 
that  if  they  believed  the  testimony  of  the  witnesses  concern- 
ing the  confessions,  they  should  give  them  such  weight  aa 
they  thought  them  entitled  to.  The  defendant's  counsel  ob- 
jected to  these  statements  of  the  prosecuting  attorney,  and 
asked  the  court  to  correct  them.  Thereupon  the  court  de- 
clined to  interfere,  on  the  ground  that  the  statements  were  not 
improper.  Defendant  asked  for  the  instruction  to  the  jury 
stated  in  the  last  point  of  the  syllabus.  It  was  refused.  H& 
was  convicted,  and  thereupon  appealed. 

F.  B.  Pratt,  for  the  appellant. 

T.  M.  Miller^  attorney-general^  for  the  respondent. 

Arnold,  J.  Before  a  confession  is  received  in  evidence 
against  a  defendant  in  a  criminal  trial,  it  should  be  shown 
that  it  was  voluntary, — that  is  to  say,  made  without  the  in- 
fluence of  hope  or  fear  being  exerted  on  the  accused  by  any 
other  person.  Whether  it  was  so  made  or  not  is  a  preliminary 
matter  for  the  court,  and  not  for  the  jury,  to  determine.  The 
jury  have  nothing  to  do  with  the  competency  of  evidence;  that 
is  a  question  exclusively  for  the  determination  of  the  court. 
The  court  should  decide  in  the  first  place,  after  investigation, 
whether  a  proposed  confession  shall  be  heard  by  the  jury  or 
not;  and  if  it  is  deemed  competent  by  the  court,  and  is  per- 
mitted to  go  to  the  jury,  they  are  the  exclusive  judges  of  its 
weight  and  value  as  evidence.  When  it  is  proposed  to  intro- 
duce in  evidence  a  confession  of  the  accused  against  himself,, 
the  court  should,  upon  a  preliminary  investigation  conducted 
out  of  the  presence  and  hearing  of  the  jury,  if  requested  by  the 
defendant,  determine  whether  it  is  competent  or  not.  If  satis- 
fied, after  hearing  all  the  testimony  pertinent  to  the  inquiry, 
that  the  confession  is  admissible,  it  should  go  to  the  jury;  but 
unless  it  plainly  appears  that  it  was  free  and  voluntary, — if 
there  is  a  reasonable  doubt  against  its  being  free  or  voluntary,. 
— it  should  be  excluded  from  the  jury:  Simmons  w.  State,  61 
Miss.  243. 

After  a  confession  has  been  admitted  by  the  court,  either 
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party  has  a  right  to  produce  before  the  jury  the  same  evidence 
which  was  submitted  to  the  court  when  it  was  called  upon  to 
decide  the  question  of  competency,  and  all  other  facts  and  cir- 
cumstances relevant  to  the  confession,  or  affecting  its  weight 
or  credit  as  evidence;  and  if  it  should  bo  made  to  appear  at 
this  point,  or  any  other  during  the  progress  of  the  trial,  that 
the  confession  was  made  under  such  circumstances  as  to  ren- 
der it  incompetent  as  evidence,  it  should  be  excluded  by  the 
<;ourt. 

The  jury  cannot  reject  or  disregard  a  confession  which  has 
been  admitted  by  the  court  merely  because  they  may  deem  it 
incompetent,  for  the  competency  or  incompetency  of  evidence 
is  a  legal  question  not  within  their  province;  but  on  the  other 
hand,  they  are  not  bound  to  believe  or  attach  any  weight  or 
credit  to  a  confession  on  the  ground  alone  that  the  court  has 
decided  that  it  was  admissible,  and  might  be  heard  by  them. 
The  jury  has  the  same  freedom  of  action  in  reference  to  con- 
fessions which  they  have  in  regard  to  other  testimony:  Brister 
V.  StatCj  26  Ala.  107;  Commonwealth  v.  Knapp,  10  Pick.  477; 
20  Am.  Dec.  534. 

,The  declaration  made  in  Garrard  v.  State,  60  Miss.  147,  to 
the  effect  that  whenever  there  is  a  conflict  of  testimony  as  to 
whether  a  confession  was  voluntary  or  not,  it  then  becomes  a 
question  of  fact  to  be  determined  by  the  jury,  and  the  court  is 
thereby  relieved  of  the  duty  and  responsibility  of  deciding  as 
&  preliminary  matter  whether  it  was  voluntary  or  not,  is  erro- 
neous, and  the  decision  on  that  point  is  disapproved  and  over- 
ruled: 1  Greenl.  Ev.,  sec.  219;  Wharton's  Crim.  Ev.,  sec.  689; 
Simmons  v.  State,  61  Miss.  243;  1  Phillips  on  Evidence,  3-7, 
and  543. 

The  second  instruction  asked  by  appellant,  and  refused, 
should  have  been  given.  It  is  true  that  it  suggests  in  one 
part  that  the  jury  should  disregard  the  confession  if  they  be- 
lieved it  incompetent  or  "brought  about  by  fear";  but  this 
was  coupled  with  the  declaration  that  it  was  not  to  be  so  treated 
unless  they  also  believed  that  it  was  untrue.  Of  course,  if  the 
confession  was  believed  by  the  jury  to  be  untrue,  no  matter 
from  what  cause,  it  should  have  been  disregarded  as  evidence. 

The  instruction  would  have  been  more  accurate  if  it  had 
eimply  informed  the  jury  that  if  they  believed  from  the  evi- 
dence that  the  confession  was  untrue  they  should  disregard  it, 
or  if  they  believed  from  the  evidence  that  it  was  made  under 
the  influence  of  hope  or  fear,  they  should  take  this  into  ac- 
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count  in  determining  what  weight  or  credit,  if  any,  they 
would  attach  to  it  as  evidence. 
Reversed  and  remanded. 


Confessions  as  EvnjENCB,  and  vnaEN  Admissible  as  VoLUirrAKT:  Carr 
V.  State,  24  Tex.  App,  562;  5  Am.  St.  Kep.  9().'j,  and  note  908;  Tillery  v. 
State,  24  Tex.  App.  251 ;  5  Am.  St.  Rep.  fl82,  and  cases  collected  in  note  887 j 
Biscoe  V.  State,  67  Md.  6;  Hoss  v.  State,  67  Id.  286;  People  v.  Yeaton,  75  CaL 
415;  State  v.  Ellis,  97  N.  C.  447. 

Confessions.  —  The  Court  Alone  should  Ascertain  their  Competency^ 
and  it  is  the  duty  of  the  court,  before  allowing  witnesses  to  testify  in  regard 
to  the  confessions  of  a  prisoner,  to  determine  their  admissibility  by  prelimi* 
nary  questions  outside  the  hearing  of  the  jury:  Biscoe  v.  State,  67  Md.  6; 
Pascal  V.  State,  77  Ga.  696. 


Board  of  Supervisobs  op  Lauderdale  County  v. 

Alford. 

[65  Mississippi,  63.] 
IlfTERPLEADER  WILL  KOT  BB  COMPELLED,   WHERE  THE  DoUBT  AS  TO  WhIOB 

of  Two  Persons  is  Liable  does  not  Arise  from  Uncertain  or  Un> 
known  Facts,  and  the  only  question  is,  what  is  the  law  applicable  to 
conceded  facts. 

Sureties  on  the  Bond  of  the  Same  Official  for  Different  Terms.  — 
If  moneys  are  misappropriated  by  the  agent  of  a  county  treasurer,  and 
he  conceals  this  fact,  and  procures  moneys  and  exhibits  them  to  the 
county  officials  during  his  term  of  office,  and  also  during  one  or  mora 
settlements  after  entering  on  the  discharge  of  his  duties  for  a  second 
term,  and  then  proclaims  the  misappropriation,  and  refuses  to  make  it 
good,  his  default  must  be  regarded  as  having  been  made  in  the  second 
term,  and  his  sureties  for  that  term  are  the  ones  who  are  answerable. 

Subrogation.  —  If  a  county  treasurer,  whose  agent  or  deputy  has  misap- 
propriated the  public  funds,  takes  a  note  from  such  agent  for  the  sum 
misappropriated,  with  a  third  person  as  surety  on  the  note,  the  county 
is  entitled  to  be  subrogated  to  the  treasurer,  and  to  enforce  the  note 
against  the  maker  and  his  surety. 

Consideration  of  Note  is  not  Illegal  when  it  is  given  by  an  agent  of  a 
county  treasurer,  whom  the  latter  had,  without  authority  of  law,  ap- 
pointed to  conduct  the  office,  to  secure  the  repayment  of  moneys  pre- 
viously misappropriated  by  such  agent. 

Bill  against  Alford,  formerly  county  treasurer  for  two 
terms,  and  against  his  sureties  for  both  terms,  and  against 
Latham  and  Ragsdale,  who  had  executed  a  note  under  cir- 
cumstances hereinafter  set  forth.  During  Alford's  first  term, 
he  employed  L.  K.  Latham  as  his  agent  to  dischare  the  dutiea 
of  his  office.  Latham  misappropriated  $6,441.97,  and  exe- 
cuted to  Alford  his  note  for  that  amount,  with  Ragsdale  as 
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eurety.  The  default  of  Latham  was  concealed.  When  Alford 
entered  upon  the  discharge  of  his  duties  for  the  second  term, 
he  accounted  with  the  supervisors  for  the  full  amount  which 
he  would  have  had  on  hand  had  the  misappropriation  not 
occurred,  and  exhibited  to  them  all  the  moneys  which  the 
books  showed  ought  to  be  on  hand.  At  the  meeting  of  the 
board  held  three  months  later,  he  announced  the  defalcation 
of  his  agent,  which  had  occurred  in  the  previous  term,  and 
acknowledged  that  he  had  been  able  to  exhibit  the  proper 
amount  of  moneys  at  the  prior  meetings  by  the  aid  of  a  tem- 
porary loan.  The  bill  prayed  that  inasmuch  as  there  were 
grave  doubts  which  set  of  sureties  were  liable,  that  both  sets 
be  required  to  appear  and  interplead,  and  that  the  liability 
might  be  fixed  where  it  belonged.  Also  that  the  county  be 
subrogated  to  the  rights  of  Alford  on  the  note  executed  in  his 
favor  by  Latham  and  Ragsdale.  To  the  bill,  three  demurrers 
were  interposed.  The  demurrer  of  the  sureties  on  the  first 
bond  suggested  that  there  was  an  adequate  remedy  at  law; 
that  the  defalcation  did  not  occur  during  the  term  for  which 
they  were  sureties,  and  that  Alford  had  no  authority  to  appoint 
Latham  agent.  The  demurrer  of  the  sureties  on  the  second 
bond  was  on  substantially  the  same  grounds.  Latham  and 
Ragsdale  having  died,  their  representatives  demurred,  chal- 
lenging the  right  of  the  county  to  subrogation,  and  insisting 
that  the  note  was  void  and  without  consideration.  All  the 
demurrers  were  sustained. 

Walker  and  Hall,  for  the  appellant. 

Whitaker,  Dial,  and  Witherapoon,  and  WoodSf  Mcintosh,  and 
Willaim,  for  the  appellees. 

Campbell,  J.  Had  the  bill  been  so  drawn  as  to  show  that 
the  facts  are  unknown  as  to  which  set  of  sureties  are  liable, 
the  jurisdiction  of  chancery  would  have  been  undoubted:  Oay 
V.  Edwards,  30  Miss.  218;  'Tate  v.  De  Soto,  51  Id.  588. 

But  the  criticism  is  a  just  one,  that  the  only  uncertainty 
alleged  is  as  to  the  law  upon  the  facts  stated,  and  if  this  was 
a  recognized  ground  for  the  interposition  of  a  court  of  equity, 
there  would  scarcely  be  a  need  for  courts  of  law. 

On  the  facts  stated,  our  present  view  is,  that  there  is  no  lia- 
bility on  the  first  bond,  not  because  Alford  was  represented  by 
another  in  conducting  the  business  of  his  oflBce,  but  because  he 
was  not  a  defaulter  during  his  first  term.    Grant  that  Latham, 
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who  acted  for  him,  misapplied  the  money,  Alford  made  it  all 
right  with  the  county,  and  reported  the  sum  due,  and  produced 
the  money  to  be  counted,  as  required  by  law,  and  this  was 
during  his  second  term  of  oflSce,  wherefore  it  seems  that  any 
default  by  him  was  after  the  second  bond  was  given,  and  not 
while  the  first  was  a  security  for  his  oflficial  acts. 

The  demurrer  of  the  sureties  on  the  first  bond  was  properly 
sustained,  and  then  the  bill  was  no  more  than  an  action  on 
the  second  bond  presenting  no  ground  for  proceeding  in  chan- 
cery against  them,  and  for  that  reason  the  demurrer  of  the 
sureties  on  the  second  bond  was  properly  sustained. 

But  as  Alford  is  liable  for  all  the  money  due  the  county, 
and  as  the  note  for  $6,447.91  executed  by  Latham  with  Rags- 
dale  as  surety  was  made  to  represent  and  secure  the  payment 
of  the  debt,  equity  will  lay  hold  of  the  security  and  place  the 
burden  at  once  where  it  should  be  borne,  substituting  the  cred- 
itor to  the  rights  of  Alford,  and  enforcing  the  claim  he  could 
enforce  for  this  debt;  Sheldon  on  Subrogation,  sec.  167. 

The  consideration  of  the  note  was  not  illegal,  and  the  note 
is  not  void  on  such  ground. 

Newsom  v.  Thighen,  30  Miss.  414,  is  authority  only  for  the 
proposition  that  the  note  in  that  case  could  not  be  recovered 
on  by  the  successor  in  oflBce  of  the  payee.  It  was  not  valid  as 
an  obligation  to  the  oflBcer  in  his  official  capacity.  The  con- 
clusion of  the  opinion  intimates  its  validity  as  a  personal  con- 
tract with  the  payee.     Any  other  view  is  clearly  erroneous. 

McWilliams  v.  Phillips,  51  Miss.  196,  was  decided  improp- 
erly, and  we  decline  to  follow  it.  In  it  there  was  a  misappre- 
hension and  misapplication,  not  only  of  Newsom  v.  ThigheUy 
supra,  but  of  well-settled  principles.  But,  besides  this,  here 
the  note  was  given  to  evidence  and  secure  an  unquestionable 
liability  of  Latham  to  Alford  after  it  had  been  incurred,  and 
there  is  that  difference  between  this  case  and  those  cited. 
There  is  no  semblance  of  illegality  in  the  consideration  of  the 
note.  The  demurrer  of  Alford  and  the  representatives  of 
Ragsdale  and  Latham  was  improperly  sustained,  and  as  to 
this  the  decree  is  reversed,  that  demurrer  overruled,  and  an- 
swers required  in  thirty  days  after  mandate  filed. 

When  Bn.L  of  Interplkadeb  LiEa:  See  Tyua  v.  Rust,  37  0».  574;  96 
Am.  Dec.  365,  and  cases  collected  in  note  367;  BecJUel  v.  Shati^r,  117  Pa.  St. 
b55. 

Statutory  Interpleader  —  Practice,  Plkadino,  etc.:  Clark  t.  Mother, 
107  N.  Y.  118;  1  Am.  St.  Rep.  798,  and  note  800-802. 
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LlABIUTT  OF  StTBETIXS  LihITKD  TO  OFFICIAL  TeKM  OF  PRINCIPAL:  WapeU» 
ComiUf  V.  Bigham,  10  Iowa,  39;  74  Am.  Deo.  370,  and  note  374;  InhahUantt 
etc  T.  Shaver,  60  Me.  36;  79  Am.  Dec.  592;  Treasurer  qf  Vermont  v.  Manit, 
34  Vt.  371;  80  Am.  Deo.  688.  And  where  the  same  person  is  elected  and 
acts  as  treasurer  for  three  successive  terms,  and  it  afterwards  develops  that 
money  deposited  with  him  as  treasurer  had  been  misappropriated,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the  misappropria- 
tion took  place  at  the  end  of  his  last  term,  and  the  sureties  on  his  last  official 
bond  are  liable  therefor:  Heppe  v.  Johruon,  73  CaL  265. 

ScBBOOATioN. — Whkn  Thibd  Pabtt  IS  Entitlbd  to  bk  Subeooatkd- 
TO  Rights  of  Crkditob:  Feart  ▼.  AB)ea,  69  Tex.  437;  6  Am.  St.  Rep.  78v 
and  note  85. 
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[85  Miseissippt,  180.  J 

KlTBAJfOB,  POWXB  OF  MvinOIPAL  CoBPORATION  TO  DeOLABB  WhAT  IS  A.  — 
A  municipal  corporation  cannot  make  that  a  nuisance  which  is  not  snob 
in  fact;  therefore  an  ordinance  which  declares  that  "  all  hog-pens,  or 
lota  now  used  as  such,  are  hereby  declared  a  nuisance,  and  shall  b» 
abated,"  is  too  broad  and  sweeping  in  its  provisions,  and  is  invalid. 

WAHTtAg  Corpus.  —  The  detention  of  the  prisoner  was  justified  under  an  or> 
dinance,  for  the  violation  of  which  she  had  been  arrested.  The  sub* 
stance  of  the  ordinance  is  stated  in  the  syUabu$.  The  prisoner  was  r«> 
nuuxded  to  the  custody  of  the  city  marshal,  and  therefore  appealed. 

E.  E.  Baldwin,  for  the  appellant. 

D.  Shelton,  for  the  city  of  Jackson. 

Campbell,  J.  The  process  by  virtue  of  which  the  prisoner 
was  held  conforms  to  the  ordinance  of  the  city,  and  the  single 
question  for  the  decision  on  trial  of  the  writ  of  habeas  corpus 
was  as  to  the  validity  of  the  ordinance.  It  is  too  broad  and 
sweeping  in  its  provisions,  and  is  invalid.  Hogs  in  the  city  of 
Jackson  may  or  may  not  be  a  nuisance,  and  any  ordinance 
on  the  subject  should  be  framed  accordingly:  Wood  on  Nui- 
sances, sec.  518. 

Reversed  and  prisoner  discharged. 


Municipal  Corporation  hat  hot  Dbclarb  That  to  bb  •  nniBanoa  which 
in  fact  ia  not,  though  it  is  by  law  empowered  to  declare  what  shall  be  a  nui- 
maoe:  Village  qf  De»  Plaims  ▼.  Poyer,  123  IlL  348;  6  Am.  St  Rep.  624;  Pauer 
w.AlbreefU,  72  WiM.  416. 
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Moore  v.  Jordan. 

[65  Mississippi,  229.] 

TEUST  DOM    HOT    RESULT    IN     FaVOR  OF  THE    GrANTOR   IN   A    DeED  WBKM 

It  REcrrES  a  Pecuniary  Consideration,  though  Nominal,  if  the 
habendum  declares  a  use  in  favor  of  the  grantees,  who  are  children  of  the 
grantor,  and  the  deed  contains  covenants  of  warranty. 

Declaration  of  Trust  by  Parol  by  Grantee  in  Favor  of  the  Gran- 
tor is  void  by  the  code  of  Mississippi. 

Grantor  cannot  Avoid  his  Deed  as  Fraudulent  when  He  Made  It 
FOR  the  Purpose  of  Coercing  a  Compromi.se  with  creditors,  and  with 
the  expectation  of  receiving  a  reconveyance  when  this  purpose  should 
be  accomplished.  This  result  is  not  varied  by  the  fact  that  the  convey- 
ance was  advised  by  a  person  other  than  the  grantee,  and  such  person 
promised  chat  the  reconveyance  should  be  made. 

Bill  by  Mrs.  Moore  against  her  mother,  Mrs.  Jordan,  for 
an  accounting  for  the  rents  and  profits  of  certain  real  estate. 
Cross-bill  by  Mrs.  Jordan,  asking  that  the  conveyance  of  the 
same  realty  made  by  her  to  Mrs.  Moore  be  set  aside.  The 
circumstances  attending  the  execution  of  this  conveyance,  on 
which  the  defendant  relied  for  relief,  were  as  follows:  One 
Williams,  under  whom  all  the  parties  claimed  title,  had  been 
a  surety  on  the  bond  of  an  official,  who  had  become  a  de- 
faulter. Williams  died,  and  one  Grayson  became  administra- 
tor of  his  estate.  Mrs.  Jordan  was  the  daughter  of  Williams, 
and  as  such  entitled  to  his  estate.  Grayson  suggested  to  her 
to  convey  the  property  to  her  two  daughters,  Mrs.  Grayson  and 
Mrs.  Moore,  in  order  to  avoid  the  payment  of  the  amount  due 
from  Williams  as  surety,  or  at  least  to  bring  about  a  more 
favorable  compromise  than  might  otherwise  be  obtained;  and 
he  promised  that  a  reconveyance  should  be  made  when  the 
purpose  of  the  conveyance  had  been  accomplished.  Mrs. 
Grayson  reconveyed,  as  her  husband  had  promised,  but  Mrs. 
Moore  refused  to  be  bound  by  his  agreement.  The  contents 
of  the  conveyance,  so  far  as  material,  are  as  follows:  "I,  M. 
A.  Jordan,  in  consideration  of  the  natural  love  and  aflFection 
I  have  for  A.  A.  Grayson  and  B.  J.  Moore,  and  also  in  con- 
sideration of  the  sum  of  one  dollar  in  hand  paid,  have  this 
day  granted,  bargained,  and  sold  to  the  said  A.  A.  Grayson 
and  B.  J.  Moore  [here  describing  the  realty],  to  have  and  to 
hold  to  the  said  A.  A.  Grayson  and  B.  J.  Moore,  their  heirs 
and  assigns  forever.  And  I  hereby  covenant  to  and  with  the 
said  A.  A.  Grayson  and  B.  J.  Moore  to  forever  warrant  and 
defend  the  title  to  the  same  free  from  the  claims  of  all  and 
every  person  or  persons  claiming  the  same  whomsoever."    The 

Am.  St.  Rep..  Vol.  VIL  —41 
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hancellor  granted  the  relief  sought  by  the  croBs-bill,  and  dis- 
missed the  original  bill.     Mrs.  Moore  thereupon  appealed. 

Oglesby  and  Taylor,  for  the  appellant. 

Shandy  and  Johnson,  for  the  appellee. 

Cooper,  C.  J.  The  rule  that  a  trust  resulted  to  the  grantor 
upon  a  voluntary  conveyance,  according  to  the  common-law 
forms  of  feoffment,  grant,  fine,  or  recovery,  etc.,  where  no  con- 
sideration is  expressed  or  implied,  and  no  trust  is  declared, 
and  the  circumstances  rebut  the  presumption  of  a  gift,  seems 
not  to  apply  to  modern  conveyances:  1  Perry  on  Trusts,  184. 

Mr.  Pomeroy  thinks  it  would  apply  to  such  conveyances  if 
the  deed  "  simply  contains  words  of  grant  or  transfer,  and  does 
not  recite  nor  imply  any  consideration,  and  does  not,  in  the 
habendum  clause  or  elsewhere,  declare  any  use  in  favor  of  the 
grantee,  and  the  conveyance  is  not  in  fact  intended  as  a  gift": 
2  Pomeroy's  Eq.  Jur.,  sec.  1035. 

However  this  may  be,  it  is  evident  that  in  the  case  before 
us  no  trust  resulted  to  the  grantor  from  the  deed,  for  it  recites 
a  pecuniary  consideration,  though  nominal:  Ritss  v.  Mebius, 
16  Cal.  350;  Squire  v.  Harder,  1  Paige,  494;  19  Am.  Dec.  446; 
Leman  v.  Whitley,  4  Russ.  423;  Philbrook  v.  Delano,  29  Me. 
410;  Graves  v.  Graves,  29  N.  H.  129;  Groffv.  Rohrer,  35  Md. 
327;  2  Story's  Eq.  Jur.,  sec.  1199.  The  habendum  declares  a 
use  to  the  grantees,  who  are  the  children  of  the  grantor,  and 
there  is  a  covenant  of  warranty:  2  Pomeroy's  Eq.  Jur.,  sec. 
1035;  Gould  v.  Lynde,  114  Mass.  366;  Bragg  v.  Geddes,  93  111. 
39;  Groff  v.  Rohrer,  35  Md.  327;  Farrington  v.  Barr,  36  N.  H. 
86;  Stucky  v.  Stucky,  30  N.  J.  Eq.  546. 

There  is  no  pretense  of  a  written  declaration  of  trust  by  the 
grantees  in  favor  of  the  grantor,  and  one  by  parol  would  be 
void:  Code,  sec.  1296. 

There  are  therefore  but  two  other  grounds  upon  which  the 
relief  granted  by  the  court  below  can  be  supported:  1.  That 
the  conveyance  was  procured  by  fraud  or  imposition  practiced 
upon  the  grantor;  2.  That  the  conveyance  was  made  at  the 
instance  and  procurement  of  one  occupying  a  position  of  trust 
and  influence,  and  that  the  grantees  are  volunteers. 

On  the  first  ground  it  is  suflBcient  to  say  that  the  record  is 
entirely  free  of  evidence  of  any  fraud  against  the  grantor. 
The  facts  shown  are,  that  she  was  the  owner  of  the  estate  of 
her  deceased  father,  one  half  of  which  came  to  her  by  de- 
scent and  distribution,  and  the  other  by  conveyance  from  her 


Oct.  1887.1  Moore  v.  Jordan.  643 

mother,  the  widow.  The  intestate  had  been  surety  upon  the 
oflScial  bond  of  an  officer  who  had  defaulted,  and  it  was  sup- 
posed by  the  administrator  of  the  estate  that  a  conveyance  of 
the  estate  to  third  persons  would  be  effectual  to  coerce  a  favor- 
able compromise  from  the  state,  or  would  compel  other  sure- 
ties, who  had  made  fraudulent  conveyances  of  their  estates  to 
avoid  liability  on  the  bond,  to  contribute  their  proportions  in 
payment  of  the  default.  At  his  suggestion  and  for  these  pur- 
poses the  conveyance  was  made.  Mrs.  Moore  took  no  part  in 
the  scheme  other  than  to  receive  the  conveyance,  and  the  only 
fraud  that  can  be  imputed  to  her  is,  that  she  now  declines  to 
reconvey  the  property,  as  the  administrator  and  the  grantor 
in  the  deed  thought  she  would  do. 

If  this  is  such  a  fraud  as  will  warrant  the  interposition  of  a 
court  of  chancery,  the  statute  of  frauds  will  be  practically  ob- 
literated, since  all  parol  contracts  from  which  a  trust  would 
arise,  if  they  were  in  writing,  will  be  enforced  upon  the  ground 
that  it  is  a  fraud  not  to  comply  with  them. 

We  do  not  ignore  or  deny  the  proposition  that  a  court  of 
chancery  will  not  permit  a  fraud  to  be  consummated  by  reli- 
ance upon  the  statute  of  frauds;  as  where  one  takes  an  abso- 
lute conveyance  of  property  which  is  intended  as  a  mortgage, 
or  takes  advantage  of  a  relation  of  trust  or  confidence, 
or  by  false  representations  or  concealment,  or  by  unfair  de- 
vices or  schemes,  procures  a  conveyance  to  be  made;  or  where 
advantage  is  taken  of  the  mental  infirmity  of  the  grantor. 
These  and  other  illustrations  belong  to  a  class  of  cases  in 
which  fraud  (or,  in  the  eye  of  a  court  of  equity,  its  equivalent) 
co-exists  with  the  conveyance,  infects  the  conscience  of  the 
grantee,  and  disables  him  from  asserting  the  validity  of  the 
instrument  which  is  the  foundation  of  his  title,  or  from  inter- 
posing the  statute  of  frauds  as  a  protection  against  hifl  parol 
contract  to  convey.  But  such  is  not  the  case  here.  There  is 
no  fraud  shown  except  that  contemplated  by  the  grantor  in  pro- 
tecting the  estate  from  the  claim  of  the  state.  The  manifest 
purpose  of  Mrs.  Jordan  was  to  make  a  conveyance  that  should 
convey  her  title,  and  she  relied  upon  an  implied  promise  to 
reconvey  to  her  on  demand.  If  this  promise  had  been  an  ex- 
press parol  one,  it  would  have  been  unenforceable  because  of 
the  statute  of  frauds;  it  certainly  cannot  be  stronger  as  aa 
implied  one.  The  danger  which  the  statute  of  frauds  intends 
to  protect  against  is  that  of  permitting  titles  held  under  solemn 
conveyances  from  being  hampered,  clogged,  or  destroyed  by 
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oral  evidence,  by  mere  parol  declarations  or  admissions,  whicb^ 
are  so  easy  of  fabrication  and  so  difEcult  to  disprove.  To 
secure  against  such  danger,  the  law  wisely  provides  that 
declarations  of  trust  shall  be  made  and  manifested  by  a  writ- 
ing, and  closes  the  doors  of  the  courts  to  those  who  assert  aa 
equitable  title  resting  wholly  by  parol.  But  courts  do  not 
permit  one  to  lay  a  trap  for  another,  and  by  fraudulent  con- 
duct inveigle  him  into  a  position  in  which  this  statute  is  fatal 
to  him,  and  then  avail  of  its  protection.  The  case  of  O^Connor 
V.  Ward,  60  Miss.  1025,  illustrates  the  principle  referred  to. 
O'Connor,  who  was  the  confidential  friend  and  adviser  of  the 
Wards,  by  false  representations  of  the  condition  of  the  estate 
of  which  they  were  heirs,  and  by  promising  to  hold  the  prop- 
erty to  their  use  and  benefit,  procured  absolute  conveyances 
to  be  made  by  them.  Having  secured  the  property,  he  refused 
to  reconvey  or  to  execute  the  trusts  he  had  agreed  to  assume. 
When  suit  was  brought,  he  defended  upon  the  ground  that 
the  conveyance  was  to  defraud  creditors,  and  also  because 
there  was  no  written  declaration  of  trust.  Under  these  cir- 
cumstances, we  held  that  he  could  avail  of  neither  defense; 
that  his  title  was  procured  by  fraud  upon  the  grantors,  and 
therefore  that  the  conveyance  should  be  annulled.  But  that 
case  is  widely  different  from  this,  in  that  here  there  is  no 
fraud  in  the  procurement  of  the  deed,  no  confidence  abused, 
no  position  of  trust  perverted  to  obtain  the  deed.  Without 
announcing  an  assent  to  the  position  of  counsel  for  Mrs.  Jor- 
dan, that  the  conveyance  made  by  her  was  not  a  fraudulent 
one,  because  it  could  in  no  degree  hinder,  delay,  or  defraud 
the  creditors  of  the  decedent,  whose  debts  became  fixed  upon 
it  by  his  death,  its  correctness  might  be  conceded  without 
changing  the  result.  The  most  that  can  be  argued  is,  that 
the  mala  mens  is  not  an  obstacle  to  the  relief  she  seeks.  It 
certainly  cannot  be  invoked  as  the  foundation  and  root  of  an 
independent  equity  that  would  not  spring  from  the  transaction 
stripped  of  this  element.  What,  then,  is  left  to  the  complain- 
ant? Nothing  but  that  she  has  made  a  voluntary  conveyance 
to  her  daughter,  who,  because  it  is  voluntary,  is  under  an  im- 
plied promise  to  reconvey  the  property,  but  refuses  so  to  do.^ 
This  is,  we  think,  insufficient  to  entitle  her  to  relief. 

Nor  do  we  think  that  relief  should  be  afforded  because  the 
administrator,  Grayson,  suggested  the  scheme  in  pursuance  of 
which  the  conveyance  was  executed.  He  got  no  benefit  by  it, 
Dor  was  it  intended  that  he  should.     It  is  true  that  Mrs.  Moor» 
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is  a  mere  volunteer;  but  she  is  not  a  volunteer  claiming  under 
him,  nor  in  a  scheme  concocted  for  his  advantage.  In  the 
cases  relied  upon  by  counsel,  and  those  therein  referred  to, 
some  benefit  passed  to  the  confidential  adviser  or  through  him 
to  another:  Rhodes  v.  Bate,  L.  R.  1  Ch.  App.  C.  252;  Gresley 
V.  MotLsley,  4  DeG.  &  J.  78;  Archer  \.  Hudson,  7  Beav.  551; 
Muguenin  v.  Baseley,  14  Ves.  273;  Gibson  v.  Jeyes,  6  Id.  266; 
Dent  V.  Bennett,  4  Mylne  &  C.  269;  Maitland  v.  Irving,  15  Sim. 
437;  Maitland  v.  Backhouse,  16  Id.  58. 

These  were  cases  in  which,  without  regard  to  bona  fides  of  the 
person  occupying  the  confidential  relation,  relief  was  afforded. 

Where  fraud  on  the  grantor  is  perpetrated,  those  who  ac- 
quire the  benefit  of  the  fraud,  though  not  claiming  through 
the  confidential  adviser,  and  though  he  secures  no  benefit  to 
liimself,  have  been  decreed  to  make  restitution:  Bridgman  v. 
Green,  2  Ves.  Sr.  627. 

But  we  have  found  no  case  from  which  it  would  follow  that 
the  conveyance  here  involved  should  be  vacated.  Grayson 
and  Mrs.  Jordan,  for  the  purpose  of  consummating  a  scheme 
which  they  supposed  would  hinder,  delay,  and  defraud  credi- 
tors, selected  Mrs.  Moore  as  one  of  the  persons  to  whom  the 
<;onveyance  should  be  made.  His  advice  was,  we  may  assume, 
implicitly  followed  as  to  the  details  by  which  the  plan  should 
be  made  effective;  but  that  it  was  does  not  affect  the  validity 
of  the  conveyance  as  between  grantor  and  grantee,  nor  com- 
mend the  grantor  to  a  more  favorable  consideration  by  a  court 
of  equity.  On  the  whole  record  we  see  no  reason  why  a  court 
of  equity  should  interfere  to  disturb  the  rights  of  the  parties 
as  fixed  by  the  deed. 

The  decree  will  be  reversed  and  cause  remanded. 


Whether  Trust  Results  in  Favor  of  Graktor  in  Deed:  See  Jachaon 
T.  Cleveland,  15  Mich.  94;  90  Am.  Deo.  266,  and  note  270-277,  discuBsing  the 
enbject. 

No  Use  Results  to  Grantor  in  Deed  Expressing  Coitsideration, 
THOUGH  It  is  Merely  Nominal,  and  never  paid,  and  parol  proof  that  the 
conveyance  waa  intended  to  be  in  trust  for  the  grantor  will  not  raise  a  trust: 
Ilogan  v.  Jaques,  19  N.  J.  Eq.  123;  97  Am.  Deo.  644. 

Grantor  in  Deed  may  Raise  Trust  in  Favob  of  Himself  in  Califor- 
nia, though  it  recites  the  payment  of  a  valuable  consideration,  if  the  grantee 
is  his  wife,  and  she  procures  the  making  of  the  conveyance  by  a  t»arol  promise 
to  reconvey,  which  she  made,  intending  to  deceive  him  thereby:  Brison  v. 
Briaon,  75  Cal.  525,  ante,  p.  189.  The  decision  of  the  court  M'as  founded  on 
aections  158  and  1572  of  the  Civil  Code  of  the  state;  and  unless  justified  by 
those  sections,  conflicts  with  the  weight  of  authority  elsewhere:  See  note  to 
Jackson  v.  Cleveland,  90  Am.  Dec.  270-277. 
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Parker  v,  Reddick. 

[65  Mississippi.  242.] 
Bill  or  Exghanqb  or  Check  Speciftino  No  Time  of  Patxkst  ia  pay- 
able on  demand. 
Presentment  for  Payment  of  a  Bill  or  Check  Patablb  on  Dbmani^ 

must  be  within  a  reasonable  time. 

What  I3  Reasonable  Time  within  Which  to  Present  Bill  or  Check 
FOR  Payment  is  a  qnestion  of  law  to  be  determined  by  the  court  when 
the  facts  arc  ascertained.  Delay  in  such  presentment  cannot  be  reason* 
able  if  it  is  more  than  is  fairly  required  in  the  ordinary  course  of  busi- 
ness, without  special  inconvenience  to  the  holder,  or  by  the  special 
circumstances  of  the  case. 

Presentment  for  Payment  when  the  Drawee  of  a  Bill  Lives  in  a 
Different  Place  from  That  in  Which  It  is  Drawn,  and  the  in- 
strument must  be  sent  by  mail  for  presentment,  must  be  by  mailing  it 
the  next  day  after  it  was  received  by  the  holder. 

Paper  Payable  on  Demand  may  be  Put  in  Circulation,  but  its  Ulti- 
mate Presentment  for  Payment  cannot  be  delayed  beyond  a  reason- 
able time  by  successive  transfers,  any  more  than  it  can  by  being  locked 
up  or  held  an  unreasonable  time  by  the  first  or  any  successive  holder. 

DsLAY  IN  Presenting  a  Check  for  Payment,  though  Sufficient  to 
Release  the  Indorser  thereof,  will  not  Relieve  the  Drawer 
from  liability,  unless  he  shows  that  he  was  injured  thereby. 

Action  by  Reddick  against  W.  J.  Parker  and  J.  B.  Snider, 
surviving  partner  of  Snider  and  Son,  based  on  the  following 
writing: — 

"Banking  House  of  M.  C.  Snider  and  Son. 
"$200.  Grenada,  Miss.,  September  22,  1884. 

"Pay  to  the  order  of  W.  J.  Parker  two  hundred  dollars. 

"J.  B.  Snider,  Cashier. 
"  To  Latham,  Alexander,  &  Co.,  New  York,  N.  Y. 
"No.  60,665." 

This  paper  was,  on  the  day  of  its  date,  bought  by  Parker  front 
Snider  and  Son,  and  was  by  hira  indorsed  and  forwarded  ta 
P.  M.  Lamon,  Brooksville,  Florida.  The  latter,  on  the  first 
day  of  October  in  the  same  year,  indorsed  it  to  Reddick,  who 
two  days  later  indorsed  it  to  A.  N.  Chelf.  Chelf,  on  October 
13th,  indorsed  it  to  Hancock  and  Edrington.  They  indorsed  it 
to  Wiltz,  Biddle,  &  Co.,  by  whom  it  was  indorsed  to  the  Union 
Bank  of  Baltimore,  which  indorsed  it  to  the  Republic  Bank  of 
New  York,  which  presented  it  for  payment  October  21,  1884. 
It  was  dishonored  for  want  of  funds;  and  was  then  protested, 
and  notice  forwarded  to  the  several  indorsers.  Of  these  several 
indorsers,  Reddick,  Chelf,  and  Hancock  and  Edrington  resided 
in  Brooksville,  and  Wiltz,  Biddle,  &  Co.  in  Baltimore.    Ther^ 
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was  a  daily  mail  between  Brooksville  and  New  York,  and  the 
time  required  to  transmit  it  was  five  days.  Reddick  paid  the 
amount  of  the  bill  to  his  indorsee,  and  then  brought  this  ac- 
tion. Verdict  for  the  plaintiff  on  the  second  trial.  Defendant 
Parker  appealed. 

W.  C.  McLean,  for  the  appellant. 

A.  H.  Whitfield,  for  the  appellee. 

Arnold,  J.  It  is  uncertain  from  the  evidence  whether  the 
drawees  of  the  instrument  upon  which  appellants  were  sued 
were  bankers  or  not;  but  whether  the  paper  be  called  a  check 
or  bill  of  exchange,  it  expressed  no  time  for  payment,  and  was 
therefore  payable  on  demand.  A  bill  or  check  payable  on 
demand  must  be  presented  for  payment  within  a  reasonable 
time.  What  constitutes  reasonable  time  in  such  case  is  a 
question  of  law  to  be  determined  by  the  court  when  the  facts 
are  ascertained:  Bnskerville  v.  Harris,  41  Miss.  535. 

No  delay  in  making  presentment  of  paper  payable  on  de- 
mand can  be  termed  reasonable,  if  it  is  more  than  is  fairly 
required  in  the  ordinary  course  of  business,  without  special 
inconvenience  to  the  holder,  or  by  the  special  circumstances 
of  the  case:  Phoenix  Ins.  Co.  v.  Gray,  13  Mich.  191.  Such 
paper  contemplates  immediate  payment.  It  cannot  be  said 
that  it  is  intended  for  circulation.  One  who  holds  a  bill  or 
check  payable  on  demand  beyond  the  time  necessary  in  the 
usual  course  of  business  for  its  presentation  for  payment  does 
BO  at  his  peril.  The  general  rule  derived  from  the  authorities, 
but  subject  to  modification  by  special  circumstances,  is,  that 
if  the  drawee  of  such  paper  resides  in  a  difierent  place  from 
that  in  which  it  is  drawn,  and  the  instrument  must  be  sent  by 
mail  for  presentment,  it  must  be  mailed  on  the  day  next  after 
that  on  which  it  was  received  by  the  holder:  1  Daniel  on  Ne- 
gotiable Instruments,  sec.  605;  2  Id.,  sees.  1586,  1592;  Byles 
on  Bills,  7th  Am.  ed.,  211-213;  Chitty  on  Bills,  13th  Am.  ed., 
433;  Fortner  v.  Parham,  2  Smedes  &  M.  151. 

Paper  payable  on  demand,  while  not  commonly  intended 
for  that  purpose,  may  be  put  into  circulation;  but  its  ultimate 
presentment  for  payment  cannot  be  delayed  beyond  a  reason- 
able time  by  transfer  or  successiue  transfers,  any  more  than  it 
can  by  being  locked  up  or  held  an  unreasonable  time  by  the 
first  or  any  subsequent  holder:  Chitty  on  Bills,  13th  Am.  ed., 
430;  2  Daniel  on  Negotiable  Instruments,  sec.  1595;  Story  on 
Promissory  Notes,  sec.  494. 
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If  the  paper  sued  on  be  regarded  as  a  bill,  the  drawer,  as 
well  as  the  indorsers,  would  be  discharged  by  the  negligence 
and  delay  in  respect  to  the  presentment;  but  if  a  check,  in- 
dorsers would  be  discharged  by  such  laches,  while  the  drawer 
would  not,  unless  he  could  show  that  he  was  injured  by  the 
default.  He  would  be  entitled  only  to  such  presentment  and 
notice  as  would  save  him  froip  loss:  2  Daniel  on  Negotiable 
Instruments,  sec.  1587. 

No  excuse  is  shown  by  the  record  for  the  delay  which  inter- 
vened in  presenting  the  paper  in  question  for  payment,  and 
the  loss  thereby  occasioned  cannot  be  imposed  on  the  indorser 
Parker.  As  to  him,  the  last  verdict  was  contrary  to  the  law 
and  the  evidence.  The  court  below  erred  in  instructing  the 
jury  that  the  presentment  was  made  within  a  reasonable  time, 
and  in  refusing  to  instruct  the  jury  to  the  contrary.  The 
judgment  is  aflBrmed  as  to  the  drawer  Snider,  who  made  no 
defense  below,  and  assigns  no  error  here;  but  it  is  reversed  as 
to  the  indorser  Parker,  and  the  last  verdict  as  to  him  is  set 
aside,  and  the  first  verdict  as  to  him  is  restored,  and  judgment 
rendered  thereon  here  in  his  favor. 


Neootiablb  Ikstrument  —  Indefinitb  Time  of  Payment:  See  Mattiaon 
r.  Marks,  31  Mich.  421;  18  Am.  Rep.  197;  Ernst  v.  SUchnan,  74  Pa.  St.  13; 
16  Am.  Rep.  542;  WcUker  v.  Woollen,  64  Ind.  164;  23  Am.  Rep.  639;  WJiUe 
V.  Smiih,  77  ni.  351;  20  Am.  Rep.  251. 

Neootiablb  Instrument  —  Laches  in  Presentment,  Effect  of:  Adams 
V.  Derby,  28  Mo.  162;  75  Am.  Dec.  116,  and  note  118;  Crim  v.  Starlnoeatlier, 
88  N.  Y.  339;  42  Am.  Rep.  250;  TMelman  v.  Ouebk,  32  La.  Ann.  260;  36 
Am.  Rep.  267. 

Delat  in  Presentino  Check  for  Payment  is  Immaterial  unless  it  in* 
jures  the  drawer:  Compton  v.  OUman,  19  W.  Va.  312;  42  Am.  Rep,  776. 

Negotiable  iNSTRimENT  Which  States  No  Time  of  Payment  is  Pay- 
able ON  Demand:  Converse  v.  Johnson,  146  Mass.  20. 

Presentment  of  Promissory  Note  for  Payment.  —  Presentment  for 
payment  after  due  mnst  be  made  in  a  reasonable  time,  and  what  is  a  rea- 
sonable time  is  generally  a  mixed  question  of  law  and  fact;  but  where  the 
material  facts  are  admitted,  or  are  not  in  dispute,  it  is  a  question  solely  fox 
the  court:  Basaenhoret  t.  WW^,  45  Ohio  St.  333. 
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Lewis  v.  Seibles. 

[65  Mississippi,  251.  J 

Descriptiok.  — Tax  Deed  need  not  State  the  Cottiity  ob  State  in 
which  lands  are  situate,  when  it  describes  them  by  section,  subdivision 
of  section,  township,  and  range.  It  will  be  presumed  that  the  tax  col- 
lector did  not  violate  his  official  duty  by  selling  lands  beyond  the  county 
in  which  he  was  authorized  to  act. 

Statute  of  Limitations  against  a  Tax  Title.  —  Section  539  of  the  code 
of  Mississippi,  declaring  that  three  years  occupation  under  a  tax  title 
shall  bar  any  suit  to  recover  the  land,  does  not  protect  one  who  has  a  tax 
title,  as  against  a  subsequent  tax  sale  and  deed  of  the  same  lands. 

Ejectment  by  Seibles  against  Lewis.  Both  parties  claimed 
under  tax  sales  and  deeds,  the  plaintiflF  under  a  deed  executed 
in  1875,  and  the  defendant  under  deeds  of  prior  date.  The 
plaintifiF's  deed  was  made  by  the  tax  collector  of  Lincoln 
County,  Mississippi,  and  described  the  land  as  "east  half  of 
south-east  quarter,  section  4,  township  5,  range  2,  east,"  without 
naming  any  county  or  state.  Defendant  moved  to  exclude  this 
deed  because  of  this  defect  in  the  description.  The  motion  was 
overruled.  The  defendant  offered  to  show  that  he  had  been  in 
adverse  possession  of  the  land  for  more  than  three  years  since 
the  code  of  1880  went  into  effect,  and  claimed  that  the  evidence 
offered  was  material  under  section  539  of  the  code  of  1880, 
which  reads  as  follows:  "Actual  occupation  for  three  years,  after 
one  year  from  the  day  of  sale,  of  any  land  held  under  a  convey- 
ance by  a  tax  collector,  in  pursuance  of  a  sale  for  taxes,  shall 
bar  any  suit  to  recover  such  land  or  assail  such  title  because 
of  any  defect  in  the  sale  of  such  land  for  taxes,  or  in  any  pre- 
cedent step  to  said  sale,  saving  to  minors  and  persons  of  un- 
sound mind  the  right  to  bring  any  suit  within  such  time,  after 
the  removal  of  their  disabilities,  and  upon  such  terms  as  is 
provided  for  the  redemption  of  land  by  such  persons."  The 
court  refused  to  receive  this  evidence,  and  gave  judgment  for 
plaintiff.     Defendant  appealed. 

H.  Cassedy,  for  the  appellant. 

R.  H.  ThompsoUy  for  the  appellee. 

Campbell,  J.  In  Hanna  v.  Renfro,  32  Miss.  125,  it  was  de- 
cided that  a  tax  collector's  deed  which  designated  the  section, 
township,  and  range,  but  not  the  county  or  state,  in  which  the 
land  lay,  was  not  void  for  uncertainty  of  description,  and  it 
was  said  in  the  opinion  in  that  case  that  "  it  was  but  a  latent 
ambiguity,  which  was  susceptible  of  explanation."     In  our 
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view,  Buch  a  deed  does  not  present  any  ambiguity  at  alL 
There  is  no  other  land  to  which  it  could  be  applied  than  the 
particular  section  in  the  county  in  which  the  grantor  was  tax 
collector.  The  deed  is  a  nullity  as  to  land  out  of  the  county, 
and  it  is  not  suggested  that  in  the  county  there  are  several 
parcels  of  land  to  which  the  description  in  the  deed  can  be  ap- 
plied. Since  there  are  not  several  tracts  of  land  to  which  the 
description  in  the  deed  could  apply,  there  is  not  a  latent 
ambiguity.  Besides  this,  the  tax  coltector  is  confined  to  the 
county  in  selling  land.  He  cannot  sell  land  in  any  county 
except  that  for  which  he  is  collector.  He  can  sell  only  such 
land  as  has  been  assessed  and  is  delinquent.  The  assessment 
roll  is  required  to  contain  only  lands  in  the  county.  The  pre- 
sumption of  the  performance  of  ofiicial  duty  by  the  officers 
charged  with  the  assessment  and  collection  of  taxes  should  be 
indulged,  and  is  sufficient  to  supply  the  county  and  state 
when  omitted  from  a  tax  collector's  deed. 

The  deeds  offered  in  evidence  by  the  defendant,  in  connec- 
tion with  a  proposal  to  show  actual  occupation  under  them  for 
three  years  after  the  code  of  1880  became  operative,  were 
properly  excluded.  The  purpose  of  this  ofifer  was  to  invoke 
section  539  of  the  code.  But  it  had  no  application.  The 
plaintiff  did  not  seek  to  recover  the  land  or  assail  the  title  of 
which  the  defendant  sought  to  avail  because  of  any  defect  in 
the  sale  for  taxes  or  in  any  precedent  step  to  such  sale.  The 
plaintiff  claimed  to  have  acquired  the  very  title  which  the  de- 
fendant invoked.  To  show  that  title  to  be  good  did  not  help 
the  defendant  or  harm  the  plaintiff,  who  had  acquired  it  by 
subsequent  proceedings. 

Affirmed.  

Tax  Deed,  when  Voro  for  Uncehtaintt  in  Description  of  Proferttj 
Keane  v.  Cannovan,  21  CaL  291;  82  Am.  Dec.  738,  and  note  747;  Carncrosa  v. 
Lykcs,  22  Fla.  587;  Ilersfiey  v.  T/umpson,  50  Ark.  484;  Cadioalader  v.  Naahf 
73  Cal.  43;  Jlenderaon  v.   White,  69  Tex.  103. 

Power  op  Legislature  to  Make  Tax  Deeds  Prima  Faoib  or  Con- 
clusive Evidence,  etc.  :  Maguiar  v.  Henry,  84  Ky.  1;  4  Am.  St.  Rep.  182^ 
and  note  187-189. 

Evert  Purchaser  at  Tax  Sale  Takes  his  Deed  Subject  to  Condi- 
tion that  tax  has  not  been  paid;  and  if  his  title  is  defeated,  he  most  look  to 
the  government  for  that  relief  which  such  a  case  may  require:  Wallace  ▼. 
Srown,  22  Ark.  118;  76  Am.  Dec.  421. 
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EeBER    V.    DOWLING.       DoWLING   V.    KeBER. 

[65  Mississippi,  259.] 

DiscBiFTiOK  IN  Tax  Deed  of  "one  lot,  and  the  dwellings  thereon,  sontb- 
west  corner  of  Franklin  and  Pine  streets,"  accompanied  by  a  statement 
that  the  property  was  assessed  to  Thomas  J.  Dowling,  must  be  regarded 
aa  sufficient,  if  it  appears  from  other  evidence  that  the  only  property 
assessed  to  him  was  in  the  city  of  Katchez,  on  the  two  streets  named» 
and  an  accurate  description  of  the  property  so  assessed  is  proved. 

Dbvisb  to  Several  Persons  Equally,  and  when  Either  Dies  his  Shark 
TO  BE  Divided  amonq  the  Rest,  vests  the  property  in  the  devisees  a» 
tenants  in  common,  with  cross-remainders  between  them,  and  the  ulti- 
mate limitation  to  the  last  survivor.  The  heirs  of  the  devisees  other 
than  of  the  last  survivor  acquire  no  title  to  the  property. 

Bill  by  Reber  to  confirm  a  tax  title.  Thomas  J.  Dowling 
and  Teresa  A.  Cullen  and  her  children  were  made  defendants. 
Emma  V.  Cullen  and  Rosa  F.  Cullen  were  admitted  to  defend, 
and  sought  to  redeem.  The  certificate  of  sale  issued  to  Reber, 
and  upon  which  he  relied,  was  as  follows:  "  The  state  of  Mis- 
sissippi, Adams  County.  I,  James  W.  Lambert,  sheriflf  and 
tax  collector  in  and  for  said  county,  do  hereby  certify  that  the 
following  is  a  true  and  correct  list  of  lands  sold  to  the  state  of 
Mississippi  on  the  first  Monday,  the  sixth  day,  of  March,  1882, 
for  delinquent  taxes  due  thereon  for  the  fiscal  year  1881,  pur- 
suant to  the  requirements  of  law."  The  list  here  referred  ta 
described  property,  claimed  to  be  that  in  controversy,  as  "  one 
lot,  and  the  buildings  thereon,  southwest  corner  Franklin  and 
Pine  streets,"  and  stated  that  the  property  was  assessed  ta 
Thomas  J.  Dowling.  In  April,  1887,  Reber  purchased  of  the 
state,  and  received  a  deed,  in  which  the  description  conformed 
to  that  in  the  list.  To  remove  the  apparent  ambiguity  in  the 
descriptive  parts  of  the  list  and  deed,  evidence  was  ofiered  and 
received  to  the  efifect  that  the  property  had  been  assessed  to 
Dowling  alone;  that  no  other  property  was  assessed  to  him 
in  Adams  County;  that  that  assessed  was  in  the  city  of 
Natchez;  that  there  were  no  streets  in  Adams  County  named 
Franklin  and  Pine,  except  two  in  the  said  city,  and  that  the 
correct  and  accurate  description  of  the  property  was  known. 
Confirmation  was  granted  as  against  the  undivided  one  half 
claimed  by  Dowling,  but  Reber  was  ordered  to  quitclaim  the 
other  half  to  Teresa  A.,  Emma  V.,  and  Rosa  G.  Cullen,  on 
payment  of  one  half  of  the  amount  due  on  the  whole  property. 
The  persons  last  named  were  the  widow  and  children  of  Joha 
B.  Cullen,  deceased.  The  property  had,  in  the  year  1855^ 
been  devised  bv  its  then  owner  to  W.  F.  Cullen,  John  B.  Cul- 
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Jen,  Thomas  J.  Dowling,  and  Annie  C.  Dowling,  "each  to  have 
an  equal  share  of  that  property,  but  is  never  to  be  sold,  and 
when  either  dies,  then  for  his  or  her  share  to  be  equally  divided 
Among  the  rest."  All  the  devisees  other  than  Thomas  B. 
Dowling  were  dead.  The  court  was  nevertheless  of  the  opin- 
ion that  the  heirs  of  John  B.  Cullen  had  an  interest  in  the 
property  equivalent  to  an  undivided  one  half,  which  they  were 
entitled  to  redeetn.  All  the  defendants,  as  well  as  the  com- 
plainant, appealed. 

R.  E.  Connor,  for  the  appellant  and  cross-appellee. 

T.  J.  Carson,  and  Calhoon  and  Green,  for  the  appellees  and 
<;ross-appellant8. 

Campbell,  J.  All  uncertainty  as  to  the  description  of  the 
lot  was  removed  by  the  evidence. 

By  the  will  of  Thomas  Dowling,  the  title  of  the  lot  waa 
vested  in  the  four  devisees  and  tenants  in  common,  with  cross- 
remainders  between  them,  and  the  ultimate  limitation  to  the 
last  survivor.  On  the  death  of  each,  the  estate  vested  in  the 
survivors,  and  not  in  the  heirs  of  the  decedent.  Therefore 
the  whole  estate,  on  the  death  of  the  other  three  devisees, 
vested  in  Thomas  J.  Dowling,  and  the  children  of  John  Belzer 
Cullen,  one  of  the  devisees,  deceased,  never  had  any  estate  in 
the  land  or  right  to  redeem  it.  The  decree  should  have  been 
for  the  confirmation  of  complainant's  title  to  the  whole,  and 
not  merely  the  half-interest. 

Reversed,  and  decree  here  as  indicated. 


The  tneagemess  of  the  foregoing  opinion  in  treating  the  first  point  decided 
leaves  us  in  doubt  whether  the  court  considered  the  description  in  the  tax 
deed  sufficient,  according  to  legal  principles  generally  prevailing,  or  as  being 
made  sufficient  by  the  statutes  of  that  state.  The  counsel  for  the  complain- 
ant relied  very  confidently  on  the  provisions  of  section  491  of  the  code  of 
Mississippi,  edition  of  1880.  So  far  as  material,  they  are  as  follows:  "Parol 
testimony  shall  always  be  admissible  to  apply  a  description  of  land  on  the 
Assessment  roll,  or  in  a  conveyance  for  taxes,  where  such  testimony  will 
show  what  land  was  assessed  and  sold,  and  there  is  enough  in  the  description 
on  the  roll  or  conveyance  to  be  applied  to  a  particular  tract  of  land  by  the 
tiid  of  such  testimony." 

Tax  Deed,  Sufficienct  of,  as  to  recitals  and  matter  of  description:  Sea 
State  v.  Winn,  19  Wis.  304;  88  Am.  Dec.  689;  LoTig  v.  BurneU,  13  Iowa,  28; 
«1  Am.  Dec.  420;  Mom  v.  Sluar,  25  Cal.  38;  85  Am.  Dec.  94;  Pleasants  v. 
Scott,  21  Ark.  370;  76  Am.  Dec.  403. 

Devise  to  Class  as  Tenants  in  Common,  Effect  of  Death  of  Onx  or: 
See  Cureion  v.  Massey,  13  Rich.  Eq.  104;  94  Am.  Dec.  152,  note  156;  SinUm 
▼.  Boyd,  19  Ohio  St.  30;  2  Am.  Bep.  369. 
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McMaster  V.  Illinois  Central  E.  R.  Co. 

[65  Mississippi,  264.] 

Pkllow-sebvants,  Who  are.  —  When  servants  are  employed  and  paid  by 
the  same  master,  and  their  duties  are  such  as  to  bring  them  into  such  a 
relation  that  the  negligence  of  the  one  io  doing  his  work  may  injure  the 
other  in  doing  his,  then  they  are  engaged  in  the  same  common  business; 
and  being  subject  to  the  control  of  the  same  master,  they  are  fellow- 
servants,  no  matter  how  different  the  grades  of  service  or  compensation, 
or  how  diverse  or  distinct  their  duties  may  be. 

Pblix)w-servants.  —  To  Entttlb  Servant  to  Recover  for  the  Neoli- 
OENCE  OF  HIS  Fellow-servant,  it  must  be  shown  that  the  latter  was 
incompetent,  and  was  selected  without  reasonable  care  and  prudence,  or 
was  continued  in  service  after  the  master  knew  of  his  unfitness. 

CoNFLicrr  of  Laws.  —  Law  of  the  Place  where  an  Injury  was  Receivei> 
by  one  servant  through  the  negligence  of  another  servant  of  the  same 
master  must  prevail  in  an  action  for  such  injury,  though  brought  in 
another  state,  whose  laws  upon  this  subject  are  different. 

Fbllow-servants.  —  Brakeman  of  a  Freight  Train  and  the  Conductor 
AND  Other  EHFLoreiEs  of  a  Passenger  Train  of  the  same  railroad 
company  are  fellow-servants. 

Action  by  Mrs.  McMaster  for  damages  suffered  by  the  kill- 
ing of  her  son,  He  was  a  brakeman  in  the  employ  of  the  de- 
fendant. His  death  occurred  in  the  state  of  Louisiana,  and 
the  complaint  charged  that  it  was  the  result  of  the  negligence 
of  the  conductor  and  other  employees  of  the  defendant,  who 
were  in  charge  of  a  passenger  train,  while  the  decedent  was 
brakeman  on  a  freight  train.  Demurrer  to  the  complaint  was 
sustained.     Plaintiff  appealed. 

L.  B.  Harris^  for  the  appellant. 

W.  P.  and  J.  B.  Harris,  for  the  appellee. 

Arnold,  J.  If  a  brakeman  on  one  train  of  a  railroad  com- 
pany is  the  fellow-servant  of  the  employees  in  charge  of  or 
operating  another  train  of  the  same  company  on  the  same 
road,  the  declaration  was  demurrable. 

There  is  some  diversity  of  authority  as  to  who  are  fellow- 
servants  within  the  meaning  of  the  rule  which  exempts  the 
master  or  employer  from  liability  to  those  engaged  in  his  em- 
ployment, for  injuries  suffered  by  them,  as  the  result  of  the 
negligence  or  misconduct  of  other  servants  employed  by  him 
and  engaged  in  the  same  common  business;  but  subjection  to 
control  and  direction  by  the  same  common  master  in  the  same 
common  pursuit  furnishes  the  true  test  of  co-service.  When 
servants  are  employed  and  paid  by  the  same  master,  and  their 
duties  are  such  as  to  bring  them  into  such  a  relation  that  tha 
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negligence  of  the  one  in  doing  his  work  may  injure  tne  other 
in  the  performance  of  his,  then  they  are  engaged  in  the  same 
common  business;  and  being  subject  to  the  control  of  the  same 
master,  they  are  fellow-servants,  within  the  generally  accepted 
meaning  of  the  rule,  no  matter  how  different  the  grades  of 
€ervice  or  compensation  may  be,  or  how  diverse  or  distinct 
their  duties  may  be:  3  Wood's  Railway  Law,  1494  et  seq. 

And  when  the  relation  of  fellow-servants  is  established,  there 
can  be  no  recovery  from  the  common  master  or  employer  by 
one  of  them  for  an  injury  occasioned  to  him  through  the  neg- 
ligence or  misconduct  of  his  co-employee.  In  order  to  render 
the  master  liable  in  such  case,  it  would  be  necessary  to  show 
that  the  negligent  servant  was  incompetent,  and  that  he  was 
selected  without  reasonable  care  and  prudence,  or  that  he  was 
continued  in  the  employment  after  notice  to  the  master  of  his 
unfitness,  or  that  the  master  had  failed  to  furnish  adequate 
means  and  materials  for  the  work.  Such  is  the  law  of  this 
fitate,  and  such  is  the  law  as  it  has  generally  prevailed  in 
America  and  England  for  many  years:  N.  0.  etc.  R.  R.  Co.  v. 
Hughes,  49  Miss.  258;  Chicago  etc.  R.  R.  Co.  v.  Doyle,  60  Id. 
^77;  Louisville  etc.  R.  R.  Co.  v.  Conroy,  63  Id.  562;  56  Am. 
Rep.  835;  Randall  v.  Baltimore  etc.  R.  R.  Co.,  109  U.  S.  478; 
Murray  v.  S.  C.  R.  R.  Co.,  1  McMull.  385;  36  Am.  Dec.  268, 
and  note;  3  Wood's  Railway  Law,  1494  et  seq. 

For  the  purposes  of  this  case,  it  is  not  necessary  to  collect 
more  of  the  numerous  decisions,  English  and  American,  on  the 
subject;  that  is  well  done  in  the  three  authorities  last  above 
cited. 

The  doctrine  in  question  was  first  asserted  by  the  supreme 
court  of  South  Carolina  in  1841,  in  Murray  v.  8.  C.  R.  R.  Co.y 
1  McMull.  385;  36  Am.  Dec.  268.  It  may  well  be  termed  the 
South  Carolina  doctrine:  Chicago  etc.  R.  R.  Co.  v.  Ross,  112 
U.  S.  377;  Murray  v.  8.  C.  R.  R.  Co.,  1  McMull.  385;  36  Am. 
Dec.  268,  and  note. 

The  reason  upon  which  it  is  based  cannot  be  better  stated 
than  by  quoting  from  the  opinion  of  the  supreme  court  of 
Massachusetts  in  Farwell  v.  Boston  and  Worcester  R.  R.  Co.,  4 
Met.  49,  38  Am.  Dec.  339,  which  has  long  been  considered  a 
leading  case  both  in  this  country  and  England.  Chief  Jus- 
tice Shaw,  in  delivering  the  judgment  of  the  court,  said:  "The 
general  rule,  resulting  from  considerations  as  well  of  justice 
as  of  policy,  is,  that  he  who  engages  in  the  employment  of  an- 
other for  the  performance  of  specified  duties  and  services  for 
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compensation  takes  upon  himself  the  natural  and  ordinary 
risks  and  perils  incident  to  the  performance  of  such  services, 
and  in  legal  presumption  the  compensation  is  adjusted  ac- 
cordingly. And  we  are  not  aware  of  any  principle  which 
should  except  the  perils  arising  from  the  carelessness  and  neg- 
ligence of  those  who  are  in  the  same  employment.  These  are 
perils  which  the  servant  is  as  likely  to  know,  and  against 
which  he  can  as  effectually  guard,  as  the  master.  They  are 
perils  incident  to  the  service,  and  which  can  be  as  distinctly 
foreseen  and  provided  for  in  the  rate  of  compensation  as  any 
others.  To  say  that  the  master  shall  be  responsible  because 
the  damage  is  caused  by  his  agents  is  assuming  the  very  point 
which  remains  to  be  proved.  They  are  his  agents  to  some 
extent  and  for  some  purposes;  but  whether  he  is  responsible, 
in  a  particular  case,  for  their  negligence  is  not  decided  by  the 

single  fact  that  they  are  for  some  purposes  his  agents In 

considering  the  rights  and  obligations  arising  out  of  particular 
relations,  it  is  competent  for  courts  of  justice  to  regard  consid- 
erations of  policy  and  general  convenience,  and  to  draw  from 
them  such  rules  as  will,  in  -their  practical  application,  best 

promote  the  safety  and  security  of  all  parties  concerned 

We  are  of  opinion  that  these  considerations  apply  strongly 
to  the  case  in  question.  Where  several  persons  are  employed 
in  the  conduct  of  one  common  enterprise  or  undertaking, 
and  the  safety  of  each  depends  much  on  the  care  and  skill 
with  which  each  other  shall  perform  his  appropriate  duty, 
each  is  an  observer  of  the  conduct  of  the  others,  can  give 
notice  of  any  misconduct,  incapacity,  or  neglect  of  duty, 
and  leave  the  service,  if  the  common  employer  will  not  take 
such  precautions  and  employ  such  agents  as  the  safety  of 
the  whole  party  may  require.  By  these  means  the  safety  of 
each  will  be  much  more  effectually  secured  than  could  be 
done  by  a  resort  to  the  common  employer  for  indemnity  in 
case  of  loss  by  the  negligence  of  each  other.  Regarding  it  in 
this  light,  it  is  the  ordinary  case  of  one  sustaining  an  injury 
in  the  course  of  his  own  employment,  in  which  he  must  bear 
the  loss  himself,  or  seek  his  remedy,  if  he  have  any,  against 

the  actual  wrong-doer 

"  It  was  strongly  pressed  in  the  argument  that  although  this 
might  be  so  where  two  or  more  servants  are  employed  in  the 
same  department  of  duty,  where  each  can  exert  some  influence 
over  the  conduct  of  the  other,  and  thus  to  some  extent  provide 
for  his  own  security;  yet  that  it  could  not  apply  where  two  or 
more  are  employed  in  different  departments  of  duty,  at  a  di«- 
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tance  from  each  other,  aud  where  one  can  in  no  degree  control  or 
influence  the  conduct  of  another.  But  we  think  this  is  founded 
upon  a  supposed  distinction  on  which  it  would  be  extremely 
difficult  to  establish  a  practical  rule.  When  the  object  to  be 
accomplished  is  one  and  the  same,  when  the  employers  are 
the  same,  and  the  several  persons  employed  derive  their  au- 
thority and  their  compensation  from  the  same  source,  it  would 
be  extremely  difficult  to  distinguish  what  constitutes  one  de- 
partment and  what  a  distinct  department  of  duty.  It  would 
vary  with  the  circumstances  of  every  case.  If  it  were  made 
to  depend  upon  the  nearness  or  distance  of  the  persons  fr6m 
each  other,  the  question  would  immediately  arise.  How  near 
or  how  distant  must  they  be  to  be  in  the  same  or  different 
departments?  .... 

"  Besides,  it  appears  to  us  that  the  argument  rests  upon  an 
assumed  principle  of  responsibility  which  does  not  exist.  The 
master  in  the  case  supposed  is  not  exempt  from  liability  be- 
cause the  servant  has  better  means  of  providing  for  his  safety, 
when  he  is  employed  in  immediate  connection  with  those  from 
whose  negligence  he  might  suffer,  but  because  the  implied 
contract  of  the  master  does  not  extend  to  indemnify  the  ser- 
vant against  the  negligence  of  any  one  but  himself;  and  he  is 
not  liable  in  tort  as  for  the  negligence  of  his  servant  because 
the  person  suffering  does  not  stand  toward  him  in  the  relation 
of  a  stranger,  but  is  one  whose  rights  are  regulated  by  contract, 
express  or  implied.  The  exemption  of  the  master,  therefore, 
from  liability  for  the  negligence  of  a  fellow-servant  does  not 
depend  exclusively  upon  the  consideration  that  the  servant 
has  better  means  to  provide  for  his  own  safety,  but  upon  other 
grounds.  Hence  the  separation  of  the  employment  into  dif- 
ferent departments  cannot  create  that  liability  when  it  does 
not  arise  from  express  or  implied  contract,  or  from  a  respon- 
sibility created  by  law  to  third  persons  and  strangers  for  the 
negligence  of  a  servant." 

But  the  injury  complained  of  in  this  case  having  occurred 
in  Louisiana,  the  rights  and  liabilities  of  the  parties  in  relation 
to  it  are  governed  by  the  laws  of  that  state:  Chicago  etc.  R.  R. 
Co.  V.  Doyle,  60  Miss.  977.  We  find  that  the  law  of  Louisiana 
on  the  subject  is  different  from  that  of  Mississippi  and  most  of 
the  other  states  of  our  Union.  In  Towns  v.  Vicksburg  etc.  R.  R. 
Co.,  37  La.  Ann.  630,  55  Am.  Rep.  508,  and  in  Van  Amburg  v. 
Vicksburg  etc.  R.  R.  Co.,  37  La.  Ann.  650,  55  Am.  Rep.  517,  the 
supreme  court  of  that  state  apjJroves  and  adopts  the  doctrine 
announced  by  the  supreme  court  of    the  United  States  ii^ 


Oct.  1887.]    McMasteb  v.  Illinois  Central  R.  R.  Co.      657 

Chicago  etc.  R.  B.  Co.  v.  Ross,  112  U.  S.  377.  But  this  does 
not  change  the  legal  aspects  of  the  case  at  bar.  Four  of  the 
judges  of  the  supreme  court  of  the  United  States  dissented  in 
the  case  referred  to,  and  the  decision  of  the  majority  is  con- 
trary to  the  general  course  of  judicial  opinion  in  this  country 
and  in  England;  and  it  does  not  go  further  than  to  hold  that 
the  conductor  of  a  railway  train  who  commands  its  move- 
ments, and  controls  the  employees  upon  it,  is  not  the  fellow-, 
servant  of  the  other  employees  on  that  train,  but  is  the 
vice-principal  representing  the  company,  and  that  the  com- 
pany would  be  liable  for  a  negligent  act  of  his  which  resulted 
in  injury  to  another  employee  on  the  train.  On  the  authority 
of  that  case,  the  conductor,  while  not  the  fellow-servant  of 
other  employees  on  the  train  subject  to  his  direction  and  au- 
thority, might  well  be,  and  under  the  law  as  it  is  generally 
understood  and  interpreted  would  be,  the  fellow-servant  of 
other  employees  of  the  company  in  the  same  common  business 
over  whom  he  had  no  supervision  or  control. 

It  follows,  from  what  has  been  said,  that  the  brakeman  on 
the  freight  train  and  the  employees  in  charge  of  the  passenger 
train  were  fellow-servants,  and  that  the  action  of  the  court 
below  in  sustaining  the  demurrer  to  the  declaration  was  free 
from  error. 

Affirmed.  

Fellow-sehvants,  Who  abb:  Theleman  v.  Moeller,  73  Iowa,  108;  5  Am. 
St.  Rep.  663,  and  note  664.  Conductor  and  brakeman  on  a  railway  train 
are  fellow-servants:  Broum  v.  C.  P.  R.  R.  Co.,  72  Cal.  523;  but  see  L.  ds 
N.  R.  R.  Co.  V.  Moore,  83  Ky.  675;  while  the  engineer  and  brakeman  on  the 
the  same  railway  train  are  not  fellow-servants  in  the  souse  of  co-equals:  L. 
<fc  N.  R'lj  Co.  V.  Brooks,  83  Ky.  129;  4  Am.  St.  Rep.  135,  and  note  142;  E.  T. 
de  W.  N.  C.  R.  R.  Co.  V.  Collins,  85  Tenn.  227;  nor  are  train-dispatchers 
fellow  (servants  with  those  engaged  in  operating  and  moving  trains:  Smith  v, 
H'.  St.  L.  Je  P.  R'y  Co.,  92  Mo.  359:  but  a  brakeman  and  car-inspector  are 
fellow-servanta  in  the  same  circle  of  employment:  Philadelphia  etc.  R'y  Co. 
v.  Huyliies,  119  Pa.  St.  301.  The  foreman  of  a  mine  has  been  held  to  be  k 
fellow-servaut  with  miners  employed  to  work  under  his  directions,  and  the 
owner  of  the  mine  not  to  be  liable  for  injuries  caused  to  the  latter  through 
the  foreman's  negligence,  unless  he  failed  to  use  ordinary  care  in  the  seleotion 
of  the  foreman:  Stephens  v.  Doe,  73  Cal.  26. 

Circumstances  under  Which  £mfi.oteb  hat  Recover  for  injury  caused 
by  negligence  of  co- employee:  Jones  v.  Old  Dominion  Cotton  Mills,  82  Va.  140; 
8  Am.  St.  Rep.  92,  and  see  cases  collected  in  note  106,  bearing  on  negligence 
of  fellow-servants;  WM>  v.  R.  Je  D.  R.  R.  Co.,  97  N.  O.  387. 

Conflict  of  Laws. — Action  for  injuries  occasioned  out  of  the  state:  L* 
Forest  y.  Tolman,  117  Mass.  109;  19  Am.  Rep.  400;  and  see  Darns  y.  Nev 
York  etc.  R.  R.,  143  Mass.  301;  58  Am.  Rep.  138,  and  note  143. 
Am.  St.  Rkp.,  Vou  VIL— 42 
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Rkoottpmbnt.  —  In  AN  Action  on  a  Pbohissort  Notb,  thb  DxntKDANT 

may  plead,  by  way  of  recoupment,  that  the  note  was  given  under  a  con* 
tract,  by  the  terms  of  which  the  payee  was  to  furnish  wagons  to  be  sold 
by  the  maker  on  commission,  and  was  not  to  sell,  nor  furnish  to  be  sold, 
any  other  wagons  to  any  other  dealer  in  the  same  town,  and  that  the 
plaintiff,  after  furnishing  wagons  to  the  defendant,  aud  receiving  there- 
for the  note  in  suit,  violated  his  agreement  by  furnishing  wagons  to 
other  dealers,  whereby  defendant  was  prevented  from  selling  the  wagons 
furnished  him  at  any  profit.  The  commissions  for  selling  may  furnish  a 
criterion  for  estimating  damages  sustained  by  the  defendant. 

A.SSUMP8IT  on  a  note  made  by  Andre.  He  pleaded  that  the 
note  was  given  under  the  circumstances  stated  in  the  syllabus. 
Demurrer  to  bis  plea  waR  sustained,  and  judgment  was  given 
to  the  plaintiff.     Defendant  appealed. 

H.  C,  Conrif  for  the  appellant. 

H.  Cctssedy,  and  Nugent  and  Mc  Willict  ^^^  t-^®  appellee. 

Campbell,  J.  The  demurrer  to  the  last  plea  of  the  defend- 
ant should  have  been  overruled.  The  contract  averred  by  it 
was  not  an  independent  one,  so  disconnected  with  the  note 
sued  on  as  to  debar  the  defendant  from  recouping  damages. 
The  breach  and  damages  occurred  subsequent  to  the  making 
of  the  contract,  of  course;  but  that  is  no  reason  for  denial  of 
the  right  of  recoupment. 

It  is  impossible  to  affirm  that  the  defendant  did  not  sustain 
damages  capable  of  ascertainment,  and  of  a  character  recog- 
nized by  law,  resulting  from  the  breach  of  the  contract  alleged 
by  the  plea.  It  is  not  necessary  to  consider  of  speculative 
profits.  There  may  be  a  legitimate  basis  for  estimating  dam- 
ages. If  there  was  such  a  contract  as  averred,  and  its  breach, 
and  Andre,  in  consequence,  sold  the  wagons  at  cost,  the  com- 
missions for  selling  as  he  had  before  done  may  furnish  a  cri- 
terion for  estimating  damages.  The  substantial  sufficiency  of 
the  plea  is  the  only  question  raised  by  the  demurrer  or  con- 
sidered by  us. 

Reversed,  demurrer  to  plea  overruled,  and  cause  remanded 
for  further  proceedings. 

COONTBBOLAIM,  AND  WhAT  DEMANDS  UAT  BB  SXTBTBCT  OW:  See  Woodrujf 

T.  Oamer,  27  Ind.  4;  89  Am.  Dec.  477,  and  note  482-492;  Schtoeickkart  v. 
Btuewe,  71  Wis.  1;  5  Am.  St.  Rep.  190. 
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DauAOES  for  FaILURB  to  ExEOOTE  OB  rOB  DeLAT  en  EXBCUTINQ  a  con« 
tract  at  the  time  stipulated  may  be  recouped  in  an  action  to  recover  the 
contract  price:  Abbot  v.  Oaich,  13  Md.  314;  71  Am.  Deo.  635,  and  note  644; 
Griffin  V.  Colver,  16  N.  Y.  489;  69  Am.  Deo.  718;  HiU  v.  Southimdk,  9  B.  L 
299;  11  Am.  B«p.  250. 


Hafteb  v.  Strange. 

res  Mississippi,  823.1 

Possession  as  Notiob  of  Equitable  Title. — If  Gbantob  Remains  in 
Possession,  this  is  not  eufficieat,  as  against  his  recorded  deed,  to  put  in- 
tending purchasers  on  inquiry  to  ascertain  whether  the  deed  was  fraudu- 
lent, or  whether  the  grantor  retains  any  interest  in  the  land. 

BsTOPPEL — Laches. — Gbantor  Who  Claims  that  a  Deed  Signed  bt 
Him  was  Pbocubet>  bt  Fraud,  and  who  knows  that  the  grantee  is  try- 
ing to  sell  the  property,  but  remains  inactive  until  after  a  sale  thereof  ia 
e£fected,  is  estopped  from  maintaining  an  action  against  an  innocent  pur- 
chaser to  vacate  the  deed,  though  he  (the  grantor)  has  remained  in  pos- 
session. 

Bill  in  equity  to  vacate  a  conveyance  on  the  ground  that  it 
was  procured  by  fraud.  Decree  for  complainant.  Defendant 
appealed. 

WoodSf  Mcintosh,  and  Williams,  for  the  appellants. 

M,  H.  Whittaker  and  W.  H.  Ethridge,  for  the  appellee. 

CoopEB,  C.  J.  The  appellee  was  the  owner  of  block  4  in 
the  town  of  Meridian,  and  sold  and  conveyed  two  small  lots 
thereof  to  other  persons,  who  caused  their  deeds  to  be  recorded, 
and  entered  into  possession  of  the  lots.  After  this  she  con- 
veyed to  her  grandson,  Peter  Shearer,  all  of  block  4,  reciting 
the  consideration  of  the  conveyance  to  be  "natural  love  and 
affection  and  the  sum  of  one  dollar."  Shearer  at  once  re- 
corded his  deed,  and  three  days  after  its  execution,  sold  to 
the  appellants  a  large  part  of  the  block,  including  a  part  of 
one  of  the  lots  previously  conveyed  by  the  appellee  to  other 
parties. 

After  the  conveyances  had  been  executed  by  Shearer  to 
appellants,  and  after  they  had  paid  the  purchase  price,  the 
appellee  exhibited  the  bill  in  this  cause  against  Shearer  and 
appellants  to  vacate  and  annul  the  conveyance  made  by  her  to 
him,  and  those  made  by  him  to  appellants.  The  bill  charges 
that  the  complainant  is  very  old,  feeble,  and  weak  of  mind; 
that  Shearer  is  her  grandson,  who  had  lived  with  her,  and  in 
whom  she  reposed  confidence;  that  he  represented  to  her  that 
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he  would  Boon  be  married,  and  desired  to  build  him  a  house 
on  a  part  of  the  land ;  that  appellee,  moved  by  affection  for 
him,  agreed  to  give  him  a  small  lot  upon  which  to  build,  and 
Shearer  undertook  to  have  a  proper  deed  prepared  for  execu- 
tion; that  he  falsely  and  fraudulently  caused  a  deed  to  be 
prepared  conveying  the  whole  block;  that  appellee,  being  un- 
able to  read  or  write,  did  not  discover  the  fraud,  but  executed 
the  deed,  supposing  it  to  convey  only  the  small  parcel  of  land 
Bhe  intended  to  give  to  Shearer;  that  she  has,  from  the  date 
of  the  execution  of  the  deed,  remained  in  the  actual,  adverse, 
notorious,  and  exclusive  possession  of  all  the  block  except 
that  previously  conveyed  by  her  to  other  parties,  claiming  the 
same  as  her  own;  that  appellants  were  chargeable  with  notice 
of  her  rights  in  the  premises  by  reason  of  her  occupancy,  and 
that  the  exercise  of  reasonable  diligence  on  their  part  would 
have  led  to  a  discovery  of  the  fraud  which  had  been  perpe- 
trated on  her  by  Shearer;  that  appellants  did  not  pay  the  fair 
market  price  for  the  land  bought  by  them;  the  fact  that 
Shearer  was  willing  to  sell  at  the  price  obtained  should  have 
admonished  them  of  some  defect  in  his  title  or  right  to  the 
property.  Shearer  made  no  defense,  and  the  bill  was  taken 
as  confessed  as  against  him.  The  appellants  answered,  deny- 
ing all  knowledge  of  the  facts  attending  the  conveyance  to 
Shearer;  they  averred  that  they  examined  the  records,  and 
finding  a  properly  executed  deed  to  him  from  appellee,  relied 
upon  the  same  as  evidence  of  his  title;  that  they  paid  a  rea- 
sonable value  for  the  property  without  any  suspicion  of  the 
fairness  of  the  conveyance  under  which  he  held.  They  deny 
actual  knowledge  of  the  fact  of  complainant's  occupancy,  and 
deny  any  information  of  any  fact  imposing  upon  them  any 
duty  to  make  any  inquiry  other  than  that  of  the  existence  of 
Shearer's  recorded  title. 

On  final  hearing,  the  court  made  a  decree  in  accordance  with 
the  prayer  of  the  bill,  and  canceled  the  deed  from  complain- 
ant to  Shearer  and  from  him  to  appellants.  From  this  decree 
the  purchasers  from  Shearer  alone  appeal. 

Without  a  review  of  the  evidence  in  detail,  we  think  it 
Buflficient  to  say  that  the  price  paid  by  appellants  was  not  bo 
grossly  inadequate  to  the  value  of  the  property  as  to  warrant 
the  presumption  of  bad  faith  on  the  part  of  the  purchasers,  nor 
to  suggest  to  them  a  defect  in  the  title  of  their  vendor.  The 
witnesses  vary  greatly  in  the  estimate  put  by  them  on  the  prop- 
erty.    Some  of  them  say  that  it  was  worth  several  times  th* 
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purchase  price;  but  on  the  other  hand,  other  witnesses,  with 
equal  information  on  the  subject,  aflBrm  that  the  price  paid  was 
the  full  value  of  the  land,  and  some  of  them  are  of  opinion 
that  the  price  was  in  excess  of  its  value.  Since  the  purchase 
was  made,  land  in  that  vicinity  has  rapidly  increased  in  value. 
But  at  the  time  of  the  purchase  the  block  in  controversy  was 
remote  from  the  town,  and  not  approached  by  any  streets  that 
were  kept  in  repair  by  the  town  authorities.  From  an  ex- 
-amination  of  these  facts,  and  from  argument  of  counsel,  we 
assume  that  the  point  of  decision  in  the  lower  court  was  that 
■complainant's  possession  was  notice  of  her  claim  to  all  persons 
who  should  buy  it,  and  that  appellant's  title  was  in  subordi- 
nation to  whatever  right  the  occupier  might  assert  against 
Shearer,  who  held  the  legal  title. 

While  the  general  rule  that  possession  of  land  by  one  claim- 
ing some  interest  therein  is  notice  to  the  world  of  the  character 
-and  extent  of  that  claim  has  been  frequently  recognized  by 
the  decisions  of  this  court,  it  has  never  been  held  that  such 
possession  is  notice  of  claim  as  against  the  recorded  convey- 
aiuce  by  the  occupant.  Certainly  a  solemn  deed  is  the  equiva- 
lent of  an  assertion  by  the  party  grantor  that  the  title  is  in  the 
grantee;  its  purpose  is  to  convey  and  show  title,  and  he  who 
thereby  invests  another  with  this  universally  recognized  evi- 
dence of  right  ought  not,  as  against  one  who  deals  with  that 
other  upon  the  faith  of  such  evidence,  to  be  permitted  to  aver 
to  the  contrary  to  his  injur}'.  That  the  complainant  was  de- 
ceived and  defrauded  by  her  grandson  may  be  sufficient  to 
entitle  her  to  relief  as  against  him,  and  those  holding  under 
him  as  volunteers  or  with  notice  of  fraud;  but  this  is  because 
iier  equity  is  superior  to  the  right  asserted  against  it.  But  the 
principle  upon  which  relief  is  granted  in  such  case  finds  no 
place  in  a  controversy  with  others  whose  right  is  as  equitable 
as  hers,  and  who  have  acquired  those  rights  upon  the  faith  of 
her  deed.  The  decisions  are  in  conflict  upon  the  question  in- 
volved. In  support  of  the  conclusion  we  have  reached  are 
Bloomer  v.  Henderson,  8  Mich.  395;  77  Am.  Dec.  453;  Woods 
V.  Farmere,  7  Watts,  382;  32  Am.  Dec.  772;  Scott  v.  Gallagher, 

14  Serg.  &  R.  333;  16  Am.  Dec.  508;  Dawson  v.  Danbury  Bank, 

15  Mich.  489;  Newhall  v.  Pierce,  5  Pick.  450;  Rice  v.  Rice,  2 
Drew.  73;  White  v.  Wakefield,  7  Sim.  401;  Muir  v.  Jolly,  26 
Beav.  143;  Cook  v.  Travis,  20  N.  Y.  400;  Van  Keuren  v.  Cent. 
R.  R.  Co.,  38  N.  J.  L.  165.  On  the  other  side  are  Eylar  v. 
Eylar,  60  Tex.  315;  Pell  v.  McElroy,  36  Cal.  268;  III.  Cent. 
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7?.  R  Co.  V.  McCullough,  59  111.  166;  Wright  v.  Bates,  13  Vt. 
341;  Webster  v.  Maddox,  6  Me.  256;  Hopkins  v.  Garrard^  7 
B.  Mon.  312. 

If  there  could  be  any  doubt  (as  we  think  there  cannot  be) 
of  the  applicability  of  the  doctrine  of  estoppel  because  of  the 
recorded  deed  alone,  there  arc  other  facts  disclosed  by  the  testi- 
mony of  complainant  herself  that  would  imperatively  demand 
its  enforcement  against  her.  It  appears  that  Shearer  had 
offered  the  land  for  sale  to  one  Wilson,  who  went  on  the  place 
to  examine  it,  and  asked  complainant  if  she  had  conveyed  it 
to  Shearer.  She  denied  that  she  had  done  so,  and  was  at  once 
informed  that  Shearer  had  a  conveyance  from  her  by  which 
the  whole  block  was  conveyed.  With  this  notice  it  was  in- 
cumbent upon  her  to  take  steps  against  the  fraudulent  grantee, 
who,  she  knew,  was  attempting  to  find  a  purchaser  for  the 
property,  in  order  that  an  innocent  purchaser  might  not  be 
drawn  into  his  toils.  Having  failed  to  act  when  action  would 
have  availed,  she  cannot  now  complain,  nor  shift  the  loss  that 
has  ensued  upon  others.  The  decree  must  be  reversed,  in  so 
far  as  it  directs  cancellation  of  the  deed  frpm  complainant  to 
Shearer  to  the  extent  that  appellants'  lands  are  thereby  con- 
veyed, and  in  so  far  as  it  cancels  the  deeds  made  by  Shearer 
to  them.  

PossKSSiON  OF  Land  as  Constbuctive  Notice  of  Title:  See  Bloomer  v. 
Henderson,  8  Mich.  895;  77  Am.  Dec.  453,  and  cases  collected  in  note  459; 
Gill  V.  Hardin,  48  Ark.  409. 

Actual  Notice  of  Facts,  when  One  is  Cha|igeable  wtth:  Knapp  v. 
BaUey,  79  Me.  195;  1  Am.  St.  Bep.  295,  and  cases  collected  in  note  300. 

One  Who  Stands  by  and  Suffebs  Av:other  to  Purchase  and  Spend 
Monet  on  his  land,  under  an  erroneous  opinion  of  title,  cannot  afterwards 
assert  his  legal  right  against  such  person:  Alabama  etc.  R.  R.  Co.  v.  South 
and  North  etc.  R.  R.  Co.,  84  Ala.  570;  5  Am.  St.  Rep.  401,  and  cases  collected 
in  note  412.  When  one  who  is  negotiating  a  purchase  with  the  holder  of  an 
absolute  deed  for  land  informs  the  maker  of  the  deed,  who  is  in  possession, 
of  his  intention  to  purchase,  and  the  latter  asserts  no  interest  or  equity  in  it, 
he  is  estopped  to  set  up  after  the  purchase  that  the  deed  was  intended  by 
the  parties  merely  as  a  mortgage:  QUI  v.  Hardin,  48  Ark.  409;  and  if  the 
owner  of  realty,  whether  he  has  the  legal  title  in  him  or  not,  permits  such 
realty  to  be  sold  in  his  presence  by  one  who  claims  the  power  and  authority 
to  sell  the  same,  and  does  not  then  assert  his  claim,  but  stands  by  and  per> 
mits  an  innocent  purchaser  to  buy  such  land,  he  is  estopped  thereafter  froui 
claiming  such  land  of  such  purchaser  because  the  vendor  had  no  authority  to 
•ell  the  realty:  SUme  v.  Tyree,  30  W.  Va.  687. 
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[65  MIS8I88IFPT,  869.] 
BxaCIBSION  —  RE3TORIKO    CONSIDEBATION  AND  PLAOnrO    PaBTHS  IN   StATU 

Quo.  — In  an  eqnitable  action  for  rescission  of  a  contract  on  the  ground 
of  frand,  it  is  not  indispensable  that  the  complainant  be  able  to  place 
the  defendant  in  statu  quo  in  those  cases  where  it  would  not  be  inequita- 
ble to  permit  a  rescission  without  so  doing.  Hence  where  a  member  of 
an  insolvent  firm  by  false  and  fraudulent  representations  induced  a 
stranger  to  purchase  an  interest  in  such  firm  and  to  become  a  partner 
therein,  and  the  firm  was  subsequently  declared  insolvent  and  its  assets 
put  into  the  hands  of  a  receiver,  it  was  adjudged  that  a  court  of  equity 
would  decree  a  rescission  of  the  sale,  though  it  was  impossible  to  place 
the  parties  in  statu  quo. 
Batotoation  of  Contract  Induced  bt  FRAtTDtjLBNT  REPRESBNTATioNa 
WILL  not  be  Infebred  from  delay  in  seeking  its  rescission,  when  the 
injured  party  had  no  knowledge  of  the  fraud  practiced  on  him;  and  when 
his  delay  was  the  resalt  of  his  misplaced  confidence  in  the  false  state- 
ments made  to  him. 

Bill  to  cancel  a  conveyance.  Demurrer  interposed  and 
overruled,  and  defendant  appealed. 

R,  H,  Thompson^  for  the  appellant. 

A.  H.  Longino  and  A.  C.  McNair,  for  the  appellee. 

Cooper,  C.  J.  The  appellee  exhibited  his  bill  in  the  chan- 
cery court  of  Lawrence  County,  to  cancel  a  conveyance  of  cer- 
tain lands  and  personalty  made  by  him  in  October,  1885,  to 
the  appellant,  on  the  ground  that  it  was  procured  by  fraud 
and  deceit.  The  defendant  demurred  to  the  bill,  and  his  de- 
murrer being  overruled,  he  appealed. 

It  appears  by  the  bill,  that  prior  to  October,  1885,  the  ap- 
pellant was  a  member  of  the  firm  of  Mangum,  Brown,  and  But- 
ler, doing  business  in  the  town  of  Wesson,  in  Copiah  County. 
At  that  time  the  said  firm  was  insolvent,  owing  debts  to  the 
amount  of  twelve  thousand  dollars,  and  having  assets  only  to 
the  value  of  five  thousand  dollars.  A  day  or  two  before  the 
bargain  between  appellee  and  appellant,  Brown  and  Mangum 
went  from  the  town  of  Wesson  to  the  residence  of  appellee, 
which  was  some  ten  miles  in  the  country,  and  proposed  to  him 
to  purchase  Brown's  interest  in  said  firm,  representing  to  him 
that  the  firm  was  in  a  solvent  and  prosperous  condition,  and 
that  its  total  liabilities  did  not  exceed  four  thousand  dollars, 
while  its  assets  were  not  less  than  sixteen  thousand  dollars, 
and  exhibited  to  him  false  and  fraudulent  statements,  which 
they  had  prepared  for  the  purpose  of  deceiving  him  as  to  the 
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condition  of  the  firm.  The  appellee  was  a  farmer,  having  no 
knowledge  of  mercantile  affairs,  and  believing  Brown  and 
Mangum  to  be  honest  and  truthful  men  (he  having  known 
them  for  many  years),  relied  upon  the  representations  and 
bargained  for  Brown's  interest  in  the  firm,  giving  him  in  ex- 
change therefor  his  farm  and  the  personal  property  thereon  (at 
the  valuation  of  three  thousand  one  hundred  dollars),  and 
paying  in  cash  five  hundred  dollars,  and  made  a  deed  con- 
veying the  property  to  Brown. 

In  addition  to  the  price  paid  by  appellee,  he  assumed  lia- 
bility for  the  existing  debts  of  the  firm.  After  this  contract 
had  been  made,  the  name  of  the  firm  was  changed  to  Man- 
gum,  Butler,  &  Co.,  the  appellee  being  the  Co.  The  new 
business  was  carried  on  until  March,  1886,  at  which  time, 
Mangum,  at  the  instance  of  the  creditors  of  Mangum,  Brown, 
and  Butler,  exhibited  his  bill  in  the  chancery  court  of  Copiah 
County  for  the  dissolution  of  the  firm  and  administration  of 
its  assets,  on  the  ground  of  the  insolvency  of  said  firm  of 
Mangum,  Brown,  and  Butler.  On  his  petition,  a  receiver  was 
appointed,  who  took  possession  of  the  entire  assets,  and  ap- 
plied them,  under  the  direction  of  the  court,  to  the  payment 
of  the  debts  of  the  said  firm,  there  being  an  insufficient 
amount  to  pay  the  debts  in  full.  The  bill  charges  that  the 
appellee  did  not  discover  the  insolvency  of  the  firm  of  Man- 
gum, Brown,  and  Butler  until  "shortly  before"  Mangum  in- 
stituted his  proceedings  for  dissolution  and  administration. 
The  bill  in  this  cause  was  exhibited  in  August,  1886,  more 
than  five  months  after  the  appointment  of  the  receiver  in  the 
proceedings  instituted  by  Mangum. 

The  complainant  stated  in  his  bill  that  by  reason  of  the 
proceedings  by  Mangum,  and  the  administration  of  the  firm 
assets  by  the  chancery  court,  he  could  not  ofier  to  restore  the 
defendant  to  the  position  he  had  occupied  before  the  contract 
was  made;  but  that  in  fact  the  property  had  been  applied  as 
the  rights  of  the  other  partners  required,  and  as  was  contem- 
plated by  the  contract  between  the  complainant  and  defend- 
ant. 

The  groimds  of  demurrer  are:  1.  That  since  the  status  quo 
cannot  be  restored,  a  rescission  cannot  be  decreed,  but  that 
complainant  must  resort  to  an  action  at  law  for  the  deceit 
practiced  upon  him;  2.  That  complainant,  having  failed  to 
rescind  presently  upon  the  discovery  of  the  fraud,  ratified  and 
affirmed  the  contract;  3.  That  complainant,  having  failed  to 
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promptly  notify  the  defendant  of  the  proceedings  by  Mangum, 
and  by  permitting  the  property  to  be  administered  in  a  suit 
to  which  he  was  a  party,  afiBrmed  the  contract;  4.  That  com- 
plainant, having  access  to  the  books  of  the  firm,  and  the  op- 
portunity of  discovering  the  fraud,  was  guilty  of  negligence 
and  laches  in  not  having  pursued  his  inquiries  within  a  short 
time  after  the  sale,  and  must  be  treated  as  having  known  of 
the  fraud  at  the  time  when,  by  diligence,  he  might  have  dis- 
covered it,  and  that  by  remaining  in  possession  after  that 
time  he  afiBrmed  the  contract. 

It  will  be  noticed  that  the  objections  to  the  relief  asked  re- 
solve themselves  into  two  classes:  1.  That  there  can  be  no 
rescission,  because  the  status  quo  cannot  be  restored:  and  2. 
That  the  conduct  of  the  complainant,  after  he  knew  or  should 
have  known  of  the  fraud,  is,  in  law,  a  ratification  of  the  con- 
tract. 

In  decisions  in  actions  at  law  arising  from  attempted  rescis- 
eions  of  contracts  for  the  sale  or  exchange  of  personal  property, 
the  language  of  the  courts  is  almost  uniform  in  declaring  that 
the  defrauded  party,  in  order  to  maintain  his  suit,  must  have 
restored  or  tendered  to  restore  whatever  was  received  by  him 
under  the  contract,  because  of  the  principle  that  the  contract 
must  be  rescinded  in  toto  if  at  all,  the  plaintiflT  not  being  per- 
mitted to  retain  a  benefit  under  an  indivisible  contract  which 
he  repudiates.  But  even  in  actions  at  law  there  are  excep- 
tions to  the  rule.  If  the  thing  received  by  the  defrauded 
party  be  of  no  value  {Fitz  v.  Bynum,  55  Cal.  459),  or  if,  by 
reason  of  the  act  of  the  fraudulent  party,  a  return  be  ren- 
dered impossible  {Masson  v.  Bovet,  1  Denio,  69;  43  Am.  Dec. 
651,  and  notes;  Hammond  v.  Pennock,  61  N.  Y.  145),  a  return 
or  tender  is  unnecessary. 

So,  also,  where  by  natural  causes  or  reasonable  use  the  value 
of  the  property  is  diminished,  and  perhaps  where  it  is  neces- 
earily  destroyed  in  discovering  the  fraud,  the  fraudulent  party 
must  receive  it  in  its  depreciated  condition:  Baker  v.  Lever,  67 
N.  Y.  304;  23  Am.  Rep.  117;  Gatlingv.  Newell,  9  Ind.  574. 

And  if  the  bona  fide  buyer  has  expended  work,  money,  or 
material  in  the  improvement  of  the  property  before  discover- 
ing the  fraud,  he  may  restore  the  property,  and  recover  for  the 
work  and  labor,  money  or  material,  put  upon  it:  Farris  v. 
Ware,  60  Me.  482. 

In  the  two  latter  classes  of  cases  there  is  a  restitution  of  the 
thing  itself  to  the  fraudulent  seller,  but  the  statiLS  quo  is  not 
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restored;  for  in  the  one  case  he  receives  the  property  back  less 
valuable  than  it  was,  and  in  the  other,  he  takes  it  improved  in 
value,  but  possibly  improved  in  a  manner  or  to  an  extent  h& 
would  not  have  desired,  but  he  is  nevertheless  chargeable 
with  the  value  of  improvement. 

In  many  of  the  cases  for  rescission  in  equity,  language  is 
used  from  which  it  might  be  inferred  that  precisely  the  same 
principles  govern  iv  suits  in  equity  that  are  applied  to  deter- 
mine the  right  of  the  party  to  sue  at  law.  In  actions,  whether 
at  law  or  equity,  usually  both  of  the  questions  presented  by 
this  record  are  involved,  viz.,  whether  there  had  been  a  resto- 
ration of  the  status  quo,  and  whether  there  has  been  ratification 
by  the  plaintiff  after  knowledge  of  the  fraud.  It  is  evident 
that  ratification  goes  to  the  very  root  of  the  controversy,  and 
if  that  be  shown,  whether  in  a  court  of  law  or  of  equity,  the 
plaintiff  must  fail.  It  is  therefore  true  that  in  investigating 
and  determining  that  question  the  rule  should  be  the  same 
in  equity  as  in  law.  But  there  is  this  marked  distinction  be- 
tween suits  at  law  for  the  recovery  of  the  consideration  paid, 
after  rescission  by  plaintiff,  and  bills  in  equity  for  rescission. 
The  plaintiff  at  law  must  have  the  legal  title  to  the  thing  sued 
for,  if  it  be  a  chattel,  or  a  legal  right  to  the  sum  demanded  at 
at  the  time  of  the  institution  of  his  suit.  If  he  has  parted  with 
his  property  by  reason  of  the  fraud  of  the  buyer,  or  if,  being 
buyer,  he  had  parted  with  his  money  by  reason  of  the  fraud 
of  the  seller,  the  legal  title  or  right  has  passed  out  of  him  and 
into  the  other  party.  The  contract  is  not  void,  but  voidable 
only,  and  it  must  be  avoided  to  reinvest  him  with  his  legal 
title  or  right  to  sue.  Since  the  law  permits  him  to  reacquire 
this  legal  right  by  his  own  act,  it  puts  upon  him  the  necessity 
of  restitution  of  the  thing  received  by  him  as  a  condition  of 
the  exercise  of  the  right  to  avoid  the  contract.  From  neces- 
sity, the  law  knows  nothing  of  compensation,  but  requires 
restoration  of  the  thing  received;  for  to  permit  the  plaintiff  to 
determine  what  would  be  just  compensation  would  be  to  make 
him  judge  in  his  own  case. 

But  in  equity  the  complainant  does  not  necessarily  rescind 
and  sue;  he  may  sue  for  rescission.  He  is  required  to  restore 
the  consideration,  not,  however,  us  a  condition  of  acquiring  the 
right  to  sue,  but  because  of  the  equitable  maxim  that  he  who 
seeks  equity  must  do  equity.  Mr.  Pomeroy  thus  states  the 
rule:  "  In  administering  these  remedies,  pecuniary  as  well  as 
equitable,  the  fundamental  theory  upon  which  equity  acts  is 
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that  of  restoration, — of  restoring  to  the  defrauded  party  pri- 
marily, and  the  fraudulent  party  as  a  necessary  incident,  to 
the  positions  they  occupied  before  the  fraud  was  committed, — 
assuming  that  the  transaction  ought  not  to  have  taken  place, 
the  court  proceeds  as  though  it  had  not  taken  place,  and  re- 
turns the  parties  to  that  situation.  Even  in  such  cases,  the 
court  applies  the  maxim,  He  who  seeks  equity  must  do  equity, 
and  will  thus  secure  to  the  wrong-doer,  in  awarding  its  relief, 
whatever  is  justly  and  equitably  due":  2  Pomeroy's  Eq.  Jur., 
sec.  910. 

In  Neblett  v.  McFarland,  92  U.  S.  101,  it  is  said:  "The  court 
proceeds  on  the  principle  that,  as  the  transaction  ought  never 
to  have  taken  place,  the  parties  are  to  be  placed,  as  far  as  pos- 
sible, in  the  situation  in  which  they  would  have  stood  if  there 
had  never  been  any  such  transaction." 

Other  writers  upon  equity  jurisprudence  deduce  the  right 
of  the  defendant  to  have  restoration  of  his  property  from  the 
maxim  of  equity  that  imposes  doing  equity  upon  the  complain- 
ant as  a  condition  upon  which  he  secures  relief:  Adams's 
Equity,  191;  Story's  Eq.  Jur.,  sec.  693. 

Where  the  complainant  has  a  plain  and  adequate  remedy 
at  law,  and  the  condition  of  the  parties  has  been  so  radically 
changed  that  it  is  diflficult  to  put  the  defendant  into  as  good 
position  as  before  the  sale,  and  the  complainant  has  had  sub- 
stantially the  benefits  contracted  for,  the  misrepresentation 
being  as  to  a  part  only  of  the  subject-matter,  for  which  recov- 
ery of  damages  would  be  full  relief,  many  cases  may  be  found 
in  which  the  court  of  equity  has  declined  to  interfere.  But 
an  examination  of  the  cases  discloses  the  fact  that  the  most 
vigorous  announcement  of  the  rule  requiring  the  restoration  of 
the  status  quo  is  to  be  found  in  dicta,  or  in  cases  in  which  there 
has  been  ratification  after  discovery  of  the  fraud. 

In  Pintard  v.  Martin,  1  Smedes  &  M.  Ch.  126,  and  Johnson 
V.  Jones,  13  Smedes  &  M.  580,  relief  was  denied  upon  the 
ground  that  the  complainants  had  ratified  after  knowledge  of 
the  fraud.  What  was  said  upon  the  other  branch  of  the  case 
seems  to  have  been  uncalled  for,  and  to  have  been  only  inci- 
dentally remarked.  The  annotator  of  Adams's  Equity  cites,  in 
addition  to  these  cases,  the  following  other  decisions:  Garland 
V.  Bowling,  Hemp.  710;  Coppedge  v.  Threadgill,  3  Sneed,  677;. 
Skinner  v.  White,  17  Johns.  357;  Clay  v.  Turner,  3  Bibb,  62. 
(It  is  curious  to  note  how  far  they  fall  below  supporting  th© 
proposition  they  are  cited  to  sustain.) 
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In  Garland  v.  Bowling,  supra,  the  court  held,  first,  that  the  evi- 
dence failed  to  support  the  allegation  of  fraud,  and  therefore 
the  complainant  could  not  recover;  but  it  also  appeared  that 
the  complainant  did  not  seek  to  rescind  the  contract.  What  he 
attempted  to  do  was  to  enjoin  a  judgment  at  law  recovered  for 
the  price  of  the  property  sold  (slaves),  and  to  retain  the  slaves. 
Coppedge  v.  Threadgill,  supra,  was  a  case  in  which  a  sale  of  land 
was  set  aside;  but  the  court  had  neglected  to  require  the  com- 
plainant, a  married  woman,  to  restore  the  cash  she  had  received. 
The  supreme  court  held  that  her  coverture  did  not  relieve  her 
of  the  obligation  to  refund,  and  reversed  the  cause,  that  a 
decree  might  be  entered  to  that  effect.  Skinner  v.  White^ 
supra,  was  a  case  in  which  there  had  been  a  rescission  by  the 
act  of  both  parties,  and  the  only  question  was  as  to  the  extent 
of  the  liability  of  one  of  the  parties  to  the  contract.  In  Clay  v. 
Turner,  supra,  the  court  refused  either  to  specifically  enforce 
a  contract  at  the  suit  of  one  of  the  parties,  or  to  rescind  it  at 
the  suit  of  the  other.  On  the  subject  of  rescission,  the  court 
said  that  the  matter  complained  of  was  not  material  under 
the  terms  of  the  contract;  and  besides,  that  the  complainant 
had  speculated  upon  the  chances  of  getting  a  paying  bargain 
through  a  series  of  years,  and  sought  relief,  not  because  of  the 
want  of  capacity  in  the  other  party  to  convey,  but  because  he 
found,  after  a  long  time,  it  would  be  better  to  rescind.  A 
review  of  these  cases  illustrates  how  unreliable  the  work  of 
the  average  annotator  is  often  found  to  be. 

Let  us  now  refer  to  cases  in  which  the  specific  question  haB 
been  raised  and  passed  on  by  courts  of  equity. 

In  Barker  v.  Walters,  8  Beav.  92,  and  Jervis  v.  Berridge, 
L.  R.  8  Ch.  351,  demurrers  had  been  interposed  to  bills 
fieeking  rescission  on  the  ground  that  no  ofier  was  made 
to  restore  the  status  quo.  It  was  held  that  it  was  unneces- 
eary  to  do  so,  since  the  court,  on  final  hearing,  would  re- 
quire the  complainant  to  do  equity.  In  the  latter  case. 
Lord  Shelburne  said:  "Upon  principle  there  appears  to  be  no 
good  reason  why  a  plaintiff  in  equity,  suing  upon  equitable 
grounds,  should  be  required,  on  the  face  of  his  bill,  to  submit 
to  those  terms  which  the  court  at  the  hearing  may  think  it 
right  to  impose  as  the  price  of  any  relief  to  which  he  may  be 
entitled." 

In  Savery  v.  King,  5  H.  L.  Gas.  627,  the  party  seeking  re- 
ecission  had  disposed  of  the  part  of  the  property  received  by 
by  him  (a  policy  of  insurance),  and  on  this  branch  of  the 
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case  Lord  Cran worth  said:  "The  one  remaining  question  is  as 
to  the  terms  on  which  relief  ought  to  be  given.  With  respect 
to  the  mortgage,  it  is  plain  that  Richard  must,  as  far  as  pos- 
sible, put  Savery  in  the  condition  in  which  he  must  have  been 
if  no  such  mortgage  had  been  made,  and  if  his  security  had 
rested  solely  on  the  life  of  his  father  and  the  several  policies 
of  insurance.  One  of  the  eleven  policies  of  insurance  was 
sold  by  Richard  in  January,  1846.  It  is  impossible,  there- 
fore, as  to  that  policy,  to  restore  Mr.  Savery  exactly  to  tho 
position  in  which  he  stood  in  1835;  but  he  cannot  be  heard  to 
complain  of  this,  for,  by  the  arrangement  he  had  made  or  con- 
curred in,  he  had  led  Richard  to  suppose  that  all  the  policies 
had  become  his  own,  and  that  he  might  deal  with  them  as 
he  thought  fit;  indeed,  he  himself  suggested  a  sale  of  one 
or  more  of  them  as  a  step  which  it  might  be  advisable  for 
Richard  to  take.  All,  therefore,  which  can  be  done  as  to  the 
policy  which  was  sold  is  to  charge  Richard  in  account  with 
Mr.  Savery  with  the  sum  which  it  produced,  together  with 
interest  from  the  time  when  it  was  sold." 

In  Warner  v.  Daniels,  1  Wood.  &  M.  90,  the  court  directed 
in  decreeing  a  rescission  that  the  complainant  should  redeliver 
to  the  defendant  the  property  received  (certain  shares  in  an 
incorporated  company),  but  that  if  it  should  appear  that  he 
had  disposed  of  any  of  the  shares,  then  that  he  should  restore 
the  value  thereof,  with  interest. 

In  Myrick  v.  Jacks,  33  Ark.  425,  the  court  said:  "It  is  no 
objection  that  complainant  cannot  put  Jacks  entirely  in  statu 
quo  on  rescission.  The  change  in  condition  of  the  property 
was  brought  about  by  persuasion  to  accomplish  a  transaction 
in  which  Jacks  was  a  party,  and  before  the  fraud  was  dis- 
covered, and  by  the  action  of  complainant  in  a  matter  she  did 
not  understand.  When  courts  cannot  place  parties  wholly  in 
statu  quo,  they  are  not  thereby  precluded  from  granting  relief 
against  fraud.  They  may  proceed  to  do  so  as  nearly  as  pos- 
sible, and  make  compensation."  See  also  Oatling  v.  Newell,  9 
Ind.  574;  Crosland  v.  Hall,  33  N.  J.  Eq.  111. 

In  Ogden  v.  Thornton,  30  N.  J.  Eq.  673,  the  court,  finding 
itself  unable  to  rescind  the  contract  because  the  fraud  occurred 
after  the  conveyance,  remanded  the  cause,  in  order  that  the 
biU  might  be  amended,  so  as  to  enforce  a  lien  upon  the  prop- 
erty for  the  price  at  which  it  had  been  valued,  the  defendant 
by  his  fraud  having  prevented  the  complainant  from  receiving 
what  he  contracted  she  should  have. 
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Upon  principle  and  authority,  we  think  it  immaterial  that 
the  status  quo  cannot  be  literally  restored.  The  defendant,  by 
the  grossest  fraud,  seduced  complainant  to  exchange  his  farm 
for  mere  moonshine.  What  he  professed  to  give  was  in  fact 
of  no  value  to  himself  or  to  any  one  else;  he  simply  placed 
complainant  in  a  position  to  be  rendered  insolvent;  for  by  his 
purchase  he  secured  nothing,  except  what  should  remain  of 
the  partnership  assets  after  payment  of  debts,  and  the  firm 
being  hopelessly  insolvent,  this  right  was  of  no  value.  It  may 
also  be  noted  that  from  the  very  moment  of  the  execution  of 
the  contract  it  was  impossible  for  the  defendant  to  be  placed 
in  statu  quo,  either  by  the  act  of  complainant,  or  by  both  his 
act  and  the  consent  of  the  defendant.  The  defendant  had 
been  a  member  of  a  partnership,  and  his  act  in  selling  his  in- 
terest therein  was  a  dissolution  of  the  firm;  he  could  not  again 
become  a  member  without  the  assent  of  Mangum  and  Butler, 
over  whom  neither  the  defendant  nor  complainant  had  con- 
trol. By  his  own  act  therefore  a  restoration  of  the  statu  quo 
was  made  impossible. 

Nor  do  we  think  the  record  discloses  ratification  by  in- 
action. 

The  complainant  owed  the  defendant  no  duty  to  investigate 
the  condition  of  the  firm;  he  had  the  right  to  rely  upon  the 
truth  of  the  representations  made  by  the  defendant,  and  all 
that  was  required  was  that  he  should  act  when  he  discovered 
the  fraud  of  which  he  was  the  victim. 

In  Rawlins  v.  Wickfiam,  3  De  Grex  &  J.  304,  the  complainant 
had  been  inveigled  into  an  insolvent  copartnership  by  false 
representations  of  its  condition,  and  acted  as  a  partner  for  five 
years,  and  then,  having  discovered  the  fraud,  exhibited  his 
bill  for  rescission  and  for  an  account,  and  his  right  to  rescind 
was  upheld.  See  also  Smith  v.  Smith,  30  Vt.  139,  which  was 
an  action  at  law  successfully  defended  by  the  party  defrauded, 
founded  on  facts  strikingly  similar  to  those  involved  here.  It 
is  held  both  at  law  and  in  equity  that  delay  alone  before  the 
discovery  of  the  fraud  will  not  bar  the  right  to  rescind:  Note 
to  Bryant  v.  Isburgh,  74  Am.  Dec.  655. 

The  dissolution  of  the  new  firm  pf  Mangum,  Butler,  &  Co., 
by  the  appointment  of  a  receiver  in  a  suit  to  which  the  defend- 
ant was  not  a  party,  does  not,  we  think,  preclude  complainant 
of  his  right  to  rescind.  It  was  not  at  his  instance  that  the 
proceeding  was  instituted,  and  at  last  it  is  but  the  subjecting 
of  defendant's  property  for  the  payment  of  his  own  debts. 


April,  1888.]     Mills  v.  New  Orleans  Seed  Co.  671 

The  demurrer  was  properly  overruled,  and  the  decree  is 
afifirmed.  

Rescission  of  Contract.  —  Offek  to  Rktxtbn  Benebtts  RECEivEDt 
Bryant  v.  hhurgh,  13  Gray,  607;  74  Am.  Dec.  657-662,  note;  Downer  v. 
Smitli,  32  Vt.  1;  76  Am.  Dec.  148;  Ware  v.  Houghton,  41  Miss.  370;  93  Am. 
Dec.  258;  Woodbury  v.  Woodbury,  47  N.  H.  11;  90  Am.  Dec.  555;  Francia  v. 
New  York  etc.  H.  R.  Co.,  108  N.  Y.  93;  State  ex  rel.  Lewia  v.  WUliams,  39 
Kan.  517;  Bell  v.  Keepena,  39  Id.  105. 

Effect  of  Delay  in  Seeking  Rescission  of  Contract:  Wilbur  v. 
Flood,  16  Mich.  40;  93  Am.  Dec.  203;  Goshen  Tmmship  v.  Shoemaker,  12 
Ohio  St.  624;  80  Am.  Dec.  386,  Where  plaintiff  purchased  furniture  of  de- 
fendant, and  leased  a  boarding-house  of  him  for  five  years,  being  induced  to 
make  the  purchase  and  take  the  lease  through  false  and  fraudulent  repre- 
sentations of  defendant,  and  he  ofiFered  in  six  months  to  rescind  contract, 
having  discovered  the  falsity  of  the  representations,  it  was  held  that  his 
offer  to  rescind  was  made  within  a  reasonable  time:  Hart  v.  Kimball.  72  CaL 
283. 


Mills  v.  New  Orleans  Seed  Company. 

[G5  Mississippi,  891.] 
Injunction  vhll  Issui  ro  Prevent  Vexatious  Litigation  and  a  Multi- 
plicity OF  Suits,  or  to  restrain  a  trespass  continuous  in  its  nature,  as 
where  repeated  acts  of  trespass  are  done  or  threatened,  although  each  of 
such  acts,  taken  by  itself,  may  not  be  destructive  or  inflict  irreparable 
injury.  Hence,  where  a  company  engaged  in  the  business  of  buying  and 
crushing  cotton-seed  was  in  the  habit  of  sending  out  sacks  to  farmers  to 
be  filled  and  reshipped  to  it,  and  another  company  engaged  in  the  same 
line  of  business  willfully  and  persistently  procured  the  sacks  so  dis- 
tributed, and  used  them  for  their  purposes,  and,  though  repeated  actions 
of  replevin  had  been  prosecuted  against  them,  persisted  in  their  pur- 
pose, it  was  adjudged  that  an  injunction  ought  to  issue  to  prevent  a 
further  repetition  of  these  wrongs. 

Bill  for  an  injunction.  The  bill  averred  that  the  com- 
plainant was  in  the  business  of  buying,  collecting,  and 
crushing  cotton-seed,  and  was  the  owner  of  several  hundred 
thousand  sacks,  all  of  which  were  legibly  branded,  and  were 
necessary  to  be  used  in  his  business;  that  the  course  of  busi- 
ness was  to  distribute  these  sacks  along  the  railroads  and 
public  landings,  where  producers,  finding  them,  would  fill 
them  and  ship  them  to  complainant;  that  the  defendants 
were  engaged  in  the  same  business,  and  were  in  the  habit  of 
taking  complainant's  sacks,  and  using  them  in  their  business, 
and  for  their  purposes,  and  sometimes  concealed  the  use  of 
complainant's  sacks  by  covering  them  by  some  of  their  own 
icks;  that  complainant  had  brought  numerous  actions  of 


672  Mills  v.  New  Okleans  Seed  Co.  [Miss, 

replevin  to  recover  possession  of  his  sacks,  in  which  actions 
the  defendants  had  given  bonds;  that  the  defendants  per- 
sisted in  their  course,  and  during  the  preceding  year  had  used 
many  thousands  of  complainant's  sacks,  many  of  which  had 
thereby  been  lost,  damaged,  or  destroyed;  and  that  the  reme- 
dies available  to  complainant  at  law  were  entirely  inadequate, 
etc.  The  prayer  of  the  bill  was  for  an  accounting,  for  the  de- 
livery to  complainant  of  all  sacks  of  his  in  the  possession  or 
use  of  defendants,  and  for  an  injunction  against  any  further 
use  of  such  sacks  by  the  defendants.  Demurrer  interposed 
by  the  defendants  was  overruled,  and  they  appealed. 

Lee  and  McKee,  for  the  appellants. 
Miller,  Smithj  and  Hirah,  for  the  appellee. 

Arnold,  J.  The  demurrer  was  properly  overruled.  The 
allegations  in  the  bill  of  repeated,  willful,  and  continuous 
wrongs  committed  and  threatened  by  appellants  warranted 
the  issuance  of  the  injunction.  The  jurisdiction  of  equity  in 
such  case  cannot  be  doubted. 

It  is  said  that  the  prevention  of  vexatious  litigation  and  of 
a  multiplicity  of  suits  constitutes  a  favorite  ground  for  the 
exercise  of  the  jurisdiction  of  equity;  and  it  may  be  laid  down 
as  general  rule  that  wherever  the  rights  of  a  party  aggrieved 
cannot  be  protected  or  enforced  in  the  ordinary  course  of  pro- 
ceedings at  law  except  by  numerous  and  expensive  suits, 
equity  may  properly  interpose  and  afford  relief  by  injunc- 
tion: 1  High  on  Injunctions,  sec.  12;  1  Pomeroy's  Eq.  Jur., 
sec.  245. 

Where  trespass  to  property  is  a  single  act,  and  is  temporary 
in  its  nature  and  efifects,  so  that  the  legal  remedy  of  an  action 
at  law  for  damages  is  adequate,  equity  will  not  interfere.  But 
if  the  trespass  is  continuous  in  its  nature,  and  repeated  acts 
of  trespass  are  done  or  threatened,  although  each  of  such  acts, 
taken  by  itself,  may  not  be  destructive  or  inflict  irreparable 
injury,  and  the  legal  remedy  may  therefore  be  adequate  for 
each  single  act  if  it  stood  alone,  the  entire  wrong  may  be  pre- 
vented or  stopped  by  injunction:  1  Pomeroy's  Eq.  Jur.,  sec. 
245;  3  Id.,  sec.  1357. 

The  separate  remedy  at  law  for  each  of  such  trespasses 
would  not  be  adequate  to  relieve  the  injured  party  from  tho 
expense,  vexation,  and  oppression  of  numerous  suits  against 
the  same  wrong-doer  in  regard  to  the  same  subject-macter^ 


April,  1888.]  HiQNiTB  V.  HiQNiTE.  673 

The  ends  of  justice  require,  in  such  case,  that  the  whole  wrong 
ahall  be  arrested  and  concluded  by  a  single  proceeding.  And 
inch  relief  equity  affords,  and  thereby  fulfills  its  appropriate 
mission  of  supplying  the  deficiencies  of  legal  remedies.  Af- 
firmed and  remanded,  with  leave  to  appellants  to  answer 
within  thirty  days  after  the  mandate  of  this  court  herein  is 
iled  in  the  court  below. 


When  Injunction  will  Lib  to  Enjoin  Brfeated  Acts  of  Trespass: 
See  Port  0/  Mobile  v.  Railroad  Co.,  84  Ala.  115;  6  Am.  St.  Rep.  342,  and  note 
352;  Smith  V.  Oardner,  12  Or.  221;  53  Am.  Rep.  342,  and  extended  note  346- 
355.  To  prevent  a  multiplictiy  of  actions  at  law,  courts  of  equity  will  issue 
injunction  where  the  trespass  is  a  continuing  one:  Whedock  v.  Nootian,  108 
N.  Y.  179;  BlUa  v.  Wren,  83  Ky.  254. 


HiGNITB    V.    HiGNITB. 

[65  MIBBI88IFFI,  447.J 
OO-TKNANCT  —  OCSTEB.  —  EXOLITSIVB  POSSESSION  BT  A  TENANT  IN  COMMON 

Who  has  Taken  a  Convktance,  purporting  to  convey  the  property  in 
severalty,  does  not  constitute  an  ouster  of  his  co-tenants,  and  therefore 
cannot  bar  their  right  to  partition,  although  he  claims  to  own  the  whole 
of  the  tract,  unless  knowledge  of  such  claim  is  brought  home  to  them. 

Bill  for  partition.  The  land  had  been  the  property  of  John 
Hignite,  and  both  before  and  after  his  death  had  been  used  as 
the  family  homestead.  He  left  a  Widow  and  several  children, 
but  no  will.  Before  her  death,  the  widow,  while  in  possession 
of  the  land,  conveyed  it  to  one  of  the  children,  the  defendant 
in  this  suit,  by  a  deed  purporting  to  be  in  severalty,  and  which 
contained  covenants  of  general  warranty.  Her  only  interest 
in  the  land  at  the  time  was  her  right  of  dower.  Her  grantee 
occupied  the  land  for  twelve  years  after  the  execution  of  this 
deed,  and  at  one  time  offered  to  sell  it,  some  two  or  three  years 
after  receiving  the  conveyance.  One  witness  testified  that 
the  defendant  always  claimed  the  land  as  his  own.  The 
other  heirs  now  sued  for  partition,  and  there  was  no  evidence 
of  any  knowledge  on  their  part  of  the  defendant's  adverse 
claim,  unless  such  knowledge  was  to  be  imputed  to  them  from 
his  possession  and  cultivation  of  the  land.  The  bill  was  dis- 
missed.    Complainants  appealed. 

Clifton  and  Eckford,  for  the  appellants. 

B.  B.  Boone  and  B.  A.  P.  Selman,  for  the  appellee. 

AM.  St.  Ebp.,  Vol.  VIL  — 43 
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Cooper,  C.  J.  The  complainants  ehould  have  had  a  decree 
for  partition.  There  is  no  sufficient  evidence  of  an  adverse 
holding  by  the  co-tenant  in  possession  to  put  in  operation  the 
statute  of  limitations  as  against  the  others.  True  it  is  that  he 
bought  the  land,  or  took  a  deed  therefor  from  the  widow  of  the 
common  ancestor,  but  there  is  no  evidence  that  complainant 
had  notice  thereof  or  ever  heard  that  he  claimed  to  be  the 
owner  of  the  whole  interest  in  the  land.  A  tenant  in  common 
out  of  possession  has  a  right  to  rely  upon  the  possession  of  his 
oo-tenant  as  one  held  according  to  the  title  and  for  the  benefit 
of  all  interested  until  some  action  is  taken  by  the  other  evi- 
dencing an  intention  to  assert  adverse  and  hostile  claims.  If 
one  enters  upon  the  land  of  a  sole  owner  and  without  his  con- 
Bent,  be  must  know  that  such  possession  exists,  and  within  the 
time  permitted  by  law  take  steps  to  vindicate  his  right.  But 
the  possession  of  a  co-tenant  is  a  lawful  possession,  and  of  and 
by  itself  is  not  evidence  of  an  ouster. 

The  decree  will  be  reversed  and  cause  remanded. 


Possession  or  Okb  Co-tenant  when  the  Possession  ov  All:  Page  r. 
Branch,  97  N.  C.  97;  2  Am.  St  Rep.  281,  and  note  284;  compare  Anndy  v. 
De  Sauasure,  26  S.  C.  497;  4  Am.  St.  Bep.  725,  and  cases  collected  in  note 
733. 


LiNDZBY  V,  State. 

r65  Mississippi,  642.] 

Ex  Post  Facto  Law  is  one  which  in  its  operation  makes  that  criminal  or 
penal  which  was  not  so  at  the  time  the  act  was  performed;  or  which 
increases  the  punishment;  or,  in  short,  which,  in  relation  to  the  offense 
or  its  consequences,  alters  the  situation  of  a  party  to  his  disadvantage. 

Ex  Post  Facto  Law  may  Mitigate  the  Punishment  of  a  crime  after  it 
is  committed.  This  mitigation  must  consist  of  the  remission  of  some 
separable  part  of  the  punishment  before  prescribed.  If  one  penalty  is 
substituted  for  another,  the  courts  will  not  undertake  to  determine 
whether  the  latter  is  less  severe  than  the  former,  but  will  refuse  to  apply 
any  penalty  whatever. 

Obanoe  in  a  Penal  Statute  havino  been  Made  after  the  Com- 
mission or  AN  Offense,  and  before  a  trial  and  conviction  therefor, 
whereby  the  crime  was  so  defined  as  to  make  criminal  something  which 
was  before  lawful,  and  a  greater  punishment  prescribed,  it  was  held 
that  the  offender  could  not  be  punished  imder  either  statute. 

Indictment  and  conviction  for  carrying  a  concealed  weapon. 

/.  W.  Downs  and  W.  D.  Brown,  for  appellant. 

T.  M.  Miller f  attorney-general^  for  the  state. 
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Arnold,  C.  J.  In  December,  1887,  appellant  was  indicted 
for  carrying  a  concealed  weapon.  At  that  time  the  punish- 
ment prescribed  by  section  2985  of  the  code  for  such  offense 
was  by  fine  not  exceeding  one  hundred  dollars,  and  in  the 
event  the  fine  and  costs  were  not  paid,  by  hard  labor  not 
exceeding  two  months;  and  at  that  time  the  statute  did  not 
prohibit  one  who  bad  good  and  sufficient  reason  to  apprehend 
an  attack  from  carrying  concealed  weapons. 

In  May,  1888,  appellant  was  tried  on  the  indictment,  con- 
victed, and  sentenced  to  pay  a  fine  of  thirty  dollars;  but  prior 
to  that  date,  the  legislature,  by  the  act  approved  March 
9,  1888,  amended  section  2985  of  the  code  by  striking  out 
the  words  "having  good  and  sufficient  reason  to  apprehend  an 
attack,"  and  providing,  without  any  saving  clause  as  to  past 
offenses,  that  the  punishment  for  carrying  concealed  weapons 
ehall  be  by  fine  not  exceeding  one  hundred  dollars  nor  less 
than  twenty-five  dollars,  and  in  the  event  the  fine  and  costs 
were  not  paid,  by  hard  labor  not  exceeding  two  months  nor 
less  than  one  month.  It  is  urged  by  appellant  that  he  cannot 
be  punished  under  the  old  law,  because  it  has  been  repealed, 
nor  under  the  amended  law,  because  as  to  him  it  is  an  ex  post 
facto  law,  both  under  the  state  and  federal  constitutions. 

The  purpose  and  effect  of  the  amendment  to  section  2985  of 
the  code  was  to  repeal  so  much  of  the  section  as  fixed  the 
punishment  for  carrying  concealed  weapons,  and  permitted 
having  good  and  sufficient  reason  to  apprehend  an  attack  to 
be  a  defense  to  the  charge,  and  to  prescribe  a  new  and  severer 
punishment  for  the  offense.  The  punishment  prescribed  by 
the  amendment  was  substituted  for  and  took  the  place  of  that 
provided  by  the  section  before  it  was  amended.  The  section 
as  amended  made  it  unlawful  for  one  to  carry  concealed 
weapons,  though  he  might  have  good  and  sufficient  reason  to 
apprehend  an  attack,  and  it  increased  both  the  minimum 
of  fine  and  imprisonment  provided  by  the  section  before  its 
amendment,  and  prescribed  the  only  penalty  for  the  offense. 

In  this  state  of  the  law,  how  can  appellant  be  lawfully  pun- 
ished for  the  offense  with  which  he  is  charged?  It  is  better 
that  any  criminal  shall  go  unpunished  than  that  any  pro- 
vision of  the  constitution  shall  be  disregarded,  or  that  the 
foundations  of  the  criminal  law  shall  be  unsettled. 

After  the  amendment  to  section  2985  of  the  code  was 
adopted,  appellant  could  not  be  punished  under  the  section 
t^H  it  existed  before  the  amendment,  because  so  much  of  it  as 
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related  to  the  penalty  had  been  repealed,  and  he  could  not  be 
punished  under  the  section  as  amended,  because  it  operated 
prospectively  from  the  date  of  the  approval  of  the  amendment, 
and  there  being  no  saving  clause  as  to  offenses  committed 
before  the  passage  of  the  amendment,  it  could  not  be  applied 
to  him:  Wheeler  v.  State,  64  Miss.  462.  As  to  him,  the  amended 
law  was  clearly  an  ez  post  facto  law, — 1.  Because  it  abrogated 
the  right  which  before  existed  of  defending  against  the  charge 
on  the  ground  that  he  had  good  and  sufficient  reason  to  appre- 
hend an  attack,  and  made  an  act  criminal  which  was  not  so 
at  the  time  the  amendment  was  passed;  and  2.  Because  it 
changed  but  did  not  mitigate  the  punishment  for  the  offense: 
Cooley's  Const.  Lim.  321-329;  1  Bishop's  Crim.  Law,  sec.  281j 
1  Kent's  Com.  409;  Calder  v.  Bull,  3  Dall.  386;  Hartung  v. 
People,  22  N.  Y.  95;  Kring  v.  Missouri,  107  U.  S.  221;  Conv- 
monwealth  v.  McDonough,  13  Allen,  581. 

There  is,  perhaps,  no  provision  of  our  state  or  federal  con- 
stitution founded  on  broader  or  juster  views  of  human  right* 
and  liberty  than  that  which  prohibits  ex  post  facto  laws.  Mr. 
Madison  considered  the  clause  of  the  federal  constitution  on 
the  subject  as  a  "  bulwark  in  favor  of  personal  security  and 
private  rights  ":  Federalist,  No.  44.  Mr.  Hamilton  ranked  it 
as  a  security  to  liberty  equal  to  the  writ  of  habeas  corpus: 
Federalist,  No.  78.  Blackstone  defines  it  to  be  an  ez  post  facto 
law  "  when  after  an  act  indifferent  in  itself  is  committed,  the 
legislature  for  the  first  time  declares  it  to  have  been  a  crime, 
and  inflicts  a  punishment  upon  the  person  who  has  committed 
it";  and  he  justly  denounces  such  laws  as  more  unreason- 
able than  the  methods  of  the  Roman  tyrant  who  wrote  hia 
laws  in  very  small  characters  and  hung  them  upon  high 
pillars,  the  more  effectually  to  deceive  and  ensnare  the  people: 
1  Bla.  Com.  46.  In  the  interest  of  personal  rights  and  liberty, 
this  definition  has  been  enlarged  and  liberalized  by  the  general 
course  of  judicial  decision  in  this  country.  In  Calder  v.  Bully 
3  Dall.  386,  ex  post  facto  laws  were  classified  by  Mr.  Justice 
Chase  as  follows:  "1.  Every  law  that  makes  an  action  done 
before  the  passage  of  the  law,  and  which  was  innocent  when 
done,  criminal;  2.  Every  law  that  aggravates  a  crime,  or  makes 
it  greater  than  it  was  when*  committed;  3.  Every  law  that 
changes  the  punishment,  and  inflicts  a  greater  punishment 
than  the  law  annexed  to  the  crime  when  committed;  4. 
Every  law  that  alters  the  legal  rules  of  evidence  and  receiver 
less  or  different  testimony  than  the  law  required  at  the  time 
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of  the  commission  of  the  offense,  in  order  to  convict  the 
offender."  This  view  of  the  character  of  ex  post  facto  laws, 
with  reference  to  our  constitutional  provisions  against  them, 
has  been  generally  accepted  and  followed  as  correct:  Cooley's 
Const.  Lim.  323. 

Afterwards,  in  Fletcher  v.  Peck,  6  Cranch,  138,  Chief  Justice 
Marshall  defined  an  ex  post  facto  law  to  be  '*  one  which  renders 
an  act  punishable  in  a  manner  in  which  it  was  not  punishable 
when  it  was  committed,"  and  this  definition  has  been  regarded 
as  distinguished  for  its  comprehensive  brevity  and  precision: 
1  Kent's  Com.  409.  And  later,  in  Kring  v.  Missouri,  107  U.  S. 
"221,  the  supreme  court  of  the  United  States  reasserts  the 
opinion  expressed  by  Mr.  Justice  Washington  in  United  States 
v.  Hall,  2  Wash.  366,  that  "an  ex  post  facto  law  is  one  which  in 
its  operation  makes  that  criminal  or  penal  which  was  not  so 
at  the  time  the  act  was  performed;  or  which  increases  the 
punishment;  or,  in  short,  which,  in  relation  to  the  off'ense  or 
its  consequences,  alters  the  situation  of  a  party  to  his  disad- 
vantage." Garvey  v.  People,  6  Col.  559;  45  Am.  Kep.  531,  and 
^tate  V.  Willis,  66  Mo.  131,  are  to  the  same  effect. 

Such  being  the  nature  of  ex  post  facto  laws,  it  is  neverthe- 
iess  true  that  the  punishment  for  offenses  already  committed 
may  be  changed  by  statute,  provided  the  punishment  is  miti- 
gated, and  not  increased  or  aggravated,  by  the  change.  As  the 
constitutional  provision  was  enacted  for  protection  against 
arbitrary  and  oppressive  legislation,  it  is  quite  evident  that  it 
is  not  violated  by  any  change  in  the  law  which  goes  in  miti- 
gation of  the  punishment.  There  has  been  much  diversity  of 
opinion  as  to  what  would  constitute  mitigation  of  punishment 
in  such  case,  but  the  view  best  sustained  by  reason  and 
authority  is,  that  a  law  changing  the  punishment  of  offenses 
committed  before  its  passage  is  objectionable  as  being  ex  post 
facto,  unless  the  change  consists  in  the  remission  of  some 
separable  part  of  the  punishment  before  prescribed,  or  is 
referable  to  prison  discipline  or  administration  as  its  primary 
object:  Cooley's  Const.  Lim.  329.  It  is  enough  for  courts  to 
render  judgment  according  to  law,  without  being  required  to 
determine  the  relative  severity  of  different  punishments,  when 
there  is  no  common  standard  in  the  matter  by  which  the  mind 
can  be  satisfactorily  guided. 

"If  the  law,"  says  Judge  Cooley,  "makes  the  fine  less  in 
amount  or  imprisonment  shorter  in  point  of  duration,  or  re- 
lieves it  of  some  oppressive  incident,  or  if  it  dispenses  with 
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some  separable  portion  of  the  legal  penalty,  no  embarrass- 
ment would  be  experienced  in  reaching  a  conclusion  that  the 
law  was  favorable  to  the  accused,  and  therefore  not  ex  post 
facto.  But  who  shall  say,  when  the  nature  of  the  punishment 
is  altogether  changed,  that  the  punishment  is  diminished  or 
increased  by  the  change?  What  test  of  severity  does  the  law 
or  reason  furnish  in  these  cases?  And  must  the  judge  decide 
upon  his  own  view  of  the  pain,  loss,  ignominy,  and  collateral 
consequences  usually  attending  the  punishment?  or  may  he 
take  into  view  the  peculiar  condition  of  the  accused,  and  upon 
that  determine  whether,  in  his  particular  case,  the  punish- 
ment prescribed  by  the  new  law  is  or  is  not  more  severe  than 
that  under  the  old  law?"  Cooley's  Const.  Lira.  324. 

In  Hartung  v.  People,  22  N.  Y.  95,  where  a  law  was  held  in- 
operative as  to  oflFenses  committed  before  its  passage,  Mr.  Jus- 
tice Denio  said:  "It  is  enough  to  bring  the  law  within  the 
condemnation  of  the  constitution,  that  it  changes  the  punish- 
ment after  the  commission  of  the  offense  by  substituting  for 
the  prescribed  penalty  a  different  one.  We  have  no  means  of 
saying  whether  the  one  or  the  other  would  be  most  severe  in  a 
given  case.  That  would  depend  upon  the  disposition  and 
temperament  of  the  convict.  The  legislature  cannot  thus  ex- 
periment upon  the  criminal  law It  is  enough,  in  my 

opinion,  that  it  changes  the  punishment  in  any  manner  except 
by  dispensing  with  some  divisible  portion  of  it Any- 
thing which,  if  applied  to  an  individual  sentence,  would  fairly 
fall  within  the  idea  of  a  remission  of  a  part  of  the  sentence 
would  not  be  liable  to  objection.  And  any  change  which 
would  be  referable  to  prison  discipline  or  administration  as  it» 
primary  object  might  also  be  made  to  take  effect  upon  past 
as  well  as  future  offenses,  such  as  changes  in  the  manner  or 
kind  of  employment  of  convicts  sentenced  to  hard  labor,  tho 
system  of  supervision,  the  means  of  restraint,  or  the  like. 
Changes  of  this  sort  might  operate  to  increase  the  severity  of 
the  punishment  of  the  convict,  but  it  would  not  raise  a  ques- 
tion under  the  constitutional  provision  we  are  considering." 

The  doctrine  of  this  case  is  commended  by  being  just,  sim- 
ple, and  readily  understood,  and  it  is  well  supported  by  author- 
ity: Shepherd  v.  People,  25  N.  Y.  406;  Ratzky  v.  People,  29  Id. 
124;  Kuckler  v.  People,  5  Park.  Cr.  212;  Carter  v.  Burt,  12 
Allen,  424;  Cooley's  Const.  Lim.  329. 

Clarke  v.  State,  23  Miss.  261,  is  not  regarded  as  in  conflict 
with  this  doctrine;  for  there,  while  the  punishment  for  tb«^ 
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offense  had  been  changed,  there  was  a  saving  clause  as  to 
prior  offenses,  and  the  prisoner  was  sentenced  under  the  law 
in  force  at  the  time  the  crime  was  committed. 
The  judgment  is  reversed,  and  the  cause  dismissed. 


Ex  Post  Facto  Laws,  to  what  they  relate:  Railroad  Co.  v.  Dieherwn,  17 
B.  Men.  173;  66  Am.  Dec.  148;  Orim  v.  Weiaaenberg  School  District,  57  Pa.  St. 
433;  98  Am.  Dec.  237. 

Ex  Post  Facto  Law  changing  roles  of  evidence:  State  v.  Johnson,  13 
Minn.  476;  93  Am.  Deo.  241,  and  note  251;  and  see  Magwar  ▼.  Henry,  84 
Ky.  1;  4  Am.  St.  Rep.  182. 
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Died  —  Dbsobiftiok.  —  Description  of  land  as  part  of  "  southeast  quarter  of 
section  5,  township  14,  range  4  east,"  is  void  for  nncertainty,  becaoae 
there  is  nothing  to  show  which  "  part "  is  intended. 

Dksd.  —  Description  of  land  as  "south  part  of  section  5,  township  14,  range 
4  east,  225  acres,"  is  not  void  for  nncertainty.  The  lands  will  be  located 
by  laying  off  225  acres,  having  the  south,  east,  and  west  sides  of  the  sec- 
tion for  boundaries,  and  the  remaining  boundary  is  parallel  to  the  south 
line  of  the  section,  and  sufEiciently  distant  therefrom  to  include  the 
requisite  quantity. 

Sfbcial  Meetihq  of  a  Board  of  Supervisobs  will  be  Presumed  to 

HAVE   BEEN   LeOALLT  CaLLED. 

Ejectment  for  "the  south  part  of  section  6,  in  township  14, 
range  4  east,  containing  225  acres,  more  or  less."  Louisa  C. 
Edwards  defended  for  the  southeast  quarter  of  section  5. 
Among  the  deeds  offered  in  evidence  by  the  plaintiff  was  one 
in  which  two  tracts  were  described,  in  the  form  indicated  by 
the  first  and  second  points  in  the  syllabus.  Certain  assess- 
ments were  also  offered  in  evidence,  which  are  not  here  set 
out,  because  they  involve  the  construction  of  a  local  statute. 
It  also  appeared  that  a  meeting  of  the  board  of  supervisors, 
the  proceedings  of  which  plaintiff  offered  in  evidence,  was  not 
held  at  the  time  designated  for  the  regular  meetings  of  the 
board,  but  as  to  whether  it  was  a  special  meeting  regularly 
called  there  was  no  evidence.  Judgment  for  the  defendant 
as  to  the  southeast  quarter  of  section  5.     Plaintiff  appealed. 

Wade  R.  Young^  for  the  appellant. 

Birchett  and  Qilland,  for  the  appellee. 
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Arnold,  C.  J.  The  contest  is  over  the  southeast  quarter  of 
section  5,  township  14,  range  4  east.  In  one  of  appellant's 
muniments  of  title  it  is  described  as  part  of  the  southeast 
quarter  of  section  5,  township  14,  range  4  east.  This  descrip- 
tion indicated  no  particular  part  of  the  subdivision  named, 
and  is  therefore  fatally  defective  and  void:  Yandell  v.  Pugh, 

53  Miss.  295;  Bowens  v.  Andrews,  52  Id.  596;  Coghurn  v.  Hunt, 

54  Id.  675;  Dingey  v.  Paxton,  60  Id.  1038.  But  the  land 
claimed  by  appellant  is  also  described  as  south  part  of  sectioa 
5,  township  14,  range  4  east,  225  acres.  This  description  is 
not  void  for  uncertainty.  It  is  easy  enough  to  lay  off  225 
acres  of  the  south  part  of  a  given  section.  Such  description 
is  good  to  convey  225  acres,  to  be  laid  off  in  a  strip  of  equal 
depth  in  the  southern  part  of  the  section,  the  southern  boun- 
dary of  the  whole  section  being  the  base  line  for  the  measure- 
ment: Ooodbar  v.  Dunn,  61  Miss.  618;  Enochs  v.  Miller,  60  Id. 
19;  McCready  v.  Lansdale,  58  Id.  879;  Bowers  v.  Chambers,  53 
Id.  259. 

So  that,  treating  part  of  the  southeast  quarter  of  section  5, 
township  14,  range  4  east,  as  void  for  uncertainty,  still  a  part 
of  the  land  in  controversy,  at  least,  may  be  embraced  in  the 
other  description, — the  south  part  of  section  5,  township  14, 
range  4  east,  225  acres. 

The  list  of  land  sold  to  the  state  is  prima  facie  evidence 
that  the  assessment  and  sale  of  the  land  for  taxes  was  valid, 
and  there  is  nothing  in  the  record  that  contravenes  this  evi- 
dence. The  land  having  been  assessed  to  the  state  in  1879, 
and  afterwards  omitted,  under  the  act  of  1880,  from  the  list  of 
lands  belonging  to  the  state,  it  was  not  necessary,  as  far  as 
the  record  shows,  that  it  should  be  reassessed,  in  order  to  sell 
it  for  the  taxes  of  an  unknown  owner  in  1881:  Grayson  v. 
Richardson,  65  Miss.  225.  The  assessment  of  1879  was  valid, 
except  as  to  the  name  of  the  owner,  and  it  does  not  appear 
that  more  was  done  towards  omitting  or  striking  the  land  from 
the  tax  roll  as  state  land  than  to  erase  the  name  of  the  state 
as  owner  from  the  roll,  and  insert  "  unknown "  in  lieu  thereof 
as  to  the  ownership. 

It  is  true  that  the  meeting  of  the  board  of  supervisors  in 
October,  1879,  at  which  they  accepted  and  approved  the  land 
roll,  was  not  at  a  time  authorized  by  law  for  a  regular  meet- 
ing, but  it  is  not  shown  that  it  was  not  a  special  meeting  such 
as  might  have  been  legally  called  and  held  at  that  time,  and 
meetings  of  boards  of  supervisors  not  aflBrmatively  shown  to 
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have  been  illegal  are  presumed  to  have  been  legal:  Corbum  t. 
Crittenden,  62  Miss.  125;  Brigins  v.  Chandler,  60  Id.  862. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Description  of  Lands  in  Deed,  SumciKNcr  of:  Oreen  r.  Jordan,  83 
Ala.  220;  3  Am.  St.  Rep.  711;  Shervoood  v.  Whiting,  54  Conn.  330;  1  Am. 
8t.  Rep.  116,  and  note  123. 

Presumption  is  that  Acts  of  Public  Officers  abk  in  Accordanob 
WITH  Law,  and  such  presumption  can  only  be  repelled  by  clear  evidence  of 
illegality:  Dubitc  v.  Vosa,  19  La.  Ann.  210;  92  Am.  Dec.  526,  and  cases  col- 
lected in  note  529. 

Proceedings  of  Board  of  De  Facto  Directors  are  Presumed  ReoU' 
lar  until  irregularity  is  shown:  State  v.  Kup/erle,  44  Mo.  154;  100  Am.  Dee. 
S66;  Chaae  v,  TuttU,  55  Conn^  455;  3  Am.  St.  Rep.  64,  and  note  69-70. 


King  v.  State. 

[65  Mississippi,  676.  J 

Criminal  Law  —  Homicide.  —  Evidence  that  Deceased  HABrruALLT 
Went  Armed  with  Deadly  Weapons,  and  that  this  was  known  to 
his  slayer,  is  admissible  in  behalf  of  the  latter,  on  the  same  principle 
which  justifies  the  admission  of  evidence  of  the  threats  or  character  of 
the  deceased. 

Criminal  Law  —  Homicide.  —  Character  of  Deceased  cannot  be  shown 
by  particular  acts  of  misconduct  not  connected  with  the  accused,  as  that 
he  had  engaged  in  frequent  fights  in  which  he  used  deadly  weapons,  and 
therewith  made  deadly  assaults  on  his  antagonists,  and  that  these  facts 
were  known  to  the  accused. 

Declarations  —  Res  GESTiE.  —  Statement  Made  bt  a  Slayer  about  a 
Minxttb  after  shooting  the  deceased,  of  his  reason  for  so  doing,  ia  not 
■k  aulmissible  in  his  favor. 

^K   Indictment,  conviction,  and  sentence  for  murder. 

^F    McCabe  and  Anderson,  and  L.  W.  Magruder,  for  the  appellant. 

^H    T.  M.  Miller,  attorney-general,  for  the  state. 

Arnold,  C.  J.  There  is  testimony  in  the  record  that  Cox, 
the  deceased,  made  threats  against  the  life  of  appellant  a  short 
time  before  the  homicide,  and  that  these  threats  had  been 
communicated  to  appellant;  that  the  deceased  was  a  violent, 
vindictive,  and  dangerous  man,  and  that  these  characteristics 
were  known  to  appellant,  and  that  while  appellant  apd  de- 
ceased were  discussing  the  settlement  of  a  controversy  between 
them  pending  in  a  justice's  court,  deceased  declared  several 
times,  in  a  loud  and  angry  manner,  he  would  pay  nothing, 
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and  thea  cursed  appellant,  and  said,  *'  I  will  kill  you  if  you 
keep  on  bothering  me,  or  if  you  say  anything  more  to  me  about 
it,  and  raised  up  and  run  his  hand  into  his  pocket  as  if  he  was 
going  to  kill  me  sure  enough,"  when  appellant  drew  his  pistol 
and  fired. 

In  this  state  of  case  appellant  ofifered  testimony  to  show 
that  deceased  habitually  went  armed  with  concealed  deadly 
weapons,  and  that  appellant  was  cognizant  of  this  fact,  and 
that  deceased  was  generally  reputed,  in  the  community  in 
which  he  lived,  to  go  so  armed,  and  that  this  was  known  to 
appellant.  The  court  refused  to  allow  this  testimony  to  go  to 
the  jury,  and  in  doing  so  it  erred. 

Under  the  circumstances  stated,  it  was  for  the  jury  to  deter- 
mine whether  or  not  appellant  had  reasonable  cause  to  appre- 
hend danger  to  his  life  or  limb  at  the  time  of  killing;  and  to 
enable  the  jury  to  do  this  fairly  and  intelligently,  by  putting 
themselves  as  far  as  possible  in  the  place  of  the  appellant  at 
the  time  of  the  killing,  and  viewing  the  situation  as  it  appeared 
to  him,  the  testimony  should  have  been  admitted.  The  same 
principle  which  justified  the  admission  of  evidence  as  to  the 
character  and  threats  of  the  deceased  rendered  the  excluded 
testimony  competent:  Payne  v.  Commonwealth^  1  Met.  (Ky.) 
370;  State  v.  Smith,  12  Rich.  430;  Moriarty  v.  State,  62  Miss. 
654;  State  v.  Graham,  61  Iowa,  608. 

Appellant  also  tendered  witnesses  to  prove  that  the  deceased 
had  been  engaged  in  frequent  fights  in  which  he  used  deadly 
weapons,  and  that  the  witnesses  had  seen  him  in  several  fighta 
in  which  he  made  deadly  assaults  on  his  antagonists,  and  that 
appellant  knew  these  facts.  The  court  properly  sustained  ob- 
jections to  this  testimony.  The  character  of  the  deceased  could 
not  be  shown  by  particular  acts  of  misconduct  on  his  part,  in 
no  way  connected  with  the  accused.  That  could  be  proved 
only  by  evidence  of  his  general  reputation:  1  Bishop's  Crimi- 
nal Procedure,  sec.  1117;  2  Id.,  sec.  617;  Moriarty  v.  State,  62 
Miss.  654 

It  was  not  error  for  the  court  to  refuse  to  allow  appellant  to 
prove  the  declaration  made  by  him  after  he  was  arrested,  and 
but  little  more  than  a  minute  after  the  shooting,  as  to  the  rea^ 
son  why  he  shot  the  deceased.  Such  declaration  was  not  a 
part  of  anything  then  being  done,  but  a  mere  statement  in 
regard  to  a  past  transaction,  and  was  therefore  incompetent: 
Mayes  v.  State,  64  Miss.  329;  60  Am.  Rep.  58. 

As  a  new  trial  must  be  awarded  on  account  of  the  error 


Oct.  1888.]  King  v.  State.  683 

above  indicated,  it  seems  unnecessary  to  consider  other  errors 
assigned. 

Reversed  and  remanded. 

Declabations  or  Acts  of  Detendant  in  his  Owk  Pavob,  unless  park 
of  the  rea  geatce,  or  of  a  confession,  are  not  admissible  for  the  defense:  LJfneh 
v.  State,  24  Tex.  App.  350;  5  Am.  St.  Rep.  888,  and  cases  collected  in  note 
893-894;  State  ▼.  Hicks,  92  Mo.  431. 

Homicide. — Admissibility  in  Evidence  of  Threats  and  statements 
made  by  deceased:  Campbell  v.  People,  16  111.  17;  Gl  Am.  Dec.  53-C2,  note. 
See  Webber  v.  CommmweaUh,  119  Pa.  St.  223;  4  Am.  St.  Rep.  634. 

Evidence  or  Bad  Character  of  Deceased  for  Turbulence  and  vio- 
lence is  not  admissible  in  favor  of  defendant  in  case  of  homicide,  unless  the 
conduct  of  deceased  at  the  time  of  killing  was  such  as  to  create  in  the  mind 
of  the  accused  a  reasonable  apprehension  of  great  bodily  harm:  Lang  ▼. 
State,  84  Ala.  1;  5  Am.  St.  Rep.  324,  and  note  328. 
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OoKFORATioirs.  —  Ths  Pkoplb  of  thb  Statb  hayh  No  Adthoritt,  upoh 
THX  Dissolution  or  a  Oorpobatiom  and  the  appointment  of  a  receiver, 
to  maintain  a  supplementary  action  against  the  receiver,  the  corpora- 
tion, and  others,  for  the  purpose  of  obtaining  a  declaration  of  the  rights 
and  liabilities  of  the  several  parties,  determining  what  were  the  assets 
of  the  company,  and  the  extent  of  the  interests  of  the  several  parties 
therein,  and  restraining  the  mortgagees,  contractors,  and  others  from 
taking  legal  proceedings  to  enforce  their  rights  in  and  liens  upon  the 
property  of  the  corporation.     Per  Ruger,  C.  J. 

Constitutional  Law  —  Cobforations.  —  Thb  Power  to  Rbpbal  Acts  or 
Incorporation,  though  reserved  in  such  acts,  must  be  exercised  in  sub- 
jection  to  the  provisions  of  the  federal  constitution. 

Corporation  kat  Acquire  thb  Feb  in  Property,  though  created  for  a 
limited  period  only. 

An  Interest  in  thb  Streets  of  the  Cttt  or  New  York  mat  bb  Orantbd 
in  Perpetuitt,  and  irrevocably,  by  the  city  authorities. 

Grant  or  Franchise  to  Construct  and  Maintain  a  StrebtiRailwat 
WILL  BE  Construed  as  an  Irrevocable  Grant  in  Perpetuitt,  though 
the  corporation  to  which  it  is  granted  was  created  for  a  limited  period 
only. 

Franchise  to  Construct  and  Maintain  a  Strebt-railwat  is  not  a  mere 
license  or  privilege  enjoyable  only  during  the  life  of  the  grantee,  and  rev- 
ocable  at  the  will  of  the  state.  It  has  been  uniformly  regarded  as  in- 
destructible by  legislative  authority,  and  as  constituting  property  in  the 
highest  sense  of  the  term. 

Corporations.  —  Repeal  or  a  Law  Authorixino  Corporations  does  not 
destroy  organization  formed  under  it. 

Dissolution  or  a  Corporation  does  not  Takx  Awat  or  Destroy  its 
Property  or  Annul  its  Contracts.  Such  dissolution  has  no  other 
operation  upon  its  contracts  or  property  rights  than  the  death  of  a  nata* 
ral  pertMm  has  on  hia. 
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RiSZBTATION   or  BlOHT  TO  REPEAL    THE    CHARTER   OF  A  CORPORATION  OH* 

ables  a  legislature  to  effect  a  destruction  of  the  corporate  life,  and  dia> 
able  it  from  continaing  its  corporate  business;  but  personal  and  real 
property  acquired  by  the  corporation  during  its  lawful  existence,  rights 
of  contract  or  choses  in  action  so  acquired,  and  which  do  not  in  their  gen- 
eral  nature  depend  upon  the  powers  conferred  by  the  charter,  are  not 
destroyed  by  such  repeal. 

FftANCHisE  TO  Construct  and  Maintain  a  Street-railwat  Sttrvtves 
THE  Dissolution  of  the  corporation  grantee,  resulting  from  the  repeal  of 
its  charter  enacted  pursuant  to  a  right  of  repeal  reserved  by  the  legisla* 
ture. 

Upon  the  Repeal  of  an  Act  of  Incorporation,  all  the  property  and 
rights  of  the  corporation  become  vested  in  the  directors  then  in  office,  or 
in  such  persons  as  by  law  have  the  management  of  the  business  of  the 
corporation,  in  trust  for  the  stockholders  and  creditors,  unless  the  re* 
pealing  law  provides  for  the  appointment  of  other  persons  than  the  offi- 
cers of  the  corporation  as  trustees. 

OoNgrrnmoNAL  Law.  —  Statute  Attempting  to  Take  from  the  Broad- 
WAT  Surface  Company,  its  Stockholders  and  creditors,  its  franchise 
and  property,  and  bestow  them  upon  the  municipality  of  New  York,  or 
to  direct  a  sale  of  such  franchise,  and  the  payment  of  the  purchase  price 
to  such  city,  is  unconstitutional,  and  therefore  void. 

Statute  must  not  be  Given  Retroacttve  Effect  unless  its  language  ex- 
pressly requires  it. 

Character  of  a  Statute  is  not  Determined  bt  its  Title,  but  by  it» 
provisions,  unless  its  language  is  ambiguous,  in  which  event  its  title  and 
the  occasion  of  its  enactment  may  be  considered  to  assist  a  correct  un- 
derstanding of  its  terms. 

Statute  Providino  Proceedinqs  to  be  Taken  on  the  Dissolution  of  a 
Corporation  by  Act  of  the  Legislature  must  be  Given  a  Prospbo- 
TIVE  Operation,  and  cannot  be  applied  to  a  corporation  so  dissolved 
prior  to  the  enactment  of  the  statute. 

Constitutional  Law.  —  When,  bt  Reason  of  the  Dissolution  of  a  Cor- 
poration, ITS  Property  has  Vested  in  its  Directors,  in  trust  for  its 
stockholders  and  creditors,  the  legislature  has  no  power  to  subsequently 
provide  for  the  appointment  of  a  receiver  and  the  transfer  of  the  corpo- 
rate assets  to  him;  such  appointment  to  be  made  by  a  court  in  an  action 
to  which  such  directors  are  not  parties,  and  in  which  the  court  has  no 
other  judicial  discretion  or  authority  than  to  designate  such  receiver. 

SiATUTK  Forbidding  a  Street-railwat  Compant  from  leasing  its  right* 
or  franchises  to  any  person  or  company  operating  a  road  parallel  thereto 
does  not  inhibit  traffic  contracts  with  paradlel  roads  for  the  partial  use 
of  their  respective  routes  beyond  the  line  of  parallelism. 

Action  by  the  attorney-general  in  the  name  of  the  people 
against  John  O'Brien,  receiver  of  the  Broadway  Surface  Rail- 
road Company,  the  mayor  of  the  city  of  New  York,  the  Broad- 
way  and  Seventh  Avenue  Railroad  Company,  the  Twenty-third 
Street  Railway  Company,  Francis  A.  Palmer  and  William  H. 
Hayes,  trustees  under  certain  mortgages.  The  president  and 
trustees  of  the  Broadway  Surface  Railroad  Company,  at  the 
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time  of  its  dissolntion,  were  also  parties  defendant,  as  were 
several  other  persons. 

Charles  H.  Tahor^  attorney-general^  and  WUliam  A.  PotUy  for 
the  people. 

Denit  O^Brien^  for  the  receiver. 

James  C.  Carter  and  Elihu  Rooty  for  the  Broadway  and 
Seventh  Avenae  Railroad  Company. 

Albert  Stichney  and  Nelson  S.  Speneery  for  Jacob  Sharp  and 
the  Twenty-third  Street  Railway  Company. 

Edward  W.  Paige,  for  the  mortgage  tmsteei. 

Thomaa  Allisonj  for  the  mayor  of  New  York. 

William  C.  OvUiverj  for  James  A.  Richmond  and  others. 

RuoER,  C.  J.  It  will  not  be  unprofitable,  at  the  ontset,  to 
recall  some  of  the  prominent  incidents  attending  the  origin 
and  operation  of  the  Broadway  Surface  Railroad  Company, 
for  the  purpose  of  obtaining  a  clearer  view  of  the  situation  of 
the  parties,  and  their  relation  to  the  subject  of  the  action. 

On  May  13,  1884,  that  company  filed  articles  of  association, 
and  became  incorporated  as  a  street-railroad  company  under 
the  provisions  of  chapter  252  of  the  Laws  of  1884,  a  general 
act  passed  to  authorize  the  formation  of  such  corporations, 
pursuant  to  the  mode  introduced  by  the  amendment  to  the 
constitution  of  1874.  By  such  incorporation  the  company 
became  an  artificial  being,  endowed  with  capacity  to  acquire 
and  hold  such  rights  and  property,  both  real  and  personal,  as 
were  necessary  to  enable  it  to  transact  the  business  for  which  it 
was  created,  and  allowed  to  mortgage  its  franchises  as  security 
for  loans  made  to  it,  but  having  no  present  authority  to  con- 
struct or  operate  a  railroad  upon  the  streets  of  any  munici- 
pality. This  right,  under  the  constitution,  could  be  acquired 
only  from  the  city  authorities,  and  they  could  grant  or  refuse 
it  at  their  pleasure.  The  constitution  not  only  made  the  con- 
sent of  the  municipal  authorities  indispensable  to  the  creation 
of  such  a  right,  but,  by  implication,  conferred  authority  upon 
them  to  grant  the  consent,  upon  such  terms  and  conditions  as 
they  chose  to  impose,  and  upon  the  corporation  the  right  to 
acquire  it  by  purchase. 

The  framers  of  the  constitution,  evidently  treating  the  privi- 
lege as  a  valuable  one,  which  should  be  disposed  of  for  the 
benefit  of  the  municipality,  to  those  who  would  pay  the  high- 
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est  price  for  it,  gave  the  municipal  authorities  the  exclusive 
right  to  grant  the  privilege,  which  had  theretofore  been  exer- 
cised by  the  legislature  alone,  and  authorized  its  acquisition 
by  contract  from  such  municipality:  In  re  Cable  Co.,  109  N.  Y. 
S2;  Mayor  etc.  v.  T.  &  L.  R.  R.  Co.,  49  Id.  657.  The  subsequent 
legislation  of  the  state  contirms  this  view,  for  at  times  it  has 
provided  that  such  right  might  be  sold  at  auction,  and  by 
chapters  65  and  642  of  the  Laws  of  1886  makes  it  obligatory 
upon  the  municipalities  to  dispose  of  such  right  by  public 
auction  to  the  highest  bidder. 

Previous  to  December  5,  1884,  this  company  applied  to  the 
municipality  of  New  York  for  authority  to  lay  tracks  and  run 
cars  over  Broadway  from  the  Battery  to  Fifteenth  Street,  and 
on  that  day,  by  resolution  of  the  common  counsel,  the  consent 
of  the  city  was  given  upon  the  terms  and  conditions  prescribed 
in  the  resolution  granting  it,  among  which  was  the  annual 
payment  of  a  considerable  sum  of  money  to  the  municipality. 
It  is  conceded  that  the  Broadway  Surface  company  duly  ac- 
cepted the  grant,  and  fully  complied  with  and  performed  all 
of  the  terms  and  conditions  provided  therein,  to  entitle  it  to 
acquire,  construct,  and  operate  its  road.  We  know,  not  only 
from  contemporary  history,  but  from  cases  which  have  already 
reached  this  court,  that  serious  questions  have  arisen,  with 
reference  to  the  propriety  of  the  means  by  which  the  corpora- 
tors of  the  company  obtained  this  consent  from  the  municipal 
authorities,  but  they  are  not  involved  in  this  case,  and  have 
no  bearing  upon  the  questions  presented  for  discussion  by  the 
record.  They  were  neither  alleged  in  the  complaint,  supported 
by  proof,  or  presented  in  the  arguments  of  counsel.  The  com- 
pany subsequently  obtained  the  favorable  report  of  a  commie- 
sion  duly  appointed  by  the  supreme  court  in  lieu  of  the  consent 
of  abutting  property  owners,  and  the  order  of  the  court  con- 
firming the  action  of  the  commissioners. 

After  its  incorporation  the  Broadway  Surface  company  mort- 
gaged its  property  and  franchises  as  security  for  contemplated 
loans,  and  authorized  its  bonds  to  be  put  upon  the  market  for 
sale  to  the  public  generally,  and  they  were  largely  purchased 
by  investers,  without  notice  of  any  defect  in  their  origin  or 
execution.  It  also  made  contracts  with  other  street-railroad 
companies  owning,  respectively,  lines  of  road  connecting  with 
the  contemplated  line  of  the  Broadway  Surface  company,  and 
diverging  therefrom  to  distant  parts  of  the  city,  for  the  use  of 
their  several  tracks  by  each  other,  for  which  it  received  a  largo 
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present  pecuniary  consideration  from  each  of  said  companies^ 
besides  the  exchange  of  mutual  benefits  and  accommodations. 

It  is  not  disputed  but  that  upon  the  entry  of  the  order  of 
confirmation  the  Broadway  Surface  Railroad  Company  bo- 
came  vested  with  the  right  of  constructing  a  railroad  on 
Broadway,  and  running  cars  thereon,  to  as  full  an  extent  as  it 
had  power  to  acquire,  or  the  state  and  city  authorities  had 
authority  to  grant. 

In  the  spring  of  1885  the  company  caused  its  track  to  be 
constructed  over  the  route  authorized,  and  from  that  time  to 
the  fourth  day  of  May,  1886,  when  it  was  dissolved  by  an  act 
of  the  legislature,  in  connection  with  other  railroad  companies^ 
ran  its  cars  over  such  road  and  the  connecting  lines. 

On  May  14,  1886,  in  an  action  between  the  people,  as  plain- 
tiff, and  James  A.  Richmond,  the  former  president  of  the 
Broadway  Surface  Railroad  Company,  as  sole  defendant,  upon 
the  application  of  the  attorney-general,  one  John  O'Brien  was 
appointed  receiver  of  the  property  formerly  belonging  to  tho 
Broadway  Surface  company,  by  a  justice  of  the  supreme  court 
of  the  third  judicial  district,  in  an  ex  parte  order  based  upon 
the  summons  and  complaint  in  that  action,  in  pursuance  of 
and  under  the  authority  alone  of  the  provisions  of  chapter  810 
of  the  Laws  of  1886. 

The  present  action  was  a  supplementary  action  brought  July 
8,  1886,  by  the  attorney-general  in  the  name  of  the  people  of 
the  state  against  the  city  of  New  York,  the  receiver  of  the 
Broadway  Surface  Railroad  Company,  and  numerous  other 
corporations  and  persons,  alleged  to  have  had  dealings  with 
such  company,  either  as  stockholders,  mortgagees,  creditors,  or 
contractors,  for  the  purpose  of  obtaining  a  judgment  declara- 
tory of  the  rights  and  liabilities  of  the  several  parties,  as  af- 
fected by  the  dissolution  of  the  corporation,  determining  the 
fact  as  to  what  were  assets  of  the  company,  and  the  extent  of 
the  interests  of  the  several  parties  therein,  and  restraining  the 
mortgagees,  contractors,  and  others  from  taking  legal  proceed- 
ings to  enforce  their  rights  in  and  liens  upon  the  property  of 
the  corporation. 

It  is  not  claimed  that  the  state  has  any  legal  interest  in  the 
determination  of  these  questions,  or  that  the  receiver  has  not 
ample  power  at  law  to  obtain  possession  of  such  assets  as  he 
may  be  entitled  to,  or  to  protect  the  property  of  the  corpora- 
tion from  unlawful  claims.  It  is  claimed  that  the  action  is 
maintainable  under  the  provisions  of  section  1  of  chapter  310- 
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of  the  Laws  of  1886,  by  virtue  of  the  provision  making  it  the 
duty  of  the  attorney-general,  upon  the  dissolution  of  a  corpo- 
ration by  legislative  action,  "  immediately  thereafter  to  bring 
a  suit  to  wind  up  and  finally  settle  and  adjust  the  affairs  of 
such  annulled  and  dissolved  corporation." 

The  complaint  shows  that  previous  to  the  commencement 
of  this  action  the  attorney-general  had  brought  a  suit,  in 
accordance  with  the  statute,  to  wind  up  the  afiairs  of  the  cor- 
poration; that  a  receiver  had  been  appointed  therein,  and  that 
such  action  was  still  pending  undetermined.  It  then  proceeds 
to  allege  that  in  consequence  of  various  enumerated  difficul- 
ties in  obtaining  possession  of  the  property  by  the  receiver, 
this  action  was  brought  "  in  aid  of  the  former  action  to  pre- 
vent a  multiplicity  of  suits,  and  to  carry  out  the  provisi9n6  of 
chapter  310  of  the  Laws  of  1886." 

It  is  not  easy  to  see  on  what  theory  such  an  action  can  be 
maintained.  The  state  has  no  interest  entitling  it  to  intervene 
to  prevent  a  multiplicity  of  actions  between  other  parties. 
Neither  does  the  action  seem  necessary  or  proper  in  aid  of  the 
former  action. 

The  mode  by  which  the  provisions  of  chapter  310  are  to  be 
carried  out  are  specially  provided  by  that  act  to  be  through 
the  instrumentality  of  a  receiver,  and  it  is  not  claimed  that 
the  receiver  lacked  power  to  litigate  and  settle  any  of  the 
questions  presented  by  this  complaint.  The  receiver  might, 
perhaps,  have  brought  an  action  similar  in  character  to  this, 
and  would  have  had  a  legal  interest,  if  any,  in  the  property  to 
be  affected  by  it;  but'  the  state  has  no  such  interest,  and  has 
no  greater  authority  to  intervene  in  the  litigation  of  contro- 
versies between  individuals  and  corporations  than  any  other 
indifferent  party:  People  v.  Booth,  32  N.  Y.  397;  People  v. 
Ingeraoll,  58  Id.  13;  17  Am.  Rep.  178;  Matter  of  N.  Y.  Ele- 
vated R.  R,  70  N.  Y.  339;  People  v.  £.,  F.,  &  C.  I.  R.  R.  Co.y 
89  Id.  93;  People  v.  A.  &  8.  R.  R.  Co.,  67  Id.  161. 

It  is  claimed  that  this  court  held  in  People  v.  O'Brien,  103 
N.  Y.  657,  that  the  action  was  maintainable.  We  think  that 
claim  is  unfounded.  The  question  was  not  involved  in  the 
motion  there  considered.  That  was  a  motion  to  change  the 
place  of  trial  of  the  action.  Whether  the  complaint  stated  a 
good  cause  of  action  or  not,  could  not  have  been  properly 
considered  or  decided  on  such  a  motion. 

This  action  is  certainly  unusual,  and  is  believed  to  be 
unprecedented  in  its  scope  and  design;  and  if  held  to  lie  at 
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all,  presents  a  strong  and  unfavorable  contrast  to  the  mode  in 
which  legal  controversies  are  usually  brought  to  the  attention 
of  judicial  tribunals.  Some  members  of  the  court,  however, 
are  of  the  opinion  that  the  right  of  the  people  to  maintain  the 
action  depends  wholly  upon  the  question  of  the  constitution- 
ality of  chapter  310  referred  to,  and  requiring  the  consideration 
of  that  question. 

Considering,  therefore,  the  magnitude  of  the  interests 
affected,  and  the  importance  to  the  public  generally  of  a 
speedy  determination  of  the  questions,  involving  the  right  of 
operating  a  street-railroad  on  Broadway,  notwithstanding  the 
dissolution  of  the  corporation  to  which  that  right  was  originally 
granted,  we  refrain  from  disposing  of  the  case  upon  the  ground 
referred  to,  and  proceed  to  an  examination  of  the  questions 
upon  which  such  right  depends. 

Their  determination  involves  an  inquiry  into  the  rights 
secured  by  the  mortgagees  and  bond-holders  through  the 
mortgages  upon  the  property  and  franchises  of  the  railroad 
company;  the  validity  of  the  trafl&c  contracts  made  by  it  with 
other  street-railroad  corporations,  and  the  effect  which  the 
legislation  of  1886,  comprised  in  chapters  268,  271,  and  310, 
had  upon  such  questions.  In  other  words,  we  think  the  mate- 
rial question  for  discussion  here  is,  whether  the  franchise  to 
maintain  tracks  and  run  cars  on  Broadway  survived  the  disso- 
lution of  the  corporation,  and  if  so,  upon  whom  the  right  of 
administering  its  affairs  devolved. 

Upon  the  trial  of  the  action,  a  judgment  was  rendered  in 
favor  of  the  defendants,  except  the  receiver,  to  the  effect  that 
the  mortgages  were  valid  liens  upon  the  property  and  fran- 
chises of  the  company,  and  survived  the  dissolution  of  the 
corporation;  that  the  trafBc  contracts  were  made  by  authority 
of  law,  and  could  be  enforced  notwithstanding  the  dissolution 
of  the  corporation;  and  that  chapter  271,  and  parts  of  chapter 
310,  of  the  Laws  of  1886,  were  unconstitutional,  as  violative 
of  the  restrictions  of  the  fundamental  law  in  relation  to  legis- 
lation impairing  the  obligation  of  contracts,  and  constituting 
a  taking  of  "property  without  due  process  of  law." 

The  court  also  held  that  this  action  was  maintainable  in  the 
name  of  the  people;  that  a  receiver  of  the  property  of  the  dis- 
solved corporation  had  been  lawfully  appointed;  that  he  was 
entitled  to  take  possession  of  its  property,  and  wind  up  its 
affairs,  and  that  the  plaintiffs  were  entitled  to  a  perpetual  in- 
junction restraining  all  of  the  defendants,  except  the  receiver, 
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ftom  proceeding  with  actions  already  begun,  or  from  institut- 
ing other  proceedings  or  actions  to  enforce,  maintain,  or  assert 
any  of  the  claims,  demands,  or  rights  of  action  affecting  in 
any  manner  the  affairs,  property,  rights,  and  privileges  of  the 
Broadway  Surface  Railroad  Company  which  have  been  tried 
and  determined  in  this  action.  Not  only  the  plaintifif,  but 
«ach  of  the  defendants  except  the  Broadway  and  Seventh 
Avenue  Railroad  Company,  appealed  from  this  judgment  to 
the  general  term.  That  court  affirmed  the  judgment  of  the 
trial  court. 

The  plaintiff  and  all  of  the  defendants,  except  the  two 
railroad  corporations,  appeal  from  the  judgment  of  affirmance 
to  this  court,  and  thus  bring  before  us  every  determination 
involved  in  the  judgment. 

A  review  of  the  judgment  brings  up  for  consideration 
propositions  very  grave  in  character,  not  only  on  account  of 
the  extent  of  the  private  interests  affected,  but  because  their 
determination  will  affect  great  public  questions  arising  out  of 
the  limitations  imposed  by  the  constitution  upon  the  legisla- 
tive power,  over  the  property  of  corporations  lawfully  acquired 

The  statutes  upon  which  the  action  is  predicated,  confess- 
edly assume  the  right  and  power  of  the  legislature  to  wrest 
from  the  company  its  franchises,  to  transfer  them  to  other 
persons,  and  bestow  their  value  upon  the  donees  of  the  state. 
The  statutes  contemplate  the  absolute  destruction  of  the  prop- 
erty of  the  corporation,  and  the  loss  of  its  value  to  the  credi- 
tors who  have  made  loans  in  good  faith  upon  the  security  of 
such  property,  and  this  action  is  avowedly  prosecuted  to 
accomplish  the  purposes  of  the  legislation.  It  is  therefore 
urgently  contended  "by  the  attorney-general  that  none  of  the 
franchises  of  the  corporation  survived  its  dissolution,  and  that 
the  mortgages  previously  given  thereon,  as  well  as  all  con- 
tracts made  with  connecting  street-railroads  for  the  mutual 
use  of  their  respective  roads,  fell  with  the  repeal,  and  could 
not  be  enforced. 

If  it  could  be  supposed  for  a  moment  that  this  claim  was 
reasonably  supported  by  authority,  or  maintainable  in  logic 
or  reason,  it  would  give  grave  cauge  for  alarm  to  all  holders 
of  corporate  securities. 

The  contention  that  securities  representing  a  large  part  of 
the  world's  wealth  are  beyond  the  reach  of  the  protection 
which  the  constitution  gives  to  property,  and  are  subject  to 
the  arbitrary  will  of  successive  legislatures,  to  sanction  or 
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destroy  at  their  pleasure  or  discretion,  is  a  proposition  bo  re- 
pugnant to  reason  and  justice,  as  well  as  the  traditions  of  the 
Anglo-Saxon  race  in  respect  to  the  security  of  rights  of  prop- 
erty, that  there  is  little  reason  to  suppose  that  it  will  ever 
receive  the  sanction  of  the  judiciary,  and  we  desire  in  unquali- 
fied terms  to  express  our  disapprobation  of  such  a  doctrine. 
"Whatever  might  have  been  the  intention  of  the  legislature  or 
even  of  the  framers  of  our  constitution  in  respect  to  the  effect 
of  the  power  of  repeal  reserved  in  acts  of  incorporation,  upon 
the  property  rights  of  a  corporation,  such  power  must  still  be 
exercised  in  subjection  to  the  provisions  of  the  federal  consti- 
tution. 

Considering  the  power  which  the  state  has  to  terminate  the 
life  of  corporations  organized  under  its  laws,  and  the  authority 
which  its  attorney-general  has  by  suit  to  forfeit  its  franchises 
for  misuse  or  abuse,  and  to  regulate  and  restrain  corporations 
in  the  exercise  of  their  corporate  powers,  there  is  little  danger 
to  be  apprehended  in  the  future  from  the  overgrowth  of  power, 
or  the  monopolistic  tendencies  of  such  organizations,  but  what- 
ever that  danger  may  be,  it  is  trivial  in  comparison  with  the 
widespread  loss  and  destruction  which  would  follow  a  judi- 
cial determination  that  the  property  invested  in  corporate 
securities  was  beyond  the  pale  of  the  protection  afforded  by 
the  fundamental  law. 

It  is  not  perhaps  strange  in  the  great  variety  of  cases  bear- 
ing upon  the  subject,  and  the  manifold  aspects  in  which  ques- 
tions relating  to  corporate  rights  and  property  have  been 
presented  to  the  courts,  that  dicta,  couched  in  general  lan- 
guage, may  be  found  giving  color  to  the  plaintiff's  claim;  but 
we  think  that  there  are  no  reported  cases  in  which  the  judg- 
ment of  the  court  has  ever  taken  the  franchises  or  property  of 
a  corporation  from  its  stockholders  and  creditors  through  the 
exercise  of  the  reserved  power  of  amendment  and  repeal,  or 
transferred  it  to  other  persons  or  corporations,  without  provis- 
ion made  for  compensation. 

Among  other  claims  made  by  the  state,  it  is  contended  that 
the  stated  term  of  one  thousand  years  prescribed  in  its  char- 
ter for  the  duration  of  the  company  constitutes  a  limitation 
upon  the  estate  granted,  and  that  therefore  the  corporation 
took  a  qualified  estate  only  in  its  franchises,  and  that  the 
rights  reserved  by  the  Revised  Statutes  (Laws  of  1884  and  1850) 
and  the  constitution  to  alter,  amend,  and  repeal  the  charters 
or  laws  under  which  corporations  might  be  organized,  also 
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constituted  a  limitation  upon  the  estate  granted,  and  that  the 
exercise  of  the  right  of  repeal  by  the  state  accomplished  the 
destruction  of  the  corporation  and  the  annihilation  of  all 
franchises  acquired  under  its  charter. 

It  will  be  convenient,  in  the  first  instance,  to  consider  the 
nature  of  the  right  acquired  by  the  corporation  under  the 
grant  of  the  common  council  with  respect  to  its  terms  or  dura- 
tion. This  is  to  be  determined  by  a  consideration  of  the  lan- 
guage of  the  grant  and  the  extent  of  the  interest  which  the 
grantor  had  authority  to  convey.  We  think  this  question 
has  been  decided  by  cases  in  this  court,  which  are  binding 
upon  us  as  authority  in  favor  of  the  perpetuity  of  such  estates. 
That  a  corporation,  although  created  for  a  limited  period,  may 
acquire  title  in  fee  to  lands  or  property  necessary  for  its  use, 
was  decided  in  Nicoll  v.  New  York  and  Erie  R.  R.  Co.,  12 
T^.  Y.  121,  where  it  wfts  held  that  a  railroad  corporation,  al- 
though created  for  a  limited  period  only,  might  acquire  such 
title,  and  that  where  no  limitation  or  restriction  upon  the  right 
conveyed  was  contained  in  the  grant,  the  grantee  took  all  of 
the  estate  possessed  by  the  grantor. 

The  title  to  streets  in  New  York  is  vested  in  the  city  in 
trust  for  the  people  of  the  state,  but  under  the  constitution 
and  statutes  it  had  authority  to  convey  such  title  as  was  neces- 
sary for  the  purpose  to  corporations  desiring  to  acquire  the 
same  for  use  as  a  street-railroad.  The  city  had  authority  to 
limit  the  estate  granted,  either  as  to  the  extent  of  its  use  or 
the  time  of  its  enjoyment,  and  also  had  power  to  grant  an 
interest  in  its  streets  for  a  public  use  in  perpetuity,  which 
should  be  irrevocable:  Vatea  v.  Van  de  Bogert,  56  N.  Y.  526; 
In  re  Cable  Co.,  109  Id.  32. 

Grants  similar  in  all  material  respects  to  the  one  in  question 
liave  heretofore  been  before  the  courts  of  this  state  for  con- 
fltruction,  and  it  has  been  quite  uniformly  held  that  they  vest 
the  grantee  with  an  interest  in  the  street  in  perpetuity  for  the 
purposes  of  a  street-railroad:  People  v.  Sturtevant,  9  N.  Y.  263; 
^9  Am.  Dec.  536;  Davis  v.  Mayor  etc.  of  New  York,  14  N.  Y. 
506;  67  Am.  Dec.  186;  Milhau  v.  Sharp,  27  N.  Y.  611;  84 
Am.  Dec.  314;  Mayor  etc.  v.  Second  Ave.  R.  R.  Co.,  32  N.  Y. 
^61;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  72  Id.  330. 

Other  cases  are  also  reported  in  the  books,  but  it  is  deemed 
unnecessary  to  accumulate  authorities  on  this  point. 

In  Milhau  V.  Sharp,  27  N.  Y.  611,  84  Am.  Dec.  314,  Judge 
fielden  said,  with  reference  to  a  grant  from  the  common  coun* 
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oil  of  New  York  in  no  material  respect  differing  from  this: 
"  It  amounted  to  an  immediate  grant  of  an  interest,  and,  it 
would  seem,  of  a  freehold  in  the  soil  of  the  street  to  the  de- 
fendants. The  rails,  when  laid,  would  become  a  part  of  the 
real  estate,  and  the  exclusive  right  to  maintain  them  perpetu- 
ally is  vested  in  the  defendants,  their  successors  and  assigns. 
I  say  perpetually,  because  there  is  no  limitation  in  point  of 
time  to  the  continuance  of  the  franchise,  and  no  direct  power 

is  reserved  to  the  corporation  to  terminate  it The  title 

to  the  rails,  when  permanently  attached  to  the  land,  and  such 
right  in  the  land  as  may  be  requisite  for  their  perpetual 
maintenance,  are  therefore  granted  to  the  defendants  by  the 
resolution." 

Judge  Comstock,  in  Davis  v.  Mayor  of  New  York,  14  N.  Y. 
506,  67  Am.  Dec.  186,  said:  "As  the  consideration  for  con- 
structing the  road,  the  ordinance  clearly  contemplates  that  it 
is  to  become  the  private  property  of  the  associates.  They 
alone  will  be  entitled  to  place  their  cars  upon  it,  and  within 
a  maximum  limit  they  can  charge  what  they  please  for  the 
carriage  of  passengers.  These  rights  are,  in  efiect,  granted  in 
perpetuity." 

In  the  case  of  Mayor  etc.  v.  Second  Avenue  R.  R.  Co.,  32 
N.  Y.  272,  it  was  said:  "Assuming  that  the  common  council 
had  power  to  make  the  grant,  then  its  acceptance  by  Pearsall 
and  his  associates,  signified  by  the  execution  of  the  agreement 
with  the  conditions  annexed  thereto,  and  the  duties  and  obli- 
gations resulting  therefrom,  invested  the  latter  with  the  right 
of  property  in  the  franchise  which  the  common  council  could 
not  take  away  or  impair  by  any  subsequent  act  of  its  own." 

The  resolution  of  the  common  council  in  this  case  expressly 
provided  for  traflSc  contracts  by  which  the  Broadway  and 
Seventh  Avenue  Railroad  Company  should  obtain  a  right  to^ 
run  cars  over  the  tracks  of  the  Broadway  Surface  railroad, 
and  no  conditions  upon  the  right  granted  to  the  Broadway 
Surface  Railroad  Company,  in  respect  to  the  duration  of  such 
contract  rights  or  otherwise,  were  imposed  by  the  terms  of  the 
grant.  It  was  clearly  contemplated  by  its  provisions  that  the 
rights  granted  should  be  exercised  in  perpetuity,  if  publio 
convenience  required  it,  by  that  corporation,  or  those  wha 
might  lawfully  succeed  to  its  rights. 

When  we  consider  the  mode  required  by  the  statutes  and 
the  constitution  to  be  pursued  in  disposing  of  this  franchise, 
the  inference  as  to  its  perpetuity  seems  to  be  irresistible,  for  ii 
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cannot  be  supposed  that  either  the  legislature  or  the  framers 
of  the  constitution  intended  to  offer  for  public  sale  property 

(the  title  to  which  was  defeasible,  at  the  option  of  the  vendor, 
or  that  such  property  could  be  made  the  subject  of  successive 
Bales  to  different  vendees  as  often  as  popular  caprice  might 
require  it  to  be  done. 
Neither  can  it  be  supposed  that  they  contemplated  the  re- 
sumption of  property  which  they  had  expressly  authorized 
their  grantee  to  mortgage,  and  otherwise  dispose  of,  to  the  de- 
struction of  interests  created  therein  by  their  consent. 
We  are  therefore  of  the  opinion  that  the  Broadway  Surface 
Railroad  Company  took  an  estate  in  perpetuity  in  Broadway, 
through  its  grant  from  the  city,  under  the  authority  of  the  con- 
stitution and  the  act  of  the  legislature.  It  is  also  well  settled 
by  authority  in  this  state  that  such  a  right  constitutes  prop- 
erty within  the  usual  and  common  signification  of  that  word: 
Sixth  Avenue  R.  R.  Co.  v.  Kerr,  72  N.  Y.  330;  Peo'ple  v.  StuHe- 
vant,  9  Id.  263;  59  Am.  Dec.  536. 

When  we  consider  the  generality  with  which  investments 
have  been  made  in  securities  based  upon  corporate  franchises 
throughout  the  whole  country,  the  numerous  laws  adopted  in 
the  several  states  providing  for  their  security  and  enjoyment, 
and  the  extent  of  litigation  conducted  in  the  various  courts, 
state  and  federal,  in  which  they  have  been  upheld  and  en- 

t  forced,  there  is  no  question  but  that,  in  the  view  of  legislatures, 
courts,  and  the  public  at  large,  certafti  corporate  franchises 
have  been  uniformly  regarded  as  indescructible  by  legislative 
authority,  and  as  constituting  property  in  the  highest  sense  of 
the  term. 
It  is,  however,  earnestly  contended  for  the  state  that  such  a 
franchise  is  a  mere  license  or  privilege  enjoyable  during  the 
life  of  the  grantee  only,  and  revocable  at  the  will  of  the  state. 
We  believe  this  proposition  to  be  not  only  repugnant  to  jus- 
tice and  reason,  but  contrary  to  the  uniform  course  of  au- 
thority in  this  country.  The  laws  of  this  state  have  made 
such  interests  taxable,  inheritable,  alienable,  subject  to  levy 
and  sale  under  execution,  to  condemnation  under  the  exercise 
of  the  right  of  eminent  domain,  and  invested  them  with  the 
attributes  of  property  generally. 

We  will  refer  to  a  few  only  of  the  statutes  on  this  subject 
from  which  the  implication  arises,  not  only  that  the  state  in- 
tended to  invest  these  franchises  with  the  character  of  prop- 
erty, but  also  to  enable  their  mortgagees,  purchasers,  and 
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assigns  to  enjoy  their  use  under  an  indefeasible  title.  Thus 
railroad  corporations  have  been  authorized  to  contract  with 
other  corporations  for  a  qualified  transfer  of  such  franchises 
for  terms  unlimited  except  by  the  agreement  of  the  parties: 
Laws  of  1839,  c.  218;  Laws  of  1872,  sec.  2,  c.  1843;  Laws  of 
1884,  sec.  15,  c.  252;  to  pledge  them  by  way  of  mortgage  as 
security  for  loans:  Laws  of  1850,  subd.  10,  sec.  28;  to  con- 
solidate with  other  companies  owning  connecting  and  con- 
tinuous lines  of  railroad,  and  continue  the  use  of  such 
franchises  under  the  name  of  their  successors:  Laws  of  1875, 
c.  108;  Shields  v.  Ohio,  95  U.  S.  319.  Mortgagees  and  others 
have  been  authorized  to  purchase  such  franchises  upon  mort- 
gage sale  and  otherwise,  and  afforded  the  right  to  organize  so 
as  to  enjoy  their  use  thereafter:  Laws  cf  1857,  sec.  1,  c.  444; 
Laws  of  1873,  c.  469,  710;  Laws  of  1880,  c.  113;  Laws  of  1874, 
c.  430.  Purchasers  upon  a  mortgage  or  execution  sale  have 
been  authorized  to  form  associations  for  the  purpose  of  con- 
tinuing the  operation  of  such  railroad  with  all  its  powers, 
privileges,  and  franchises:  Laws  of  1873,  sec.  1,  c.  469,  710; 
Laws  of  1854,  sec.  1,  c.  282.  The  sale  of  such  franchises  has 
been  authorized  by  the  municipality  where  located  to  parties 
proposing  to  build  street- railroads:  Constitutional  Amendment 
of  1875;  Laws  of  1884,  sec.  7,  c.  252;  Laws  of  1886,  c.  62,  66. 
And  by  section  15  of  the  act  under  which  this  corporation  was 
organized,  such  companies  were  expressly  permitted  to  lease 
or  transfer  their  rights«and  franchises  to  other  street-railroad 
corporations.  Indeed,  it  is  matter  of  public  history  that  one 
half  of  the  railroads  of  the  state  are  now  operated  by  organiza- 
tions other  than  those  to  whom  the  franchises  were  originally 
granted,  notwithstanding  their  dissolution  through  transfers 
effected  by  the  foreclosure  of  mortgages  and  otherwise. 

The  statutes  cited,  as  well  as  others  not  specially  referred  to, 
indicate  the  general  policy  of  the  state  to  render  such  interests 
independent  of  the  life  of  the  original  corporation  and  trans- 
ferable as  property  by  means  of  judicial  proceedings  and 
otherwise,  under  certain  restrictions  not  pertinent  to  our 
present  purpose  particularly  to  consider:  People  v.  Brooklyn, 
F.,  &  C.  J.  R.  R.  Co.,  89  N.  Y.  84. 

In  Mayor  etc.  v.  Second  Avenue  R.  R.  Co.,  32  N.  Y.  261,  Judge 
Brown  said:  "The  rights  of  municipal  corporations  to  prop- 
erty in  lands  and  its  usual  incidents,  and  to  create  ferries  and 
railroad  franchises,  are  quite  distinct  and  separate  from  their 
duties  as  legislatures,  having  authority  to  pass  ordinances  for 
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the  control  and  government  of  persons  and  interests  within  the 
city  limits.  The  latter  are  powers  held  in  trust,  as  all  legis- 
lative powers  are,  to  be  used  and  exercised  for  the  benefit  and 
welfare  of  the  whole  community,  while  the  former  are  property, 
in  the  ordinary  sense,  to  be  acquired  and  conveyed  in  the 
eame  manner  as  natural  persons  acquire  and  transfer  prop- 
erty." 

The  same  learned  judge  said  in  Brooklyn  Central  R.  R.  Co.  v. 
Brooklyn  City  R.  R.  Co.,  32  Barb.  364:  "The  grant  to  the  city 
railroad  company  and  its  acceptance  on  the  conditions  an- 
nexed, with  the  duties  and  obligations  and  large  expenditures 
resulting  therefrom,  would  seem,  therefore,  upon  the  principles 
I  have  endeavored  to  state,  to  invest  the  company  with  the 
right  of  property  in  the  franchise  of  which  it  cannot  be  de- 
prived without  its  consent  or  against  its  will." 

It  was  held  by  this  court  in  Langdon  v.  Mayor  etc.y  93  N.Y. 
129,  that  a  grant  from  the  city,  of  land  to  be  used  as  a  wharf, 
carried  with  it,  as  a  necessary  incident  and  appurtenance,  a 
right  of  way  for  vessels  over  adjoining  waters  to  the  wharf, 
and  that  under  such  grants  the  property  granted  can  only  be 
resumed  by  the  grantor  when  needed  for  public  use  by  the 
exercise  of  the  right  of  eminent  domain. 

The  court  also  held  in  People  v.  Brooklyn  etc.  R.  R.  Co.,  89 
N.  Y.  75,  that  upon  a  foreclosure  of  the  property  and  fran- 
chises of  a  railroad  corporation,  an  individual  could  lawfully 
become  their  purchaser,  and  could  hold  and  transfer  them  to 
any  corporation  having  or  acquiring  the  right  to  exercise  such 
franchises. 

In  Sixth  Avenue  R.  R.  Co.  v.  Kerr,  72  N.  Y.  330,  it  was  held 
that  the  right  of  a  street-railroad  company  in  the  use  of  a 
street  for  the  purpose  of  its  business  was  a  property  right, 
subject  to  condemnation  for  public  use.  As  we  have  already 
seen,  the  cases  of  People  v.  Sturievant,  Mayor  etc.  v.  Sixth 
Avenue  R.  R.,  Davis  v.  Mayor  etc.,  and  Milhau  v.  Sharp, 
hereinbefore  referred  to,  sustain  the  same  views. 

The  case  of  N.  0.,  S.  F.,  &  Lake  R.  R.  Co.  v.  Delamore,  114 
U.  S.  501,  is  directly  in  point.  There  the  franchise,  as  here, 
was  acquired  by  the  corporation  from  the  municipal  authori- 
ties of  a  city  under  general  laws  authorizing  the  formation  of 
fi^eet-railroad  corporations.  It  was  held,  "where  there  has 
been  a  judicial  sale  of  railroad  property  under  a  mortgage, 
authorized  by  law,  covering  its  franchises,  it  is  now  well  set- 
tled that  the  franchises  necessary  to  the  use  and  enjoyment  of 
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the  railroad  pass  to  the  purchaser It  follows  that  if 

the  franchises  of  a  railroad  corporation,  essential  to  the  use  of 
its  road,  and  other  tangible  property,  can  by  law  be  mortgaged 
to  secure  its  debts,  the  surrender  of  its  property  upon  the  bank- 
ruptcy of  the  company  carries  the  franchises,  and  they  may 
be  sold  and  pass  to  the  purchaser  at  the  bankruptcy  sale." 

In  Memphis  etc.  R.  R.  Co.  v.  Railroad  Commissioners,  112" 
U.  S.  609,  619,  it  was  said:  "The  franchise  of  being  a  corpora- 
tion need  not  be  implied  as  necessary  to  secure  to  the  mort- 
gage bond-holders  or  the  purchasers  at  a  foreclosure  sale  the 
substantial  rights  intended  to  be  secured.  They  acquire  the 
ownership  of  the  railroad  and  the  property  incident  to  it,  and 
the  franchise  of  maintaining  and  operating  it  as  a  road." 

These  rights  of  property  having  been  acquired  and  created 
under  the  express  sanction  and  authority  of  the  state,  it 
remains  to  inquire  whether  they  were  defeasible  and  subject 
to  be  taken  away  through  the  exercise  of  any  power  reserved 
by  the  state  to  alter,  amend,  and  repeal  laws  or  charters. 

The  reservations  applying  to  this  case  are  claimed  to  be 
as  follows:  1.  Section  1,  article  8,  title  "Corporations,  how 
Created,"  Constitution  of  1846,  providing  that  "all  general 
IsLwa  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed" ;  2.  Section  8,  title  3, 
chapter  18,  of  the  Revised  Statutes,  seventh  edition,  providing 
that  "  the  charter  of  every  corporation  that  shall  be  granted 
by  the  legislature  shall  be  subject  to  alteration,  suspension,, 
and  repeal,  in  the  discretion  of  the  legislature";  3.  Section  48, 
chapter  140,  Laws  of  1850,  providing  that  "the  legislature 
may  at  any  time  annul  or  dissolve  any  incorporation  formed 
under  this  act,  but  such  dissolution  shall  not  take  away  or 
impair  any  remedy  given  against  any  such  corporation,  its 
stockholders,  or  officers,  for  any  liability  which  shall  have 
been  previously  incurred";  and  4.  Chapter  282,  Laws  of 
1884,  under  which  this  corporation  was  organized,  giving  it 
all  the  powers  and  privileges  granted,  and  subject  to  all  of  the 
liabilities  imposed  by  chapter  140,  Laws  of  1850,  and  the 
Beveral  acts  amendatory  thereof,  and  further  providing  that 
"the  legislature  may  at  any  time  alter,  amend,  or  repeal  thi» 
act":  Sec.  19. 

The  constitution  of  1846  for  the  first  time  introduced 
restrictions  upon  the  power  of  legislatures  to  grant  special 
charters,  and  required  that  provisions  for  corporations,  save 
in  exceptional  cases,  should  thereafter  be  made  by  general 
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laws.  The  obvious  intent  of  the  constitutional  reservation 
was  to  remove  any  doubt  as  to  the  power  of  the  legislature  to 
amend  or  repeal  the  laws,  whether  general  or  special,  author- 
ized by  that  instrument  for  the  formation  of  corporations,  and 
seemed  to  leave  the  provisions  of  the  Revised  Statutes,  in 
relation  to  reserved  power  over  charters,  in  full  force  and 
effect 

It  will  be  observed  that  the  constitution  and  the  act  of  1884 
provide  specially  for  the  amendment  and  repeal  of  statutes 
alone,  but  the  Revised  Statutes  and  the  act  of  1850  are  ad- 
dressed specially  to  the  subject  of  the  annulment  and  repeal 
of  charters  created  under  such  statutes. 

It  seems  to  us  that  these  provisions  relate  to  different  sub- 
jects, viz.,  the  repeal  of  laws,  and  the  annulment  of  charters 
formed  under  such  laws,  and  that  the  power  to  do  one  does 
not  naturally  or  properly  include  the  power  to  do  the  other: 
Albany  Northern  R.  R.  Co.  v.  Brownell,  24  N.  Y.  345. 

Certainly  the  repeal  of  a  law  authorizing  corporations  would 
not  destroy  organizations  formed  under  it,  nor  would  the  an- 
nulment of  a  charter  affect  the  law  under  which  it  was  created^ 
Neither  does  it  seem  reasonable  to  suppose,  while  taking  away 
the  power  of  the  legislature  to  create  corporate  bodies,  the  con- 
stitution intended  to  confer  power  to  destroy  them,  thus  en- 
abling them  to  accomplish  indirectly  that  which  they  were 
precluded  from  doing  directly.  It  must  be  assumed  that  the 
framers  of  the  constitution,  as  well  as  the  legislature,  used  the 
language  employed  by  them  intelligently,  and  according  to  its 
common  and  customary  signification,  and  when  they  spoke  of 
the  annulment  and  repeal  of  acts  and  laws  alone,  did  not  in- 
tend to  embrace  charters  as  well.  These  two  subjects  have 
frequently  been  the  occasion  of  legislative  action,  and  since 
the  restrictions  upon  the  powers  of  the  legislature  to  grant 
special  charters,  there  is  no  reason  to  suppose  that  they  did 
not  use  the  language  employed  in  its  literal  sense,  and  espe- 
cially so  when  both  subjects  were  immediately  within  the  con- 
templation  of  the  law-makers. 

In  considering  this  question,  the  provisions  of  the  Revised 
Statutes  may  be  laid  out  of  view,  for  if  they  contain  any 
broader  power  than  the  act  of  1850,  they  must  be  deemed  to 
have  been  repealed  by  the  provisions  of  the  latter  act,  as  in- 
consistent therewith.  The  reservations,  therefore,  which  apply 
to  this  case  are  contained  in  the  acts  of  1850  and  1884,  wbicb 
constitute  a  part  of  the  railroad  charter. 


700  People  v.  O'Brien.  [New  York, 

These  acts  should  be  read  and  construed  together,  and,  as 
thus  considered,  provide  that  the  legislature  may  at  any  time 
alter,  amend,  and  repeal  these  acts,  and  may  also  annul  and 
■dissolve  charters  formed  thereunder,  but  such  dissolution  shall 
not  take  away  or  impair  any  remedy  against  such  corporation, 
its  officers  and  trustees,  for  any  liability  previously  incurred. 
The  contract  proved  between  the  corporation  and  the  state 
was  intended,  in  respect  to  a  repeal  of  the  charter,  to  survive 
the  dissolution  of  the  corporation,  and  to  determine  the  rights 
of  parties  interested  in  the  property,  in  the  event  of  dissolu- 
tion. By  virtue  of  this  contract,  the  corporation  secured  rights 
€ubject  to  be  taken  away  under  certain  restrictions,  and  pro- 
tected itself  from  any  consequences  following  a  repeal  of  its 
charter,  except  those  expressly  agreed  upon. 

But  even  if  it  be  conceded  that  the  constitutional  provisions 
place  the  right  to  repeal  charters,  as  well  as  laws,  beyond  the 
power  of  legislatures  to  waive  or  destroy,  the  question  still  re- 
mains as  to  the  effect  of  such  a  repeal  upon  the  franchises  of 
the  corporation, — whether  it  contemplates  anything  more  than 
the  extinction  of  the  corporate  life,  and  consequent  disability  to 
-continue  business,  and  exercise  corporate  functions  after  that 
time,  or  has  a  wider  scope  and  effect. 

It  may  be  assumed  in  this  discussion  that  the  authority  of 
the  legislature  to  repeal  a  charter,  if  it  has  expressed  its  inten- 
tion to  reserve  such  power  in  its  grant,  constitutes  a  valid  res- 
•ervation.  Parties  to  a  contract  may  lawfully  provide  for  its 
termination  at  the  election  of  either  party,  and  it  may,  there- 
fore, be  conceded  that  the  state  had  authority  to  repeal  this 
oharter,  provided  no  rights  of  property  were  thereby  invaded 
or  destroyed.  In  speaking  of  the  franchises  of  a  corporation, 
we  shall  assume  that  none  are  assignable  except  by  the  spe- 
cial authority  of  the  legislature.  We  must  also  be  understood 
as  referring  only  to  such  franchises  as  are  usually  authorized 
to  be  transferred  by  statute,  viz.,  those  requiring  for  their  en- 
joyment the  use  of  corporeal  property,  such  as  railroad,  canal, 
telegraph,  gas,  water,  bridge,  and  similar  companies,  and  not 
to  those  which  are  in  their  nature  purely  incorporeal  and  in- 
alienable, such  as  the  right  of  corporate  life,  the  exercise  of 
banking,  trading,  and  insurance  powers,  and  similar  privi- 
leges. The  franchises  last  referred  to  being  personal  in  char- 
acter, and  dependent  upon  the  continued  existence  of  the 
donee  for  their  lawful  exercise,  necessarily  expire  with  the  ex- 
tinction of  corporate  life,  unless  special  provision  is  otherwise 
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made:  People  v.  J5.,  F.,  <&  C.  I.  R.  R.  Co.,  89  N.  Y.  84;  People 
V.  Meiz,  50  Id.  61. 

In  the  former  class  it  has  been  held  that  at  common  law 
real  estate  acquired  for  the  use  of  a  canal  company  could  not 
be  sold  on  execution  against  the  corporation  separate  from  its 
franchise,  so  as  to  destroy  or  impair  the  value  of  such  fran- 
chise: Que  V.  Tide  Water  Canal  Co.,  24  How.  257;  and  by 
parity  of  reasoning  it  must  follow  that  the  tracks  of  a  rail- 
road company,  and  the  franchise  of  maintaining  and  operat- 
ing its  road  in  a  public  street,  are  equally  inseparable,  in  the 
absence  of  express  legislative  authority  providing  for  their 
severance. 

The  statute  of  our  state  authorizing  the  sale  of  the  franchise 
and  property  of  a  railroad  company  on  execution  seems  to 
recognize  the  indissolubility  of  the  connection  between  the  cor- 
poreal property,  and  its  incorporeal  right  of  enjoyment. 

It  is  also  to  be  observed  that  in  none  of  the  provisions  for 
repeal  in  this  state  is  there  anything  contained  which  purports 
to  confer  power  to  take  away  or  destroy  property  or  annul  con- 
tracts, and  the  contention  that  the  property  of  a  dissolved  cor- 
poration is  forfeited  rests  wholly  upon  what  is  claimed  to  be 
the  necessary  consequence  of  the  extinction  of  corporate  life» 
We  do  not  think  the  dissolution  of  a  corporation  works  any 
such  eflfect.  It  would  not  naturally  seem  to  have  any  other 
operation  upon  its  contracts  or  property  rights  than  the  death 
of  a  natural  person  upon  his:  Mumma  v.  Potomac  Co.,  8  Pet. 
281,  285. 

The  power  to  repeal  the  charter  of  a  corporation  cannot, 
upon  any  legal  principle,  include  the  power  to  repeal  what  is 
in  its  nature  irrepealable,  or  to  undo  what  has  been  lawfully 
done  under  power  lawfully  conferred:  Butler  v.  Palmer,  1 
Hill,  335. 

The  authorities  seem  to  be  uniform  to  the  eflfect  that  a  reser- 
vation of  the  right  to  repeal  enables  a  legislature  to  eflfect  a 
destruction  of  the  corporate  life,  and  disable  it  from  continuing 
its  corporate  business:  People  ex  rel.  Kimball  v.  B.  d:  A.  R.  R. 
Co.,  70  N.  Y.  569;  Philips  v.  Wickham,  1  Paige,  590;  and  a 
reservation  of  the  right  to  alter  and  amend  confers  power  to 
pass  all  needful  laws  for  the  regulation  and  control  of  the 
domestic  aflfairs  of  a  corporation,  freed  from  the  restrictions 
imposed  by  the  federal  constitution  upon  legislation  impairing 
the  obligation  of  contracts:  Munn  v.  Illinois,  94  U.  S.  118,  123. 

We  think  no  well-considered  case  has  gone  further  than 
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this,  while  in  many  cases  such  power  has  been  expressly  held 
to  be  limited  to  the  eflFect  stated.  In  the  language  of  Chief 
Justice  Marshall  in  Fletcher  v.  Peck,  6  Cranch,  87,  135:  "  If  an 
act  be  done  under  a  law,  a  succeeding  legislature  cannot  undo 
it.  The  past  cannot  be  recalled  by  the  most  absolute  power. 
Conveyances  have  been  made;  those  conveyances  have  vested 
legal  estates,  and  if  those  estates  may  be  seized  by  the  sove- 
reign authority,  still  that  they  originally  vested  is  a  fact,  and 
cannot  cease  to  be  a  fact.  When,  then,  a  law  is  in  the  nature 
of  a  contract,  when  absolute  rights  have  vested  under  that  con- 
tract, a  repeal  of  the  law  cannot  divest  those  rights." 

It  would  seem  to  be  quite  obvious  that  a  power  existing  in 
the  legislature  by  virtue  of  a  reservation  only  could  not  be 
inade  the  foundation  of  an  authority  to  do  that  which  is  ex- 
pressly inhibited  by  the  constitution,  or  afford  the  basis  of  a 
claim  to  increase  jurisdiction  over  the  lives,  liberty,  or  prop- 
erty of  citizens  beyond  the  scope  of  express  constitutional 
power. 

Since  the  decision  of  the  celebrated  Trustees  Dartmouth 
College  v.  Woodward,  4  Wheat.  518,  the  doctrine  that  a  grant 
of  corporate  powers  by  the  sovereign  to  an  association  of  indi- 
viduals for  public  use  constitutes  a  contract,  within  the  mean- 
ing of  the  federal  constitution  prohibiting  state  legislatures 
from  passing  laws  impairing  its  obligations,  has,  although 
sometimes  criticised,  been  uniformly  acquiesced  in  by  the 
courts  of  the  several  states  as  the  law  of  the  land,  and  may  be 
regarded  as  too  firmly  established  to  admit  of  question  or  dis- 
pute: People  V.  Sturtevant,  9  N.  Y.  263;  59  Am.  Dec.  536; 
Milhau  V.  Sharp,  27  N.  Y.  611;  84  Am.  Dec.  314;  Brooklyn 
Cent.  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  32  Barb.  364.  The 
intimation  by  Judge  Story  in  that  case  that  the  rule  might  be 
otherwise  if  the  legislature  should  reserve  the  power  of  amend- 
ing or  repealing  it,  led  to  the  adoption  by  the  legislatures  of  the 
various  states  of  the  practice  of  incorporating  such  reserva- 
tions in  acts  of  incorporation.  Whatever  may  be  the  effect  of 
such  reservations,  it  is  immaterial  whether  they  are  embraced 
in  the  act  of  incorporation  or  in  general  statutes  or  provisions 
of  the  constitution.  In  either  case  they  operate  upon  the  con- 
tract according  to  the  language  of  the  reservation:  Morawetz 
on  Corporations,  464.  It  is  manifest,  therefore,  that  in  the 
absence  of  such  reserved  power  legislatures  have  no  authority 
U)  violate,  destroy,  or  impair  chartered  rights  and  privileges, 
or  power  over  corporations,  except  such  as  they  possess  by 
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virtue  of  their  legislative  authority  over  persons  and  property 
generally.  It  is  obvious  that  this  reserved  power  does  not,  in 
any  sense,  constitute  a  condition  of  the  grant,  and  cannot  have 
eflfect  as  such,  but  is  simply  a  power  to  put  an  end  to  the  con- 
tract with  such  eflfect  upon  the  rights  of  the  parties  thereto  as 
the  law  ascribes  to  it:  Sinking  Fund  Cases,  99  U.  S.  700,  748; 
Tomlinson  v.  Jesswp,  15  Wall.  454,  457.  In  speaking  of  the 
exercise  of  this  power  by  Congress  in  the  Sinking  Fund  Cased, 
supra,  Chief  Justice  Waite  says:  "Congress  not  only  retaina, 
but  has  given  special  notice  of  its  intention  to  retain,  full  and 
complete  power  to  make  such  alterations  and  amendments  of 
the  charter  as  come  within  the  just  scope  of  the  legislative 
power.  That  this  power  has  a  limit,  no  one  can  doubt.  All 
agree  that  it  cannot  be  used  to  take  away  property  already 
acquired  under  the  operation  of  the  charter,  or  to  deprive  the 
corporation  of  the  fruits  actually  reduced  to  possession  of  con- 
tracts lawfully  made Whatever  rules  Congress  might 

have  prescribed  in  the  original  charter  for  the  government  of 
the  corporation  in  the  administration  of  its  afiFairs,  it  retaine  I 
the  power  to  establish  by  amendment.  In  doing  so,  it  cannot 
undo  what  has  already  been  done,  and  it  cannot  unmake  con- 
tracts that  have  already  been  made,  but  it  may  provide  for 
what  shall  be  done  in  the  future,  and  may  direct  what  prep- 
aration shall  be  made  for  the  due  performance  of  contracts  al- 
ready entered  into.  It  might  originally  have  prohibited  the 
borrowing  of  money  on  mortgage,  or  it  might  have  said  that 
no  bonded  debt  should  be  created  without  ample  provision  by 
sinking  fund  to  meet  it  at  maturity.  Not  having  done  so  at 
first,  it  cannot  now,  by  direct  legislation,  vacate  mortgages 
already  made  under  the  powers  originally  granted,  nor  release 
debts  already  contracted." 

The  judges  dissenting  in  that  case  contended  that  the  re- 
served power  could  not  be  construed  as  authorizing  the  alter- 
ation, violation,  or  nullification  of  any  of  the  material  provis- 
ions of  the  grant,  but  should  be  held  to  mean  simply  a 
reservation  of  the  power  to  legislate,  freed  from  the  restric- 
tions imposed  by  the  constitutional  provisions  against  legis- 
lation impairing  the  obligations  of  contracts.  Mr.  Justice 
Bradley  said:  "The  reserved  power  in  question  is  simply  that 
of  legislation  to  alter,  amend,  or  repeal  a  charter.  This  is 
very  diflTerent  from  the  power  to  violate  or  to  alter  the  terms 
of  a  contract  at  will.  A  reservation  of  power  to  violate  a  con- 
tract, or  alter  it,  or  impair  its  obligation,  would  be  repugnant 
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to  the  contract  itself,  and  void.  A  proviso  repugnant  to  th» 
granting  part  of  a  deed,  or  to  the  enacting  part  of  a  statute,  i» 
voi<l.  Interpreted  as  a  reservation  of  the  right  to  legislate, 
the  reserved  power  is  sustainable  on  sound  principles;  but 
interpreted  as  the  reservation  of  the  right  to  violate  an  exe- 
cuted contract,  it  is  not  sustainable." 

This  dissent  proceeded  upon  the  ground  that  the  acts  of 
Congress  under  consideration  changed  some  of  the  essential 
features  of  the  contract,  and  were,  therefore,  void,  as  being 
obnoxious  to  the  provisions  of  the  constitution  for  the  protec- 
tion of  life,  liberty,  and  property.  The  majority  of  the  court 
held,  however,  that  such  acts  were  simply  an  exercise  of  the 
power  of  Congress  to  regulate  the  internal  administration  of 
the  affairs  of  a  corporation,  which,  to  a  certain  extent,  it  was 
unanimously  agreed  that  it  possessed.  There  was  no  dispute 
or  disagreement  as  to  the  correctness  of  the  rule  stated,  that 
the  power  of  amendment  and  repeal  was  a  restricted  power, 
limited  by  the  provisions  of  the  constitution.  An  interpreta- 
tion conferring  the  power  of  violating  a  contract  at  will  upon 
one  of  its  parties,  under  a  clause  authorizing  its  amendment 
or  repeal,  would  seem  to  be  inconsistent  with  any  reasonable 
notion  of  the  nature  of  such  an  instrument,  and  beyond  the 
power  of  parties  lawfully  to  create. 

If  it  is  possible  to  conceive  the  idea  of  a  repealable  grant, 
certainly  such  a  grant,  accompanied  with  power  to  convey  or 
pledge  the  interest  granted,  must,  on  the  execution  of  the 
power,  necessarily  preclude  a  resumption  by  the  grantor  of 
the  subject  of  the  grant,  or  any  right  of  property  acquired 
under  it.  An  express  reservation  by  the  legislature  of  power 
to  take  away  or  destroy  property  lawfully  acquired  or  cre- 
ated would  necessarily  violate  the  fundamental  law,  and  it  is 
equally  clear  that  any  legislation  which  authorizes  such  a  re- 
sult to  be  accomplished  indirectly  would  be  equally  ineffectual 
and  void. 

In  People  v.  National  Trust  Co.,  82  N.  Y.  287,  the  question 
was  raised  that  a  dissolved  corporation  was  discharged  from 
the  obligation  to  pay  rent  accruing  upon  a  lease  subsequent 
to  its  dissolution.  Judge  Rapallo  said:  "This  claim  is  not 
founded  upon  the  allegation  of  any  payment,  release,  or  sur- 
render, or  anything  affecting  the  merits  of  the  claim,  but 
upon  the  sole  ground  that  by  the  dissolution  of  the  corpora- 
tion, the  lease  was  terminated,  and  the  covenant  to  pay  rent 
ceased  to  be  obligatory.     We  do  not  regard  the  disfolntion  ns* 
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having  any  such  eflfect.  Under  the  statutes  of  this  state,  on 
the  dissolution  of  a  corporation,  its  assets  become  a  trust  fund 
for  the  payment  of  its  debts,  and  these  include  debts  to  ma- 
ture as  well  as  accrued  indebtedness,  and  all  engagements 
entered  into  by  the  corporation  which  have  not  been  fully  sat- 
isted  or  canceled." 

In  Commonwealth  v.  Essex  Co.^  13  Gray,  239,  Justice  Shaw 
eaid:  "When,  under  power  in  a  charter,  rights  have  been  ac- 
quired and  become  vested,  no  amendment  or  alteration  of  the 
charter  can  take  away  the  property  or  rights  which  have  be- 
come vested  under  a  legitimate  exercise  of  the  powers  granted  ": 
Albany  R.  R.  Co.  v.  Brownell,  24  N.  Y.  345. 

The  case  of  City  of  Detroit  v.  Detroit  etc.  Plankroad  Co.,  43 
Mich  140,  is  not  only  in  point,  but  entitled  to  high  considera- 
tion on  account  of  the  distinction  as  a  constitutional  lawyer  of 
the  learned  judge  who  wrote  the  opinion  of  the  court.  The 
question  was,  whether  the  legislature  had  power  to  compel 
the  defendant  to  remove  its  toll-gates  from  within  the  city 
limits  after  they  had  been  lawfully  placed  there  under  the 
provisions  of  its  charter.  Judge  Cooley  says:  "It  cannot  be 
necessary  at  this  day  to  enter  upon  a  discussion  in  denial  of 
the  right  of  the  government  to  take  from  either  individuals  or 
corporations  any  property  which  they  may  rightfully  have 
acquired.  In  the  most  arbitrary  times,  such  an  act  was  rec- 
ognized as  pure  tyranny,  and  it  has  been  forbidden  in  Eng- 
land ever  since  Magna  Charta,  and  in  this  country  always. 
It  is  immaterial  in  what  way  the  property  was  lawfully  ac- 
quired, whether  by  labor  in  the  ordinary  avocations  of  life, 
by  gift,  or  descent,  or  by  making  a  profitable  use  of  a  fran- 
chise granted  by  the  state;  it  is  enough  that  it  has  become 
private  property,  and  it  is  thus  protected  by  the  'law  of  the 
land.'" 

And,  finally,  upon  this  branch  of  our  subject,  we  are  unable 
to  see  why  section  48  of  the  Law  of  1850  does  not  express  the 
rule  by  which  the  question  under  discussion  must  be  deter- 
mined. That  section  is  expressly  made  a  part  of  the  contract 
between  the  state  and  corporations  organized  thereunder,  and 
specially  provides  for  the  effect  which  an  exercise  of  the 
reserved  power  of  repeal  by  the  state  shall  have  upon  the 
franchises  of  the  company.  It  shall  not  impair  any  remedy 
existing  against  the  corporation,  its  directors  or  oflScers,  upon 
a  liability  previously  incurred.  This  was  the  contract  under 
which  the  dissolved  corporation  issued  its  stock,  mortgaged 
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its  francblBes,  entered  into  traffic  engagements,  and  contracted 
debts.  Creditors,  contractors,  and  stockholders  had  a  right 
to  rely  upon  the  promise  of  the  state,  that  the  annulment  of 
the  corporate  charter  should  not  affect  the  remedies  existing 
in  their  favor  against  the  corporation;  and  this  promise  is  a 
contract,  protected  by  the  provisions  of  the  federal  constitu- 
tion. 

In  the  absence  of  any  constitutional  provision  prescribing 
the  effect  of  such  repeal,  it  was  competent  for  the  legislature 
to  declare  what  that  should  be,  and  for  the  state  to  contract 
with  reference  to  such  a  declaration.  The  right  of  repeal,  as 
provided  by  the  constitution,  is  fully  recognized  by  the  act  of 
1850,  and  the  effect  of  the  exercise  of  the  power  upon  the 
rights  of  parties  affected  thereby  is  clearly  defined. 

We  are  therefore  of  opinion  that  the  statute  not  only  pre- 
scribes the  rule,  creates  the  contract,  and  regulates  the  rights 
of  the  parties  upon  the  exercise  by  the  state  of  the  power  of 
repeal,  but  it  also  correctly  formulates  the  prkiciple  of  law  ap- 
plicable to  the  situation.  We  think  it  necessary  to  refer  only 
to  some  of  the  leading  cases  cited  by  the  plaintiff's  attorney 
in  support  of  his  argument,  and  are  of  the  opinion  that  they 
are  not  controlling  authorities  upon  the  case  under  considera- 
tion. That  of  Greenwood  v.  Freight  Co.,  105  U.  S.  13,  was  an 
action  by  a  stockholder  in  the  Marginal  Company  against  the 
Freight  Company  and  others,  to  obtain  an  injunction  restrain- 
ing the  latter  company  from  taking  possession  of  the  railroad 
tracks  of  the  former  after  its  dissolution  by  legislative  action, 
and  running  cars  thereon.  The  Marginal  Company  had  re- 
fused to  assert  its  rights,  and  the  stockholder  was  therefore 
allowed  to  bring  his  suit  to  protect  his  interest  in  its  property. 
Judge  Miller  says  in  that  case:  "Personal  and  real  property 
acquired  by  the  corporation  during  its  lawful  existence,  rights 
of  contract,  or  choses  in  action  so  acquired,  and  which  do  not 
in  their  nature  depend  upon  the  general  powers  conferred  by 
the  charter,  are  not  destroyed  by  such  a  repeal,  and  the  courts 
may,  if  the  legislature  does  not  provide  some  special  remedy, 
enforce  such  rights  by  the  means  in  their  power.  The  rights 
of  the  share-holders  of  such  a  corporation  to  their  interests  in 
its  property  are  not  annihilated  by  such  a  repeal,  and  there 
must  remain  in  the  courts  the  power  to  protect  those  rights." 
It  was  further  held  that,  so  far  as  the  law  then  under  con- 
sideration authorized  one  corporation  to  take  and  use  the 
property  or  franchises  of  another,  it  was  sustainable  under  the 
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provisions  requiring  compensation  to  be  made  therefor  under 
the  power  of  eminent  domain. 

Neither  has  the  case  of  People  v.  Globe  M.  L.  Ins.  Co.,  91 
N.  Y.  174,  any  bearing  upon  the  questions  involved  in  this  dis- 
cussion.  It  was  held  in  that  case  that  contracts  for  personal 
services  contemplated  the  continued  existence  of  the  parties, 
and  when  either  of  them  died  it  necessarily  effected  a  termina- 
tion of  such  contracts. 

So,  too,  cases  depending  upon  the  effect  of  conditions  in  a 
grant  to  the  creation  of  corporate  life,  or  the  acquisition  of 
property  rights  thereunder,  are,  for  obvious  reasons,  foreign  to 
the  questions  involved  here. 

Here  the  grantee  has  performed  every  condition  essential  to 
its  creation  as  a  corporate  being,  and  its  capacity  to  acquire 
and  hold  property,  and  the  only  question  is  as  to  the  effect  of 
a  power  to  extinguish  the  corporate  life,  reserved  in  its  char- 
ter,  upon  its  property  rights. 

In  Erie  &  N.  E.  R.  R.  Co.  v.  Casey,  26  Pa.  St.  287,  301,  the 
question  arose  under  a  statute  which  specially  provided  that 
the  state  might  resume  all  rights  conferred  in  case  of  an 
abuse  or  misuse  of  the  powers  granted  to  the  corporation. 
Upon  an  alleged  abuse  of  power,  the  legislature  repealed  the 
charter  and  resumed  the  subject  of  the  grant.  The  corpora- 
tion forfeited  its  rights  by  its  voluntary  act.  The  reservation 
in  the  charter  was  expressly  made  a  condition  subsequent. 
The  case  was  between  the  representative  of  the  state  and  the 
railroad  corporation,  and  no  rights  of  creditors,  mortgagees,  or 
stockholders  were  involved  in  its  decision.  It  also  appears  by 
the  case  that  the  state  and  the  corporation  had  settled  their 
controversy  by  compromise  during  the  pendency  of  the  litiga- 
tion, and  it  can  hardly  be  said  to  have  involved  any  practical 
question. 

We  are  therefore  of  the  opinion  that  the  Broadway  Surface 
Company  took  an  indefeasible  title  to  the  land  necessary  to 
enable  it  to  construct  and  maintain  a  street-railroad  in  Broad- 
way, and  to  run  cars  thereon  for  the  transportation  of  freight 
and  passengers,  which  survived  its  dissolution. 

We  are  thus  brought  to  the  question  of  the  right  of  succes- 
sion to  the  property  of  a  dissolved  corporation  in  the  absence 
of  any  provision  in  the  act  of  dissolution  providing  for  such 
an  event. 

Sections  9  and  10,  title  3,  chapter  18,  part  1,  of  the  Revised 
Statutes,  seventh  edition,  132,  153,  seem  to  furnish  a  conclu- 
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sive  solution  to  the  inquiry.  They  read  as  follows:  *'  Sec. 
9.  Upon  the  dissolution  of  any  corporation  created  or  to  be 
created,  and  unless  other  persons  shall  be  appointed  by  the 
legislature,  or  by  some  court  of  competent  authority,  the  di- 
rectors or  managers  of  the  affairs  of  such  corporation  at  the 
time  of  its  dissolution,  by  whatever  name  they  may  be  known 
in  law,  shall  be  the  trustees  of  the  creditors  and  stockholders^ 
of  the  corporation  dissolved,  and  shall  have  full  power  to 
settle  the  affairs  of  the  corporation,  collect  and  pay  the  out- 
standing debts,  and  divide  among  the  stockholders  the  moneys 
and  other  property  that  shall  remain  after  the  payment  of 
debts  and  other  necessary  expenses.  Sec.  10.  The  persons 
BO  constituted  trustees  shall  have  authority  to  sue  for  and 
recover  the  debts  and  property  of  the  dissolved  corporation^ 
....  and  shall  be  jointly  and  severally  responsible  to  the 
creditors  and  stockholders  of  such  corporation,  to  the  extent 
of  its  property  and  effects  that  shall  come  into  their  hands." 

From  these  sections  it  would  seem  that  upon  the  dissolution 
of  this  corporation,  its  remaining  trustees  became  vested  with 
the  title  of  its  property,  and  responsible  to  its  creditors  and 
stockholders  for  the  value  thereof.  By  operation  of  law  a 
vested  right  of  action  accrued  to  all  creditors  and  stockhold- 
ers immediately  on  the  dissolution  against  such  trustees  for 
the  value  of  all  property  which  did  or  might,  by  the  exercise 
of  reasonable  diligence,  come  into  their  hands.  This  was  a. 
liability  which  after  it  once  attached  was  beyond  the  consti- 
tutional power  of  the  legislature  to  release  or  discharge:  Dask 
V.  Vankleeck,  7  Johns.  577;  5  Am.  Dec.  291. 

The  evidence  is  undisputed  that  upon  the  dissolution,  de- 
clared by  the  legislature,  the  trustees  took  possession  of  tho 
railroad  property,  and  surrendered  its  operation  to  the  mort- 
gagees of  such  railroad.  This,  in  the  absence  of  any  objection 
on  the  part  of  creditors  or  stockholders,  they  had  undoubted 
authority  to  do,  and  the  possession  of  such  mortgagees  there- 
after was  the  possession  of  such  trustees.  They  undoubtedly 
became  liable  for  the  value  of  such  property  to  creditors  and 
stockholders  by  virtue  of  such  possession,  and  their  authority 
to  administer  the  assets  of  the  corporation  for  the  purpose  of 
discharging  such  liability  became  fixed  by  the  law  existing  at 
the  time  the  liability  was  incurred.  The  cases  in  this  state 
fully  support  these  propositions.  As  was  said  by  the  chan- 
cellor in  Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  128,  11  Am.  Dec. 
417:  "The  reasonable  construction  of  the  act  is,  that  the  trus- 
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tees  succeeded  to  all  the  rights  and  privileges  of  directors,  and 
■to  the  same  means  of  defense." 

In  McLaren  v.  Pennington,  1  Paige,  102,  it  was  held,  as 
-stated  in  the  head-note,  that  "  where  an  act  of  incorporation 
is  repealed,  all  the  property  and  rights  of  the  corporation  be- 
xjome  vested  in  the  directors  then  in  office,  or  in  such  persons 
as  by  law  have  the  management  of  the  business  of  the  corpo- 
ration, in  trust  for  the  stockholders  and  creditors,  unless  the 
repealing  law  provides  for  the  appointment  of  other  persons 
than  the  officers  of  the  corporation  as  trustees." 

In  Heath  v.  Barmore,  50  N.  Y.  305,  Judge  Rapallo  said: 

j  ^'  Under  the  provisions  of  1  Revised  Laws,  248,  and  1  Revised 

'Statutes,  600,  sections  9  and  10,  upon  the  dissolution  of  a  cor- 

'  poration,  the  directors  or  managers  at  that  time  become  trus- 
tees of  its  property  (unless  some  other  custodian  is  appointed) 
for  the  purpose  of  paying  the  debts  of  the  corporation,  and 

^xlividing  its  property  among  its  stockholders,  and  these  provis- 
ions apply  as  well  to  the  real  estate  as  to  the  personal  prop- 

^  €rty  of  corporations.  Consequently,  where  lands  are  conveyed 
ibsolutely  to  a  corporation  having  stockholders,  no  reversion 

'or  possibility  of  a  reverter  remains  in  the  grantor." 

Allen,  J.,  in  Central  City  Savings  Bank  v.  Walker,  66  N.  Y. 
428,  speaking  of  the  ownership  of  pr6perty  and  the  property 
rights  of  a  corporation,  said:  "During  the  life  of  the  corpora- 
tion, the  body  corporate  was  the  legal  owner,  and  upon  the 
expiration  of  the  charter,  the  legal  title  vested  in  the  trustees 
in  office,  at  the  time,  in  trust  for  the  creditors  and  stock- 
holders." 

There  can  be  no  valid  distinction  between  property  held  in 
trust  and  that  owned  by  individuals  in  respect  to  the  protec- 
tion afforded  to  it  by  the  constitution.  The  reason  for  its 
protection  is  equally  strong  in  either  case,  and  the  inviolability 
of  the  title  is  in  both  cases  beyond  the  reach  of  legislative 
action:  Trustees  Dartmouth  College  v.  Woodward,  4  Wheat.  518. 
It  then  remains  for  us  to  consider  the  validity  of  the  pro- 
visions of  chapters  271  and  310  of  the  Laws  of  1886.  Wo  are 
fully  impressed  with  the  importance  of  this  question,  and  the 
well-settled  principles  of  construction  which  require  every 
statute  to  be  so  construed  as  to  uphold  its  constitutionality, 
if  that  may  be  done  by  a  fair  and  reasonable  interpretation  of 
its  language. 

Another  rule,  equally  well  settled,  precludes  courts  from 

inquiring  into  the  motives  of  legislatures  in  making  laws,  and 


710  People  v.  O'Brien.  [New  Yorfc, 

to  consider  them  simply  with  reference  to  their  legal  efifect, 
upon  the  rights  of  persons  subjected  to  their  operation. 

If,  however,  upon  such  examination  it  is  found  that  con- 
stitutional rights  will  be  invaded  by  the  operation  of  the  stat- 
ute, it  is  the  duty  of  courts  to  protect  them  by  declaring  the 
invalidity  of  the  statute. 

Upon  such  examination,  we  are  of  the  opinion  that  chapter 
271  of  the  Laws  of  1886  is  unconstitutional  and  void.  Its 
provisions  show  a  naked  and  undisguised  attempt  to  take 
away  from  the  Broadway  Surface  company  and  its  stock- 
holders and  creditors  its  property,  and  bestow  the  benefit 
thereof  upon  the  municipality  of  New  York.  The  act  attempt* 
to  preserve  the  validity  of  the  consents  held  by  the  corpora* 
tion,  notwithstanding  its  dissolution,  and  directs  their  sale  and 
transfer  to  the  purchaser,  and  the  payment  of  the  purchase 
price  to  the  city. 

These  consents  were  the  muniments  of  title  to  the  enjoy- 
ment of  the  rights  acquired  thereunder  by  the  railroad  cor- 
poration, and  could  not  be  lawfully  retained  in  existence  or 
transferred,  except  by  its  consent,  manifested  in  some  of  the 
ways  provided  by  law.  Their  possession  by  any  lawful  trans- 
feree would  entitle  him  to  the  exercise  and  use  of  the  rights 
thereby  conferred.  The  attempt  to  transfer  them  to  a  third 
party  by  the  mere  force  of  the  statute,  without  the  consent  or 
knowledge  of  their  lawful  owners,  was  an  effort  to  change  their 
ownership  without  due  process  of  law:  Parker  v.  Browning,  8 
Paige,  388;  35  Am.  Dec.  717. 

Such  legislation  has  been  frequently  and  emphatically  con- 
demned: Taylor  v.  Porter,  4  Hill,  147;  40  Am.  Dec.  274  j 
Wynehamer  v.  People,  13  N.  Y.  434;  Westervelt  v.  Gregg,  12 
Id.  202;  62  Am.  Dec.  160;  Kilboum  v.  Thompson,  103  U.  8. 
168. 

In  speaking  of  the  reserved  power  to  alter,  amend,  and 
repeal  laws  authorizing  incorporations,  in  People  v.  Boston  and 
Albany  R.  R.  Co.,  70  N.  Y.  570,  Judge  Earl  says:  "Under  thi» 
reserved  power,  the  legislature  may  impose  upon  railroad  cor- 
porations such  additional  restrictions  and  burdens  as  the 
public  good  requires.  It  may  not  confiscate  property,  but  it 
cannot  be  doubted  that  it  may  do  all  that  is  required  by  the 
act  of  1874." 

Judge  Thompson  said,  in  Dash  v.  Van  Vleeck,  7  Johns.  477, 
5  Am.  Dec.  291:  "It  is  repugnant  to  the  first  principles  of  jus- 
tice, and  the  equal  and  permanent  security  of  rights,  to  take  hy 
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law  the  property  of  an  individual  without  his  consent,  and 
give  it  to  another." 

The  main  argument  presented  to  maintain  the  constitution- 
ality of  this  act  is  the  assertion  that  these  consents  do  not 
constitute  property  within  the  usual  signification  of  that  term. 
We  have  considered  that  question,  and  do  not  agree  with  the 
claim.  In  view  of  the  fact  that  the  statute  expressly  contem^ 
plates  their  sale,  transfer,  and  acquisition  by  a  purchaser,  it 
would  seem  unnecessary  to  go  further  to  prove  the  fallacy  of 
such  a  contention. 

These  remarks  apply  with  equal  force  to  chapter  310.  The 
plaintiff  has  argued  the  case  upon  the  assumption  that  the 
chapter  referred  to  applies  to  the  Broadway  Surface  Railroad 
Company,  and  should  control  the  proceedings  to  wind  up  its 
affairs.  That  company  was,  however,  dissolved  on  January 
4th,  and  the  act  now  under  consideration  was  not  passed 
until  January  11th  thereafter,  and  could  not  have  retroactive 
effect  unless  its  language  expressly  required  it.  We  can  see 
no  ground  for  such  a  contention,  unless  we  look  beyond  the 
language  of  the  act  and  speculate  as  to  the  motives  of  the 
legislature  in  passing  it.  The  act  does  not  purport,  in  terms, 
to  have  a  retroactive  operation,  and  it  is  contrary  to  settled 
principles  to  give  it  such,  unless  there  is  something  in  the 
language  of  the  act  requiring  this  to  be  done. 

Section  1  provides:  "Whenever  any  corporation  organized 
under  the  laws  of  this  state  shall  be  annulled  and  dissolved 
by  an  act  of  the  legislature,  it  shall  be  the  duty  of  the  attor- 
ney-general ....  to  bring  a  suit  ....  to  wind  up  the 
affairs  of  the  corporation." 

This  language  looks  plainly  to  prospective  cases  arising 
under  the  act,  and  those  only,  and  there  is  nothing  in  the 
body  of  the  act  to  show  that  the  legislature  intended  it  to 
apply  to  a  dissolution  already  accomplished. 

The  character  of  a  statute  is  to  be  determined  by  its  pro- 
visions, and  not  by  its  title:  People  v.  McCann,  16  N.  Y.  58; 
69  Am.  Dec.  642;  but  when  its  language  is  ambiguous  and 
doubtful,  resort  may  be  had  to  its  title  and  the  occasion  of  its 
enactment  to  explain  an  ambiguity  in  its  terms.  There  is 
no  ambiguity  in  the  terms  of  this  act,  and  nothing  to  indicate 
an  intention  to  give  it  retroactive  operation.  The  application 
of  the  act  to  the  Broadway  Surface  Company  can  be  sustained 
only  upon  the  theory  that  such  act  applies  to  all  corporations 
whatsoever,  theretofore  dissolved  by  legislative  act,  however 
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remote  in  point  of  time  such  dissolution  may  have  been 
eflFected.  Whether  there  are  such  cases  or  not,  we  are  not 
informed,  but  we  are  invited  to  adopt  a  rule  which  would 
relate  back  and  cover  such  cases  if  they  exist. 

We  think  such  a  decision  would  conflict  with  settled  rulea 
of  construction.  In  New  York  etc.  R.  R.  Co.  v.  Van  Horn,  67 
N.  Y.  473,  it  was  held  that  a  legislative  intent  to  violate  the 
constitution  will  not  be  assumed,  nor  will  a  law  be  so  con- 
Btrued  as  to  give  it  a  retroactive  efiect  when  it  is  capable  of 
any  other  construction;  and  that  if  all  of  its  language  can  be 
Batisfied  by  giving  it  prospective  operation  only,  that  con- 
struction will  be  given  to  it. 

In  the  case  of  Dash  v.  Van  Kleeck,  7  Johns.  477,  5  Am.  Dec. 
291,  it  was  decided  that  it  is  a  principle  of  universal  jurispru- 
dence that  laws,  civil  and  criminal,  must  be  prospective,  and 
cannot  have  a  retroactive  effect;  and  in  Benton  v.  Wicktoire, 
54  N.  Y.  229,  the  court  declared  that  neither  original  statutes 
nor  amendments  can  have  any  retroactive  efiFect,  unless,  in 
exceptional  cases,  the  legislature  so  declare:  People  v.  Super- 
visors, 43  Id.  130;  People  v.  McCall,  94  Id.  587;  N.  Y.  &  0. 
M.  R.  R.  Co.  V.  Van  Horn,  57  Id.  473.  The  power  of  the 
legislature  to  give  retroactive  operation  to  a  statute  in  some 
cases  is  conceded,  but  we  believe  that,  to  have  such  effect,  it 
should  declare  its  purpose  in  plain  and  unmistakable  lan- 
guage, and  that  so  unusual  a  signification  should  not  be 
attributed  to  it  by  resorting  to  vague  and  equivocal  infer- 
ences which  have  no  support  in  the  language  employed. 
Such  an  interpretation  would  most  emphatically  be  forbidden 
when  it  would  interfere  with  vested  rights.  If  we  were  at 
liberty  to  inquire  into  the  circumstances  under  which  this  act 
was  passed,  and  its  connection  with  other  legislation  of  the 
eame  period,  we  might  conjecture  that  the  legislature  designed 
it  to  apply  to  the  Broadway  Surface  Railroad  Company;  but 
it  has  not  so  expressed  itself  in  the  act,  and  the  rules  of  con- 
struction to  which  we  have  referred  forbid  us  from  supplying 
the  language  necessary  to  give  it  such  effect:  Benton  v.  Wick- 
vnre,  54  N.  Y.  226.  But,  assuming  that  the  act  was  intended 
to  apply  and  retroactive  effect  be  given  to  it,  we  are  of  opinion 
that  its  material  provisions  are  open  to  many  serious  objec- 
tions which  cannot  be  obviated  or  reconciled  with  the  pro- 
visions of  the  fundamental  law. 

A  receiver  is  the  representative  of  the  debtor.  It  is  his 
duty  to  scrutinize  the  claims  made  against  the  estate,  and 
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reject  and  defend  against  those  he  believes  to  be  unfounded  or 
illegal.  He  cannot  be  impartial  in  a  litigation  between  him- 
eelf  and  creditors  as  to  such  claims.  A  law,  therefore,  which 
makes  such  a  party  the  referee  to  take  the  proof  of  claims, 
and  the  judge  to  determine  the  materiality  of  evidence  offered 
in  their  support,  violates  a  fundamental  rule  in  the  adminis- 
tration of  justice.  No  man  can  be  a  judge  in  his  own  case, 
and  it  is  immaterial  whether  he  is  a  party  in  his  own  right  or 
as  trustee  of  an  express  trust;  in  either  event  he  is  a  party  to 
the  action,  interested  therein  and  precluded  from  acting  in  a 
judicial  capacity  in  the  determination  of  such  a  case.  Nemo 
debet  esse  judex  in  propria  causa.  This  law  is  objectionable 
also  because  it  makes  proof  of  the  cost  of  the  obligation  the 
measure  of  the  creditor's  recovery,  instead  of  the  liability  of 
the  debtor  as  shown  by  the  terms  of  his  contract.  And,  again, 
it  requires  the  creditor  to  accept  payment  of  an  obligation 
before  maturity.  The  time  of  payment  of  a  pecuniary  obliga- 
tion is  a  material  provision  in  such  contract,  and  we  know  of 
no  authority  to  require  a  creditor  to  accept  payment  in  ad- 
vance, any  more  than  one  to  compel  such  payment  by  the 
debtor.  Each  party  has  the  right  to  stand  on  the  letter  of 
his  contract,  and  perform  it  according  to  its  terms.  But  an 
objection  to  this  act,  even  more  serious  than  those  considered, 
irf  found  in  the  provision  for  the  appointment  of  a  receiver  of 
the  property  of  the  dissolved  corporation,  and  the  transfer  of 
its  assets  to  him  by  force  of  the  statute,  after  the  title  thereto 
had  become  vested  in  its  directors. 

It  will  not  be  claimed  that  the  appointment  of  such  a 
receiver  by  the  court  in  an  action  against  a  stranger,  without 
notice  to  the  trustees,  in  the  absence  of  the  authority  conferred 
by  chapter  310,  would  confer  upon  him  title  to  property  pre- 
viously vested  in  others:  Parker  v.  Browning,  8  Paige,  388;  35 
Am.  Dec.  717.  We  cannot  see  how  this  case  differs  from  the 
one  supposed.  The  only  authority  the  court  had  for  making 
the  appointment  was  derived  wholly  from  the  provisions  of 
this  act,  and  the  court  was  not  thereby  invested  with  any 
judicial  authority  or  discretion,  except  that  of  designating  the 
holder  of  the  title  assumed  to  be  transferred  by  the  act.  The 
court  has,  by  virtue  of  its  general  jurisdiction  over  trusts, 
authority  to  appoint  to  a  vacant  trusteeship,  and  perhaps,  for 
cause,  to  remove  fraudulent,  dishonest,  or  incompetent  trus- 
tees, and  appoint  others  to  perform  the  duties  of  the  trust  ia 
order  to  avoid  a  failure  thereof;  but  we  know  of  no  authority 
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for  a  court  to  appoint  a  receiver  of  property  vested  in  trustees^ 
without  cause  and  without  notice  to  them,  or  opportunity- 
afforded  to  defend  their  title  and  possession.  As  was  said  by 
Judge  Earl  in  Stuart  v.  Palmer,  74  N.  Y.  184, 30  Am.  Rep.  289: 
"  Due  process  of  law  requires  an  orderly  proceeding  adapted 
to  the  nature  of  the  case,  in  which  the  citizen  has  an  opportu- 
nity to  be  heard,  and  to  defend,  enforce,  and  protect  his  rights. 
A  hearing  and  an  opportunity  to  be  heard  is  absolutely  essen- 
tial. We  cannot  conceive  of  due  process  of  law  without  this." 
And  the  chancellor  had  previously  said  in  Verplanck  v.  M. 
Ins.  Co.,  2  Paige,  450:  "Another  fatal  objection  to  the  regu- 
larity of  these  proceedings  is,  that  the  appellants  were  deprived 
of  the  possession  of  their  property  without  having  an  oppor- 
tunity of  being  heard,  and  without  any  suflficient  cause  for 
such  a  summary  proceeding.  By  the  settled  practice  of  the 
court  in  ordinary  suits,  a  receiver  cannot  be  appointed,  ex 
parte,  before  the  defendant  has  had  an  opportunity  to  be  heard 
in  relation  to  his  rights  ":  Devoe  v.  Ithaca  etc.  R.  R.  Co.,  5  Paige, 
521;  Ferguson  v.  Crawford,  70  N.  Y.  256;  26  Am.  Rep.  589. 
As  we  have  seen,  the  property  of  this  corporation  vested  in  the 
persons  who  were  its  directors  at  the  time  of  its  dissolution. 
They  took  it  as  trustees  for  stockholders  and  creditors,  and 
were  not  made  parties  to  the  action  in  which  the  receiver  wa& 
appointed.  No  legislation  can  authorize  the  appointment  of  a 
receiver  of  the  property  of  A  in  an  action  against  C,  without 
violating  the  provisions  of  the  constitution  in  relation  to  the 
taking  of  property  without  due  process  of  law.  That  the  legis- 
lature might  amend  the  provisions  of  the  Revised  Statutes  in 
relation  to  the  devolution  of  property  of  dissolved  corporations, 
is  indisputable,  and  if  it  had  done  so  in  the  act  of  dissolution, 
or  previously,  it  would  undoubtedly  have  prevented  the  vest- 
ing of  the  property  in  trustees;  but  this  it  did  not  do,  and  it 
had  no  authority,  by  mere  force  of  legislative  enactment,  to 
take  vested  property  from  one  individual  or  truStee  and  give 
it  to  another:  McLaren  v.  Pennington,  1  Paige,  102;  Trustees 
Dartmouth  College  v.  Woodward,  4  Wheat.  518. 

These  conclusions  must  result  in  the  condemnation  of  the 
scheme  by  which  it  was  attempted  to  wind  up  the  aflfairs  of 
the  Broadway  Surface  Railroad  Company,  as  the  provision  for 
bringing  an  action  by  the  attorney-general  to  wind  up  it» 
affairs  was  incidental  merely,  and  so  intimately  connected 
with  the  general  plan  of  the  scheme  that  it  cannot  be  supposed 
it  would  have  been  enacted  except  in  connection  with  the 
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other  provisions  of  the  act.  We  therefore  think  this  law  is 
obnoxious  to  the  objection  that  it  assumes  to  take  property 
without  due  process  of  law,  and  impairs  the  obligation  of  con- 
tracts. The  questions  as  to  the  rights  of  the  several  parties 
under  the  traffic  contracts  are  not  before  us  in  such  form  as  to 
authorize  us  to  pass  definitely  upon  them;  but  we  may  prop- 
erly, in  this  action,  determine  their  validity  so  far  as  any  ob- 
jections are  made  to  them  by  the  plaintiff  in  this  action. 
The  plaintiff  has  not  alleged  any  want  of  power  on  the  part  of 
the  defendant  corporations  to  run  cars  over  the  Broadway  Sur- 
face railroad  under  their  respective  charters,  and  that  ques- 
tion must  be  left  until  the  attorney-general  arraigns  them  in  a 
direct  action  for  usurpation:  People  v.  B.,  F.,  &  C.  I.  R.  R. 
Co.,  89  N.  Y.  93;  Denike  v.  New  York  &  R.  L.  &  C.  Co.,  80  Id. 
599. 

It  is  claimed  that  the  contract  with  the  Broadway  and 
Seventh  Avenue  railroad  is  void  because  it  is  made  with  a 
company  owning  a  parallel  railroad.  The  trial  court  found 
that  it  was  parallel  to  the  Broadway  Surface  railroad.  Assum- 
ing, for  the  purposes  of  this  decision,  that  this  was  a  question 
of  fact  and  not  of  law,  and  that  we  are  bound  by  the  finding^ 
we  do  not  conceive  that  fact  to  be  conclusive  on  the  question. 
The  material  ground  upon  which  the  contention  is  based  is 
the  proviso  to  section  15,  chapter  252,  Laws  of  1884,  authoriz- 
ing companies  organized  thereunder  to  lease  or  transfer  their 
rights  to  run  upon  or  over  any  portion  of  their  railroad  tracks 
to  any  other  street  surface  railroad  company  authorized  to  run 
upon  such  route.  The  proviso  is,  that  the  section  should  not 
be  construed  to  authorize  any  of  such  companies  "  to  lease  its 
rights  or  franchises  "  to  any  other  company  owning  and  oper- 
ating a  road  parallel  thereto. 

By  these  contracts,  the  Broadway  Surface  railroad  acquired 
the  right  from  the  Broadway  and  Seventh  Avenue  railroad^ 
and  from  the  Twenty-third  Street  Railroad  Company,  to  run 
cars,  and  make  a  continuous  trip  for  a  single  fare,  to  th» 
termination  of  their  respective  roads,  over  the  tracks  of  such 
roads;  and  such  roads,  from  their  respective  points  of  connec- 
tion, were  thereby  respectively  authorized  to  run  cars  over  tho 
Broadway  Surface  railroad.  That  these  rights  were  valuable 
and  inured  largely  to  the  convenience  and  benefit  of  the 
traveling  public,  is  not  now  denied. 

The  uniform  course  of  legislation  in  reference  to  street-rail- 
roads shows  a  policy  on  the  part  of  the  state  to  facilitata 
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arrangements  for  the  connection  of  continuous  lines,  and 
the  transfer  of  passengers  from  one  road  to  another,  with  the 
Tiew  of  giving  the  longest  service  possible  to  the  public  with- 
out increase  of  fare.  It  can  hardly  be  supposed  that  the 
legislature,  while  expressly  making  provisions  for  such  fa- 
cilities, intended  to  proscribe  companies  connecting  with 
another  road,  which  happened  to  own  a  line  parallel  for 
a  certain  portion  of  its  length,  but  which  also  owned  other 
lines  extending  beyond  the  parallel  portion,  from  the  benefits 
to  be  derived  from  a  traflSc  contract.  It  seems  to  us  that  the 
obvious  intent  of  this  provision  was  to  avoid  the  monopoly  of 
parallel  lines,  and  prevent  the  acquisition  by  one  railroad 
company  of  the  exclusive  possession  and  control  of  such  lines. 
It  therefore  prohibits  leases  to  parallel  roads.  This  does  not, 
and  in  our  judgment  was  not  intended  to,  preclude  such  com- 
panies from  making  traffic  contracts  for  the  partial  use  of 
their  respective  routes  beyond  the  line  of  parallelism.  These 
contracts  were  not  in  terms  or  in  eflfect  leases  of  such  rights, 
and  did  not  surrender  possession  or  control  of  the  road  by  its 
original  owner.  Such  contracts  were  also  authorized  by  chap- 
ter 218  of  the  Laws  of  1839,  and  we  do  not  consider  that  statute 
to  have  been  repealed  by  the  proviso  of  the  act  of  1884,  or 
other  legislation  on  the  subject. 

There  are  many  other  interesting  and  important  questions 
presented  by  the  briefs  of  the  able  counsel  for  the  respective 
parties  which  it  might  be  proper  to  discuss,  were  it  not  that 
the  demands  made  by  the  claims  of  practical  litigation  upon 
our  time  are  so  imperative  as  to  forbid  the  consideration  of 
abstract  and  speculative  investigations.  Such  questions  must 
be  left  to  occasions  when  parties  actually  aggrieved  present 
them  in  a  litigation  where  their  consideration  is  essential  to 
the  determination  of  rights.  The  views  expressed  lead  to  a 
denial  of  the  relief  sought  in  the  action  by  the  plaintiff. 

The  judgments  of  the  special  and  general  terms  should  bo 
reversed,  and  the  complaint  dismissed,  with  costs  to  the  de- 
fendant other  than  the  receiver, 

Andrews  and  Earl,  JJ.,  concurred  in  the  result,  upon  these 
grounds:  1.  The  annulling  act  is  constitutional  and  valid, 
and  its  effect  was  only  to  take  the  life  of  the  corporation; 
2.  All  the  property  of  the  corporation,  including  its  street 
franchises  and  its  mortgages  and  valid  contracts,  including 
what  are  called  the  traffic  contracts  with  other  railway  com- 
panies, survived;  3.  The  act,  chapter  271,  is  unconstitutional; 
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4.  That  act,  and  the  act,  chapter  310,  are  parts  of  the  same 
scheme  adopted  by  the  legislature  for  the  purpose  of  winding 
up  the  affairs  of  the  corporation,  and  disposing  of  and  dis- 
tributing its  property.  The  main  features  of  the  latter  act 
are  unconstitutional  and  void,  and  thus  so  much  of  the  legis- 
lative scheme  has  failed  that  there  is  not  enough  left  to  save 
the  whole  act  from  condemnation;  .5.  As  the  latter  act  is  thus 
wholly  void,  and  this  action  is  founded  and  depends  solely 
upon  it,  there  is  no  warrant  for  its  maintenance,  and  there- 
fore the  judgment  should  be  reversed,  and  compalint  dismissed. 
Judgment  accordingly. 

Effect  of  DissolittIon  of  CoRtoHAMON,  whether  by  Repeal  of  rrsr 
Charter  or  Otherwise.  —  In  the  notes  to  State  Bank  v.  State,  12  Am.  Dec 
239,  May  v.  State  Bank  of  North  Carolina,  40  Id.  737,  and  Miners'  Ditch  Co* 
v.  Zellerbaeh,  99  Id.  336  et  seq.,  the  subject  of  the  dissolution  of  corporations 
has  been  treated  at  some  length.  In  those  notes  it  is  shown  that  at  commoa 
law,  upon  the  dissolution  or  civil  death  of  a  corporation,  its  real  estate  re- 
verted to  the  original  owners  or  their  heirs,  its  personal  property  vested  in 
the  state  or  sovereign,  and  all  debts  due  to  or  from  it  were  by  operation  of  law 
extinguished.  And,  what  is  more  remarkable,  that  there  have  been  courts  ia 
this  country,  even  since  the  adoption  of  the  constitution  of  the  United  States^ 
which  have  upheld  this  doctrine.  It  is  difficult  to  comprehend  how  any 
American  court  could  conceive  that  such  a  doctrine  was  in  harmony  with  th» 
provisions  of  the  federal  constitution  and  the  principles  of  American  juris* 
prudence.  In  two  of  the  states  whose  courts  at  an  early  day  recognized  thi» 
rule  of  the  English  common  law  as  in  force,  subsequent  decisions  have  ex- 
pressly overruled  the  earlier  decisions  on  this  point.  In  State  Bank  v.  State, 
1  Blackf.  267,  12  Am.  Dec.  234,  the  supreme  court  of  Indiana  decided  that  tho 
effects  of  a  dissolution  of  a  corporation  at  common  law  were:  1.  That  its  lands 
and  tenements  reverted  to  the  person  by  whom  they  were  granted  to  the  corpo« 
ration;  2.  Its  goods  and  chattels  vested  in  the  crown;  3.  The  debts  due  to  and 
from  it  were  extinguished.  But  in  the  case  of  State  v.  Bailey,  1 6  Ind.  46,  52, 
79  Am.  Dec.  405,  41],  Perkins,  J.,  in  delivering  the  opinion  of  the  court  said: 
"  It  may  be  observed,  further,  that  the  supreme  court  of  the  United  States  ia 
Bacon  v.  Robertson,  18  How.  480,  has  held  that  on  the  dissolution  of  a  onc& 
legal  corporation,  its  personal  and  real  property  become  assets  for  the  pay> 
ment  of  its  debts  and  distribution  among  the  stockholders,  contrary  to  the 
doctrine  asserted  in  most  elementary  works;  and  in  State  Bank  v.  State, 
tupra.  This  doctrine  seems  to  us  to  be  right. "  In  the  cases  of  Commercial 
Bank  of  Natchez  v.  Chambers,  8  Smedes  &  M.  9,  and  Coulier  v.  Robertson,  24 
Miss.  278,  57  Am.  Dec.  168,  the  high  court  of  errors  and  appeals  held  that 
this  rule  of  the  English  common  law,  except  as  modified  by  statute,  was  ia 
force  in  the  state  of  Mississippi.  But  Campbell,  J.,  delivering  the  opinion  of 
the  supreme  court  of  that  state  in  the  case  of  Bank  of  Mississippi  v.  Duncan^ 
66  Miss.  173,  said:  "The  injustice  of  the  common-law  rule,  and  its  '  hostility 
to  the  more  enlightened  spirit  of  the  age, '  were  urged  upon  the  high  court  of 
errors  and  appeals  by  counsel,  who  insisted  that  it  was  condemned  by  reason 
and  the  principles  of  modern  and  enlightened  jurisprudence;  but  the  tirm 
answer  of  the  court  was,  that,  except  as  modified  by  statute,  the  common* 
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law  mle  on  this  subject  was  in  foil  force  and  operation  in  this  state.  Wa 
have  no  hesitation  to  declare  onr  fall  concnrrence  with  the  views  of  connsel 
on  this  point,  and  our  dissent  from  the  view  of  the  high  conrt  of  errors  and 
Appeals  announced  in  the  case  of  Coulter  v.  Robertaon,  24  Miss.  278. "  And 
the  legislature  of  that  state  has  enacted  that,  "on  the  final  dissolution  of  any 
corporation,  either  by  judgment  or  otherwise,  all  its  real  and  personal  estate 
shall  be  vested  in  the  individuals  who  may  have  been  members  of  the  corpo- 
ration,  or  stockholders,  in  their  respective  proportions,  who  shall  hold  the 
same  as  tenants  in  common;  ....  and  debts  due  to  and  from  the  corpora- 
tion shall  not  be  extinguished  by  its  dissolution":  Rev.  Code  Miss.  ISSO, 
«ec.  1040.  In  the  case  of  Fox  v.  Horah,  I  Ired.  Eq.  358,  36  Am.  Dec.  48, 
the  supreme  court  of  North  Carolina  held  that  the  English  common-law  doc- 
trine heretofore  stated  was  in  force  in  that  state.  And  this  decision  has 
l>een  approved  in  Malloy  v.  Mallett,  6  Jones  Eq.  345.  It  would  appear,  how- 
ever,  that  the  injustice  likely  to  result  from  the  application  of  such  a  doc- 
trine has  been  avoided  by  the  interposition  of  the  courts  of  equity  in  that 
«tate,  for  Smith,  C.  J.,  in  delivering  the  opinion  of  the  court  in  Von  Olahn  v. 
De  Basset,  81  N.  C.  467,  473,  referring  to  these  cases,  said:  "  These  decisions 
were  made  and  these  conclusions  reached  after  full  discussion  and  careful  con- 
nderation  by  as  able  jurists  as  ever  presided  in  this  court,  and  our  reluctance 
to  disturb  them  after  so  long  an  acquiescence  by  the  profession  could  be 
overcome  only  by  the  clearest  convictions  of  their  error.  They  rest,  however, 
upon  strictly  legal  principles,  well  settled  by  authority,  and  carried  to  their 
logical  results,  the  soundness  of  which,  in  their  applications  to  the  facts  be- 
fore the  court,  we  are  not  disposed  nor  is  it  necessary  to  question  or  contro- 
vert. But  a  remedy  has  been  suggested,  and  in  numerous  cases  applied, 
which  may  seem  to  conflict  with  the  decisions  of  this  court,  by  calling  into 
exercise  on  behalf  of  the  creditors  or  others  interested  the  equitable  jurisdic- 
tion of  the  conrt,  interposing  and  affording  relief  when  none  is  admissible  at 
law,  and  for  the  very  reason  that  there  is  no  legal  remedy.  While  it  is 
manifest  that  by  its  dissolution  the  corporation  ceases  to  exist,  and  can  sus- 
tain the  relations  of  neither  creditor  nor  debtor  towards  others,  and  hence 
debts  to  or  from  it  become  extmct  at  law,  it  is  luequitaoie  tnac  creditors 
flhould  go  unpaid,  when  there  are  funds  or  debts  of  the  defunct  corporation 
which  ought  to  be  applied  in  payment,  simply  for  want  of  some  legal  being 
intervening  between  the  creditors  and  debtors  of  the  corporation,  with 
capacity  to  make  the  collection  and  adjustment.  Accordingly,  acting  upon 
the  maxim  that  trusts  shall  not  fail  for  want  of  a  trustee,  and  regarding  the 
debts  and  other  property  of  the  dissolved  corporation  as  the  property  of  its 
creditors  to  the  extent  of  their  respective  claims,  the  court  of  equity  will 
•tretch  out  its  arms  and  gather  up  and  collect  the  assets,  though  there  be  no 
strict  legal  owner  to  assert  his  right,  and  will  appropriate  and  distribute 
them  among  the  creditors,  and  subordinate  thereto,  among  its  secondary  credi- 
tors, the  stockholders  themselves.  The  exercise  of  this  equitable  power, 
though  not  adverted  to  in  the  cases  cited,  is  not  denied,  nor  is  it  inconsi3t«nt 
with  the  principle  therein  declared.  The  remedy  suggested  grows  out  of 
those  rigorous  rules  of  the  common  law,  and  is  the  ofispring  of  necessity  to 
prevent  ^  failure  of  justice. " 

These  are  the  principal  states  in  which  the  common-law  doctrine  on  this 
subject  has  been  recognized.  There  are  to  be  found  in  the  reports  of  other 
states  statements  of  this  doctrine  of  the  English  common  law,  but  many  of 
them  are  rather  a  display  of  the  writer's  common-law  learning  than  a  state- 
ment of  the  legal  principles  to  be  applied  in  the  practical  determination  of 
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the  questions  involved  in  the  cases.  We  doubt  very  much  if  any  modem 
American  case  can  be  found  in  which,  by  the  judgment  of  the  court,  tha 
property,  either  real  or  personal,  of  a  corporation  haa  been  taken  from  its 
creditors  and  stockholders  and  transferred  to  other  persons  or  corporations^ 
or  appropriated  to  the  use  of  the  state,  without  provision  made  for  compen- 
sation. The  supreme  court  of  the  United  States  has  never  recognized  tha 
existence  in  this  country  of  any  such  rule  of  law  as  that  claimed  to  have  been 
the  rule  of  the  English  common  law  in  reference  to  the  property  of  a  dis- 
eolved  corporation.  On  the  contrary,  that  tribunal  has  uniformly  held  that 
the  property  of  such  a  corporation  constitutes  a  trust  fund  for  the  payment 
of  its  creditors,  and  for  distribution  among  its  stockholders.  Mr.  Justice 
Miller,  in  delivering  the  opinion  of  the  court  in  Greenwood  v.  Freight  Co.,  105 
U.  S.  13,  19,  said:  "Personal  and  real  property,  acquired  by  the  corporation 
during  its  lawful  existence,  rights  of  contract  or  choses  in  action  so  acquired, 
and  which  do  not  in  their  nature  depend  upon  the  genera]  powers  conferred 
by  the  charter,  are  not  destroyed  by  such  a  repeal;  and  the  courts  may,  if 
the  legislature  does  not  provide  some  special  remedy,  enforce  such  rights  by 
the  means  within  their  power.  The  rights  of  the  share-holders  of  such  a  cor- 
poration to  their  interest  in  its  property  are  not  annihilated  by  such  a  repeal, 
and  there  must  remain  in  the  courts  the  power  to  protect  those  rights."  In 
the  case  of  Curran  v.  Arkansas,  15  How.  304, 312,  Mr.  Justice  Curtis,  deliver- 
ing the  opinion  of  the  court,  said:  "  The  capital  and  debts  of  banking  and 
other  moneyed  corporations  constitute  a  trust  fund  and  pledge  for  the  pay- 
ment of  creditors  and  stockholders,  and  a  court  of  equity  will  lay  hold  of  the 
fund,  and  see  that  it  be  duly  collected  and  applied.  ....  And,  in  our 
judgment,  a  law  distributing  the  property  of  an  insolvent  trading  or  banking 
corporation  among  its  stockholders,  or  giving  it  to  strangers,  or  seizing  it  to 
the  use  of  the  state,  would  as  clearly  impair  the  obligation  of  its  contracts  as 
a  law  giving  to  the  heirs  the  effects  of  a  deceased  natural  person,  to  the  ex- 
clusion of  his  creditors,  would  impair  the  obligation  of  his  contracts. "  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the  court  in  Terrett  v.  Taylor,  9 
Cranch,  43,  52,  said:  "But  that  the  legislature  can  repeal  statutes  creating 
private  corporations,  or  confirming  to  them  property  already  acquired  under 
the  faith  of  previous  laws,  and  by  such  repeal  can  vest  the  property  of  such 
corporations  exclusively  in  the  state,  or  dispose  of  the  same  to  such  purposes 
as  tliey  may  please,  without  the  consent  or  default  of  the  corporators,  we  are 
not  prepared  to  admit;  and  we  think  ourselves  standing  upon  the  principles 
of  natural  justice,  upon  the  fundamental  laws  of  every  free  government,  upon 
the  spirit  and  letter  of  the  constitution  of  the  United  States,  and  upon  the 
decisions  of  most  respectable  judicial  tribunals,  in  resisting  such  a  doctrine." 
And  the  same  distinguished  jurist,  in  delivering  the  opinion  in  Mumma  v. 
Potomac  Company,  8  Pet.  281,  285,  said:  "The  obligation  of  those  contracts 
survives;  and  the  creditors  may  enforce  their  claims  against  any  property 
belonging  to  the  corporation  which  has  not  passed  into  the  hands  of  bona  fide 
purchasers;  but  is  still  held  in  trust  for  the  company,  or  for  the  stockholdera 
thereof,  at  the  time  of  its  dissolution,  in  any  mode  permitted  by  the  local 
laws. " 

The  just  and  reasonable  doctrines  enunciated  in  the  foregoing  extracts  are 
firmly  established  by  the  great  weight  of  authority  in  this  country:  Lum  v. 
Robertson,  6  Wall.  277;  Shields  v.  Ohio,  95  U.  S.  324;  Wood  v.  Dummer,  3 
Mason,  308;  Lothrop  v.  Stedman,  13  Blatchf.  134;  Curry  v.  Wooduoard,  53  Ala. 
371;  Howe  v.  Robinson,  20  Fla.  352;  Robinson  v.  Lane,  19  Ga.  337;  Mining 
<!o.  v.  Mining  Co.,  116111.  170;  Powell  v.  Railroad  Co.,  42  Mo.  63;  McCoy  \. 
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Farmer,  65  Mo.  244;  National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155;  New- 
foundland  etc.  Co.  v.  Schack,  40  Id.  222;  Towar  v.  Hale,  46  Barb.  361;  Lea  v, 
American  etc.  Canal  Co.,  3  Abb.  Pr.,  N.  S.,  1;  Heath  v.  Barmore,  50  N.  Y. 
302;  Uastinga  v.  Dreio,  76  Id.  9;  Moore  v.  Schoppert,  22  W.  Va.  282;  Lumber 
Co.  V.  Ward,  30  Id.  43.  And  it  ia  now  proTided  by  atatute  in  most  if  not  alt 
of  tho  Btates,  that,  upon  the  dissolatioa  of  a  corporation,  ita  property  of 
every  kind  shall  be  a  fnnd  for  the  payment  of  its  debts,  and  that  the  balanc» 
remaining  after  meeting  all  its  legal  obligations  shall  be  divided  among  its* 
■tockboldera  in  proportion  to  their  respective  interests.  And  this  would 
seem  to  be  the  only  disposition  of  the  property  of  a  dissolved  corporation 
that  can  be  made  in  harmony  with  the  principles  of  justice  and  in  accord- 
ance with  the  provisions  of  the  constitution  of  the  United  States.  The 
property  of  a  corporation  belongs  to  its  stockholders.  In  delivering  the 
opinion  of  the  court  in  Moore  v.  Schoppert,  22  W.  Va.  291,  Snyder,  J.,  saidi 
"In  contemplation  of  law,  the  property  and  rights  of  an  incorporated  com- 
pajiy  belong  to  the  united  association  acting  in  the  corporate  name,  and  nob 
to  the  stockholders.  The  latter,  however,  are  the  real  owners;  and  a  tech- 
nical trust  thus  arises  in  their  favor,  which  will  be  protected  and  enforced 
by  the  courta  of  equity."  The  effect  of  the  dissolution  of  the  corporation  ia 
to  change  the  form,  but  not  to  destroy  this  ownership.  As  waa  said  by  Low- 
rie,  C.  J.,  delivering  the  opinion  of  the  court  in  Lauman  v.  Lebanon  Vallejf 
R.  n.  Co.,  30  Pa.  St.  42,  72  Am.  Dec.  685:  "The  act  of  dissolution  works  a 
change  in  the  form  of  the  interests  of  its  members,  by  destroying  the  stock, 
and  substituting  the  thing  which  the  stock  represented,  thai;  is,  a  legal  in- 
terest in  the  property,  and  leaves  the  members  to  such  a  division  of  this.**^ 
Thia  property  no  law  can  take  from  its  owners  and  transfer  to  another  with- 
out compensation,  nor  appropriate  to  the  use  of  the  state  without  due  process 
of  law.  Said  Shipman,  J.,  in  delivering  the  opinion  of  the  court  in  Lothrop 
v.  Stedman,  13  Blatchf.  143:  "A  repeal  of  a  charter  does  not  of  itself  violate 
or  impair  the  obligations  of  any  contract  which  the  corporation  has  entered 
into.  But  tho  legislature  cannot  establish  such  rules  in  regard  to  the  man- 
agement and  disposition  of  the  assets  of  the  corporation,  that  the  avails  shall 
be  diverted  from  or  divided  unfairly  and  unequally  among  the  creditors,  and 
thus  impair  the  obligation  of  contracts,  or  that  the  portion  of  the  availa 
which  belong  to  the  stockholders  shall  be  sequestered  and  diverted  from  the 
oitners,  and  thus  injure  vested  rights."  And  Mr.  Justice  Story,  in  deliver- 
ing the  opinion  of  the  court  in  Wilkinson  v.  Leland,  2  Pet.  658,  said:  "  We 
know  of  no  case  in  which  a  legislative  act  to  transfer  the  property  of  A  to  B 
without  his  consent  haa  ever  been  held  a  constitutional  exercise  of  legislative 
power  in  any  state  in  the  Union.  On  the  contrary,  it  has  been  constantly 
resisted  as  inconsistent  with  just  principles  by  every  judicial  tribunal  in 
which  it  has  been  attempted  to  be  enforced."  Where  lands  are  conveyed  to 
a  corporation  by  an  absolute  grant,  it  would  seem  that,  in  this  country,  there 
can  remain  in  the  grantor  no  reversion  or  possibility  of  a  reverter:  Fletcher 
V.  Peck,  6  Cranch,  87;  Nicoll  v.  New  Torkand  Erie  /?.  R.  Co.,  12  N.  Y.  121; 
Heath  v.  Barmore,  50  Id.  302;  Taiea  v.  Van  de  Bogert,  66  Id.  526;  Erie  etc. 
R.  R.  Co.  V.  Casey,  56  Pa.  St.  287.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court  in  Fletclter  v.  Peck,  6  Cranch,  137,  said:  "A  grant,  in  its 
own  nature,  amounts  to  an  extinguishment  of  the  right  of  the  grantor,  and 
implies  a  contract  not  to  reassert  that  right."  And  Black,  J.,  delivering  the 
opinion  of  the  court  in  Erie  etc.  R.  R.  Co.  v.  Casey,  26  Pa.  St.  325,  said; 
"The  suggestion  that  the  repealing  act  will  have  the  effect  of  putting  the 
road  into  the  possession  of  the  persona  whose  landa  were  taken  to  build  it 
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on  is  entitled  to  still  less  regard.  In  the  first  place  it  is  founded  in  manifest 
error."  And  in  Nicoll  v.  New  York  etc.  S.  R.  Co.,  12  N.  Y.  128,  Parker,  J., 
delivering  the  opinion  of  the  court,  said:  "  It  is  not  to  the  parties  to  a  grant, 
but  to  its  terms,  that  we  look  to  ascertain  the  character  and  extent  of  the 
estate  conveyed.  Such  was  the  rule  at  common  law,  and  is  still  by  statute." 
By  the  civil  law  also  the  property  of  a  dissolved  corporation  belongs  to  its 
members,  and  must  be  divided  among  them:  Stark  v.  Burke,  5  La.  Ann.  740; 
CUizena'  Bank  of  Louisiana  v.  Zerce  S.  C.  P.  Co.,  7  Id.  286. 

What  Franchises,  Riohts,  and  Contracts  of  Corporation  Survivb 
rrs  Dissolution.  —  A  grant  of  a  corporate  franchise  is  necessarily  subject  to 
the  condition  that  the  privileges  and  franchises  conferred  shall  not  be  abused, 
or  employed  to  defeat  the  ends  for  which  they  were  conferred,  and  that 
when  they  are  abused  or  misemployed,  they  may  be  withdrawn  by  proceed- 
ings consistent  with  law:  Mummav.  Potomac  Co.,  8  Pet.  281;  Chicago  L.  I. 
Co.  v.  Needles,  113  U.  S.  574.  Story,  J.,  delivering  the  opinion  of  the  court 
in  Mumma  v.  Potomac  Co.,  supra,  said:  "A  corporation,  by  the  very  terms 
and  nature  of  its  political  existence,  is  subject  to  dissolution  by  a  surrender 
of  its  corporate  franchises,  and  by  a  forfeiture  of  them  for  willful  misuser 
and  non-user.  Every  creditor  must  be  presumed  to  understand  the  nature 
and  incidents  of  such  a  body  politic,  and  to  contract  with  reference  to  them. " 
And  as  the  various  states  of  the  Union  have,  since  the  decision  in  the  cele- 
brated case  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518.  either  by  stat- 
Dtes  or  in  their  constitutions,  reserved  the  right  to  alter,  amend,  or  repeal 
charters  of  corporations  at  the  pleasure  of  the  legislature,  it  becomes  an  im- 
portant practical  question  to  determine  what  franchises,  rights,  privileges, 
and  contracts  of  th&  corporation  survive  its  dissolution  by  the  repeal  of  its 
charter  or  otherwise.  The  effect  of  the  reservation  of  the  right  to  alter, 
amend,  or  repeal  a  charter  of  incorporation  is  to  prevent  the  charter  from 
becoming  what  it  otherwise  would  be,  a  contract  with  the  state,  to  qualify 
the  grant,  and  to  prevent  the  exercise  of  the  reserved  power  from  falling 
within  the  prohibition  of  the  federal  constitution,  as  an  act  impairing  the 
obligation  of  a  contract:  West  Wisconsin  B'j/  Co.  v.  Supervisors  cf  Trempealeau 
Co.,  35  Wis.  257;  affirmed  93  U.  S.  695;  Mayor  etc.  of  Worcester  v.  Norwich 
etc.  R.  R.  Co.,  109  Mass.  103;  State  v.  Commissioners  of  R.  R.  Taxation,  37 
N.  J,  L.  228;  Read  v.  Frankfort  Bank,  23  Me.  318;  McLaren  v.  Pennington,  1 
Paige,  102;  New  York  Cable  R'y  Co.  v.  Chambers  Street  etc.  R.  R.  Co.,  40  Hun, 
29;  Suydam  v.  Moore,  8  Barb.  358;  Wlute  v.  Syracuse  etc.  R.  R.  Co.,  14  Id. 
559;  Tomlinson  v.  Jessup,  15  Wall.  454;  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25.  Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court  in  Tomlinson  v. 
Jessup,  supra,  said:  "The  reservation  affects  the  entire  relation  between  the 
state  and  the  corporation,  and  places  under  legislative  control  all  rights, 
privileges,  and  immunities  derived  by  its  charter  directly  from  the  state. "^ 
Property  or  rights  which  have  become  vested  in  a  corporation  under  a  legiti- 
mate exercise  of  the  powers  granted  to  it  cannot  be  taken  away  from  it  by 
any  legislative  act:  Railroad  Co.  v.  Maine,  96  U.  S.  499;  Sinking  Fund  Cases,. 
99  Id.  TOO;  Commrniwealth  v.  Essex  Co.,  13  Gray,  239;  Detroit  v.  Detroit  etc. 
Co.,  43  Mich.  140;  Attomey-Oeneral  v.  Railroad  Companies,  35  Wis.  425.  And 
when  a  law  is  in  its  nature  a  contract,  when  absolute  rights  have  vested 
under  that  contract,  a  repeal  of  the  law  cannot  divest  those  rights:  Fletcher 
V.  Pe^k,  6  Cranch,  87;  Brooklyn  Central  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co., 
82  Barb.  358. 

But  there  are  franchises  and  privileges  of  a  corporation  which  do  not  lur- 
▼ive  its  dissolution.     The  franchise  of  becoming  and  being  a  corporation  i* 
Am.  Bt.  Bep..  Vou  VU.  -  46 
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one  of  these.  This  is  a  franchise  in  its  nature  incapable  of  transfer  or  assign* 
ment:  Memphis  etc.  R.  R.  Co.  v.  Railroad  Commisshners,  112  U.  S.  609;  Wit- 
lametU  Ufg.  Co,  r.  Bank  qf  British  Columbia,  119  Id.  191;  HaU  v.  SuUivam 
R.  R.  Co.,  1  Brunner's  C.  C.  613;  Commonwealth  v.  Smith,  10  Allen,  448;  87 
Am.  Deo.  672.  Curtis,  J.,  in  delivering  the  opinion  of  the  court  in  Hall  r. 
Sullivan  R.  R.  Co.,  1  Brunner's  C.  C.  615,  said:  "The  franchise  to  be  a  cor* 
poration  is,  therefore,  not  a  subject  of  sale  and  transfer,  unless  the  law,  bj 
some  positive  provision,  has  made  it  so,  and  pointed  out  the  modes  in  which 
such  sale  and  transfer  may  be  effected."  Mr.  Justice  Miller,  in  delivering 
the  opinion  of  the  court  in  WillamMe  Mfg.  Co.  v.  Bank  qf  British  Columbia^ 
119  U.  S.  197,  said:  "But  there  were  franchises  created  by  the  act  of  incor- 
poration  which  would  be  of  no  value  to  the  purchaser,  which,  in  the  nature 
of  things,  could  not  be  transferred  to  it,  and  which  were  not  intended  to  bo 
transferred  to  it.  Obviously,  among  these  was  the  right  to  exist  as  a  corpo- 
ration. "  And  Mr.  Justice  Matthews,  delivering  the  opinion  of  the  court  in. 
Memphis  etc  R.  R.  Co.  v.  Railroad  Commissioners,  112  U.  S.  620,  said:  "If, 
as  required  by  the  argument  of  the  plaintiff  in  error,  we  regard  and  treat 
the  franchise  of  being  a  corporation  as  an  incorporeal  hereditament,  and  an 
estate  capable  of  passing  between  parties  by  deed,  or  of  being  charged  by 
way  of  mortgage,  and  of  being  sold  under  a  power  by  virtue  of  judicial 
process,  the  logical  consequences  will  be  found  to  involve  insuperable  diffi 
culties  and  contradictions.  ....  A  conception  which  leads  to  such  incon- 
gruities  must  be  essentially  erroneous." 

This  franchise  to  exist  as  a  corporation  is  distinguishable  from  the  fran* 
chises  to  be  enjoyed  and  used  by  the  corporation  after  its  creation:  Common' 
vxalthv.  Smith,  10  Allen,  448;  87  Am.  Dec.  672;  Adams  v.  Boston  etc  R.  R.  Co., 
4  Nat.  Bank.  Reg.  99;  StoaiU  v.  Boston  etc.  R.  R.  Co.,  6  Id.  234;  Memphis  etc 
R.  R.  Co.  V.  Railroad  Commissioners,  112  U.  S.  609.  A  corporation  may  exist 
before  it  has  acquired  any  other  franchises,  property,  or  privileges.  And  it 
may  continue  to  exist  as  a  corporation  after  it  has  lost  or  disposed  of  all  its 
property:  See  note  to  Miners'  Ditch  Co.  v.  Zellerhach,  99  Am.  Dec.  336,  and 
cases  cited.  In  the  case  of  Orand  Rapids  Bridge  Co.  v.  Prange,  35  Mich.  400, 
the  corporation  acquired  a  franchise  of  taking  tolls  by  grant  from  a  local 
board,  and  not  directly  from  the  state,  and  it  was  held  that  its  estate  in  that 
franchise  ceased  upon  the  expiration  of  the  period  for  which  it  was  granted, 
and  to  which  it  was  expressly  limited,  and  that  the  failure  of  the  state  to 
institute  proceedings  to  dissolve  the  corporation  could  not  keep  this  franchise 
alive,  or  restore  it  to  life.  Cooley,  C.  J.,  who  delivered  the  opinion  in  that 
case  said:  "  The  grant  may  cease  and  the  corporate  existence  remain  un- 
touched." So  a  mortgage  executed  by  a  corporation  does  not  cover  its  cor- 
porate life  or  right  to  be  a  corporation.  And  when  a  corporation  mortgages 
its  property  and  franchises,  and  the  same  are  sold  under  proceedings  to  fore- 
close the  mortgage,  or  when  the  property  and  franchises  of  a  corporation  are 
sold  at  a  bankrupt  sale,  the  purchasers  at  such  sales  do  not  become  the  cor- 
poration, but  are  simply  joint  owners  of  the  property.  They  do,  however, 
acquire  all  the  property,  rights,  and  franchises  of  the  corporation,  except  the 
franchise  to  be  a  corporation:  Memp/iis  etc  R.  R.  Co.  v.  Railroad  Commis- 
sioners, 112  U.  S.  609;  New  Orleans  etc.  R.  R.  Co.  v.  Delamore,  114  Id.  501; 
Chafe  V.  Ludeling,  27  La.  Ann.  607;  Metz  v.  Buffalo  etc  R.  R.  Co.,  68  N.  Y. 
61;  17  Am.  Rep.  201;  People  v.  Brooklyn  etc.  R'y  Co.,  89  N.  Y.  75;  Atkinson 
V.  Marietta  etc  R.  R.  Co.,  15  Ohio  St.  21;  Wellsborough  etc  Co.  v.  Oriffin,  57 
Pa.  St.  417  Mr.  Justice  Woods,  in  delivering  the  opinion  of  the  court  in 
Sew  Orleans  etc  R.  R.  Co.  f.  Delamore,  114  U.  S.  510,  said:  "When  thera 
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has  been  a  judicial  sale  of  railroad  property  under  a  mortgage  authorized  by 
law,  cohering  its  franchises,  it  is  now  well  settled  that  the  franchises  neoes« 
sary  to  the  use  and  enjoyment  of  the  railroad  pastsed  to  the  purchasers." 

In  the  case  of  Wellsborough  etc  Co.  v.  Griffin,  57  Pa.  St.  417,  an  act  of  tho 
legislature  had  provided  that  a  sale  under  a  mortgage  which  a  plank  road 
company  was  authorized  to  make  should  pass  to  the  purchasers  at  the  fore- 
closure sale  all  the  corporate  rights,  franchises,  etc.,  as  fully  as  if  they  had 
been  the  original  corporators.  It  was  held  that  the  purchaser  at  the  fore* 
closure  sale  did  not  become  the  corporation  or  acquire  its  name,  and  his 
duties  could  not  be  enforced  by  a  suit  against  the  company;  even  if  he  had 
done  business  as  the  company,  he  should  have  been  sued  in  his  own  name. 
In  some  of  the  states  it  has  been  provided  by  statute  that  when  the  property 
and  franchises  of  a  corporation  have  been  sold  under  foreclosure  proceedings, 
the  purchaser  may  form  a  corporation  for  the  purpose  of  carrying  on  the 
business.  A  right  to  charge  such  rates  of  freight  and  tolls  as  the  directors 
of  the  corporation  should  deem  reasonable  is  not  a  right  that  survives  the 
dissolution  of  tho  corporation:  Shields  v.  OJiio,  95  U.  S.  319. 

The  privilege  of  immunity  from  taxation  granted  to  a  corporation  is  not, 
it  seems,  one  that  will  survive  the  dissolution  of  the  corporation.  Such  im- 
munity is  not,  properly  speaking,  a  franchbe  of  the  corporation.  It  is  in  ita 
nature  personal  and  incapable  of  being  transferred:  Morgan  v.  Louisiana,  93 
U.  S.  217;  Railroad  Co.  v.  County  qf  Hamblen,  102  Id.  273;  State  v.  Maine 
Central  R.  R.  Co.,  66  Me.  488.  Mr.  Justice  Field,  in  delivering  the  opinion 
of  the  court  in  Morgan  v.  Lomsiana,  93  U.  S.  223,  said:  "  Much  confusion  of 
thought  has  arisen  in  this  case  and  in  similar  cases  from  attaching  a  vague 
and  undefined  meaning  to  the  term  '  franchises.'  It  is  often  used  as  synony- 
mous with  rights,  privileges,  and  immunities,  though  of  a  personal  and  tem- 
porary character;  so  that,  if  any  one  of  these  exists,  it  is  loosely  termed  a 
'  franchise,'  and  is  supposed  to  pass  upon  a  transfer  of  the  franchises  of  the 
company.  But  the  term  must  always  be  considered  in  connection  with  the 
corporation  or  property  to  which  it  is  alleged  to  appertain.  The  franchises 
of  a  railroad  corporation  are  rights  or  privileges  which  are  essential  to  the 
operations  of  the  corporation,  and  without  which  its  road  and  works  would 
be  of  little  value;  such  as  the  franchise  to  run  cars,  to  take  tolls,  to  appro- 
priate earth  and  gravel  for  the  bed  of  its  road,  or  water  for  its  engines,  and 
the  like.  They  are  positive  rights  or  privileges,  without  the  possession  of 
which  the  road  of  the  company  could  not  be  successfully  worked.  Immunity 
from  taxation  b  not  one  of  them.  The  former  may  be  conveyed  to  a  pur- 
chaser of  the  road  as  part  of  the  property  of  the  company;  the  latter  is  per- 
sonal, and  incapable  of  transfer  without  express  statutory  direction. "  Where, 
therefore,  a  new  railroad  company  is  formed  out  of  two  other  companies 
which  had  by  their  charters  a  right  of  exemption  from  taxation,  the  new  com- 
pany will  not  be  entitled  to  such  exemption:  Railroad  Co.  v.  Maine,  96  U.  S. 
499;  Railroad  Co.  v.  Georgia,  98  Id.  359.  But  where  the  new  corporation  is 
by  statute  expressly  invested  with  all  the  property,  rights,  and  privileges  of 
the  old  one,  the  exemption  will  accompany  the  property:  Tomlinson  v. 
Branch,  15  Wall.  460;  Humphrey  v.  Pegues,  16  Id.  244. 

It  may  perhaps  be  stated  as  a  general  rule,  that  in  cases  where  there  is  iv 
reservation  of  the  right  to  alter,  amend,  or  repeal  the  charter  of  a  corpora- 
tion, whatever  rights,  franchises,  or  powers  in  the  corporation  depend  for 
their  existence  upon  the  granting  clauses  of  the  charter  are  lost  by  its  re- 
peal: Oreenvoood  v.  FreiglU  Co.,  105  U.  S.  13;  Tomlinson  v.  Jessvp,  15  Wall. 
454;  Railroad  Co.  v.  Maine,  96  U.  S.  499;  Railroad  Co.  v.  Oeoryia,m  Id.  359; 
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Sinking  Fnnd  Cases,  99  U.  S.  700;  Erie  etc.  R.  R.  Co.  r.  Casey,  26  Pa.  St.  287. 
In  the  case  of  Oreentoood  v.  Freight  Co.,  supra,  the  legislature  of  Maasachu- 
Mtts,  by  an  act  passed  in  the  year  1867,  made  certain  persons,  their  associates 
and  assigns,  a  corporation  under  the  name  of  the  Marginal  Freight  Railway 
Company,  subject  to  the  duties,  restrictions,  and  liabilities  imposed  by  the 
general  laws  relating  to  street-railway  corporations,  so  far  as  they  might  be 
applicable,  and  granted  to  this  corporation  by  its  charter  the  right,  in  such 
manner  as  might  be  prescribed  and  directed  by  the  board  of  aldermen  of  the 
city  of  Boston,  to  construct,  maintain,  and  use  a  street-railway  in  certain 
enumerated  streets  of  the  city  of  Boston.  In  the  year  1872,  the  legislature 
repealed  this  act  by  another  act  which  incorporated  the  Union  Freight 
Railroad  Company,  to  which  company  it*  gave  authority  to  run  its  track 
through  the  same  streets  and  over  the  same  ground  covered  by  the  track  of 
the  former  company,  and  to  take  possession  of  that  track  upon  payment  of 
compensation.  The  complainant  sought  to  enjoin  the  carrying  out  of  the 
provisions  of  this  latter  act,  and  Mr.  Justice  Miller,  in  delivering  the  opinion 
of  the  court  in  the  case,  said:  "It  results  from  this  view  of  the  subject  that 
whatever  right  remained  in  the  Marginal  company  to  its  rolling  stock,  its 
horses,  its  harness,  its  stables,  the  debts  due  to  it,  and  the  funds  on  hand, 
if  any,  it  no  longer  had  the  right  to  run  its  cars  through  the  streets,  or  any 
of  the  streets,  of  Boston.  It  no  longer  had  the  right  to  cumber  these  streets 
with  a  railroad  track  which  it  could  not  use,  for  these  belonged  by  law  to  no 
person  of  right,  and  were  vested  in  defendants  only  by  virtue  of  the  repealed 
charter." 

It  is  not  easy  in  the  present  state  of  the  law  to  determine  with  exactness 
what  are  the  rights  and  powers  that  remain  to  the  creditors  and  stockholders 
of  a  dissolved  corporation  after  the  repeal  of  its  charter,  made  pursuant  to  a 
reserved  right  of  repeal.  Mr.  Justice  Miller,  in  the  case  last  referred  to, 
said  on  this  subject:  "We  are  conscious  that  no  definition,  at  once  compre- 
hensive and  satisfactory,  can  be  here  laid  down  of  what  those  rights  and 
powers  are  that  remain  to  the  stockholders  aud  creditors  of  such  a  corpora- 
tion after  the  act  of  repeal."  In  the  case  of  Shields  v.  Ohio,  95  U.  S.  325, 
Mr.  Justice  Swayne  said:  "The  power  of  alteration  and  amendment  is  not 
without  limit.  The  alterations  must  be  reasonable;  they  must  be  made  in 
good  faith;  and  be  consistent  with  the  scope  and  object  of  the  act  of  incor- 
poration. Sheer  oppression  and  wrong  cannot  be  inflicted  under  guise  of 
amendment  or  alteration.  Beyond  the  sphere  of  the  reserved  powers,  the 
vested  rights  of  property  of  corporations  in  such  cases  are  surrounded  by 
the  same  sanctions  and  are  as  inviolable  as  in  other  cases."  Chief  Justice 
Waite,  in  the  Sinking  Fund  Cases,  99  U.  S.  718,  said:  "That  this  power  has 
a  limit,  no  one  can  doubt.  All  agree  that  it  cannot  be  used  to  take  away 
property  already  acquired  under  the  operation  of  the  charter,  or  to  deprive 
the  corporation  of  the  fruits  actually  reduced  to  possession  of  contracts  law- 
fully made."  And  Shaw,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
Comrnonweaith  v.  Essex  Co.,  13  Gray,  253,  said:  "Does  this  come  within  the 
power  of  the  legislature  to  amend  or  alter  7  It  seems  to  us  that  this  power 
must  have  some  limit,  though  it  is  difficult  to  define  it.  Suppose  ajo.  author- 
ity has  been  given  by  law  to  a  railroad  corporation  to  purchase  a  lot  of  land 
for  purposes  connected  with  its  business,  and  they  purchased  such  lot  from 
a  third  party,  could  the  legislature  prohibit  the  company  from  holding  it? 
If  BO,  in  whom  should  it  vest?  or  could  the  legislature  direct  it  to  revest  in 
the  grantor,  or  escheat  to  the  public?  or  how  otherwise?  Suppose  a  mano- 
facturing  company  incorporated  is  authorized  to  erect  a  dam  and  flow  a  tract 
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of  meadow,  and  the  owners  claim  gross  damages,  which  are  assessed  and 
paid,  can  the  legislature  afterwards  alter  the  act  of  incorporation  so  aa  to 
give  to  such  meadow-owners  future  annual  damages?  Perhaps  from  thesa 
extreme  cases,  —  for  extreme  cases  are  allowable  to  test  a  legal  principle,  — 
the  rule  to  be  extracted  is  this:  that  where,  under  power  in  a  charter,  rights 
have  been  acquired  and  become  vested,  no  amendment  or  alteration  of  the 
charter  can  take  away  the  property  or  rights  which  have  become  vested  un- 
der a  legitimate  exercise  of  the  powers  granted."  In  that  case  it  was  de- 
cided that  a  company  which  had  accepted  the  provisions  of  a  statute  making 
it  liable  for  all  damages  occasioned  by  its  dam  to  fish  rights  above  the  dam, 
and  paid  large  sums  for  such  damages,  could  not  afterwards  be  required  by 
the  legislature  to  make  different  fish-ways,  notwithstamding  the  general  law 
reserving  to  the  legislature  the  right  to  alter,  amend,  or  repeal  charters  of 
corporations. 

From  the  foregoing  extracts  may  be  deduced  the  general  principles  by  which 
to  determine  the  rights  and  powers  of  a  corporation  which  remain  to  its  credi- 
tors and  stockholders  upon  its  dissolution.  It  is  clear  that  all  the  real  and 
personal  property  belonging  to  the  corporation  at  the  time  of  its  dissolution 
remain  to  the  creditors  and  stockholders,  and  that  they  cannot  be  taken 
away  from  them,  or  diverted  to  any  other  use  or  purpose:  Terrett  v.  Taylor, 
^  Cranch,  43;  Curran  v.  Arlcansaa,  15  How.  304;  Greenwood  v.  Freight  Co., 
105  U.  S.  13;  New  Orleans  etc.  R.  R.  Co.  v.  Delamore,  114  Id.  501;  Detroit  v. 
Detroit  etc.  Co.,  43  Mich.  140.  So  do  its  rights  of  contract  and  choses  in 
4U!tion  properly  acquired  by  it  during  its  lawful  existence:  Mumma  v.  Poto- 
mac  Co.,  8  Pet.  281;  New  Jersey  v.  Yard,  95  U.  S.  104;  Greenwood  v.  Freight 
-Co.,  105  Id.  13.  A  franchise  to  build,  own,  and  operate  a  railroad  is  prop- 
erty of  a  corporation,  and  will  remain  to  its  creditors  and  stockholders  after 
-dissolution:  Hall  v.  Sullivan  R.  R.  Co.,  1  Brunner's  0.  0.  613.  The  right  of 
*  street-railway  company  to  the  use  of  the  streets  of  a  city  for  the  purpose 
of  its  business,  whether  acquired  by  gift  or  purchase  from  the  city  authori- 
ties, is  a  property  right  which  survives  to  the  creditors  and  stockholders  after 
"the  dissolution  of  the  corporation:  New  Orleans  etc.  R.  R.  Co.  v.  Delamore, 
114  U.  S.  501;  MiUiau  v.  Sharp,  27  N.  Y.  611;  Sixth  Avenue  R.  R.  Co.  v.  Kerr, 
72  Id.  330;  State  v.  Mayor  etc.  of  New  York,  3  Duer,  119.  Unpaid  subscrip- 
tions to  the  capital  stock  of  a  corporation  are  corporate  property,  and  may 
be  reached  by  its  creditors:  HiglUower  v.  Tliomton,  8  Ga.  486.  The  right 
given  by  statute  to  a  county  to  subscribe  to  the  capital  stock  of  a  corporation 
is  a  right  or  privilege  of  the  corporation  which  may  be  transferred  to  another 
corporation  or  to  a  consolidated  corporation  into  which  the  former  corpora- 
tion has  passed:  County  of  Scotland  v.  Thomas,  94  U.  S.  682;  Hannibal  &  St. 
Jo.  R.  R.  Co.  V.  Marion  Co.,  36  Mo.  294;  SmUh  v.  Clark  Co.,  64  Id.  58.  In 
Hastings  v.  Drew,  50  How.  Pr.  254,  it  was  held  that  if  the  property  of  a  dis- 
solved corporation  be  divided  among  its  stockholders,  leaving  debts  unpaid, 
every  stockholder  receiving  his  share  of  the  property  is  liable  pro  rata  to 
contribute  to  the  discharge  of  such  debts  out  of  the  property  in  his  hands, 
or  its  proceeds.  And  in  People  v.  National  Trust  Co.,  82  N.  Y.  283,  it  was 
decided  that  a  lease  to  a  corporation  is  not  terminated  by  its  dissolution,  and 
that  its  covenant  to  pay  rent  does  not  thereupon  cease  to  be  obligatory;  that 
its  debts  included  those  to  mature  as  well  as  accrued  indebtedness,  and  all 
engagements  entered  into  by  it  which  have  not  been  fully  satisfied  or  canceled. 

Effect  or  Dissolution  ufon  Surra  Pending  by  or  against  Corpora- 
tion.—  This  subject  is  considered  at  length  in  the  note  to  May  v.  State 
Bank,  40  Am.  Dec.  737. 
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Corporation  —  Modes  or  DrasoLVWO:  Folger  v.  Columbian  Im.  Co.,  9^ 
Mass.  267;  96  Am.  Dec.  747,  SJid  note  756;  Oermantown  Railway  v.  Filler,  GO 
Pa.  St.  124;  100  Am.  Deo.  546;  effect  of  dissolution  on  property  and  rights 
of  corporation:  State  v.  Bailey,  16  Ind.  46;  79  Am.  Dec.  405;  Folger  v.  Co- 
htmbian  Ina.  Co.,  99  Mass.  267;  96  Am.  Dec.  746. 

Corporation  —  Capacity  to  Takb  Txtlk  in  Feb  to  Real  Property: 
Page  v.  Heineherg,  40  Vt.  81;  94  Am.  Dec.  378;  BluiU  v.  WaXker,  11  Wis. 
S34;  78  Am.  Dec.  709;  may  acquire  the  title  in  fee,  though  the  period  of  ita- 
existence  is  limited,  when  such  power  is  given  by  its  charter:  Rives  v.  Dud' 
ley,  3  Jones  Eq.  126;  67  Am.  Dec.  231. 

Grant  of  Franchise  by  Municxpal  Corporation,  as  Agent  of  State, 
Implies  contract  not  to  reassert  the  right  to  what  was  granted:  Port  qf  Mobile 
V.  Railroad  Co.,  84  Ala.  115;  5  Am.  St.  Rep.  342;  Stein  v.  Mobile,  49  Ala.  362; 
20  Am.  Rep.  283;  Burlington  v.  Burlington  etc.  R'y  Co.,  49  Iowa,  144;  31  Anx. 
Rep.  145.  But  it  was  held  that  an  irrevocable  grant  by  a  city  of  the  exclusive 
privilege  to  construct  and  operate  a  street-railway  is  unconstitutional:  Bir' 
mingham  etc  R'y  Co.  v.  Birmingham  St.  R'y  Co. ,  79  Ala.  405;  58  Am.  Rep.  615. 

Right  to  Construct  and  Maintain  Horse-railway  in  Pttblio  Streets 
of  City  by  authority  of  the  legislature  and  the  city  council:  See  Murphy  v. 
Chicago,  29  111.  279;  81  Am.  Dec.  307;  Milhau  v.  Sharp,  On  N.  Y.  611;  84  Am. 
Dec.  314;  Hinchman  v.  Pateraon  etc.  R.  R.  Co.,  17  N.  J.  Eq.  75;  86  Am. 
Dec.  252,  and  note  258. 

Construction  of  Statutes.  —  Rbtrospectivb  Construction  of  a  statute 
is  never  allowable,  unless  the  intent  that  it  shall  so  operate  plainly  appears 
upon  its  face,  and  this  role  applies  even  to  remedial  statutes:  Richmond  r. 
Hewrieo  Oo.,  83  Va.  204. 
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Fbom  Lxbklotts  Publication  the  Law  Implies  Maliob  and  liifen  dam» 

ages. 

A  Libelous  Communication  is  Regarded  as  Privilbokd,  if  made  bona 
Jide,  upon  any  subject-matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  if  made  to  a  person  hav* 
ing  a  corresponding  interest  or  duty,  although  it  contains  criminating 
matter  which,  without  this  privilege,  would  be  slanderous  and  action- 
able; and  this,  though  the  duty  be  not  a  legal  one,  but  only  a  moral  or 
social  duty  of  imperfect  obligation. 

Whether  a  Libelous  Communication  is  Privilboed  is  a  Matter  or 
Law. 

Iv  Libelous  Communication  is  Privileoed,  thb  PLAnrrrrF  must  Assume 
the  Burden  of  establishing,  as  a  matter  of  fact,  and  to  the  satisfaction 
of  the  jury,  that  it  was  maliciously  made. 

Libel.  —  Communication  is  not  Privileged  because  Made  by  thb  Ma- 
LIONER  in  the  conviction  that  he  owed  a  social  duty  to  give  currency  to 
libelous  rumors,  that  the  victim  of  them  may  be  avoided. 

A  Libelous  Communication  is  not  Privileged  when  made  to  an  unmar- 
ried woman  concerning  her  suitor,  by  the  fact  that  she,  some  years  be- 
fore, had  requested  to  be  informed  of  anything  the  defendant  knair 
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"about  any  young  man  she  went  with,  or,  in  fact,  any  young  man  in 
the  place,"  if  the  defendant  was  not  a  relative  of  snch  yonng  woman, 
and  owed  no  special  duty  to  her. 

Libel.  —  Onb  Who  Makes  a  Libelous  Comhitnioation  to  an  Unsiarbied 
Woman  concerning  her  suitor,  to  break  up  relations  which  it  was  be- 
lieved might  result  in  their  marriage,  though  prompted  by  friendship 
and  the  solicitations  of  mutual  friends,  acts  at  his  peril,  and  is  answer- 
able in  damages  to  the  person  maligned,  if  the  communication,  though 
believed  to  be  true,  is  shown  to  have  been  unfounded  in  fact.  In  such  a 
case,  the  duty  not  to  defame  is  more  pressing  than  the  duty  to  commn* 
nicate  mere  defamatory  rumors  not  known  to  be  true. 

Malice  is  Presumed  from  Oral  as  Well  as  from  Written   Defa< 

MATION. 

Slanderous  Communication  is  not  Privileged  merely  because  nttered 
in  the  strictest  confidence  by  one  friend  to  another  upon  the  most  urgent 
solicitation. 

Action  against  Mrs.  Jennie  E.  Collins  for  slander  and  libel. 
Her  husband  was  joined  as  a  defendant.  The  alleged  libel 
consisted  of  the  following  letter,  written  by  Mrs.  Collins  to 
Dora  McNaughton:  — 

"My  Dear  Dora, — 

"  For  a  long  time  I  have  been  earnestly  solicited  by  your 
friends  and  mine  to  warn  you  in  some  way  of  the  danger 
you  are  in  in  the  company  you  keep  at  present.  I  have 
refrained  from  doing  so  for  various  reasons,  the  principal  one 
being  the  fact  that  I  was  very  rudely  treated  by  you  one  day 
at  Mrs.  Grant's,  when  I  was  there  for  the  purpose  of  doing  you 
a  favor,  which  you  have  never  acknowledged  to  this  day, 
although  you  have  availed  yourself  of  my  friend's  kindness. 

"  You  have  also  given  up  coming  to  my  house,  for  what  rea- 
son I  do  not  know,  for  I  have  never  injured  you  or  yours  in 
thought,  word,  or  deed. 

"  But  to  return  to  the  subject.  Since  the  exhibition  of  last 
Wednesday,  I  have  decided  to  hold  my  peace  no  longer,  feel- 
ing that  if  I  do,  and  your  life  is  wrecked  (as  it  is  sure  to  be  if 
you  marry  or  have  further  acquaintance  with  that  man),  that 
I  shall  in  some  way  be  responsible  for  it,  inasmuch  as  I  ne- 
glect to  do  my  duty.  And  oh,  Dora!  be  warned  by  me  before 
it  is  too  late;  have  nothing  to  do  with  him  for  the  sake  of  the 
friendship  we  once  had,  and  which  was  very  dear  to  me.  Oh, 
Doral  I  have  loved  you  as  a  sister,  and  I  cannot  see  you  de- 
graded, and  your  name  becoming  a  by- word  in  the  mouth  of 
every  rowdy  in  town.  Can  you  thus  lightly  set  aside  a  tried 
and  true  friend  of  years  for  the  sake  of  an  adventurer  of  a  few 
weeks'  acquaintance?   I  have  thought  that  ere  this  your  usual 
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good  sense  would  come  to  your  rescue;  but  the  mystery  seems 
to  grow  deeper  and  deeper. 

"There  are  persons  in  this  town  who,  at  present,  profess 
great  friendship  for  you,  who,  I  feel  certain,  are  leading  you 
on  only  that  they  may  glory  over  your  humiliation,  which 
must  come  sooner  or  later,  for  you  cannot  handle  fire  and  not 
be  burned,  and  it  is  to  save  you  from  that  I  make  this  ap- 
peal to  you.  I  have  every  reason  for  believing  that  both  my 
husband  and  myself  have  been  lied  about  and  misrepresented 
to  you;  but  have  you  been  honest  in  listening  to  a  stranger, 
and  taking  his  word,  and  believing  it  without  further  proof? 

"  Is  it  possible  that  you  know  the  character  of  that  man?  I 
know  that  if  you  did  you  would  spurn  him  from  your  house 
and  presence  forever;  and  if  you  will  but  give  me  the  oppor- 
tunity of  a  personal  interview  with  yourself,  I  will  tell  you  a 
few  truths,  and  as  no  one  need  fear  the  truth,  that  will  open 
your  eyes,  and,  perhaps,  save  you  from  a  life-long  sorrow  and 
regret. 

"  Do  not  deny  me  this  favor,  for  you  are  still  very  dear  to 
me,  and  I  feel  that  I  must  interfere  in  your  behalf,  as  no  one 
else  has  dared  to  do  it.  I  close  with  my  love  to  you,  hoping 
that  our  heavenly  Father  may  keep  you  from  all  harm,  and 
ehow  you  the  right  way  out  of  these  difficulties. 
"  I  remain,  as  ever,  your  true  friend, 

"Jennie  E.  Collins." 

The  slander  consisted  of  the  utterance  of  defamatory  words 
concerning  plaintifiF  to  Dugald  Cameron,  the  substance  of 
which  words  was  that  plaintiff  was  a  bad  man,  not  fit  to  asso- 
ciate with  decent  people;  that  he  had  insulted  a  young  lady 
by  going  into  her  room,  and  she  had,  with  a  revolver,  com- 
pelled him  to  "  get  down  on  his  knees  and  beg  of  her  to  let  him 
oflF";  that  he  had  gone  to  Canada  with  a  woman  in  private; 
that  he  was  guilty  of  dishonest  practices  as  a  lawyer,  and  was 
not  to  be  trusted,  and  was  altogether  void  of  principle.  The 
writing  of  the  letter  was  admitted;  but  defendant  alleged  that 
it  was  not  written  nor  sent  with  malice  or  ill  feeling;  that  it 
was  founded  on  information  then  believed  to  be  true,  and  was 
privileged,  owing  to  the  intimate  relations  between  the  writer 
and  Miss  McNaughton.  The  slander  was  alleged  to  have 
been  uttered  under  the  following  circumstances:  Dugald  Cam- 
eron, a  few  days  after  the  writing  of  the  libelous  letter  by 
Mrs.  Collins,  called  on  her,  for  the  professed  purpose  of 
amicably  settling  the  difficulty  between  her  and  plaintiff,  de- 
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clared  himself  to  be  a  friend  of  Mrs.  Collins,  and  solicited  her 
to  talk  to  him  as  a  friend.  She  then  told  him  what  she  had 
heard  of  plaintiff,  and  that  all  she  knew  of  him  was  hearsay; 
that  the  whole  conversation  with  Cameron  was  on  his  assur- 
ance of  his  friendship  for  Mrs.  Collins,  and  that  what  she  said 
to  him  should  not  be  used  to  her  disadvantage.  Judgment 
for  defendants,  which  was  affirmed,  and  a  new  trial  denied  by 
the  general  term. 

A.  J.  Abbott,  for  the  appellant. 

James  Wood,  for  the  respondents. 

Earl,  J.  The  general  rule  is,  that  in  the  case  of  a  libelous 
publication  the  law  implies  malice,  and  infers  some  damage. 
What  are  called  privileged  communications  are  exceptions  to 
this  rule.  Such  communications  are  divided  into  several 
classes,  with  one  only  of  which  we  are  concerned  in  this  case, 
and  that  is  generally  formulated  thus:  "A  communication 
made  bona  fide  upon  any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  is  privileged,  if  made  to  a  person  having  a  corre- 
sponding interest  or  duty,  although  it  contained  criminating 
matter  which,  without  this  privilege,  would  be  slanderous  and 
actionable;  and  this  though  the  duty  be  not  a  legal  one,  but 
only  a  moral  or  social  duty  of  imperfect  obligation."  The 
rule  was  thus  stated  in  Harrison  v.  Biish,  5  El.  &  B.  344,  and 
has  been  generally  approved  by  judges  and  text-writers  since. 
In  Toogood  v.  Spyring,  1  Cromp.  M.  &  R.  181,  an  earlier  case,  it 
was  said  that  the  law  considered  a  libelous  "publication  as 
malicious,  unless  it  is  fairly  made  by  a  person  in  the  discharge 
of  some  public  or  private  duty,  w^hether  legal  or  moral,  or  in 
the  conduct  of  his  own  affairs  in  matters  where  his  interest  is 
concerned";  and  that  statement  of  the  rule  was  approved  by 
Folger,  J.,  in  Klench  v.  Colby,  46  N.  Y.  427,  and  in  Hamilton 
V.  Eno,  81  Id.  116.  In  White  v.  Nicholls,  3  How.  266,  291, 
it  was  said  that  the  description  of  cases  recognized  as 
privileged  communications  must  be  understood  as  exceptions 
to  the  general  rule,  and  "  as  being  founded  upon  some  appar- 
ently recognized  obligation  or  motive,  legal,  moral,  or  social, 
which  may  fairly  be  presumed  to  have  led  to  the  publication, 
and  therefore  prima  facie  relieves  it  from  that  just  implication 
from  which  the  general  law  is  deduced." 

Whether  within  the  rule  as  defined  in  these  cases  a  libelous 
communication  is  privileged,  is  a  question  of  law;  and  when 
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upon  any  trial  it  has  been  held  as  matter  of  law  to  bo  privi- 
leged, then  the  burden  rests  upon  the  plaintiff  to  establish  a» 
matter  of  fact  that  it  was  maliciously  made,  and  this  matter 
of  fact  is  for  the  determination  of  the  jury. 

It  has  been  found  diflScult  to  frame  this  rule  in  any  lan- 
guage that  will  furnish  a  plain  guide  in  all  cases.  It  is  easy 
enough  to  apply  the  rule  in  cases  where  both  parties,  ihe  one 
making  and  the  one  receiving  the  communication,  are  inter- 
ested in  it,  or  where  the  parties  are  related,  or  where  it  is 
made  upon  request  to  a  party  who  has  an  interest  in  receiving 
it,  or  where  the  party  making  it  has  an  interest  to  subserve,  or 
where  the  party  making  it  is  under  a  legal  duty  to  make  it. 
But  when  the  privilege  rests  simply  upon  the  moral  duty  to 
make  the  communication,  there  has  been  much  uncertainty 
and  diflSculty  in  applying  the  rule.  The  diflSculty  is  to  deter- 
mine what  is  meant  by  the  term  "moral  duty,"  and  whether 
in  any  given  case  there  is  such  a  duty.  In  Whiteley  v.  Adams^ 
15  Com.  B.,  N.  S.,  392,  Erie,  C.  J.,  said:  "Judges  who  have 
had,  from  time  to  time,  to  deal  with  questions  as  to  whether 
the  occasion  justified  the  speaking  or  the  writing  of  defama- 
tory matter  have  all  felt  great  diflSculty  in  defining  what  kind 
of  social  or  moral  duty,  or  what  amount  of  interest,  will  afford 
a  justification";  and  in  the  same  case,  Byles,  J.,  said  the  ap- 
plication of  the  rule  "to  particular  cases  has  always  been 
attended  with  the  greatest  diflSculty;  the  combinations  of  cir» 
cumstances  are  so  infinitely  various." 

The  rule  as  to  privileged  communications  should  not  be  so 
extended  as  to  open  wide  the  flood-gates  of  injurious  gossip 
and  defamation  by  which  private  character  may  be  over- 
whelmed and  irreparable  mischief  done,  and  yet  it  should  be 
so  administered  as  to  give  reasonable  protection  to  those  who 
make  and  receive  communications  in  which  they  are  inter- 
ested, or  in  reference  to  which  they  have  a  real,  not  imagi- 
nary, duty.  Every  one  owes  a  moral  duty,  not  as  a  volunteer 
in  a  matter  in  which  he  has  no  legal  duty  or  personal  interest, 
to  defame  another,  unless  he  can  find  a  justification  in  some 
pressing  emergency.  In  Coxhead  v.  Richards,  2  Man.  G.  &  S. 
669,  602,  Coltman,  J.,  said:  "  The  duty  of  not  slandering  your 
neighbor  on  insuflScient  grounds  is  so  clear  that  a  violation  of 
that  duty  ought  not  to  be  sanctioned  in  the  case  of  voluntary 
communications,  except  under  circumstances  of  great  urgency 
and  gravity.  It  may  be  said  that  it  is  very  hard  on  a  defend- 
ant to  be  subject  to  heavy  damages  when  he  has  acted  hon- 
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estly,  and  when  nothing  more  can  be  imputed  to  him  than  aa 
error  in  judgment.  It  may  be  hard,  but  it  is  very  hard,  on 
the  other  hand,  to  be  falsely  accused.  It  is  to  be  borne  in 
mind  that  people  are  but  too  apt  rashly  to  think  ill  of  others; 
the  propensity  to  tale-bearing  and  slander  is  so  strong  amongst 
mankind,  and,  when  suspicions  are  aroused,  men  are  so  apt  to 
entertain  them  without  due  examination,  in  cases  where  their 
interests  are  concerned,  that  it  is  necessary  to  hold  the  rule 
strictly  as  to  any  officious  intermeddling  by  which  the  charac- 
ter of  others  is  affected";  and  in  the  same  case,  Cresswell,  J., 
said:  "  If  the  property  of  the  ship-owner,  on  the  one  hand,  wa» 
at  stake,  the  character  of  the  captain  was  at  stake  on  the 
other;  and  I  cannot  but  think  that  the  moral  duty  not  to  pub- 
lish of  the  latter  defamatory  matter  which  he  did  not  know  to 
be  true  was  quite  as  strong  as  the  duty  to  communicate  to  the 
ship-owner  that  which  he  believed  to  be  true." 

One  may  not  go  about  in  the  community,  and,  acting  upon 
mere  rumors,  proclaim  to  everybody  the  supposed  frailties  or 
bad  character  of  his  neighbor,  however  firmly  he  may  believe 
such  rumors,  and  be  convinced  that  he  owes  a  social  duty  to 
give  them  currency,  that  the  victim  of  them  may  be  avoided; 
and,  ordinarily,  one  cannot  with  safety,  however  free  he  may 
be  from  actual  malice,  as  a  volunteer,  pour  the  poison  of  such 
rumors  into  the  ears  of  one  who  might  be  affected  if  the 
rumors  were  true.  I  cite  a  few  cases  by  way  of  illustration. 
In  Godson  v.  Homey  1  Brod.  &  B.  7,  one  Noah  solicited  the 
plaintiff  to  be  his  attorney  in  an  action.  The  defendant,  ap- 
parently a  total  stranger,  wrote  to  Noah  to  deprecate  his  so 
employing  the  plaintiff,  and  this  was  held  to  be  clearly  not  a 
confidential  or  privileged  communication.  In  Storey  v.  Chal- 
lands,  8  Car.  &  P.  234,  one  Hersford  was  about  to  deal  with  the 
plaintiff,  when  he  met  the  defendant,  who  said  at  once,  with- 
out his  opinion  being  asked  at  all:  "If  you  have  anything  to 
do  with  Storey,  you  will  live  to  repent  it;  he  is  a  most  unprin- 
cipled man,"  etc.,  —  and  Lord  Denman  directed  a  verdict  for 
the  plaintiff,  because  the  defendant  began  by  making  the  state- 
ment without  waiting  to  be  asked.  In  York  v.  Johnson,  11& 
Mass.  482,  the  defendant,  a  member  of  a  church,  was  appointed 
with  the  plaintiff  and  other  members  of  the  church  on  a  com- 
mittee to  prepare  a  Christmas  festival  for  the  Sunday  school. 
He  declined  to  serve,  and  being  asked  his  reason  by  Mrs.  New- 
ton, a  momber  of  the  committee,  said  that  a  third  member  of 
the  committee,  a  married  man,  had  the  venereal  disease,  and 
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being  asked  where  he  got  it,  said  he  did  not  know,  but  that 
"  ho  had  been  with  the  plaintiflF,"  who  was  a  woman,  and  it 
was  held  that  this  was  not  a  privileged  communication.  There 
was  no  question  of  the  defendant's  good  faith  and  reasonable 
grounds  of  belief  in  making  the  communication,  and  yet 
Devens,  J.,  in  the  opinion,  said:  "  The  ruling  requested  by  the 
■defendant,  that  the  communication  made  by  him  to  Mrs. 
Newton  was  a  privileged  one,  and  not  actionable,  except  with 
proof  of  express  malice,  was  properly  refused.  There  was  no 
duty  which  he  owed  to  Mrs.  Newton  that  authorized  him  to 
inform  her  of  the  defamatory  charges  against  the  plaintifif, 
and  no  interest  of  his  own  which  required  protection  justified 
it.  He  had  declined  to  serve  upon  the  same  committee  with 
Mrs.  York,  but  he  was  under  no  obligation  to  give  any  reason 
therefor,  however  persistently  called  upon  to  do  so;  and  even 
if  Mrs.  Newton  had  an  interest  in  knowing  the  character  of 
Mrs.  York,  as  a  member  of  the  same  church,  it  was  an  inter- 
•est  of  the  same  description  which  every  member  of  the  com- 
munity has  in  knowing  the  character  of  other  members  of  the 
€ame  community  with  whom  they  are  necessarily  brought  in 
contact,  and  would  not  shield  a  person  who  uttered  words 
otherwise  slanderous." 

Having  thus  stated  the  general  principles  of  law  applicable 
to  a  case  like  this,  I  will  now  bring  to  mind  the  facts  of  this 
ease  so  far  as  they  pertain  to  the  defamator}''  letter.  The 
plaintiff  was  a  lawyer,  and  had  been  engaged  in  the  practice 
of  his  profession  at  Caledonia  for  several  months  and  resided 
there  at  the  date  of  the  letter.  Miss  Dora  McNaughton  and 
the  defendant  also  resided  there.  The  plaintifif  was  on  terms 
of  social  intimacy  with  Dora,  and  was  paying  her  attention 
with  a  view  to  matrimony,  and  some  time  subsequently  mar- 
ried her.  Mrs.  Collins  was  about  twenty-five  years  old,  two 
years  and  a  half  younger  than  Dora,  and  was  married  Novem- 
ber 2, 1875;  and  prior  to  that  she  had  always  resided  within  a 
mile  and  a  half  from  the  residence  of  Dora,  and  they  had  been 
very  intimate  friends.  Dora  had  a  father  and  no  brother,  and 
Mrs.  Collins  had  a  brother.  During  the  time  of  this  intimacy, 
and  at  some  time  before  the  marriage  of  Mrs.  Collins,  Dora 
repeatedly  requested  of  her  that  if  she  "knew  anything  about 
any  young  man  she  went  with,  or,  in  fact,  any  young  man  in 
the  place,  to  tell  her,  because  her  father  did  not  go  out  a  great 
<leal  and  had  no  means  of  knowing,  and  people  would  not  be 
apt  to  tell  him";  that  she,  Mrs.  Collins,  had  a  brother,  and 
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would  be  more  apt  to  hear  what  was  said  about  young  men, 
and  Dora  wished  her  to  tell  what  she  knew.  Their  intimacy 
continued  after  the  marriage  of  Mrs.  Collins  unti^  January 
before  the  letter  was  written,  when  a  coldness  sprang  up  be- 
tween them.  They  became  somewhat  estranged,  and  their 
intimacy  ceased.  Mrs.  Collins  testified  that  when  she  wrote 
the  letter  she  thought  just  as  much  of  Dora  as  if  she  had  be- 
longed to  her  family;  that  she  had  heard  the  defamatory 
rumors  and  believed  them,  and  therefore  did  not  wish  her  to 
marry  the  plaintiff.  It  must  be  observed  that  tlie  request  of 
Dora  to  Mrs.  Collins  for  information  about  young  men  was  not 
made  when  she  was  contemplating  marriage  to  any  young  man, 
and  that  the  request  was  not  for  information  about  any  par- 
ticular young  man,  or  about  any  young  man  in  whom  she  had 
any  interest;  but  it  was  for  information  about  the  young  meri 
generally  with  whom  she  associated.  Nor,  literally  construing 
the  language,  did  Dora  wish  for  information  as  to  the  gossip 
and  rumors  afloat  about  young  men.  What  she  asked  for  was 
such  facts  as  Mrs.  Collins  knew,  and  not  for  her  opinion  about 
young  men  or  her  estimation  of  them.  But  if  we  assume  that 
the  request  was  for  information  as  to  all  the  rumors  about 
young  men  which  came  to  the  knowledge  of  Mrs.  Collins,  the 
case  of  the  defendant  is  not  improved.  At  that  time  the 
plaintiff  was  not  within  Dora's  contemplation,  as  she  did  not 
know  him  until  long  after.  The  request  was  not  for  informa- 
tion as  to  any  young  man  who  might  pay  her  attention  with  a 
view  to  matrimony;  it  was  for  information  about  all  the  young 
men  in  her  circle.  Mrs.  Collins  was  not  related  to  her,  and 
was  under  no  duty  to  give  the  information,  and'  Dora  had  no 
suflicient  interest  to  receive  the  information.  Mrs.  Collins  was 
under  no  greater  duty  to  give  the  information  to  Dora  than  to 
any  of  the  other  young  ladies  of  her  acquaintance  in  tbe  same 
circle.  She  could  properly  tell  what  she  knew  about  young 
men,  but  could  not  defame  them,  even  upon  request,  by  tell- 
ing what  she  did  not  know,  what  nobody  knew,  but  what  she 
believed  upon  mere  rumors  and  hearsay  to  be  true.  The  mere 
fact  that  she  was  requested  or  even  urged  to  give  the  informa- 
tion did  not  make  the  defamatory  communication  privileged: 
York  V.  Johnson^  supra. 

But  there  is  no  proof  that  this  letter  was  written  to  Dora  in 
pursuance  of  any  request  made  by  her  four  years  before  its 
date,  and  there  was  no  evidence  which  authorized  the  jury  to 
find  80,  if  they  did  so  find.     On  the  contrary,  it  is  clear  that 
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Dora  would  not,  at  the  time,  have  gone  to  Mrs.  Collins  for 
any  information  as  to  the  plaintiff  if  she  had  desired  any,  and 
that  she  did  not  wish  for  the  information  from  her;  and  that 
this  was  known  to  Mrs.  Collins,  the  language  of  the  letter 
clearly  shows.  In  the  defendant's  answer  it  is  alleged  that 
Mrs.  Collins's  letter  was  prompted  by  her  friendship  for  Dora, 
and  by  the  solicitation  of  "mutual  friends  to  interfere  in  the 
matter  and  break  off  the  relations  which  seemed  to  exist 
between  the  plaintiff  and  Dora,"  and  there  is  no  averment 
that  it  was  written  in  pursuance  of  any  request  coming  from 
Dora.  The  letter  itself,  as  well  as  the  evidence  of  Mrs.  Collins, 
shows  unmistakably  that  it  was  thus  prompted.  Mrs.  Collins 
did  not  testify  that  she  wrote  the  letter  in  pursuance  of  any 
request  of  Dora,  and  the  action  was  not  tried  upon  that  theory, 
and  no  question  as  to  the  request  was  submitted  to  the  jury. 
The  trial  judge  charged  the  jury  broadly  that  if  the  relations 
of  Dora  and  Mrs.  Collins  were  of  such  an  intimate  character 
as  to  warrant  the  latter  in  warning  the  former  "against  a 
person  whom  she  had  reason  to  believe  was  not  a  fit  person, 
and  if  Mrs.  Collins  acted  fairly,  in  good  faith,  conscientiously, 
although  mistakenly,  there  can  be  no  recovery  against  her," 
upon  the  count  in  the  complaint  for  libel;  and  then  the  court 
said:  "Did  Mrs.  Collins  in  writing  that  letter  act  fairly,  act 
judiciously, — not  in  the  matter  of  good  taste,  but  did  she,  with 
the  facts  which  had  been  brought  to  her  mind,  act  in  a  con- 
scientious and  proper  manner?  If  she  did,  if  she  acted  as  an 
ordinarily  prudent  person  would  act  under  the  same  circum- 
Btances,  if  she  had  probable  ground  for  her  belief,  she  was 
justified  in  writing  the  letter."  Mrs.  Collins  then  appears  as 
a  mere  volunteer,  writing  the  letter  to  break  up  relations  which 
she  feared  might  lead  to  the  marriage  of  the  plaintiff  to  Dora. 
If  she  had  been  the  mother  of  Dora,  or  other  near  relative, 
or  if  she  had  been  asked  by  Dora  for  information  as  to  the 
plaintiff's  character  and  standing,  she  could  with  propriety 
have  given  any  information  she  possessed  affecting  his  char- 
acter, provided  she  acted  in  good  faith  and  without  malice. 
But  a  mere  volunteer,  having  no  duty  to  perform,  no  interest 
to  subserve,  interferes  with  the  relations  between  two  such 
people  at  her  peril.  The  rules  of  law  should  not  be  so  admin- 
istered as  to  encourage  such  intermeddling,  which  may  not  only 
blast  reputation  but  possibly  wreck  lives.  In  such  a  case  the 
duty  not  to  defame  is  more  pressing  than  the  duty  to  commu- 
nicate mere  defamatory  rumors  not  known  to  be  true. 
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Some  loose  expressions  may  doubtless  be  found  in  text* 
books  and  judicial  opinions  supporting  the  contention  of  the 
defendant  that  this  letter  was,  in  some  sense,  a  privileged  com- 
munication. But  after  a  very  careful  research,  I  believe  there 
is  absolutely  no  reported  decision  to  that  effect.  The  case 
which  is  as  favorable  to  the  defendant  as  any,  if  not  more 
favorable  than  that  of  any  other,  is  that  of  Todd  v.  Hawkins^ 
8  Car.  &  P.  88.  In  that  case,  a  widow  being  about  to  marry 
the  plaintiff,  the  defendant,  who  had  married  her  daughter, 
wrote  her  a  letter  containing  imputations  on  the  plaintiff's 
character,  and  advising  a  diligent  and  extensive  inquiry  into 
his  character,  and  it  was  held  that  the  letter  was  written  on  a 
justifiable  occasion,  and  that  the  defendant  was  justified  in 
writing  it,  provided  the  jury  was  satisfied  that,  in  writing  it, 
he  acted  bona  fide,  although  the  imputations  contained  in  the 
letter  were  false,  or  based  upon  the  most  erroneous  informa- 
tion ;  and  if  he  used  expressions,  however  harsh,  hasty,  or 
untrue,  yet  bona  fide,  and  believing  them  to  be  true,  he  was 
justified  in  so  doing.  The  letter  was  held  privileged  solely 
upon  the  ground  of  the  near  relationship  existing  between  the 
widow  and  the  defendant,  her  son-in-law,  which  justified  his 
voluntary  interference.  But  the  judge  expressly  stated  that 
if  the  widow  and  defendant  had  been  strangers  to  each  other, 
there  would  have  been  a  mere  question  of  damage. 

A  case  nearer  in  point  is  that  of  "  The  Count  Joannes"  v. 
Bennett,  5  Allen,  169;  81  Am.  Dec.  738.  There  it  was  held  that 
a  letter  to  a  woman  containing  libelous  matter  concerning 
her  suitor  cannot  be  justified  on  the  ground  that  the  writer 
was  her  friend  and  former  pastor,  and  that  the  letter  was  writ- 
ten at  the  request  of  her  parents,  who  assented  to  all  its  con- 
tents. The  decision  was  put  upon  the  ground  that  in  writing 
the  letter  the  defendant  had  no  interest  of  his  own  to  serve  or 
protect;  that  he  was  not  in  the  exercise  of  any  legal  or  moral 
duty;  that  the  proposed  marriage  did  not  even  involve  any 
sacrifice  of  his  feelings  or  injury  to  his  affections,  and  did  not 
in  any  way  interfere  with  or  disturb  his  personal  or  social 
relations;  that  the  person  to  whom  the  letter  was  addressed 
was  not  connected  with  him  by  the  ties  of  consanguinity 
or  kindred,  and  that  he  had  no  peculiar  interest  in  her. 
Some  years  before  the  same  learned  court  aecided  the  case  of 
Krebs  v.  Oliver,  12  Gray,  239,  wherein  it  was  held  that  state- 
ments that  a  man  has  been  imprisoned  for  larceny,  made  to 
the  family  of  a  woman  whom  he  is  about  to  marry,  by  one 
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who  is  no  relation  of  either,  and  not  in  answer  to  an  inquiry, 
are  not  privileged  communications.  In  the  opinion  it  is  said: 
**A  mere  friendly  acquaintance  or  regard  does  not  impose  a 
duty  of  communicating  charges  of  a  defamatory  character  con- 
cerning a  third  person,  although  they,  may  be  told  to  one  who 
has  a  strong  interest  in  knowing  them.  The  duty  of  refrain- 
ing from  the  utterance  of  slanderous  words  without  knowing 
or  ascertaining  their  truth  far  outweighs  any  claim  of  mere 
friendship." 

I  am,  therefore,  of  opinion  that  the  letter  was  in  no  sense, 
upon  the  facts  as  they  appear  in  the  record,  a  privileged  com- 
munication. 

There  was  also  error  in  the  court  below  as  to  the  verbal 
slanders  alleged  in  the  second  cause  of  action;  and  what  I 
have  already  said  applies  in  part  to  these  slanders.  There 
was  no  substantial  denial  of  these  slanders  in  the  answer,  and 
there  is  no  dispute  in  the  evidence  that  they  were  uttered,  and 
there  can  be  no  claim  upon  the  evidence  that  they  were  justi- 
fied. The  trial  judge  charged  the  jury  that  the  words  were 
slanderous.  But  he  said  to  them  that  "  there  is  not  that  pre- 
sumption of  malice  in  the  case  of  oral  slanders  that  there  is  in 
the  case  of  a  deliberate  writing."  This  was  excepted  to  by 
plaintiflF's  counsel,  and  was  clearly  erroneous.  In  the  case  of 
oral  defamation,  as  in  the  case  of  written,  if  the  words  uttered 
were  not  privileged,  the  law  implies  malice. 

The  judge  further  charged  the  jury,  in  substance,  that  the 
words,  if  uttered  under  the  circumstances  testified  to  by  Mrs. 
Collins,  were  privileged.  She  testified  in  substance  that  she 
uttered  the  words  to  Mr.  Cameron  in  confidence,  after  the 
most  urgent  solicitation  on  his  part  that  she  should  tell  him 
what  she  knew  about  the  plaintiff.  But  defamatory  words  do 
not  become  privileged  merely  because  uttered  in  the  strictest 
confidence  by  one  friend  to  another,  nor  because  uttered  upon 
the  most  urgent  solicitation.  She  was  under  no  duty  to  utter 
them  to  him,  and  she  had  no  interest  to  subserve  by  uttering 
them.  He  had  no  interest  or  duty  to  hear  the  defamatory 
words,  and  had  no  right  to  demand  that  he  might  hear  them; 
and  under  such  circumstances  there  is  no  authority  holding 
that  any  privilege  attaches  to  such  communications. 

There  was  no  evidence  that  would  authorize  a  jury  to  find 
that  Cameron  sought  the  interview  with  Mrs.  Collins,  as  an 
emissary  from  or  agent  of  the  plaintiff,  or  that  at  the  plain- 
tifi'^s   solicitation  or  instigation  he  obtained  the  slanderou» 
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communications  from  her,  and  he  did  not  profess  or  assume  to 
act  for  him  on  that  occasion.  He  was  the  mutual  friend  of  the 
parties,  and  seems  to  have  sought  the  interview  with  her, 
either  to  gratify  his  curiosity,  or  to  prevent  the  impending 
litigation  between  the  parties.  But  even  if  he  obtained  the  in- 
terview with  her  at  the  solicitation  of  the  plaintiff,  and  as  his 
friend,  she  could  not  claim  that  her  slanderous  words  uttered 
at  such  interview  were  privileged. 

The  trial  judge,  therefore,  erred  in  refusing  to  charge  the 
jury  that  there  was  no  question  for  them  as  to  the  second 
cause  of  action,  but  one  of  damages. 

Therefore,  without  noticing  other  exceptions  to  rulings  upon 
the  trial,  for  the  fundamental  errors  herein  pointed  out,  the 
judgment  should  be  reversed,  and  a  new  trial  granted. 

Danforth,  J.,  dissented.  After  restating  the  facts  of  the  case,  he  said: 
"  The  letter  is  one  of  warning  or  entreaty.  It  names  no  one  as  its  subject, 
but  it  was  conceded  that  the  person  referred  to  was  the  plaintiff,  and  he  is 
held  up  in  numerous  phases  conveying  divers  degrees  of  disparagement  and 
imputation  to  reproach,  and  as  a  person  to  be  feared  and  avoided:  Crajl  v. 
BoUe,  1  Saund.  248,  and  note.  The  trial  judge,  therefore,  ruled  that  it  was 
libelous,  and  the  appellant  is  entitled  to  have  that  ruling  stand  as  the  law  of 
the  case.  The  publication  was  admitted.  From  these  circumstances,  the 
law  supplied  the  rest,  and  the  burden  of  justification  or  excuse  was  cast  upon 
the  defendant:  Lewis  v.  Few,  5  Johns.  35.  The  question,  therefore,  is,  whether 
the  occasion  of  the  publication,  or  the  circumstances  prompting  it,  furnish  a 
legal  excuse  for  that  act,  and  so  repel  the  inference  of  malice  arising  from 
the  matter  of  it,  as  to  bring  it  within  the  exception  to  which  I  have  referred. 
If  it  does,  then  in  legal  contemplation  the  communication  is  privileged.  Of 
Buch  communications  there  are  two  classes:  In  one  the  privilege  is  absolute, 
and  a  shield  against  any  action  for  defamation,  as  where  the  charge,  even 
if  false  and  malicious,  is  made  in  the  course  of  official  duty  or  under  certain 
other  circumstances  not  embracing  those  before  us;  in  the  other  class  the 
privilege  is  qualified,  and  may  be  overcome  by  proof  of  malice.  This  class 
includes  cases  where  the  interest  and  welfare  of  society  and  common  con- 
venience require  that  the  defendant  should  bo  permitted  to  speak  freely  in 
the  relation  in  which  he  is  placed,  provided  he  confines  himself  within  the 
bounds  of  what  he  believes  to  be  the  truth:  Hastinga  v.  Lush,  22  Wend.  410; 
34  Am.  Dec.  330. 

"The  law  frequently  referred  to  upon  this  subject  is  to  be  found  in  Too- 
good  V.  Spyrinrj,  1  Cromp.  M.  &  R.  181-192,  and  requires  that  the  communi- 
cation, to  be  privileged,  should  be  fairly  made  by  a  person  in  the  discharge 
of  some  public  or  private  duty,  whether  legal  or  moral,  or  in  the  conduct  of 
his  own  affairs  where  hia  interest  is  concerned.  In  Harrison  v.  Bush,  32 
Eng.  L.  &  Eq.  173,  substantially  the  same  rule  is  restated,  but  it  is  added 
*  that  duty  cannot  be  confined  to  legal  duties  which  may  be  enforced  by  in- 
dictment, action,  or  mandamua,  but  must  include  moral  and  social  duties  of 
imperfect  obligation, '  and  as  thus  amplified,  the  rule  is  adopted  in  this  court, 
and  may  be  considered  as  well  settled:  Oitnaby  v.  Douglass,  37  N.  Y.  477; 
Hamilton  v.  Em,  81  Id.  IIC.  A  common  application  of  the  mla  is  to  words 
Am.  St.  Rep..  Vol.  VIL— 47 
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■pokon  by  a  former  master  in  giving  a  character  of  a  servant:  Weatheraton  v. 
ffatokiru,  1  Term  Rep.  110;  or  in  answering  an  inquiry  concerning  the  sol- 
Tency  of  a  tradesman  or  banker,  or  between  persons  having  a  common  inter- 
est  in  the  subject  to  wliich  they  relate.  It  applies,  however,  to  other  cases 
of  the  same  nature,  and  is  meant  to  protect  the  communications  of  business 
and  the  necessary  confidence  of  man  in  man,  as  where  one  employed  by  a 
sheriff  to  ascertain  and  inform  him  of  the  facts  relating  to  an  interference 
with  a  levy  upon  certain  cattle,  wrote  a  letter  charpdng  the  plaintiff  with 
feloniously  taking  them:  Washburn  v.  Cooke,  3  Denio,  110;  or  where,  at  the 
request  of  the  father,  a  person  made  inquiry  as  to  the  character  of  his  daugh- 
ter's husband:  Atwill  v.  Mackintosh,  120  Mass.  177.  In  each  instance  the 
report,  if  made  in  good  faith,  and  reasonably  believed  true,  was  held  to  be 
privileged:  Id.  So  it  is  said  to  extend  to  the  confidential  communications  of 
friendship:  Hoit  on  Libel,  235;  and  will  undoubtedly  include  every  case 
where,  in  the  discharge  of  any  legal,  natural,  or  social  obligation,  the  defend- 
ant states  what  he  honestly  believes  the  plaintiff's  character  to  be,  whatever 
the  charges  may  be  which  he  thus  imputes  to  him.  Thus  in  McDougall  v. 
Claridge,  1  Camp.  267,  it  was  held  that  a  letter  written  confidentially  con- 
cerning a  solicitor,  and  under  an  impression  that  its  statements  were  well 
founded,  could  not  be  the  subject  of  an  action;  and  in  Heser  v.  Donaon,  men- 
tioned in  Buller's  Nisi  Prius,  page  8,  where  the  defendant  said,  '  in  confidence 
and  friendship,  by  way  of  warning, '  to  one  about  dealing  with  the  plaintiff, 
words  affecting  his  credit,  no  action  would  lie  because  the  manner  of  speak- 
ing repelled  the  idea  of  malice.  In  WJiite  v.  Nicholls,  3  How.  286,  Justice 
Daniel  enumerates  among  such  communications  '  worda  spoken  in  confidence 
and  friendship  as  a  caution ';  and  applying  the  same  principle  to  specific  cases, 
it  is  laid  down  in  a  recent  work  on  this  subject  (Odgers  on  Libel  and  Slan- 
der, 210)  that  a  father,  guardian,  or  intimate  friend  may  warn  a  young  man 
against  associating  with  a  particular  individual,  or  may  warn  a  lady  not  to 
marry  a  particular  suitor,  though  under  the  same  circumstances  a  stranger 
could  not  do  so  without  incurring  liability. 

"  Among  other  instances  of  privilege,  and  of  the  same  nature,  is  any  com- 
munication required  by  the  interest  of  the  person  to  whom  it  is  made,  and 
reasonably  called  for  or  warranted  by  the  relation  in  which  the  person 
making  it  stands  to  him,  as  a  letter  written  in  good  faith  by  a  person  to  his 
mother-in-law,  warning  her  of  the  bad  character  of  the  man  she  was  about 
to  marry:  Todd  v.  Hawkins,  8  Car.  &  P.  88-91.  The  same  principle  was 
applied  in  Adcock  v.  Marsh,  8  Ired.  361.  It  there  appeared  that  Anderson 
Adcock  was  twice  married.  His  first  wife  died,  leaving  a  daughter  Sally, 
and  one  other.  Upon  his  second  marriage,  the  defendant.  Airs.  Marsh,  ad- 
vised the  daughters  of  the  first  Mrs.  Adcock  that  they  ought  not  to  live  at 
their  father's,  giving  resisons  in  words  relating  to  the  plaintiff,  his  then  wife, 
which  were  in  themselves  prima  fade  actionable.  In  excuse,  it  w^as  shown 
that  the  first  Mrs.  Adcock  'had  requested  the  defendant  Marsh,  with 
whom  she  was  very  intimate,  to  give  "advice  "  to  her  daughters,'  but  the 
trial  judge  ruled  that  this  was  insufficient,  in  any  view,  to  rebut  the  impli- 
cation of  malice,  and  after  verdict  for  the  plaintiff,  a  new  trial  was  granted, 
the  court  of  review  holding  that  the  communication  was  privileged,  if  made 
by  the  defendant  in  good  faith,  and  as  to  that,  the  jury  were  the  proper 
judges.  The  learned  judge,  speaking  for  the  court,  and  referring  to  the 
ruling  of  the  trial  judge,  said:  '  The  idea  seems  to  have  been  that  the  com- 
munication was  not  a  privileged  one,  because  the  defendant  had  no  interest 
in  the  matter,  and  stood  ia  no  relationship  to  the  witness,'  the  person  ad- 
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vised  by  defendant,  'but  was,  in  every  respect,  a  volonteer';  and  after 
citing  and  commenting  on  various  cases,  says,  in  substance,  that  whether 
there  was  just  cause  for  the  opinion  expressed  by  Mrs.  Marsh  or  not,  she 
was  justified  in  making  it  known  to  the  daughter,  if  she  honestly  held  that 

opinion,  '  and  that  her  communication  so  made  was  a  privileged  one 

And  we  further  hold,*  ho  says,  •  that  without  any  request  from  the  mother, 
she  would,  under  the  other  circumstances,  have  been  justified.* 

"  To  the  same  effect  are  the  cases  in  our  own  court.  In  Leivia  v.  Chapman, 
16  N.  Y.  369,  Selden,  J.,  enunciates  the  rule  as  embracing  both  alternatives, 
and  says:  'There  is  no  doubt  that  when  the  communication  is  made  bona 
jidc  in  answer  to  inquiries  from  one  having  an  interest  in  the  information 
Bought,  or  when  the  relation  between  the  parties  by  whom  and  to  whom  the 
communication  is  made  is  such  as  to  render  it  reasonable  and  proper  that 
the  information  should  be  given,  it  will  be  regarded  as  privileged ';  and  re- 
ferring to  the  authorities,  says  these  casus  show  that  all  that  is  necessary  to 
entitle  such  communications  to  be  so  regarded  is  '  that  the  relation  of  the 
parties  should  be  such  as  to  afford  reasonable  ground  for  supposing  an  inno- 
cent  motive  tor  giving  the  intormation,  and  to  deprive  the  act  of  an  appear 
ance  of  oflScious  intermeddling  with  the  affairs  of  others ';  and  although  the 
information  given  in  that  case  was  volunteered,  and  not  in  answer  to  any 
inquiry,  the  judges  all  agreed  that  the  relations  existing  between  the  person 
addressed  and  the  defendant  rendered  the  communication  privileged.  In 
the  later  case  of  Sunderlin  v.  Bradstreet,  46  N.  Y.  128,  7.  Am.  Rep.  322,  it 
appeared  that  the  defendants,  of  their  own  volition  and  for  their  own  profit, 
collected  information  concerning  the  condition  of  traders,  and  this  they  com- 
municated to  subscribers  not  interested  in  the  matter,  and  the  court,  reit- 
erating the  rule  laid  down  in  Lewis  v.  Chapman,  supra,  held  that,  owing  to 
that  want  of  interest  in  the  person  addressed,  the  communication  was  not 
privileged.  Protection  would  seem  to  be  due,  therefore,  to  communications 
between  persons  having  relationship,  whether  by  blood  or  marriage,  or  as 
principal  and  agent,  attorney  and  client,  or  as  intimate  friends,  or  as  the  re- 
sult of  any  trust  or  confidence,  provided  such  communications  are  fairly  war- 
ranted by  a  reasonable  occasion,  and  honestly  made. 

"It  follows  that  the  term  'malice,*  in  a  legal  sense,  has  no  application 
where  there  is  a  just  cause  or  occasion  for  speaking  the  words  complained 
of,  although  under  other  circumstances  they  would  constitute  a  slanderous 
charge:  Jonca  v.  Oivin,  Gilbert's  Gas.  185;  Wasliburn  v.  Cooke,  and  other  cases 
tupra.  In  discussing  this  question,  the  learned  jiidge,  already  quoted,  says: 
'  When  the  circumstances  show  that  the  defendant  may  reasonably  be  sup- 
posed to  have  had  a  just  and  worthy  motive  for  making  the  charge,  then  {he 
law  ceases  to  infer  malice  from  the  mere  falsity  of  the  charge,  and  requires 
from  the  plaintiff  other  proof  of  its  existence  *:  Lewis  v.  Cliapman,  supra. 
The  facts  found  by  the  jury,  and  above  adverted  to,  bring  the  case  at  bar 
within  the  principle  and  the  rule  thus  stated.  The  occasion  was  the  court- 
ship of  the  plaintiff,  and  the  object  of  the  letter  was  to  give  information  of 
his  character.  It  was  written  in  confidence  and  in  friendship  to  one  sought 
by  him  in  mamage,  and  thus  having  a  vital  interest  in  the  subject,  and  writ- 
ten also  in  response  to  her  request.  Tliese  comlitious  seem  to  answer  the  first 
branch  of  the  proposition  laid  down  by  Judgo  Sslden  in  the  Chapman  case, 
tupra,  and  by  Judge  Allen  in  the  Sunderlin  case,  supra,  and  also  bring  the 
communication  directly  within  the  other  branch  of  the  rule.  If  we  regard 
the  communication  as  volunteered,  it  still  remains  that  Dora,  the  party  to 
Wkom  the  communication  was  made,  had  an  interest  in  it,  and  the  writer 
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stood,  by  reason  of  her  intimate  friendship  and  reqnest,  in  such  rclatioa  t» 
her  as  to  make  it,  at  least,  proper  that  the  defendant  ehonld  warn  and  put  her 
on  further  inquiry. 

"I  think  the  communication  was  privileged  by  the  occasion  and  bythe  po- 
sition of  the  writer,  and  the  court  committed  no  error  in  refusing  to  charge 
otherwise.  Wliether  the  letter  was  in  excess  of  privilege  so  conferred,  I 
need  not  inquire,  for  such  question  was  for  the  jury,  and  it  was  not  raised 
at  the  trial. 

"  As  to  the  second  cause  of  action,  the  counsel  for  the  appellant  asked  the 
court  to  charge:  '  That  the  charges  set  out  in  the  second  count  of  the  com- 
plaint have  been  substantially  proved  and  stand  uncontradicted,  and  the 
plaintiff  is  entitled  to  recover,  and  the  only  question  for  the  jury  is  one  of 
damages.  The  court  declined  so  to  hold  and  charge,  and  plaintiff's  counsel 
duly  excepted.'  In  this  there  was  no  error:  1.  The  allegations  of  the  com- 
plaint are  not  admitted  by  the  answer,  but  denied,  and  the  plaintiff  wcat 
into  evidence  to  sustain  the  issue.  2.  Between  the  plaintiff's  witnesses  and 
the  evidence  of  the  defendant  there  was  a  conflict.  3.  The  communication 
to  Cameron  was  given  in  confidence,  at  his  request,  and  under  circumstances 
which  might  very  well  lead  to  the  conclusion  tliat  Cameron,  as  the  friend  or 
even  agent  of  the  plaintiff,  was  by  him  put  upon  an  inquiry,  suggested  by 
the  letter  just  before  read  to  him  by  the  plaintiff:  Weailierstor.e  v.  Ilan-hiiu, 
supra;  King  v.  Waring,  5  Esp.  13.  The  statement  was  not  voluntary,  and 
the  occasion  of  speaking,  as  well  as  the  words  spoken,  were  to  be  considered. 
The  submission  of  it  to  the  jury  was  proper  (2  Greeul.  Ev.,  sec.  421),  and 
the  language  of  the  judge  as  applied  to  it  was  not  inappropriate:  Weatlieratotie 
V.  Hawkins,  supra.  4.  Nor  was  it  necessary  to  plead  specially  that  the  com- 
munication to  Cameron  was  privileged.  The  defendant's  answer  alleged  that 
the  communication,  such  as  it  was,  to  Cameron  was  drawn  out  by  him,  — • 
'  was  a  confidential  communication,  and  was  made  without  malice  and  without 
any  intent  to  injure  the  plainti^'  and  in  the  belief  of  its  truth,  and  denied, 
among  other  things,  the  allegation  of  malice  contained  in  the  complaint. 
This  goes  to  the  very  root  of  the  action.  If  true,  it  shows  there  was  no 
malice;  and  as  formerly  the  defense  of  privilege  was  open  under  the  general 
issue,  —  Eastinga  v.  Lush,  supra;  Howard  v.  Tlwrnpaon^  21  Wond.  324,  — so  it 
is  now  under  the  denial. 

"  The  learned  counsel  for  the  appellant  argues  that  the  plea  of  justifica- 
tion set  up  as  a  separate  defense  was  insufficient,  because,  he  says,  '  the  mat- 
ters alleged  are  stated  to  have  been  known  at  the  commencement  of  the 
action,  and  not  at  the  time  of  uttering  or  writing  the  words  attributed  to 
th^  defendant.'  No  objection  was  made  to  evidence  on  that  account,  and 
the  question  waa  only  presented  to  the  trial  judge  as  he  was  about  to  give  the 
case  to  the  jury,  and  then  in  these  words:  'That  the  court  should  hold,  as  a 
matter  of  law,  that  there  is  no  sufficient  plea  of  justification  set  up  in  the 
defendant's  answers,  and  the  proofs  have  not  sufficient  force  to  eustaina  jus- 
tification. ' 

"The  proof  shows  that  the  defendant  had  heard  the  matters  referred  to 
when  she  wrote  the  letter,  and  no  objection  was  made  that  the  evidence  was 
not  competent  under  the  answer.  But  tlie  request  when  made  was  double, 
and  required  the  court  to  pass  upon  the  sufficiency  of  the  evidence  to  sustain 
the  justification  as  well  as  its  final  presentation  upon  the  pleadings.  One 
brauch  was  for  the  jury,  and  upon  both  grounds  the  refusal  of  the  court  may 
stand.  The  other  questions  presented  by  the  appellant  were  properly  dis- 
posed of  by  the  general  term.  The  judgment  appealed  from  should,  I  think, 
be  affirmed." 
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When  Proof  of  Actual  Malice  must  be  made  in  action  of  libel:  Kent 
•▼.  Bougartz,  15  R.  I.  72;  2  Am.  St.  Rep.  870,  and  cases  collected  in  note  873. 
In  an  action  for  libel,  if  the  words  charged  were  spoken  on  an  occasion 
which  renders  them  prima  Jade  privileged,  the  burden  is  on  the  plaintiff  to 
show  express  malice:  Stewart  v.  ffall,  83  Ky.  375. 

Defamatory  and  Libelous  Publications,  What  are:  See  Steuxert  r. 
Suri/l  Specific  Co.,  76  Ga.  230;  2  A....  St.  Rep.  40,  and  note  43. 

Libel  and  Slander  —  Privileged  Communications:  Johnson  v.  Brad' 
etreet  Co.,  77  Ga.  172;  4  Am.  St.  Rep.  77,  and  note  79.  Words  spoken  in  a 
judicial  proceeding,  whether  by  a  party,  by  a  witness,  or  by  counsel,  are 
prima  facie  privileged:  Stewart  v.  Hall,  83  Ky.  3V5;  note  to  Shadden  v.  Mc- 
Elwee,  6  Am.  St.  Rep.  825-828.  A  communication,  to  be  privileged,  must  be 
4nade  upon  a  proper  occasion,  from  a  proper  motive,  and  based  upon  reason- 
able  or  probable  cause;  when  so  made  in  good  faith,  the  law  does  not  imply 
malice,  but  actual  malice  must  be  proved,  and  whether  communications  are 
[privileged  or  not  is  a  question  for  the  court,  and  not  the  jury:  Press  Co.  v. 
StewaH,  119  Pa.  St.  685. 


Bush  v,  Roberts. 

nil  New  York,  478.] 

Hes  GESTiE.  —  In  Order  that  the  Declarations  of  a  Party  may  bh 
Admissible  in  evidence  as  part  of  a  transaction,  they  must  grow  out  of 
the  principal  fact  or  transaction,  illustrate  its  character,  be  contempo- 
raneous  with  it,  and  derive  some  degree  of  credit  from  it. 

Declarations  of  a  Grantor  Made  Prior  to  his  Transfer  are  not 
admissible  against  his  grantee  in  an  action  by  the  creditors  of  the  former 
to  set  aside  the  transfer  for  fraud,  where  it  appears  that  the  grantee  was 
a  purchaser  for  full  value,  and  there  is  no  other  testimony  tending  to 
establish  any  complicity  on  his  part  in  the  grantor's  fraudulent  design. 

Action  by  Bush,  as  administrator  of  Wakefield,  to  set  aside 
for  fraud,  as  against  creditors,  a  conveyance  of  both  real  and 
personal  property  made  by  the  defendant  Robbins  to  his  co- 
-defendant,  Roberts.  The  property  was  worth  nine  thousand 
one  hundred  dollars,  and  was  sold  for  seven  thousand  five 
hundred  dollars.  Judgment  for  plaintiflfa  was  affirmed  by  the 
general  term. 

Watson  M.  Rogers^  for  the  appellant. 

Thomas  8,  Jones,  for  the  respondents. 

Gray,  J.  Various  facts,  which  he  decided  to  be  proved  by 
the  evidence,  led  the  learned  trial  judge  to  conclude  that  the 
transfer  of  property  by  the  defendant  Robbins  to  the  defend- 
ant Roberts  was  made  with  the  intent  to  hinder,  delay,  and 
•defraud  creditors,  and  therefore  was  void;  but  in  the  chain 
of  evidence  leading  to  his  conclusion,  which  seems,  so  far  as 
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it  establisbes  knowledge  in  the  vendee,  not  very  weighty, 
was  a  conversation  had  between  one  of  the  plaintiffs  and 
Bobbins,  shortly  after  the  death  of  the  intestate,  and  prior  to 
the  transfer  of  the  property.  The  evidence  of  this  conver- 
sation was  elicited  on  the  opening  of  the  plaintiffs'  case. 
Bush,  one  of  the  plaintiffs,  had  testified  to  a  visit  which  ho 
and  his  co-administrator  had  made  to  Robbins's  house  for  tho 
purpose  of  taking  possession  of  the  effects  of  their  intestate, 
and  that  on  that  occasion  he  had  a  conversation  with  Bobbins 
"upon  the  subject  of  the  claims  of  this  estate  held  against  him 
and  this  property."  He  was  asked  by  plaintiffs'  counsel  tO' 
state  that  conversation.  This  was  objected  toby  counsel  for 
defendant  Boberts,  who  alone  had  appeared  and  was  defending 
the  action,  on  the  ground  that  it  was  incompetent  and  imma- 
terial as  against  that  defendant;  but  the  objection  was  over- 
ruled, and  the  evidence  was  received.  The  witness  thereupon 
testified  to  the  statements  made  by  Bobbins  in  the  course  of 
the  conversation. 

It  seems  to  us  evident  that  these  statements  were  deemed 
of  importance  and  material  by  the  trinl  judge,  because,  in  his 
ninth  finding  of  fact,  after  stating  the  circumstances  of  the 
plaintiff's  visit  to  Bobbins's  house,  he  incorporates  them.  He 
finds  that  plaintiffs  *'  had  conversation  with  defendant  Bob- 
bins, who,  in  reply  to  questions  put  to  him  by  Bush,  one 
of  the  plaintiffs,  informed  them  that  he  was  a  large  debtor 
to  said  estate;  that  it  had  been  allowed  to  run  for  years  with- 
out interest  being  paid,  and  he  didn't  know  just  how  much  it 
was,"  and  other  facts  which  Bobbins  stated  then  about  the 
quantity  and  value  of  his  property.  The  materiality  of  the 
evidence  of  these  declarations  of  Bobbins  obviously  was  in 
their  bearing  upon  Boberts's  solvency,  and  his  motives  and 
intent  as  deducible  from  his  admissions,  his  misrepresenta- 
tions, and  his  conduct.  Boberts,  however,  was  a  purchaser  for 
a  valuable  consideration,  and  there  was  no  proof  establishing 
any  conspiracy  between  him  and  his  vendor.  Bobbins,  to 
defraud  Bobbins's  creditors.  The  force  of  the  action  was 
directed  against  Boberts,  to  deprive  him  of  the  property  which 
he  had  bought,  and  the  action  could  only  prevail  by  proof 
that  ho  had  actual  notice  of  a  fraudulent  motive  on  Bobbins's 
part,  or  knowledge  of  circumstances  which  was  equivalent  to 
Buch  notice.  If  he  knew  or  had  believed  the  motives  of  his 
vendor  to  be  fraudulent,  then,  by  aiding  him  in  his  scheme, 
he  made  himself  a  party  to  the  fraud:   Parker  v.  Conner,  9^ 
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N.  Y.  118;  45  Am.  Rep.  178.  But  no  evidence  is  competent 
proof  to  affect  him,  or  his  right  to  the  possession  of  his  prop- 
erty, which  falls  short  of  proving  the  nature  of  the  transac- 
tion, and  of  illustrating  the  guilty  participation  of  the  vendee. 
If  this  was  a  case  of  a  conspiracy  to  defraud  Robbins's  credi- 
tors, admitted  or  proved,  the  admissions  or  declarations  of 
either  would  be  competent  as  against  the  other;  the  principle 
of  their  admissibility  assuming  the  fact  of  the  conspiracy 
being  established:  Cuyler  v.  McCartney,  40  N.  Y.  221-228. 
But  this  is  not  such  a  case,  and  no  proof  is  admissible  as 
against  Roberts  of  acts  or  declarations  of  Robbins,  unless 
as  part  of  the  res  gestse,  or,  unless  falling  within  the  rule 
of  admissibilty,  as  being  against  his,  Roberts's,  interest,  and 
the  fact  that  Robbins  is  a  party  defendant  does  not  make 
them  so. 

In  order  that  the  declarations  of  a  party,  which  are  claimed 
to  be  part  of  the  transaction,  may  be  admissible,  they  must 
grow  out  of  the  principal  fact  or  transaction,  illustrate  its 
character,  be  contemporaneous  with  it,  and  derive  some  degree 
of  credit  from  it:  Lnnd  v.  Tyngsborough,  9  Cush.  36.  But 
proof  of  the  declarations  or  misrepresentations  of  Robbins 
respecting  his  indebtedness  and  the  value  of  his  property, 
made  before  the  transfer  and  before  even  the  negotiations  for 
any  transfer,  is  not  competent  against  Roberts;  for  they  in  no 
sense  formed  a  part  of  the  subsequent  transaction  between 
them,  and  their  admission  into  the  case  to  charge  Roberts 
with  the  liability  to  restore  the  property  is,  we  think,  clearly 
a  violation  of  the  principles  of  evidence  in  such  cases,  and 
without  support  in  authority. 

The  question  here  is,  whether  Roberts  had  actual  notice  of 
Robbins's  intent,  or  the  knowledge  of  circumstances  connected 
with  Robbins's  act  in  disposing  of  his  property  to  defraud  his 
creditors.  Did  he,  for  his  own  advantage,  or  with  no  such 
idea,  make  himself  a  participant  in  the  fraudulent  plan? 
Unless  the  proofs  are  confined  within  the  limits  of  charging 
Roberts  with  such  a  participation,  the  safeguards  designed  by 
the  rules  of  jurisprudence  as  a  protection  to  those  who  act  in 
good  faith  and  with  honest  motives  are  endangered.  The 
trial  judge  found  as  facts  the  existence  of  the  fraudulent  in- 
tent in  the  vendor,  Robbins,  and  of  notice  in  the  vendee, 
Roberts,  of  that  intent;  but  these  findings,  it  is  manifest  from 
his  decision,  rested  more  or  less  on  the  statements  of  the  ven- 
dor to  the  plaintiff  Bush.     While  expressing  no  opinion  here 
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as  to  the  general  merits  of  the  case,  or  as  to  the  weight  of 
the  proof,  we  do  say  that,  in  a  case  of  such  a  nature,  where 
the  proofs  are  conflicting,  and  not  clearly  preponderating 
against  the  defendant,  the  erroneous  admission  or  exclusion 
of  evidence  was  likely  to  have  afiected,  in  a  material  degree, 
the  conclusions  of  the  judge. 

We  see  no  reason  why  the  principle  of  the  decisions  in  the 
cases  of  Tousley  v.  Barry,  16  N.  Y.  500,  and  of  Truax  v.  Slater, 
86  Id.  632,  should  not  control  in  the  present  case.  In  Tousley 
V.  Barry,  supra,  Johnson,  C.  J.,  decided  that  the  admission  of 
a  previous  owner  of  a  chose  in  action  cannot  be  proved  against 
a  purchaser  from  him,  who  has  bought  for  a  fair  considera- 
tion, and  between  whom  and  the  former  owner  there  exists  no 
other  relation  than  that  of  purchaser  and  seller;  that  it  was 
not  the  case  of  a  nominal  purchase,  the  former  owner  retain- 
ing the  equitable  interest,  but  of  an  actual  and  complete  trans- 
fer of  all  interest  to  the  purchaser. 

In  Truax  v.  Slater,  supra.  Earl,  J.,  held  that  "the  mere 
declarations  of  an  assignor  of  a  chose  in  action,  forming  no 
part  of  any  res  gestae,  are  not  competent  to  prejudice  the  title 
of  his  assignee,  whether  the  assignee  be  one  for  value  or  merely 
a  trustee  for  creditors,  and  whether  such  declarations  be  ante- 
oedent  or  subsequent  to  the  assignment." 

We  think,  for  the  error  pointed  out,  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Judgment  reversed.  

DECLAAATioys  AS  Part  07  Bes  Gest^:  Stockman  ▼.  Siatet  24  Tex.  App. 
387;  6  Am.  St.  Rep.  894,  and  note  896. 


Kernochan  V.  Murray. 

fill  New  York,  806.  J 

Parties  to  a  Contract  are  Presumed  to  Intend  to  Bind  their  Per- 
sonal Representatives  as  well  as  themselves. 

CJontract  of  Guarantt  DOE.S  not  Terminate  with  the  Lipe  op  the 
Guarantor,  unless  this  intention  is  plainly  expressed  in  the  guaranty 
itself. 

Guaranty  Made  by  Persons  Acting  for  an  Undisclosed  Principal  is 
an  original  and  not  a  collateral  undertaking.  Their  liability  >s  not  that 
of  sureties,  but  of  principals. 

Action  by  Kernochan  against  Murray  and  others  as  execu- 
tors of  Richard  M.  De  Mill,  sole  survivor,  at  the  time  imme- 


Nov.  1888.]  Kernochan  v.  Murray.  745 

diately  preceding  his  death,  of  the  firm  of  De  Mill  &  Co.,  on 
the  following  contract  of  guaranty:  — 

"In  consideration  of  your  having  purchased,  upon  my  rep- 
resentation as  to  their  value,  forty  shares  of  stock  of  the  Albe- 
marle Swamp  Land  Company,  and  of  one  dollar  to  me  in 
hand  paid,  I  do  hereby  guarantee  that  you  shall  receive,  as 
long  as  you  hold  said  stock,  dividends  equal  to  seven  per  cent 
per  annum,  or  I  will  make  good  to  you  all  deficit  from  such 
amount. 

"  New  York,  August  21,  1871.  De  Mill  &  Co." 

Judgment  for  defendants,  which  was  aflBrmed  by  the  gen- 
eral term. 

J.  F.  Kernochan,  for  the  appellant. 

Sidney  V.  Lowell,  for  the  respondents. 

Andrews,  J.  We  think  the  judgment  below  proceeds  upon 
a  misconstruction  of  the  contract  of  guaranty.  The  guaranty 
did  not,  in  terms,  purport  to  bind  the  executors  or  adminis- 
trators of  De  Mill  &  Co.  But  it  is  a  presumption  of  law,  in 
the  absence  of  express  words,  that  the  parties  to  a  contract 
intend  to  bind,  not  only  themselves,  but  their  personal  repre- 
sentatives: 1  Parsons  on  Contracts,  530,  and  cases  cited;  Co. 
Lit.  209  a.  In  case  of  a  contract  for  the  payment  of  money, 
or  the  sale  or  purchase  of  property,  or  of  a  covenant  of  war- 
ranty, it  would  be  an  unreasonable  supposition  that  the  par- 
ties intended  that  the  obligation  should  not  survive  against 
their  representatives,  although  not  specially  named.  It  is,  of 
course,  competent  for  parties  to  agree  that  a  contract  shall  not 
survive,  and  that  all  obligation  under  it  should  terminate  on 
their  death.  So  a  contract  may  be  of  such  a  nature  as  to 
admit  only  of  a  personal  performance,  or  as  to  imply  that  it  is 
to  be  operative  only  during  the  continuance  of  personal  rela- 
tions, although  not  so  expressed  in  terms,  and  will  be  deemed 
dissolved  by  death  or  other  disabilitj'  which  renders  perform- 
ance, according  to  the  intention,  impossible.  Contracts  for 
the  rendition  of  personal  or  professional  services  are  of  this 
character,  and  they  terminate  with  the  death  or  disability  of 
the  party  owing  them. 

The  guaranty  in  this  case  has  no  such  personal  quality.  It 
was  given  by  De  Mill  &  Co.  as  an  inducement  to  the  plain- 
tiff's testator  to  purchase  from  them  forty  shares  of  the  stock 
of  the. Albemarle  Swamp  Land  Coiijpany.     They  represented 
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the  stock  to  be  valuable,  and  claimed  to  be  selling  it  for  some 
parties  who  held  it,  and  who  desired  to  realize  upon  it,  but 
whose  names  were  not  disclosed.  They  guaranteed  that  the 
plaintiff,  so  long  as  he  held  the  stock,  should  receive  dividends 
thereon  equal  to  seven  per  cent  per  annum,  and  that  they 
would  make  good  any  deficiency.  The  contract  is  plain  and 
unambiguous.  The  obligation  of  De  Mill  &  Co.  was  not  lim- 
ited in  terms  to  the  duration  of  the  partnership  or  to  the  lives 
of  the  copartners.  The  only  limitation  of  time  was  the  period 
during  which  the  purchaser  should  hold  the  stock.  The  guar- 
anty protected  the  purchaser  while  his  interest  should  con- 
tinue, and  this  presumably  was  what  he  required,  and  both 
parties  intended.  Any  other  construction  would  subject  the 
purchaser  to  the  risk  of  losing  the  benefit  of  the  guaranty  on 
the  death  of  the  guarantors,  which  might  happen  at  any  time. 
There  are  cases  cited  holding  that  a  continuing  guaranty  of 
advances  to  be  made  to  a  third  party,  in  the  absence  of  any 
express  provision,  is  revoked  as  to  subsequent  advances  by  the 
death  of  the  guarantor  and  notice:  Coulthart  v.  Clementsoriy 
L.  R.  5  Q.  B.  D.  42;  Harrisa  v.  Fawcett,  L.  R.  15  Eq.  Cas.  311. 
These  cases  stand  upon  a  perfectly  equitable  principle,  each 
advance  constituting  a  fresh  consideration.  But  a  guaranty 
creating  a  continuing  pecuniary  obligation,  the  consideration 
for  which  is  entire  and  given  once  for  all,  is  very  different, 
and  it  would  be  very  inequitable  to  hold  that  it  was  termi- 
nated by  the  death  of  the  guarantor,  unless  this  intention  is 
plainly  expressed  in  the  guaranty  itself:  Lloyd's  v.  Harper^ 
L.  R.  16  Ch.  D.  290. 

The  judgment  in  this  case  cannot,  therefore,  we  think,  be 
supported  on  the  theory  that  the  guaranty,  by  fair  intendment, 
was  limited  to  the  lives  of  the  guarantors.  Equally  unfounded, 
we  think,  is  the  claim  of  the  defendants  that  De  Mill  &  Co. 
were  sureties,  and  for  that  reason  their  obligation  terminated 
on  their  death:  Getty  v.  Binsse,  49  N.  Y.  385;  10  Am.  Rep. 
379.  Their  undertaking  was  original,  and  not  collateral. 
They  entered  into  the  guaranty  for  their  own  benefit,  upon  a 
consideration  moving  to  them  as  principals.  If  they  were  in 
fact  acting  as  agents  in  selling  this  stock,  not  having  disclosed 
their  principal,  they  stood  in  respect  to  the  purchaser  as  the 
owner  and  vendor:  Cobb  v.  Knapp,  71  N.  Y.  348;  27  Am.  Rep. 
51.  In  entering  into  the  guaranty,  they  assumed  no  obliga- 
tion resting  on  the  company.  The  company  was  under  no 
legal  obligation  to  declare  dividends  to  stockholders,  and  leas! 
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of  all,  to  declare  dividends  of  any  particular  amount.  The 
contract  of  De  Mill  &  Co.  was  clearly  original,  and  they  were 
principals,  and  not  sureties. 

We  think  the  judgment  should  be  reversed,  and  9.  new  trial 
granted. 

Judgment  reversed. 

COLLATEKAL  AND  ObIGINAL  UNDERTAKINGS,   WhAT  ARE:  Pocher  V.   5cn- 

ton,  25  Conn.  343;  95  Am.  Deo.  252,  note;  Maurin  v.  Fogelberg,  37  Minn.  23^ 
5  Am.  St.  Hep.  814. 

CoNTiNDiNG  Ouabantt:  See  Cowles  v.  Peck,  55  Conn.  251;  3  Am.  St.  Rep. 
44,  and  note  48i. 


People  ex  eel.  Union   Insurance  Company  op 
Philadelphia  v.  Nash. 

[Ul  New  York,  810.J 

Submissions  to  Arbitration  are  Revocable  in  their  Nature,  and  th» 
parties  cannot  make  that  irrevocable  which  is  of  its  own  nature  rev> 
ocable. 

AORBEUENT  NOT  TO  REVOKE  A  SUBMISSION  TO  ARBITRATION  will  not  de- 
prive either  of  the  parties  of  the  power  given  him  by  section  2383  of  the 
Code  of  Civil  Procedure  of  New  York  to  revoke  such  submission  at  any 
time  before  the  closing  of  the  proofs,  and  the  final  submission  of  the 
cause  for  decision. 

Application  for  a  writ  of  mandate  to  compel  the  respondents 
to  proceed  as  arbitrators,  chosen  by  the  petitioner  and  Lorenzo 
Dimich,  to  decide  certain  controversies.  The  respondents 
showed  that  before  these  controversies  were  submitted  tothem,^ 
Dimich  served  on  them  a  written  revocation  of  their  authority. 
But  the  petitioner  claimed  that  Dimich  had  waived  the  right 
to  make  such  revocation  by  the  following  clause  in  his  agree- 
ment to  submit  to  arbitration:  "  It  is  hereby  further  agreed  by 
and  between  the  said  parties,  in  consideration  of  the  agree- 
ments and  covenants  herein  contained,  to  be  kept  and  per- 
formed by  the  respective  parties  hereto,  that  neither  of  tho 
parties  hereto  shall  have  the  right  to  revoke  the  submission  to 
arbitrators  herein  provided  for,  or  this  agreement,  or  any  part 
thereof,  and  such  arbitration  shall  not  terminate  or  be  re- 
voked by  the  dissolution  or  death  of  either  or  any  of  the  par- 
ties hereto,  but  in  case  of  such  dissolution  or  death  of  either 
or  any  of  the  parties  hereto,  during  the  pendency  of  such  arbi- 
tration, the  same  shall  continue  against  the  personal  repre- 
eentatives  of  such  deceased  person,  or  against  the  successor  or 
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person  or  officer  charged  with  the  duty  of  administering  the 
assets  of  such  corporation,  and  any  revocation  by  operation  of 
law,  and  any  and  all  right  of  revocation  given  or  permitted 
by  statute  or  otherwise  is  hereby  expressly  waived  and  aban- 
doned." The  application  was  denied  at  the  special  term,  and 
€uch  denial  was  aflirmed  on  appeal  to  the  general  term. 

Treadwell  Cleveland,  and  Norris  Morey,  for  the  appellants. 

S.  P.  Nash,  James  E.  CarpenteVf  and  William  Allen  Butler, 
for  the  respondents. 

Gray,  J.  The  position  taken  by  the  appellants  with  respect 
to  the  agreement  of  arbitration  in  question  here  is,  that  the 
character  of  revocability,  inherent  in  such  submissions,  is 
affected  by  that  article  of  the  agreement  which  provides 
against  any  revocation,  and  expressly  waives  and  abandons 
the  right  to  revoke.  They  do  not  dispute  the  common-law 
rule  that  submissions  to  arbitration  are  revocable  in  their 
nature,  and  indeed,  that  such  was  the  rule  is  too  well  estab- 
lished and  recognized  by  early  and  late  English  cases,  and  by 
the  New  York  statutes  and  decisions,  to  admit  of  dispute: 
Allen  v.  Watsouy  16  Johns.  205;  Bank  v.  Widner,  11  Paige,  529; 
2  R.  S.  544,  sec.  23;  Tobey  v.  County  of  Bristol,  3  Story,  800; 
Vynior's  Case,  8  Coke,  81b  (4th  vol.  of  Frazer's  ed.  302); 
Marsh  V.  Bulteel,  5  Barn.  &  Aid.  508;  Re  Rouse  v.  Meier,  L.  R. 
«  Com.  P.  212;  Fraser  v.  Ehrensperger,  L.  R.  12  Q.  B.  D.  310. 
Whatever  may  have  been  decided  elsewhere  in  this  country^ 
vfe  are  satisfied  that  that  is  the  better  rule  of  law  which  has 
been  recognized  in  England  and  in  this  state,  and  which  con- 
eiders  a  submission  revocable  until  its  nature  is  changed  by 
legal  enactment,  as  was  done  by  English  statutes.  As  it  was 
€aid  in  Vynior^s  Case,  supra,  "  man  cannot  by  his  act  make 
€uch  authority,  power,  or  warrant  not  countermandable  which 
is  by  the  law  or  its  own  nature  countermandable";  he  cannot 
*'  make  that  irrevocable  which  is  of  its  own  nature  revocable." 

But  the  learned  counsel  for  the  appellants  say  the  facts 
underlying  this  submission,  in  the  discontinuance  of  suits,  the 
abandonment  of  advantages,  and  the  peculiar  and  unusual 
agreements  contained  in  this  submission,  by  which  the  right 
to  revoke  is  waived  and  abandoned,  take  it  out  of  the  common- 
law  or  statute  rule.  They  say  that  here  was  an  express 
waiver  of  the  right  to  revoke,  based  on  a  valuable  and  exe- 
cuted consideration,  and  they  argue  that  failing  the  reason  of 
the  rule,  the  rule  itself  fails. 
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No  unusual  character  is  imparted  to  the  agreement  by  its 
being  based  on  such  a  consideration.  All  such  agreements 
must  be  based  on  a  good  consideration,  and  if  the  discontinu- 
ance of  the  pending  suits  and  the  loss  of  advantages  thereby 
occasioned  are  the  features  which  constitute  the  executed  con- 
sideration, they  are  but  the  incidents  of  the  agreement  of  sub- 
mission. That  was  the  decision  of  this  court  in  McNuliy  v. 
Solley,  95  N.  Y.  242,  where  Danforth,  J.,  collects  authorities 
to  sustain  the  proposition  that  by  submission  to  arbitration^ 
eo  acto,  the  discontinuance  of  the  pending  litigation  is  effected. 
The  flaw  in  the  argument  of  appellants'  counsel  is  in  its  as- 
sumption that  the  character  of  the  mandate  to  the  individ- 
uals selected  to  determine  the  controversy  between  parties 
can  be  changed  by  their  private  agreements,  or  affected  by  the 
circumstances  which  were  its  producing  cause,  or  which  the 
execution  of  the  agreement  induced. 

The  source  of  the  mandate  or  power,  by  virtue  of  which  the 
arbitrators  act,  is  in  the  private  agreement  which  the  parties 
have  entered  into,  for  reasons  satisfactory  to  themselves,  in 
order  to  have  an  end  to  dispute  and  to  legal  strife,  and  tho 
force  of  the  mandate  to  them  is  in  the  consent  of  the  parties 
that  they  shall  act.  But  in  the  execution  of  the  power,  or  in 
the  thing  they  are  to  accomplish,  the  arbitrators  have  no  in- 
terest, and  thus  the  case  is  altogether  different  from  one  where 
the  mandatory  has  an  interest  in  the  execution  of  the  power 
and  in  the  result  of  its  exercise.  In  such  a  case,  the  man- 
date, which  goes  forth  with  the  execution  and  delivery  of  the 
agreement  to  the  mandatory,  becomes  irrevocable.  We  are  at 
a  loss  to  understand  how  the  nature  of  the  agreement  between 
the  parties,  or  any  resulting  incident  of  that  agreement,  adds 
anything  to  the  power  of  the  arbitrators.  The  agreement  of 
submission  is  executory  until  the  controversy  is  completely 
ended  between  the  parties  by  the  submission  to  the  arbitrators 
of  the  controversial  facts  for  their  decision;  and  not  till  then 
can  it  be  said  that  the  agreement  has  been  executed  and  has 
passed  beyond  the  power  of  the  parties  to  withdraw  from  or 
to  break.  Until  that  ultimate  stage  has  been  reached,  every 
article  of  the  agreement  which  relates  to  the  future  conduct  of 
the  parties  lies  in  the  region  of  promise,  and  that  promises  can 
be  and  are  broken,  regardless  of  their  weight  or  the  conse- 
quences, is  as  proverbial  as  it  is  certain. 

The  express  agreement  not  to  revoke  is  executory  of  course, 
like  every  other  agreement  to  do  or  not  to  do  a  certain  thing. 
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Although  the  parties  agreed  not  to  revoke,  the  fact  is  that  one 
of  Ihem  has  done  so,  notwithstanding  his  agreement,  and  the 
other  is  left  to  such  legal  remedies  as  may  offer  themselves  to 
protect  or  compensate  him  for  the  breach.  The  agreement 
to  waive  any  right  to  revoke  does  not  help  the  situation.  A 
waiver,  to  be  effectual  and  beyond  recall,  must  be  of  some 
present  existing  right,  conferred  by  statute  or  otherwise. 
When  the  agreement  to  waive  relates  to  the  future  conduct 
of  the  party,  it  is  merely  executory,  and  amounts  to  nothing 
more  than  the  agreement  not  to  revoke.  The  difSculty  is, 
that  as  the  arbitrators  have  no  interest  in  the  result  of  the  arbi- 
tration, and  derive  their  power  to  act  from  the  continuing 
consent  of  the  parties  to  the  agreement,  when  the  agreement, 
while  yet  executory,  is  broken  by  the  refusal  of  a  party  to  be 
bound  by  it  or  to  perform  it,  the  foundation  of  the  arbitrator's 
power  is  gone,  and  they  have  no  more  authority  over  the  with- 
drawing party  to  bind  him  by  their  acts. 

The  legislature  of  this  state,  in  enacting  section  2383  of  the 
Code  of  Civil  Procedure,  have  set  at  rest  any  existing  conflict 
in  the  decisions,  and  have  enlarged  the  rule  as  recognized  in 
the  previous  statutory  enactment:  2  R.  S.,  p.  544,  sec.  23.  By 
its  provisions,  a  submission  to  arbitration,  whether  made  as 
prescribed  in  that  title  or  otherwise,  may  be  revoked  at  any 
time  before  the  closing  of  the  proofs  and  the  final  submission 
of  the  cause  for  decision.  The  revocation  must  be  in  writing, 
signed  by  the  parties,  and  delivered  to  the  arbitrators,  and  it 
is  competent  for  one  of  several  parties  on  a  side  to  effect  such 
a  revocation.  We  perceive  no  reason  for  qualifying  the  force 
of  this  section  in  the  way  suggested  by  appellants'  counsel, 
who  say  that  it  is  only  available  to  a  party  when  revocation 
is  allowable;  and  as  by  express  agreements  in  this  submission 
the  right  of  revocation  was  stipulated  away,  the  provisions  of 
the  section  are  inapplicable.  We  think  the  language  of  this 
section  is  broad  enough  to  cover  all  cases  of  submission,  and 
that  the  only  restriction  is  as  to  the  time  and  the  mode  of  the 
act  of  revocation.  And  as  to  the  agreement  not  to  revoke,  as 
we  have  suggested,  like  any  other  agreement  relating  to  the 
future  conduct  of  parties,  it  was  executory,  and,  if  broken,  left 
the  other  party  helpless  thereunder,  and  under  the  necessity 
to  seek  redress  for  the  breach  elsewhere. 

We  have  preferred  to  express  our  views  upon  the  main  con- 
flict as  to  this  submission,  in  view  of  its  importance,  and  while 
doubting  the  power  of  the  court  to  compel  by  writ  of  manda- 
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vius  the  performance  by  these  arbitrators  of  their  functions, 
we  do  not  now  express  any  opinion  upon  that  question. 

For  the  reasons  expressed,  we  think  the  order  of  the  gen- 
eral term  aflBrming  the  order  of  the  special  term  denying  a 
motion  for  a  peremptory  mandamus  should  be  affirmed,  with 
costs. 

Order  affirmed.  

Agreements  to  Submit  to  Arbitration:  Commercial  Union  Asauranet 
Co.  T.  Harking,  115  Pa.  St.  407;  2  Am.  St.  Rep.  562,  and  extended  note  on 
enbject  566-571.  A  notice  of  revocation,  to  be  effective,  mnst  be  served  be- 
fore an  award  has  been  agreed  upon,  and  the  fact  that  the  award  has  not 
been  reduced  to  writing  when  the  notice  was  served  is  inunaterial:  BuckwaU 
ter  V.  RtuaeU,  119  Pa.  St.  495. 


MoREis  V.  Beown. 

[Ul  New  Yobk,  818.] 

ComniAcroR  Who  has  Agreed  to  Furnish  Faotlities  for  thb  PxTRPoa* 
OF  Inspecting  a  Tunnel  on  Which  He  is  at  Work  does  not  thereby 
obligate  himself  to  furnish  transportation  to  the  persons  engaged  in  the 
work  of  inspecting;  and  if  they,  without  hia  invitation,  ride  into  the 
tunnel  on  a  car  used  to  bring  out  stone  and  other  material,  he  is  not  an- 
•wvrable  to  them  for  injuries  suffered  by  them  from  the  negligence  of  one 
of  his  aarvanta  in  not  controlling  the  velocity  of  a  descending  car. 

If  Cars  ark  not  Fitted  nor  Furnished  fob  Carrying  Men,  and  there 
ia  nothing  in  their  appearance  or  otherwise  to  invite  a  person  to  take 
passage  therein,  one  who  undertakes  to  ride  therein,  where  there  is  no 
duty  to  carry  him,  and  no  invitation  given  him  to  ride,  assumes  all  risks 
consequent  on  the  condition  of  the  car  and  track,  or  the  omission  or  in- 
attention of  the  servants  in  charge. 

NZOLIOENCB    13    THE    OMISSION   OF   CaRB    OB    CaUHON    IN    WhAT  Wb   Do; 

but  where  there  is  no  duty  to  be  cautious  and  vigilant,  there  can  be  no 
negligence  in  the  legal  sense  of  the  term. 

Mabtkr  is  not  Answerable  for  the  Act  or  Neglect  of  his  Servant, 
when  doing  something  which  the  master  has  not  ordered  done,  if  he  has 
not  authorized  the  servant  to  exercise  a  discretion  in  determining  what 
to  do. 

Where  Servant  is  Employed  to  Manage  a  Dump-car  hauling  stone  and 
other  material  out  of  a  tunnel,  he  has  no  authority  to  assent  to  a  third 
person  riding  in  such  car,  and  his  permitting  such  person  to  so  ride  is 
not  equivalent  to  an  invitation  by  his  master,  and  though  frequently 
repeated,  if  without  the  knowledge  of  the  master,  it  cannot  make  the 
master  answerable  for  acts  or  omissions  in  the  management  of  the  car 
from  which  the  person  so  riding  is  killed  or  suffers  substantial  injuries. 

Action  by  the  administratrix  of  Robert  E.  Morris  for  negli- 
gence resulting  in  his  death.    Verdict  and  judgment  for  plain- 
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tiff.    New  trial  denied.    Judgment  and  order  affirmed  by  th» 
general  term. 

Edward  T.  Loveiiy  for  the  appellants. 
C.  A.  Kellogg^  for  the  respondent. 

Danfobth,  J.  The  defendants,  under  a  contract  with  the 
aqueduct  commissioners  of  the  city  of  New  York,  were  en- 
gaged at  Croton  dam  in  the  construction  of  a  tunnel  by  exca- 
vation. The  decedent  was  a  civil  engineer  in  the  employ  of 
the  commissioners,  and  it  was  his  duty  to  inspect  for  them 
the  work  of  the  defendants,  "  to  see  that  it  was  done  in  com- 
pliance with  their  contract,"  and  the  defendants  bound  them- 
selves to  furnish  "  all  facilities  for  the  purpose  of  inspection." 
The  shaft  had  been  opened  about  350  feet  on  a  descending 
grade,  and  the  defendants  had  a  track  laid  therein,  over 
which,  by  the  aid  of  a  stationary  engine  and  a  cable  attached 
thereto,  and  to  open  boxes  or  dump-cars,  they  drew  out  stone 
and  other  material  broken  off  by  blasting.  The  cars  returned 
by  gravitation  at  a  speed  intended  to  be  regulated  in  part  by 
a  brake  applied  to  a  drum  over  which  the  cable  ran.  On  the 
24th  of  September,  1885,  the  decedent  got  upon  the  outside  of 
one  of  these  cars,  and  before  reaching  the  end  of  the  excava- 
tion was,  through  the  omission  of  defendant's  servant  to  attach 
the  cable  to  the  car,  or  otherwise  control  its  velocity,  thrown 
oflf  and  killed.  At  the  close  of  the  case,  defendants'  counsel 
asked  for  a  dismissal  of  the  complaint,  upon  the  ground, 
among  others,  that  the  plaintiflF  had  failed  to  show  any  duty 
or  obligation  on  the  part  of  the  defendants  to  so  manage  the 
cars  that  they  should  be  in  safe  condition,  and  run  with  care 
to  prevent  injury  to  the  intestate.  The  request  was  refused, 
and  the  case  submitted  to  the  jury  by  the  learned  trial  judge 
as  one  where,  for  negligence  on  the  part  of  the  defendant,  and 
freedom  from  negligence  on  the  part  of  the  intestate,  the 
plaintiff  might  recover.  The  plaintiflF  had  a  verdict.  The 
important  question  upon  this  appeal  is  raised  by  the  exception 
taken  to  the  refusal  of  the  trial  judge  to  dismiss  the  complaint. 

At  the  request  of  the  defendants,  the  trial  court  charged  the 
jury  that  "it  is  a  matter  of  uncontradicted  evidence  that  these 
cars  were  placed  in  this  tunnel  for  the  purpose  of  hauling  out 
the  dehriSy  and  not  for  the  purpose  of  transporting  passen- 
gers," and  also,  '*  in  the  absence  of  a  duty  on  the  part  of  the 
defendants  to  transport  the  deceased  in  and  out  of  the  tunnel^ 
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he  was  a  trespasser  on  the  car."  As  thus  presented,  the  ques- 
tion of  contributory  negligence  becomes  unimportant,  but  if  it 
were  otherwise,  and  that  question  fairly  in  the  case,  I  should 
have  no  hesitation  in  saying  that,  under  the  evidence  as  to  the 
circumstances  and  the  conduct  of  the  intestate,  it  was  one 
proper  for  the  consideration  of  the  jury,  and  their  conclusion 
upon  it  beyond  the  reach  of  this  court.  On  the  other  hand, 
there  is  no  suggestion  of  an  intentional  wrong  practiced  on  the 
plaintiff,  and  the  only  question  is,  whether  there  was  any  duty 
on  the  part  of  the  defendants  to  transport  him  into  the  tun- 
nel, for  it  was  while  going  in  that  he  received  injury.  Of 
course,  the  learned  judge  did  not  use  the  term  "passenger"  as 
including  only  those  who,  for  a  consideration  or  otherwise, 
might  acquire  the  right  to  be  in  or  on  the  cars,  but  to  empha- 
size by  contrasting  it  with  the  term  indicating  material  sub- 
stances or  matter  which  necessity  or  convenience  required  to 
be  taken  from  the  tunnel.  We  may  start,  then,  with  the  prop- 
osition that  the  cars  were  not  intended  by  the  owners  for  the 
transportation  of  human  beings. 

But  the  contention  of  the  plaintiff  is:  1.  That  the  car  was 
one  of  the  facilities  for  entering  the  tunnel,  and  under  the  con- 
tract the  plaintiff  entitled  to  its  use;  2.  That  from  the  former 
use  of  the  car  there  was  an  implied  license  that  he  might  ride 
upon  it,  and  therefore  he  was  rightfully  there.  I  am  unable 
to  find  any  foundation  for  the  proposition. 

It  would  not,  I  suppose,  be  claimed  that,  by  this  contract, 
the  defendants  were  under  any  obligation  to  carry  or  furnish 
the  intestate  the  means  of  carriage  for  himself  from  the  place 
where  his  office  or  that  of  the  commissioners  might  be,  to  the 
tunnel,  whether  that  office  was  near  to  or  remote  from  it. 

Nor  would  the  defendants  be  liable  if,  while  they  were  run- 
ning wagons  for  the  transportation  of  tools  or  implements  from 
their  warehouse,  the  intestate  had,  by  the  acquiescence  of  the 
driver,  often  gone  along,  until  finally,  on  the  way  to  the  tun- 
nel, he  received  an  injury  by  the  overturning  of  the  vehicle, 
through  the  negligence  or  carelessness  of  the  driver.  Nor 
would  they  be  liable  if  the  defendants  themselves,  going  to  the 
tunnel  in  a  carriage  driven  by  their  servant,  the  intestate  had 
got  up  behind,  and  the  servant,  knowing  it,  had  driven  care- 
lessly and  injured  him.  If,  in  either  case,  or  in  the  case  in 
hand,  the  mischief  had  resulted  from  the  personal  act  of  the 
defendants,  done  with  knowledge  of  the  intestate's  presence, 
they  would  have  been  liable,  and  in  either  case  the  servant 

AM.  St.  Rep.,  Vol.  VII.— 48 


754  Morris  v.  Brown.  [New  York, 

might  be;  but  I  can  find  no  reason  or  principle  upon  which  the 
defendants  could  bo  charged,  in  the  absence  of  some  personal 
act,  or  some  authority  by  them  for  the  act  of  the  servant. 
Clearly  the  inspector  must  find  his  way  as  best  he  could,  and 
at  his  own  risk,  to  the  mouth  of  the  tunnel.  His  duty  of  in- 
spection began  there.  It  was  to  continue  until  the  tunnel  was 
finished.  At  what  point  then,  if  at  all,  did  the  obligation  of 
carriage  fall  upon  the  defendants  ?  I  cannot  discover  it,  nor 
can  I  see  how  the  conveyance  of  the  engineer  has  any  relation 
whatever  to  the  defendants'  duty  to  furnish  facilities  for  in- 
spection. If  the  shaft  had  been  a  rising  one,  or  if  the  roof  of 
the  tunnel  was  so  high  that  its  condition  could  not  be  exam- 
ined from  below,  it  might  be  the  duty  of  defendants  to  prepare 
a  scafibld,  or  furnish  a  ladder  or  other  means  of  access,  for 
without  one  or  the  other,  or  some  artificial  means,  the  inspector 
could  not  approach  the  place  to  be  inspected.  But  however 
that  might  be,  the  defendants  could  not  be  called  on  to  carry 
him  up  the  ladder  or  along  the  platform.  The  contract  does 
not  call  for  that  accommodation. 

So  in  the  case  before  us  it  is  plain,  upon  the  testimony,  that 
there  was  no  obstruction  in  the  way  of  the  engineer's  entrance 
into  the  tunnel,  and  that  no  facility  was  lacking  to  enable  him 
to  complete  the  work  of  inspection  from  the  beginning  to  the 
end  of  the  tunnel,  as  then  constructed.  At  the  mouth,  or 
opening,  the  entrance  was  obvious,  and  step  by  step  the  in- 
spection could  have  been  made,  precisely  as  well  and  as 
thoroughly  as  if  the  inspector  had  gone  in  on  a  railroad. 

There  was  no  impediment.  The  duty  of  inspection  seems 
to  have  been  confided  to  the  engineers  Ridgway,  Lamed,  Gal- 
lery, and  the  decedent.  From  the  testimony  of  the  survivors, 
it  appears  that  the  gauge  of  the  track  was  three  feet  and  a 
half,  the  theoretical  width  of  the  tunnel  twelve  feet,  and  its 
actual  width  not  uniform.  The  distance  between  the  track 
and  the  sides  of  the  tunnel  also  varies;  on  the  right-hand 
side  it  is  from  four  to  four  and  a  half  feet  and  six  feet.  The 
space  on  the  left-hand  side  is  mainly  occupied  by  the  air- 
shaft.  The  track  was  single,  cars  going  at  intervals  as  occa- 
sion required,  but  only  in  one  direction  at  any  one  time.  The 
track  and  the  space  outside  of  the  track  was,  therefore,  avail- 
able for  the  inspectors.  Moreover,  they  did,  in  fact,  usually 
and  habitually,  although  not  always,  avail  themselves  of  that 
space,  and  travel  in  and  out  on  foot.  It  was  comparatively 
seldom  that  either  rode  upon  a  car.     Ridgway  says:  "We 
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could  walk  down  through  the  roadway.  I  walked  most  of  the 
time  myself,  and  was  accustomed  to  see  the  men  walking  out 
of  the  tunnel  and  walking  in.  One  could  walk  on  the  track 
or  by  the  side.  It  is  only  a  question  of  ease.  I  can  go  from 
one  end  of  the  incline  to  another  on  foot  and  do  my  work,  and 
I  do  do  it,  and  have  been  doing  it  since  I  went  on  the  work, — 
January,  1885."  Lamed  walked  backward  and  forward  to 
his  work;  in  doing  so,  used  the  track.  Webster,  a  civil  en- 
gineer employed  by  defendants,  and  of  twenty-four  years'  ex- 
perience in  such  work,  says:  "I  have  never  ridden  on  these 
cars.  I  have  gone  in  and  out  always  on  foot."  Gowen,  also 
a  civil  engineer  employed  on  the  work  by  the  commission, 
and  called  by  the  plaintiff,  said:  "I  did  not  regard  those  cars 
as  facilities  or  means  for  taking  people  down  or  bringing 
them  up.  I  regard  them  particularly  for  bringing  out  debris 
and  rocks  from  the  heading."  There  was  nothing  in  the  ap- 
pearance of  the  cars  to  serve  as  an  invitation  to  man.  They 
were  unprovided  with  seats,  were  wet  from  the  drip  of  water, 
and  dirty  from  the  loads  they  carried.  As  they  were  not  fur- 
nished for  such  use,  so  there  was  no  permission  from  the  de- 
fendants, or  any  one  of  them,  that  they  might  be  so  used. 
But  it  is  said  this  permission  might  be  implied,  because  the 
intestate  and  others  had  before  ridden  upon  the  cars.  With- 
out permission  from  or  duty  on  the  part  of  the  defendants  to 
give  it,  I  cannot  see  how  that  result  follows.  On  the  contrary, 
a  person  so  using  the  car  at  each  time  took  upon  himself  the 
risk,  and  must  abide  by  its  condition  and  the  quality  of  the 
attendant  at  the  time  he  so  used  it,  and  was  entitled  only  not 
to  be  led  into  danger. 

Negligence  is  an  omission  of  care  and  caution  in  what  we 
do.  But  the  duty  to  be  actively  cautious  and  vigilant  is  rela- 
tive, and  where  that  duty  has  no  existence  between  particular 
parties,  there  can  be  no  such  thing  as  negligence,  in  the  legal 
sense  ^  of  the  term.  The  plaintiff  was  in  no  position  to  com- 
plain of  the  defendants  or  their  servants.  The  frame  and 
dump  the  intestate  got  upon  was  not  a  vehicle  for  his  car- 
riage, but  an  instrument  of  labor,  a  mere  implement  furnished 
by  the  defendants  to  their  servants,  as  they  might  have  pro- 
vided a  man  with  a  basket  or  barrow,  or  a  mule  with  pan- 
niers, to  take  out  the  refuse,  as  in  former  times  was  the 
custom  in  doing  such  work.  It  might  have  been  a  scraper 
or  dirt-shovel,  or  stone-boat  or  dump-cart  drawn  by  horses. 
In  either  case,  would  the  owner  be  liable  to  one  who,  seekinp; 
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to  use  the  machine  for  convenience  in  personal  transportation, 
received  an  injury?  Certainly  not.  Nor  can  he  make  out  a 
better  case,  because,  by  the  combination  of  a  rail,  wheels,  and 
stationary  power,  the  same  work  is  done,  but  more  easily. 

The  benefit  of  the  contract  between  the  defendants  and  the 
aqueduct  commissioners  no  doubt  extended  to  the  plaintiff's 
intestate  and  the  other  agents  of  the  commissioners;  but  if  I 
am  right  in  its  construction,  no  liability  arose  from  that  con- 
tract to  furnish  the  track  or  car,  or  other  means  of  entering 
the  tunnel,  or  do  more  than  not  to  obstruct  the  entrance  of 
the  commissioners  or  their  agents,  and  I  find  nothing  else  to 
show  how  any  liability  or  duly  to  the  plaintiff  could  arise. 
However  imperfect  the  track  or  the  car,  or  however  negligent 
or  careless  its  manager  may  have  been,  they  were  not,  singly 
or  in  combination,  dangerous;  nor  would  the  plaintiff's  intes- 
tate have  been  harmed  if  he  had  kept  away  from  them.  If, 
in  going  out  of  or  entering  the  tunnel,  or  while  engaged  in  the 
duty  of  inspection,  he  had  been  run  over  by  the  car,  either 
from  the  careless  management  of  the  servant  of  the  defendanti 
having  it  in  charge,  or  from  its  leaving  the  track  by  reason  of 
the  imperfection  either  of  the  track  or  the  car,  a  different 
question  would  have  been  presented,  one  which  might  well  be 
answered  in  his  favor  upon  the  principles  applied  in  the  cases 
now  cited  in  his  behalf,  viz.:  Byrne  v.  New  York  Central  etc. 
R.  R.  Co.,  104  N.  Y.  362;  58  Am.  Rep.  512;  Weinhold  v.  Acker, 
49  N.  Y.  Sup.  Ct.  182;  Ackert  v.  Laming,  59  N.  Y.  646;  and 
also  Wendell  v.  Baxter,  12  Gray,  494. 

The  actual  case  is  different.  The  plaintiff  had  a  right  to 
be  in  the  tunnel  for  its  inspection.  The  contract  put  the  de- 
fendants under  no  obligation  to  carry  him  into  the  tunnel,  nor 
by  it  did  he  acquire  any  right  to  be  upon  the  car.  Nor  did 
he  acquire  that  right  through  any  consent  or  act  or  acquies- 
cence on  the  part  of  the  defendants.  All  the  witnesses  agree 
that  no  permission  was  given  by  the  defendants;  no  evidence 
tends  to  show  that  they  even  knew  the  car  was  at  any  time 
BO  used.  The  brakeman  of  the  car  had  known  it,  but  neither 
his  knowledge  nor  assent  could  bind  the  defendants.  He  was 
not  their  agent  for  that  purpose.  It  is  a  general  proposition 
that  a  master  is  chargeable  with  the  conduct  of  his  servant 
only  when  he  acts  in  the  execution  of  the  authority  given  him. 
Here  the  servant  had  only  to  go  up  with  loads  of  stone  or  dirt 
and  return  with  the  empty  cars,  the  easiest  and  simplest  of 
duties,  with  little  responsibility,  and  engaged  in  an  employ- 
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inent  requiring  only  a  low  degree  of  intelligence,  his  discretion 
at  any  rate  limited  to  the  care  and  proper  disposition  of  the 
loads  intrusted  to  him, — his  position  inferior  to  that  of  the 
driver  of  the  wagon  or  carriage  in  the  cases  I  have  supposed. 
There  is  nothing  whatever  in  the  record  to  show  that  in  not 
resisting  the  intestate's  entrance  upon  the  car,  or  in  consent- 
ing to  it,  he  was  acting  in  pursuance  of  any  authority  con- 
ferred on  him.  He  had  nothing  to  do^  and  could,  in  the  nature 
of  things,  have  nothing  to  do,  with  human  freight. 

The  law,  for  reasons  of  convenience,  makes  a  master  liable 
for  the  act  of  his  servant,  even  though  the  servant,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  deviation,  or  a  failure  to 
perform  it  in  the  safest  or  best  manner,  "but  where  the  ser- 
vant, instead  of  doing  that  which  he  is  employed  to  do,  does 
something  which  he  is  not  employed  to  do  at  all,  the  master 
cannot  be  said  to  do  it  by  his  servant,  and  therefore  is  not 
responsible  for  the  negligence  of  his  servant  in  doing  it": 
Mitchell  V.  Crassweller,  13  Com.  B.  247;  or,  as  it  is  elsewhere 
stated,  "where  the  master  has  neither  ordered  the  thing  to  be 
done,  nor  allowed  the  servant  any  discretion  as  to  the  mode 
of  doing  it,  I  cannot  see  how  in  common  justice  or  common 
sense  the  master  can  be  held  responsible":  McKenzie  v.  Mc- 
Leod,  10  Bing.  385.  In  the  case  before  us,  the  brakeman  ^as 
never  told  or  authorized  to  carry  any  person,  and  if  he  ac- 
quiesced in,  or  by  silence  consented  to  the  intestate's  going  in 
upon  the  cars,  there  is  no  evidence  that  in  doing  so  he  was 
acting  in  the  line  of  his  duty,  or  within  the  scope  of  his  em- 
ployment. The  deceased  had  in  fact  ridden  upon  the  car;  he 
had  done  so  under  no  other  permission,  a  volunteer,  but  in 
safety.  In  each  instance,  however,  he  must  be  deemed  to 
have  assumed  the  risk,  and  this  last  time  he  was  unfortunate. 
The  consequences  of  that  misfortune  should  not  be  thrown 
upon  the  defendants. 

In  Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175,  the  gen- 
eral proposition  is  maintained  that  "where  the  owner  of  land 
expressly,  or  by  implication,  invites  others  to  come  upon  his 
land,  if  he  permits  anything  in  the  nature  of  a  snare  to  exist 
thereon,  which  results  in  injury  to  one  availing  himself  of  the 
invitation,  and  who  at  the  time  is  exercising  ordinary  care, 
such  owner  is  answerable  for  the  consequences."  It  is  also 
said,  however,  "if  he  gives  but  a  bare  permission  to  cross  the 
premises,  the  licensee  takes  the  risk  of  accidents  in  using  the 
premises  in  the  condition  in  which  they  are."     Among  other 
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cases  cited  is  that  o(  Ilounsell  v.  Smyth,  7  Com.  B.,  N.  S.,  731, 
in  which,  in  denying  a  recovery,  the  court  said:  "No  right  is 
alleged;  it  is  merely  stated  that  the  owners  allowed  all  per- 
sons who  chose  to  do  so,  for  recreation  or  for  business,  to  go 
upon  the  waste  without  complaint;  that  they  were  not  churlish 
enough  to  interfere  with  any  person  who  went  there.  He 
must  take  the  permission  with  the  concomitant  conditions, 
and  it  may  be  perils." 

The  case  at  bar  lacks  even  the  elements  which  are  so  re- 
ferred to.  The  plaintiff  asserts  a  right,  but  has  not  established 
it.  He  does  not  show  that  the  owners  allowed  any  one  to  go 
upon  the  machine;  he  simply  shows  that  the  inferior  servant 
employed  to  manage  a  dump-car  did  not  interfere  with  those 
persons  who  got  upon  it.  In  the  principal  case,  Bech  v.  Carter^ 
supra,  a  recovery  was  allowed,  because,  by  use  long  continued, 
the  land  where  the  accident  occurred  had  been  made,  for  the 
time  being,  a  public  place,  and  part  of  the  highway. 

In  Sutton  V.  New  York  Central  etc.  R.  R.  Co.,  66  N.  Y.  243,  it 
is  held  that  although  a  railroad  company  has,  by  permitting 
people  repeatedly  to  cross  its  tracks  at  a  point  where  there  is 
no  public  right  of  passage,  given  an  implied  license  so  to  do,  it 
raises  no  duty  to  active  vigilance  to  those  crossing  to  guard 
th^m  from  accident;  that  the  licensees  under  it  take  the  risk 
of  the  business.  Nothing  more  can  be  said  in  favor  of  the  in- 
testate than  that,  so  far  as  the  machine  is  concerned,  he  was 
upon  it  by  the  tacit  permission  of  the  defendants'  employee; 
and  as  between  himself  and  the  defendant  he  was  bound  to 
take  the  equipage  as  he  found  it,  and  the  driver  or  servant 
with  such  skill  and  care  as  for  the  time  being  he  exercised. 
He  chose  between  the  machine  so  equipped  and  managed,  and 
going  in  on  his  own  feet.  The  defendants  are  in  no  view  to 
blame  either  for  his  choice  or  for  the  evil  results.  On  the  con- 
trary, the  intestate  was  in  the  attitude  of  one  consenting  to 
bear  a  risk  as  a  volunteer,  a  guest,  a  servant,  or  bare  licensee, 
and  the  principle  on  which  cases  relating  to  those  classes  aro 
determined  apply  to  him.  In  Gillshannon  v.  Railroad  Co.,  10 
Cush.  228,  a  laborer  on  defendants'  road  while  riding  on  a 
gravel  train,  by  defendants'  consent  and  for  mutual  con- 
venience, to  his  place  of  labor,  was  injured  by  a  collision 
caused  by  the  negligence  of  the  company's  servants  in  charge 
of  the  train,  and  it  was  held  that  no  action  would  lie  against 
the  company,  although  both  servants  were  not  in  a  commoa 
employment.     The  court  were  against  a  recovery,  upon  two 
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grounds:  1.  The  immunity  of  the  master  from  liability  to  a 
servant  for  injuries  caused  by  the  negligence  of  a  co-servant; 
2.  Because  he  was  injured  while  enjoying  a  privilege  merely 
permitted  to  him,  and  of  which  he  availed  himself  to  facilitate 
his  own  labor.  The  first  ground  has  no  application  here,  but 
the  plaintiff's  intestate  is  within  the  last  alternative.  The  de- 
fendants' business  did  not  concern  him,  nor  was  the  machine 
or  manager  provided  for  his  use,  and  it  would  be  great  injus- 
tice to  hold  the  defendants  liable  for  an  injury  to  one  whose 
presence  at  the  place  of  danger  was  unsolicited,  and  for  whose 
safety  there  was  no  reason  within  their  knowledge  to  provide. 
The  case  of  Eaton  v.  Delaware,  Lackawanna,  and  Western  R.  R. 
Co.,  57  N.  Y.  382,  15  Am.  Rep.  513,  is  an  authority  more  in 
point  than  those  before  cited.  After  an  elaborate  discussion, 
it  is  there  held  that  conductors  of  freight  trains  cannot  create 
any  liability  on  the  part  of  their  principals  to  a  person  taken 
by  them  on  such  trains,  unless  the  principal  in  some  way  as- 
sents to  it,  and  that  a  duty  to  be  careful  toward  him  could 
only  spring  up  on  the  part  of  the  principal  by  an  act  on  the 
conductor's  part,  coming  within  the  scope  of  his  authority.  It 
is  therefore  unnecessary  to  pursue  the  subject  further,  and  as 
we  are  of  the  opinion  that  there  was  no  testimony  showing 
either  that  the  defendants  permitted  the  intestate  to  use  the 
cars  as  a  means  of  entering  the  shaft,  or  of  any  duty  owing  by 
them  in  that  respect,  but  on  the  contrary  that  he  voluntarily 
assumed  the  risk  from  which  he  suffered,  we  are  constrained 
to  hold  that  the  learned  trial  judge  erred  in  submitting  the 
case  to  the  jury.  

Failukb  to  Pebform  Dtmr  Which  is  Well  Defdjed  is  Neouqenoe: 
Arnold  v,  Penn.  R.  R.  Co.,  115  Pa.  St.  135;  2  Am.  St.  Rep.  542. 

LiABiLiTT  OF  Railroad  Company  fob  Injuries  Sustained  by  Onb 
WHILE  Riding  as  Passenger  on  a  Hand-cab  under  invitation  of  an  em- 
ployee of  the  company:  See  International  etc.  R.  R.  Co.  v.  Cock,  68  Tex.  713; 
2  Am.  St.  Rep.  521,  and  note  524. 

Where  It  is  a  Published  Rule  of  a  railway  company  that  passengers  are 
forbidden  to  ride  on  through  freight  trains,  the  fact  that  the  rule  has  often 
been  violated  does  not  deprive  the  company  of  the  right  to  begin  its  enforce- 
ment whenever  it  may  deem  it  proper  to  do  so;  and  one  who  boards  a  freight 
train,  which  has  no  appearance  of  being  held  out  for  the  accommodation  of 
passengers,  may  be  ejected  from  it  by  the  conductor:  Hobha  v.  T.  <k  P.  R'y 
Co.,  49  Ark.  357. 

Liability  of  Master  to  Third  Persons  for  Acts  and  negligence  of 
servants,  generally:  See  Muse  v.  Stern,  82  Va.  33;  3  Am.  St.  Rep.  77.  If, 
througlr  the  omission  of  a  servant  engaged  in  the  business  of  driving  the 
horse  of  his  master  to  be  watchful  at  all  places,  he  does  not  see  a  peraoa 
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crossing  at  a  point  where  there  is  no  cross-walk,  or  if  seeing  him  he  fails  to 
stop  the  horse  in  time,  when  with  proper  care  he  might  have  done  so,  and 
the  latter  is  injured  without  fanit  or  negligence  on  his  part,  the  master  ia 
liable  for  the  damage:  Moebua  v.  Herrmann,  108  N.  Y.  349,  But  the  liability 
of  the  master  does  not  reach  wrongs  caused  by  carelessness  of  servants  in 
work  not  directed  by  the  master,  as  business  of  a  third  party,  or  of  the  ser- 
▼ant  himself,  or  of  the  master  which  he  did  not  expressly  or  impliedly  direct 
him  to  perform.  In  other  words,  the  responsibility  of  the  master  grows  out 
of  and  ia  measured  by  and  begins  amd  ends  with  his  control  of  the  servants 
WilUe  ▼.  Bridge  Co.,  63  Mich.  639. 
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[in  New  York,  63L1 
SUKKTIXS  OV  AN  ASIUNISTRATOR  ABK  IN  FbivitY  WITH  HiM,  AND  ARB  BoUND 

BT  Ant  Lawful  Order  made  by  the  surrogate  to  which  the  administra- 
tor is  a  party,  unless  obtained  by  collusion  between  him  and  the  heirs  or 
creditors  of  the  estate.  Their  bond  contemplates  that  they  shall  remain 
sureties  as  long  as  the  surrogate  retains  jurisdiction  of  the  proceedings 
in  the  administration  of  the  estate,  and  has  power  to  make  valid  orders 
therein  affecting  the  property  administered  upon. 

Sdrktiks  on  an  Administration  Bond  arb  not  Entitled  to  Noticb  o> 
P&oCEEDiNas  in  the  administration  of  the  estate. 

Contract  between  an  Administrator  and  his  Sureties,  that  the  Lat* 
TEB  MAT  Retain  Possession  of  the  Funds  of  the  Estate  to  securt 
them  from  the  possibility  of  loss  as  such  sureties,  is  illegal  and  void. 

Emflotment  bt  Administrator  of  Funds  of  the  Estate  in  trade,  or  as 
loans  to  persons  engaged  in  such  business,  or  in  the  prosecution  of  mer* 
cantile,  commercial,  or  manufacturing  enterprises  or  speculative  adven* 
tnres,  is  illegal,  and  a  devastavit  of  the  estate. 

SuBxnss  of  an  Administrator  Remain  T.taht.w,  NOTwrrnsTANDiNa  A  De« 
OREE  adjusting  his  accounts  and  discharging  him  and  them  from  liability, 
if  such  decree  is  afterwards  vacated  for  fraud  and  misrepresentation, 
though  without  notice  to  them,  and  though  they,  in  the  mean  time,  act- 
ing in  good  faith  and  in  reliance  upon  such  decree,  have  paid  over  to  the 
administrator  the  funds  of  the  estate,  which  he  had  pursuant  to  agree- 
ment placed  in  their  hands  to  secure  them  from  liability  as  his  sureties. 

A  Pabtt  is  NOT  Defrauded  when  Induced  bt  Artifice  to  Do  that 
which  the  law  would  have  compelled  him  to  do. 

Action  against  the  sureties  of  Louisa  Deobold,  administra- 
trix of  Henry  Deobold.  Verdict  and  judgment  for  plaintiff, 
and  order  denying  new  trial,  all  affirmed  by  the  general  term. 

Aahbel  P.  Fitch^  for  the  appellants. 

George  F.  Langbein,  for  the  respondent. 

RuGER,  C.  J.  This  action  was  brought  by  the  plaintiff  as 
executor  of  the  estate  of  his  mother,  Maria  Deobold,  to  recover 
from  the  defendants  as  sureties  upon  the  bond  of  Louisa  Deo- 
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bold,  given  upon  her  appointment  as  administratrix  of  the 
€state  of  her  husband,  Henry  Deobold,  a  sum  of  money  ordered 
by  the  surrogate  to  be  paid  to  Maria  Deobold,  as  mother  and 
next  of  kin  to  the  intestate,  but  which  the  administratrix  re- 
fused or  neglected  to  pay.  The  trial  court  directed  a  verdict 
for  the  plaintiflF,  and  the  judgment  entered  thereon  was  affirmed 
upon  appeal.  The  supreme  court  having  granted  leave  to  appeal 
to  this  court,  the  matter  comes  here  for  review. 

The  record  presents  the  following  facts,  the  evidence  being 
practically  undisputed:  Prior  to  January  16,  1880,  Henry 
Deobold,  a  resident  of  the  city  of  New  York,  died  possessed  of 
personal  property  of  the  value  of  about  three  thousand  three 
hundred  dollars,  and  leaving  him  surviving  his  widow,  Louisa 
Deobold,  his  mother,  Maria  Deobold,  and  brother  Philip  Deo- 
bold, next  of  kin.  On  that  day  the  surrogate  of  New  York 
issued  letters  of  administration  upon  the  estate  to  the  widow, 
Louisa  Deobold,  and  the  defendants  became  sureties  upon  her 
bond  for  the  faithful  performance  of  her  duties  as  such.  On 
December  9,  1882,  upon  a  general  accounting  before  the  surro- 
gate by  the  administratrix,  he  made  a  decree  finally  adjusting 
her  accounts,  and  discharging  the  administratrix  and  her 
sureties  from  their  bond. 

This  decree  purported  to  have  been  based  upon  a  written 
waiver  of  notice  of  the  settlement  of  the  estate,  signed  by 
Maria  and  Philip  Deobold,  and  a  written  assignment  by  them 
to  the  administratrix,  of  all  their  right,  title,  and  interest  in 
the  estate  of  the  deceased.  Proceedings  were  thereafter  begun 
by  Maria  and  Philip  in  surrogate's  court  on  January  9,  1883, 
to  set  aside  the  decree  rendered  on  final  accounting,  upon  the 
ground  that  it  was  fraudulently  obtained,  and  that  the  assign- 
ment and  waiver  of  citation  were  procured  from  them  by  the 
administratrix  through  fraud  and  misrepresentation.  Such 
proceedings  were  thereupon  had  that  the  surrogate,  on  Febru- 
ary 20,  1883,  made  an  order  vacating  and  in  all  respects  set- 
ting aside  the  decree,  and  the  defendants  were  immediately 
thereafter  served  with  a  copy  of  such  order.  Subsequently, 
upon  a  further  accounting,  the  surrogate  made  an  order  di- 
recting the  administratrix  to  pay  to  Maria  Deobold  the  sum 
of  two  hundred  dollars,  and  she  refusing  to  pay  the  same,  the 
surrogate  made  a  further  order  directing  the  prosecution  of 
the  defendant's  bond  for  the  recovery  of  the  amount  so  ordered 
to  be  paid.  This  suit  was  brought  in  pursuance  of  the  latter 
order. 
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It  further  appeared  that  before  consenting  to  act  as  Bureties 
upon  the  bond  of  Louisa  Deobold,  the  defendants  required  her 
to  deposit  with  them  the  entire  proceeds  of  the  estate,  to  be 
retained  until  they  were  discharged  from  liability  upon  the 
bond,  and  an  agreement  to  that  effect  was  made  between  her 
and  the  defendants.  No  security  was  given  to  the  adminis- 
tratrix for  the  repayment  of  these  moneys  by  the  defendants; 
and  by  the  understanding  of  the  parties,  they  were  to  pay  in- 
terest thereon,  and  were  authorized  to  use  them  in  their  busi- 
ness as  brewers.  Under  this  arrangement,  the  administratrix, 
at  the  time  of  the  execution  of  the  bond,  in  January,  1880, 
deposited  with  the  defendants  the  sum  of  three  thousand  three 
hundred  dollars,  the  funds  of  the  estate,  which  they  employed 
in  their  business  until  January  16,  1883,  when  it  was  repaid 
by  them,  together  with  a  loan  of  two  thousand  nine  hundred 
dollars,  and  interest,  to  Louisa  Deobold.  This  payment  was 
made  by  the  defendants  after  an  examination  of  the  decree  of 
the  surrogate  of  December  9,  1882,  discharging  them  from 
liability  on  the  bond,  and  after  an  inspection  of  the  papers 
upon  which  such  decree  was  founded.  It  did  not  appear  that 
the  defendants  had  actual  notice  of  the  proceedings  previously 
instituted  by  Philip  and  Maria  Deobold  to  set  aside  such  de- 
cree for  fraud,  or  that  they  were  made  parties  thereto. 

It  further  appeared  that  in  actions  instituted  on  behalf  of 
Philip  and  Maria  Deobold  against  the  administratrix  in  the 
court  of  common  pleas  of  New  York,  judgments  had  been 
obtained  by  the  plaintiffs,  respectively,  vacating  and  setting 
aside  the  assignments  before  referred  to  as  fraudulent  and 
void. 

Two  questions  are  presented  by  the  appellants  as  grounds 
for  the  reversal  of  the  judgment  below,  which  may  be  briefly 
stated  as  follows:  1.  That  the  surrogate  could  not  reinstate 
the  defendants  in  their  liability  as  sureties  upon  their  bond  in 
proceedings  to  which  they  were  not  parties;  and  2.  That  the 
agreement  by  which  they  were  made  the  custodians  of  the 
funds  of  the  estate  was  binding  and  lawful,  and  authorized 
them  to  retain  them  until  after  the  discharge  of  such  bond. 

As  the  corollary  of  the  latter  proposition,  it  is  urged  that 
having  the  right  to  retain  them,  and  having  paid  them  out^ 
relying  upon  the  assignment  and  decree  of  the  surrogate  based 
thereon,  the  defendants  were  relieved  from  the  obligation  of 
repaying  the  same  moneys  to  the  plaintiff  in  this  action.  We 
are  of  the  opinion  that  the  claims  of  the  defendants  are  no> 
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maintainable.  No  question  is  made  but  that  the  surrogate 
had  ample  power  to  set  aside  his  decree  for  fraud,  and  require 
a  further  accounting  by  the  administratrix  as  to  the  estate: 
Laws  of  1870,  sec.  1,  c.  359;  but  the  claim  is,  that  the  suretieft 
were  not  bound  by  the  subsequent  adjudications  of  the  surro- 
gate, for  the  reason  that  they  did  not  have  notice  of  the 
proceeding. 

This  claim  is  clearly  untenable.  The  decree  discharging 
the  administratrix  and  her  sureties  was,  when  made,  assail- 
able by  any  party  thereby  aggrieved,  either  by  motion  to  set 
it  aside,  or  by  proceedings  on  appeal.  In  neither  case  was  it 
necessary  that  the  sureties  should  have  notice  of  the  proceed- 
ing. The  sureties  are  the  privies  of  the  administratrix,  and 
are  precluded  from  questioning  any  lawful  order  made  by  the 
surrogate  in  a  proceeding  wherein  she  is  a  party,  if  obtained 
without  collusion  between  such  administratrix  and  the  next 
of  kin,  or  creditors  of  the  estate:  Scofield  v.  Churchill,  72  N.  Y. 
565j  Gerould  v.  Wilson,  81  Id.  583. 

Their  bond  contemplates  that  they  shall  remain  sureties  as 
long  as  the  surrogate  retains  jurisdiction  of  the  proceedings  in 
administration  of  the  estate,  and  has  power  to  make  valid 
orders  therein  affecting  the  property  administered  upon. 

Of  course  the  sureties  would  not  be  bound  by  an  order 
which  the  surrogate  had  no  jurisdiction  to  make;  but  so  long 
as  his  jurisdiction  continues  the  liability  of  the  sureties 
remains.  The  very  language  of  the  bond  provides  for  orders 
made  in  proceedings  inter  alios,  and  for  the  liability  of  the 
sureties  for  a  non-performance  by  the  administratrix  of  any 
decree  or  order  made  by  the  surrogate's  court.  The  condition 
of  the  bond  is,  that  liability  shall  follow  her  infidelity  to  her 
trust,  or  disobedience  of  any  lawful  order  or  decree  whenever 
made  in  the  proceedings. 

It  was,  we  think,  never  heard  of  in  practice  that  sureties 
on  an  administrator's  bond  should  have  notice  of  proceedings 
in  the  administration  of  an  intestate's  estate. 

It  could  not  be  claimed  that  these  sureties  were  entitled  to 
notice  of  an  appeal  from  the  surrogate's  decree,  or  that  if  aa 
appeal  was  taken  from  a  decree  in  favor  of  an  administrator 
and  the  decree  should  be  reversed,  they  would  not  still  remain 
liable  upon  their  bond.  Such  bonds  are  similar  to  those  given 
in  civil  actions  upon  appeals  and  otherwise,  and  have  always 
been  held  to  abide  the  result  of  the  action. 

The  real  question,  therefore,  is  as  to  the  legality  of  th» 
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arrangement  made  with  the  defendants  in  respect  to  the  cus- 
tody and  use  of  the  funds  of  the  estate  during  the  pendency  of 
proceedings  in  administration,  and  the  eflFect  of  the  repayment 
of  such  moneys  by  the  defendants  to  the  administratrix  under 
the  circumstances  disclosed  in  the  case.  We  are  of  the  opinion 
that  any  employment  of  trust  funds  for  the  individual  benefit 
of  a  trustee  is  forbidden  by  the  rules  of  equity,  and  consti- 
tutes a  devastavit  authorizing  the  removal  of  the  trustee,  and 
the  reclamation  of  such  funds  from  any  one  receiving  them 
with  knowledge  of  their  character.  The  employment  and  use 
of  such  moneys  by  executors,  administrators,  and  other  trus- 
tees during  the  continuance  of  the  trust,  has  been  from  the 
earliest  times  the  subject  of  frequent  consideration  by  the 
courts,  and  their  decisions  have  displayed  a  uniform  tendency 
towards  that  mode  of  use  which  should  afford  the  greatest 
fiecurity  to  the  fund.  Their  employment  by  the  trustees  in 
trade,  or  as  loans  to  persons  engaged  in  such  business,  or  in 
the  prosecution  of  mercantile,  commercial,  and  manufacturing 
onterprises  or  speculative  adventures,  has  been  uniformly  con- 
<iemned  as  illegal,  and  as  constituting  a  devastavit  of  the 
€8tate:  Wilmerding  v.  McKesson,  103  N.  Y.  336;  King  v.  Talbot, 
40  Id.  90;  Fellows  v.  Longyor,  91  Id.  324;  Wetmore  v.  Porter^ 
^2  Id.  76. 

So,  too,  it  is  the  uniform  doctrine  of  the  cases  that  trust 
funds  so  invested  by  the  trustees  in  the  hands  of  third  per- 
sons, having  knowledge  of  their  trust  character,  still  remain 
impressed  with  the  obligation  of  the  trust  in  the  hands  of  the 
holder,  and  are  subject  to  be  reclaimed  by  suit  in  the  name  of 
their  trustees,  or  in  that  of  the  beneficiaries  of  the  trust,  and 
restored  to  the  trust  fund:  Wilmerding  v.  McKesson,  supra; 
Wetmore  v.  Porter,  supra;  Rogers  v.  Squires,  98  N.  Y.  50; 
-Clark  V.  Hougham,  2  Barn.  &  C.  149;  Perry  on  Trusts,  sees. 
«28-832;  Williams  on  Executors,  801;  Field  v,  Schieffelin,  7 
Johns.  Ch.  150;  11  Am.  Dec.  441. 

Neither  can  the  transferee  of  such  funds  from  an  executor 
or  trustee  protect  himself  from  an  action  brought  by  the 
trustee  to  reclaim  them,  by  showing  that  such  trustee  was  a 
legatee  under  the  will,  or  next  of  kin  to  the  intestate,  and  thus 
entitled  to  an  interest  in  the  fund:  Perry  on  Trusts,  sec.  811. 
Such  interest  can  become  a  legal  right  in  any  part  of  such 
fund  only  after  administration  has  been  had,  and  the  decree 
of  the  court  has  provided  for  division  and  distribution  accord- 
ing to  the  rules  regulating  such  proceedings. 
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We  conceive  it  to  be  beyond  the  power  of  an  executor  or 
administrator  to  bind  the  estate  he  represents,  to  any  use  of 
its  funds,  by  contract  with  third  persons  having  knowledge 
of  the  character  of  the  property  transferred,  except  in  the 
ordinary  and  usual  course  of  administration  of  the  trust,  and 
in  furtherance  of  its  objects.  The  bond  in  question  was  exe- 
cuted for  the  sole  purpose  of  securing  the  persons  interested 
in  the  property  the  administratrix  was  about  to  receive  from 
any  loss  which  they  might  sustain  through  her  misconduct  or 
dishonesty,  and  the  defendants  were  well  aware  of  the  character 
of  the  transaction.  The  defendants  thereby  contracted  to  be- 
come sureties  for  the  faithful  performance  by  her  of  her  duties 
as  such  administratrix,  and  the  beneficiaries  of  the  estate 
thereupon  became,  under  the  theory  of  the  law,  entitled,  not 
only  to  the  security  afforded  by  the  bond,  but  also  to  that  of 
the  funds  of  the  estate  remaining  in  the  hands  of  the  admin- 
istratrix. If  this  transaction  is  sanctioned,  one  of  the  securi- 
ties that  the  law  provides  to  such  persons  is  entirely  destroyed^ 
and  the  funds  of  the  estate  are  merged  in  the  personal  respon- 
sibility of  the  sureties  alone,  subject  to  the  hazard  and  casual- 
ties which  so  often  attend  persons  engaged  in  trade.  Estates 
in  the  hands  of  administrators  are  always  supposed  to  be 
under  the  immediate  control  of  the  surrogate's  court,  and  sub- 
ject from  day  to  day  to  such  orders  as  it  may  make  in  relation 
thereto.  It  would  be  contrary  to  the  policy  of  the  law  to  allow 
an  administrator,  at  the  outset  of  his  administration,  by  con- 
tract, to  place  the  funds  of  the  estate  beyond  the  reach  of  the 
court,  and  irreclaimable  until  after  all  the  duties  of  adminis- 
tration have  been  performed  by  the  administrator.  It  would 
certainly  be  no  excuse  to  an  administrator  for  disobedience  to 
an  order  of  the  surrogate,  as  to  the  disposition  of  any  portion 
of  the  estate,  to  allege  that  it  was  impossible  for  him  to  obey, 
because  he  had  placed  its  funds  out  of  his  possession.  Neither 
would  it  be  any  defense  to  a  third  person,  in  an  action  by  any 
one  having  authority  to  recover  possession  of  such  funds,  to 
plead  that  he  held  them  by  virtue  of  a  contract,  with  a  former 
trustee,  entered  into  with  him  as  such  trustee. 

We  think  this  proposition  was  decided  in  Poultney  v.  Ran' 
dall,  9  Bosw.  236.  There  the  general  guardian  of  an  infant 
sued  the  defendant  for  moneys  collected  by  such  defendant, 
belonging  to  the  estate  of  the  infant,  under  a  power  of  attor- 
ney from  the  guardian.  The  defense  set  up  was  that  he  held 
the  money,  by  virtue  of  a  contract  with  the  guardian  to  so 
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hold  it,  as  security  for  his  obligation  upon  the  guardian's  bond, 
and  that  the  guardian  was  insolvent.  The  court  held  that  the 
facta  pleaded  constituted  no  defense,  and  that  the  contract 
was  void  upon  considerations  of  public  policy,  and  a  fraud 
upon  the  statute  requirir  g  security  for  the  due  performance  by 
the  guardian  of  his  duties  as  such. 

We  can  see  no  material  distinction  between  that  case  and 
the  case  at  bar,  and  approve  of  the  reasons  therein  alleged  for 
the  decision.  The  case  of  Wilder  v.  Butterfieldj  50  How.  Pr. 
385,  is  to  a  similar  effect. 

But  it  is  claimed  that  the  surrender,  after  the  decree  can- 
celing the  administratrix's  bond,  of  the  funds  of  the  estate 
held  by  the  defendants,  to  the  administratrix,  operates  as  a 
defense  to  this  action.  The  principle  upon  which  the  appel- 
lants make  this  point  is  not  very  clearly  presented  in  their 
brief,  and  we  are  unable  to  see  the  exact  theory  upon  which  it 
is  based.  They  do  not  claim  that  the  plaintiff  is  estopped 
from  alleging  the  invalidity  of  the  assignment  or  of  the  de- 
cree, upon  the  faith  of  which  the  payment  was  made.  They 
claim,  however,  that  "of  two  innocent  parties,  that  one  must 
suffer  who  puts  it  in  the  power  of  the  third  person  to  do  the 
act  which  caused  tho  injury." 

This  contention  is  probably  based  upon  the  familiar  maxim 
that  "when  one  of  two  innocent  parties  must  sustain  a  loss 
from  the  fraud  of  a  third,  such  loss  shall  fall  upon  the  one,  if 
either,  whose  act  has  enabled  such  fraud  to  be  committed": 
Abbott's  Digest,  vol.  8,  maxim  84,  and  vol.  4,  maxim  382. 
This  maxim  has  been  applied  and  illustrated  in  numerous 
cases  in  this  state,  among  which  are  the  following:  Spraighta 
V.  Hawley,  39  N.  Y.  441;  100  Am.  Dec.  452;  Moore  v.  Metro- 
politan Bank,  55  N.  Y.  41;  Griswold  v.  Haven,  25  Id.  595;  82 
Am.  Dec.  380;  Exchange  Bank  v.  Monteath,  26  N.  Y.  505; 
Sandford  v.  Handy,  23  Wend.  268;  Root  v.  French,  13  Id. 
572;  28  Am.  Dec.  482;  Voorhis  v.  Olmstead,  66  N.  Y.  116. 

These  cases  generally  relate  to  the  authority  of  agents  whose 
right  to  deal  with  the  property  of  their  principals  was  in  dis- 
pute, and  the  maxim  has  been  applied  by  reason  of  various 
peculiar  circumstances,  which  were  deemed  suflQcient  to  pre- 
clude the  principal  from  availing  himself  of  the  agent's  want 
of  actual  authority;  but  the  general  principle  involved  has 
been  applied  in  many  cases  where  a  loss  has  followed  from 
the  negligence  of  one  party  which  enabled  a  fraud  to  be  com- 
mitted upon  another.     We  are  of  the  opinion  that  the  maxim. 
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has  no  application  to  the  case  in  hand,  for  the  reason  that  no 
actionable  fraud  has  been  shown  to  have  been  committed  upon 
the  defendants  in  this  transaction,  nor  has  any  loss  occurred 
to  them  in  consequence  of  the  surrender  of  the  money  referred 
to.  It  is  probably  true  that  the  defendants  would  not  have 
surrendered  to  the  administratrix  the  funds  of  the  estate  in 
their  possession,  or  have  repaid  to  her  the  debt  which  they 
owed  her,  except  for  the  decree  produced  for  their  inspection; 
but  it  is  also  very  clear  that  they  had  no  right  to  retain  such 
funds  by  virtue  of  their  contract  with  the  administratrix,  and 
there  was  no  intention  to  commit  a  fraud  upon  them  by  the 
administratrix,  in  obtaining  possession  of  property  to  which 
ehe  was  legally  entitled.  She  was  entitled  to  the  repayment 
of  her  loan  as  a  matter  of  course;  for  she  held  a  promissory 
note  therefor,  payable  on  demand,  and  no  possible  defense 
could  be  made  to  its  collection.  Neither,  as  we  have  seen, 
could  they  have  resisted  a  claim  made  by  her  or  others  for  the 
reclamation  of  the  money  of  the  estate. 

They  have  done  nothing,  therefore,  in  consequence  of  the 
decree,  except  what  they  were  under  legal  obligation  to  do, 
and  have  therefore  sufifered  no  legal  loss  or  injury  from  the 
transaction.  The  surrender  of  the  property  in  question  would 
not  even  have  furnished  a  good  consideration  for  a  promise 
made  by  the  administratrix:  Vanderbilt  v.  Schreyer,  91  N.  Y. 
392.  It  is  of  the  very  essence  of  an  action  of  fraud  or  deceit 
that  the  same  should  be  accompanied  by  damage,  and  neither 
damnum  absque  injuria  nor  injuria  absque  damnuvi,  by  them- 
selves, constitute  a  good  cause  of  action:  Hutchins  v.  HutchinSf 
7  Hill,  104;  Michigan  v.  Phasniz  Bank,  33  N.  Y.  9.  Neither 
can  a  party  claim  to  have  been  defrauded  who  has  been  in- 
duced by  artifice  to  do  that  which  the  law  would  have  other- 
wise compelled  him  to  perform:  Thompson  v.  Menck,  2  Keyes, 
82;  Story  v.  Conger,  36  N.  Y.  673;  93  Am.  Dec.  546;  Randall 
v.  Hazeltine,  12  Allen,  412. 

The  defendants  may  possibly  lose  the  money  which  they 
pay  in  satisfaction  of  their  bond,  but  this  will  result  from  their 
contract,  and  the  confidence  reposed  by  them  in  their  princi- 
pal, and  not  at  all  from  the  surrender  of  the  property  held  by 
them.  It  is  not  probable,  however,  that  they  will  lose  any- 
thing, as  for  all  that  appears  their  principal  is  perfectly  re- 
sponsible, and  liable  to  indemnify  them  for  any  sums  they 
may  be  obliged  to  pay  on  her  account. 

It  aflfirmatively  appears  that  in  January,  1883,  she  not  only 
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had  in  her  possession  all  the  funds  of  the  estate,  but  also  th& 
additional  sum  of  upwards  of  three  thousand  dollars,  the  result 
of  her  own  savings  during  the  preceding  two  or  three  years, 
and  being  an  amount  largely  exceeding  the  liability  of  the 
defendants  on  their  bond. 

The  main  question  in  the  case  really  seems  to  be,  Who  shall 
pursue  the  administratrix  for  the  moneys  of  the  estate  improp- 
erly retained  by  her?  We  think  it  is  the  duty  of  the  defend- 
ants, as  the  object  of  their  bond  was  to  relieve  the  next  of  kin 
from  the  necessity  of  resorting  to  the  personal  liability  of  a 
dishonest,  negligent,  or  absconding  administrator.  We  are 
further  of  the  opinion  that  the  defendants  are  precluded  from 
the  benefit  of  the  principle  contained  in  the  maxim  by  reason 
of  the  obligations  of  their  bond.  They  are  the  privies  of  their 
principal,  and  the  guarantors  of  their  fidelity  in  the  adminis- 
tration of  her  trust. 

The  decree  under  which  the  defendants  claim  discharge 
from  liability  was  procured  by  fraud  practiced  upon  the  sur- 
rogate through  the  presentation  of  papers  fraudulently  ob- 
tained and  used  by  her.  It  was  against  the  perpetration  of 
such  frauds  that  the  defendants'  bond  was  intended  to  protect 
the  beneficiaries  of  the  estate.  The  defendants  had  covenanted 
that  the  administratrix  should  faithfully  execute  the  trust 
reposed  in  her,  and  obey  all  lawful  decrees  and  orders  of  the 
surrogate's  court.  When  she  obtained  through  fraud  the  order 
of  the  surrogate  awarding  the  moneys  of  the  estate  to  her,  and 
canceling  her  bond,  she  violated  the  obligations  of  her  trust, 
and  the  defendants  became  liable  for  the  damages  flowing 
from  such  breach  of  duty.  That  the  defendants  were  deceived 
by  the  administratrix  constituted  no  protection  to  them;  for 
they  had  guaranteed  that  she  should  deceive  nobody  in  the 
administration  of  her  trust.  The  liability  of  the  sureties  is 
co-extensive  with  that  of  the  administratrix,  and  embraces 
the  performance  of  every  duty  she  is  called  upon  to  discharge 
in  the  course  of  administration. 

It  is  quite  absurd  to  say  that  the  very  fact  which  creates 
a  cause  of  action  against  the  sureties  should  also  operate  as  a 
defense  to  them.  They  cannot  stand  as  innocent  parties  in 
relation  to  an  act  which  they  have  covenanted  to  the  plaintiff, 
and  all  others  interested,  should  never  be  performed.  And 
they  have  sustained  no  legal  loss  when  subjected  to  a  liability 
which  they  agreed  to  assume  in  the  event  which  is  now  alleged 
as  the  cause  of  their  misfortune. 
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We  are  inerefore  of  the  opinion  that  the  judgments  below 
should  be  affirmed,  with  costs. 
Judgment  affirmed. 

LiABiLiTT  OP  Executor  or  Administrator  for  Loss  op  Trust  Property: 
Rubottom  V.  Mon-ow,  24  Ind.  202;  87  Am.  Dec.  326,  327,  note;  Davia  v.  Chap- 
man, 83  Va.  67;  5  Am.  St.  Rep.  251;  Norwood  v.  Harness,  98  Ind.  134;  49 
Am.  Rep.  739. 

How  Far  Judgment  or  Decree  against  Executor  or  Administrator 
Concludes  the  sureties  on  hia  bond:  See  Lipscomb  v.  Postell,  38  Miss.  476;  77 
Am.  Dec.  651;  Cliarles  v.  Hoskina,  14  Iowa,  471;  83  Am.  Dec.  378,  and  note 
383.  The  negligence  of  the  administrator  of  the  estate  of  a  decedent,  who 
has  succeeded  a  former  administrator,  to  collect  from  the  latter  a  balance 
found  to  be  due  from  him  to  the  estate  upon  the  settlement  of  his  accounts, 
does  not  release  the  sureties  on  the  bond  of  the  former  administrator  from 
liability  on  the  same  for  such  balance:  In  re  Estate  qf  Connolly,  73  Cal.  423. 
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One  IS  Entitled  to  be  Regarded  as  a  Mortoaoee  por  a  Valuablb 
Consideration  who  surrenders  therefor  a  prior  mortgage  with  the  ac- 
crued interest  thereon. 

Principal  is  not  Affected  by  the  Knowledge  op  his  Agent,  obtained 
in  a  different  transaction,  and  while  acting  for  another  principal,  unless 
it  first  be  shown  that  such  knowledge  was  present  in  the  mind  of  the 
agent  at  the  very  time  of  the  transaction  now  in  question. 

Burden  is  upon  Party  Seeeling  to  Charge  a  Principal  with  Knowl- 
edge Obtained  by  his  Agent  in  Another  Transaction,  while  act- 
ing for  a  different  principal,  to  prove  that  such  knowledge  remained 
present  in  the  mind  of  the  agent  at  the  time  of  the  transaction  in  rela- 
tion to  which  notice  is  sought  to  be  imputed  to  the  principal. 

Notice  of  First  Mortgage  is  not  Imputed  to  a  Second  Mortgagee  be- 
cause hia  agent,  who  negotiated  and  took  the  second  mortgage,  acted  in 
a  like  capacity  in  respect  to  the  first  mortgage,  unless  it  is  shown  that 
the  agent,  when  taking  the  second  mortgage,  had  the  first  mortgage 
present  in  his  mind,  and  did  not  proceed  in  the  belief  that  it  bad  ceased 
to  be  an  existing  and  valid  lien  on  the  mortgaged  premises. 

Action  to  foreclose  a  mortgage  made  by  Elizabeth  Meehen 
and  husband.  The  defendant,  the  University  of  Rochester^ 
claimed  title  to  the  mortgaged  premises,  under  the  foreclosure 
of  a  second  mortgage  made  to  it  by  the  same  mortgagors,  and 
that  it  had  no  notice  of  plaintifif's  mortgage.  Judgment  at 
special  term  for  plaintiff  was  affirmed  at  the  general  term. 

Martin  W.  Cookcy  for  the  appellant. 

John  E.  Parsons,  for  the  respondents. 
Am.  St.  Eip.,  Vou  VIL-49 
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Peckham,  J.  In  taking  the  mortgage  of  January,  1884,  wo 
think  the  university  occupied  the  position  of  a  mortgagee  for  a 
valuable  consideration.  It  surrendered  a  prior  mortgage,  with 
the  accrued  interest  thereon,  and  took  the  mortgage  in  ques- 
tion. If  the  university  bo  not  chargeable  with  notice  of  the 
prior  mortgage  to  Constant,  which  was  unrecorded,  then  its 
own  mortgage  is  the  prior  lien  as  between  the  two.  The  first 
important  question  arising  is.  Did  Deane,  who  acted  in  the 
transaction  as  the  attorney  and  agent  for  the  university  at  the 
time  of  the  execution  of  the  mortgage  to  the  university,  have 
knowledge  of  the  existence  of  the  prior  nr.^rtgage  to  Constant, 
executed  in  February,  1883,  and  which  he  then  took  as  agent 
for  Constant?  In  other  words,  is  there  any  proof  that  he,  in 
January,  1884,  had  that  fact  present  in  his  mind  and  recollec- 
tion, 80  that  it  can  be  said  from  the  evidence  that  he  then  had 
knowledge  of  its  existence  as  an  unpaid,  outstanding  obliga- 
tion? The  transaction  out  of  which  the  mortgage  to  the 
university  arose  occurred  eleven  months  subsequent  to  the 
transaction  out  of  which  the  mortgage  in  suit  arose;  and 
the  former  mortgage  was  neither  a  part  of  the  same  transac- 
tion as  the  latter,  nor  had  it  the  least  connection  therewith. 
Under  the  law  as  decided  by  the  older  cases  in  England,  such 
fact  would  have  been  an  absolute  defense  to  the  claim  that 
there  was  any  constructive  notice  to  the  defendant  arising  out 
of  notice  to  itp  agent,  because  such  notice  was  in  another  and 
entirely  separate  transaction.  In  Warrick  v.  Warrick,  3  Atk. 
291,  294,  decided  by  Lord  Chancellor  Hardwicke  in  1745,  that 
able  judge  assumed  it  as  unquestioned  law  that  notice  to  the 
agent,  in  order  to  bind  his  principal  by  constructive  notice, 
should  be  in  the  same  transaction.  He  said:  "This  rule 
ought  to  be  adhered  to;  otherwise  it  would  make  purchasers' 
and  mortgagees'  title  depend  altogether  on  the  memory  of 
their  counselors  and  agents,  and  oblige  them  to  apply  to  per- 
sons of  less  eminence  as  counsel,  as  not  being  so  likely  to  have 
notice  of  former  transactions."  Cases  were  continually  arising 
subsequent  to  that  case,  wherein  the  principle  was  assumed  as 
the  law  of  England,  although  the  cases  did  not  in  their  facts 
absolutely  call  for  a  decision  on  that  point. 

But  in  Mountford  v.  Scott,  1  Turn.  &  R.  274,  upon  an  ap- 
peal from  a  decision  of  the  vice-chancellor,  Lord  Chancellor 
Eldon  said  that  the  vice-chancellor  proceeded  upon  the  notion 
that  notice  to  a  man  in  one  transaction  is  not  to  be  taken  as 
notice  to  him  in  another  transaction.     The  lord  chancellor 
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continued:  "In  that  view  of  the  case,  it  might  fall  to  be  con- 
sidered whether  one  transaction  might  not  follow  so  close 
upon  the  other  as  to  render  it  impossible  to  give  a  man  credit 
for  having  forgotten  it."  He  further  said  that  he  would  be 
unwilling  to  go  so  far  as  to  say  that  if  an  attorney  has  notice 
of  a  transaction  in  the  morning,  he  shall  be  held,  in  a  court  of 
equity,  to  have  forgotten  it  in  the  evening;  that  it  must,  in  all 
cases,  depend  upon  the  circumstances. 

In  Hargreaves  v.  Rothwell,  1  Keen,  154,  Lord  Langdale, 
master  of  the  rolls,  held  that  where  one  transaction  is  closely 
followed  by  and  connected  with  another,  or  where  it  is  clear 
that  a  previous  transaction  was  present  to  the  mind  of  the 
solicitor  when  engaged  in  another  transaction,  there  is  no 
ground  for  a  distinction  by  which  the  rule  that  notice  to  the 
solicitor  is  notice  to  the  client  should  be  restricted  to  the 
same  transaction. 

In  Nixon  v.  Hamilton^  2  Dru.  &  Walsh,  864,  decided  in  1838, 
Lord  Chancellor  Plunket  adverted  to  the  rule  as  to  the  neces- 
sity of  notice  in  the  same  transaction,  and  stated,  if  it  were 
notice  acquired  in  the  same  transaction,  necessarily  the  prin- 
cipal was  to  be  charged  with  the  knowledge  of  the  agent;  but 
if  it  were  notice  received  by  him  in  another  transaction,  then 
such  notice  was  not  to  affect  the  principal,  unless  he  actually 
had  the  knowledge  at  the  time  of  the  second  transaction.  See 
also  the  case  of  Dresser  v.  Norwood^  17  Com.  B.,  N.  S.,  466,  de- 
cided in  the  court  of  exchequer  chamber. 

This  modification  of  the  old  English  rule  is  recognized  in  the 
comparatively  late  case  ot  The  Distilled  SpiritSj  11  Wall.  356. 
Mr,  Justice  Bradley,  in  delivering  the  opinion  of  the  supreme 
court  of  the  United  States,  stated  that  the  doctrine  in  England 
seems  to  be  established  that,  if  the  agent  at  the  time  of  efiect- 
ing  a  purchase  has  knowledge  of  any  prior  lien,  trust,  or  fraud 
aJBfecting  the  property,  no  matter  when  he  acquired  such 
knowledge,  his  principal  is  affected  thereby.  If  he  acquire 
the  knowledge  when  he  effects  the  purchase,  no  question  can 
arise  as  to  his  having  it  at  that  time.  If  he  acquired  it  previ- 
ous to  the  purchase,  the  presumption  that  he  still  retains  it, 
and  has  it  present  to  his  mind,  will  depend  upon  facts  and 
other  circumstances.  Clear  and  satisfactory  proof  that  it  was 
BO  present  seems  to  be  the  only  restriction  required  by  the 
English  rule  as  now  understood.  And  the  learned  justice 
etates  that  the  rule,  as  finally  settled  by  the  English  court,  is, 
in  his  judgment,  the  true  one,  and  is  deduced  from  the  best 
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consideration  of  the  reasons  on  which  it  is  founded.  In  this 
opinion  the  whole  court  concurred. 

Story,  in  his  work  on  agency,  section  140,  says:  "But  unless 
notice  of  the  fact  come  to  the  agent  while  he  is  concerned  for 
the  principal,  and  in  the  course  of  the  very  transaction,  or  so 
near  before  it  that  the  agent  must  be  presumed  to  recollect  it, 
it  is  not  notice  thereof  to  the  principal.  For  otherwise  the 
agent  might  have  forgotten  it,  and  then  the  principal  would 
be  affected  by  his  want  of  memory  at  the  time  of  undertaking 
the  agency.  Notice,  therefore,  to  the  agent  before  the  agency 
is  begun,  or  after  it  has  terminated,  will  not  ordinarily  affect 
the  principal." 

In  Bank  of  the  United  States  v.  Davis,  2  Hill,  451,  it  was 
held  that  the  principal  is  deemed  to  have  notice  of  whatever 
is  communicated  to  his  agent  while  acting  as  such  in  a  trans- 
action to  which  the  communication  relates.  And  it  was  held 
in  that  case  that  notice  to  a  bank  director  or  knowledge  ob- 
tained by  him  while  not  engaged  officially  in  the  business  of 
the  bank  would  be  inoperative  as  notice  to  the  bank. 

In  Holden  v.  New  York  and  Erie  Bank,  72  N.  Y.  286,  the 
rule  was  explained,  and  it  was  therein  held  that  where  an 
agency  was  in  its  nature  continuous  and  made  up  of  a  long 
series  of  transactions  of  the  same  general  character,  the  knowl- 
edge acquired  by  the  agent  in  one  or  more  of  the  transactions 
is  to  be  charged  as  the  knowledge  of  the  principal,  and  will 
affect  the  principal  in  any  other  transaction  in  which  the 
agent  as  such  is  engaged,  and  in  which  the  knowledge  is 
material.  In  that  case  it  will  be  seen  upon  reading  the  very 
able  opinion  of  Folger,  C.  J.,  that  there  was  no  question  as  to 
the  knowledge  of  the  agent  of  the  various  facts,  and  the  only 
question  raised  was  whether  it  should  be  imputed  to  his  vari- 
ous principals  in  the  transactions. 

In  Cragie  v.  Hadley,  99  N.  Y.  131,  the  doctrine  that  the 
knowledge  of  the  agent  should  come  to  him  in  the  identical 
transaction  was  alluded  to,  and  it  was  held  that  it  was  not 
necessary  in  all  cases  that  the  notice  should  be  thus  given, 
and  that  notice  to  an  agent  of  a  bank  intrusted  with  the  man- 
agement of  its  business  was  notice  to  the  corporations  in 
transactions  conducted  by  such  agent,. acting  for  the  corpora- 
tion in  the  scope  of  his  authority,  whether  the  knowledge  of 
the  agent  was  acquired  in  the  course  of  a  particular  dealing  or 
on  some  prior  occasion.  See  also  Welsh  v.  German  American 
Bank,  73  N.  Y.  434;  Atlantic  State  Bank  etc.  v.  Savery,  82  Id.  291. 
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From  all  these  various  cases  it  will  be  seen  that  the  furthest 
that  has  been  gone  in  the  way  of  holding  a  principal  charge- 
able with  knowledge  of  facts  communicated  to  his  agent, 
where  the  notice  was  not  received  or  the  knowledge  obtained 
in  the  very  transaction  in  question,  has  been  to  hold  the  prin- 
cipal chargeable  upon  clear  pi  oof  that  the  knowledge  which 
the  agent  once  had,  and  which  he  had  obtained  in  another 
transaction,  at  another  time  and  for  another  principal,  was 
present  to  his  mind  at  the  very  time  of  the  transaction  in 
question.  Upon  a  careful  review  of  the  testimony  in  this 
-case,  we  have  been  unable  to  find  any  such  proof  It  is  true, 
the  learned  trial  judge  finds  that,  contemporaneously  with 
the  execution  of  the  mortgage  to  the  university,  Deane  caused 
to  be  made  a  statement,  upon  the  basis  that  the  amount  was 
to  be  loaned  to  the  mortgagors,  and  that,  out  of  the  money 
-coming  to  them  as  a  consideration  for  the  mortgage  to  the  uni- 
versity, the  amount  of  the  bond  and  mortgage  to  the  plaintiff's 
-decedent,  with  interest,  was  to  be  paid,  and  that  mortgage 
was  to  be  satisfied.  And  he  further  found  that  the  university, 
through  Deane,  had  notice  of  the  mortgage  of  the  plaintiff's 
decedent  in  connection  with  and  as  part  of  any  proposed 
transaction  by  which  there  was  to  be  loaned  to  the  mortgagor 
the  amount  of  the  bond  and  mortgage  to  the  university.  What 
is  meant  by  the  word  "contemporaneously,"  as  used  in  this 
Ending,  is,  perhaps,  not  absolutely  clear.  If  it  meant  that 
the  statement  mentioned  was  procured  to  be  made  by  Deane 
as  a  part  of  and  coincident  with  the  execution  of  the  mortgage 
to  the  university,  it  is  not,  as  we  think,  based  upon  any  evi- 
dence. There  is  no  proof  whatever  in  this  case  that  Deane 
procured  this  statement  to  be  made  by  anybody,  and  Deane 
himself  says  that  a  statement  of  this  nature  would,  by  the 
course  of  practice  in  his  office,  have  come  to  him  (made  by 
some  one  in  his  office)  the  day  after  the  loan  was  closed.  He 
does  not  pretend  to  recollect  this  particular  statement,  nor  ia 
there  any  evidence  that  he  procured  it  to  be  made.  His  testi- 
mony shows  that  he  had  no  special  recollection  of  the  tilings 
which  took  place  upon  the  occasion  of  the  execution  of  the 
bond  and  mortgage  to  the  university  further  than  appeared  by 
his  books  and  other  memoranda  then  made  by  oihers;  and 
he  does  not  pretend  to  say  that  this  particular  statement  was 
presented  to  him,  or  that  he  had  the  least  knowledge  of  its 
existence,  or  of  the  facts  therein  stated,  until  the  day  after  the 
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closing  of  the  transaction,  and  the  execution  of  the  mortgag©^ 
to  the  university. 

This  is  every  particle  of  evidence  that  there  is  upon  which 
a  finding  could  be  based,  such  as  the  learned  judge  made  of 
knowledge  or  notice  on  the  part  of  Deane  of  the  existence  of 
the  Constant  mortgage  at  the  time  of  the  transaction  with  the 
university,  and  the  execution  of  the  mortgage  to  it.  The  . 
other  facts  in  the  case  uncontradicted  are  that,  for  some  years 
prior  to  January,  1884,  Deane  and  the  plaintiffs' decedent  were 
acting  together,  and  that  the  plaintiffs'  decedent  was,  weekly 
and  even  almost  daily,  in  the  habit  of  investing  large  amounts 
of  money  upon  mortgages  of  this  nature,  and  that  the  deal- 
ings of  plaintiffs'  decedent  in  these  various  building  mortgages, 
through  Deane's  oflfice,  had  amounted,  at  the  time  of  the  mort- 
gage to  the  university,  in  the  aggregate,  to  three  millions  of 
dollars,  if  not  more;  that  the  mortgages  were  of  all  sizes,  from 
six  up  to  forty  thousand  dollars.  It  also  appears  that  this 
very  mortgage  in  suit  was  found  after  the  execution  of  the 
university  mortgage  in  a  pigeon-hole  in  which  satisfied  mort- 
gages were  kept,  and  was  found  by  the  assignee  of  Deane  after 
the  assignment  was  made. 

There  is  no  proof  in  the  case  showing  that  Deane  made  any 
pretense  of  remembering,  at  the  time  of  the  execution  of  the 
mortgage  to  the  university,  that  eleven  months  before  he  had 
taken  a  mortgage  on  the  same  property  for  the  plaintiffs' 
decedent,  which  was  not  recorded.  Taking  into  consideration 
the  enormous  amount  of  business  done  by  Deane  for  Constant 
of  this  same  general  nature,  and  the  length  of  time  that 
elapsed  since  the  taking  of  the  Constant  mortgage  by  him, 
and  the  fact  that  it  was  never  taken  from  the  office  by  the 
mortgagee,  and  that  it  remained  there  and  was  found  in  a 
pigeon-hole  appropriated  to  satisfied  mortgages,  and  that  en 
the  very  statement  in  question  upon  which  the  learned  judge 
evidently  based  his  finding  it  is  alluded  to  as  satisfied, — all 
these  facts  would  tend  to  show  very  strongly  that  Deane  had 
no  recollection  whatever  of  the  existence  of  the  Constant 
mortgage  as  an  existing  lien  at  the  time  he  took  the  mortgage 
to  the  university. 

But  the  burden  is  upon  the  plaintiff  to  prove,  clearly  and 
beyond  question,  that  he  did,  and  it  is  not  upon  the  defendant 
to  show  that  he  did  not,  have  such  recollection.  And  we  think 
that  there  is  a  total  lack  of  evidence  in  the  case  which  would 
sustain  the  finding  that  Deane  had  the  least  recollection  on 
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the  subject  at  the  time  of  the  execution  of  the  university  mort- 
gage. Under  such  circumstances,  we  think  it  impossible  to 
impute  notice  to  the  university,  or  knowledge  in  regard  to  a 
fact  which  is  not  proved  to  have  been  possessed  by  its  agent. 
If  such  knowledge  did  not  exist  in  Deane  at  the  time  of  his 
taking  the  mortgage  to  the  university,  then  the  latter  is  a 
bona  fide  mortgagee  for  value,  and  its  mortgage  should  be 
regarded  as  a  prior  lien  to  that  of  the  unrecorded  mortgage 
of  Constant  which  is  prior  in  point  of  date.  The  plaintiffs  are 
bound  to  show  by  clear  and  satisfactory  evidence  that  when 
this  mortgage  to  the  university  was  taken  by  Deane,  he  then 
had  knowledge,  and  the  fact  was  then  present  to  his  mind, 
not  only  that  he  had  taken  a  mortgage  to  Constant  eleven 
months  prior  thereto  on  the  same  premises,  which  had  not 
been  recorded,  but  that  such  mortgage  was  an  existing  and 
valid  lien  upon  the  premises,  which  had  not  been  in  any  man- 
ner satisfied.  If  he  recollected  that  there  had  been  such  a 
mortgage,  but  honestly  believed  that  it  was  or  had  been  satis- 
fied, then,  although  mistaken  upon  that  point,  the  university 
could  not  be  charged  with  knowledge  of  the  existence  of  such 
mortgage. 

Quite  a  strong  reason  for  not  imputing  knowledge  to  the 
agent  in  this  case,  unless  upon  evidence  clear  and  satisfactory, 
is,  that  if  he  had  such  knowledge,  and  thus  knowingly  took 
an  utterly  worthless  security  for  his  principal,  he  acted  in  the 
most  improper  and  dishonest  manner,  and  willfully  caused  a 
loss  to  his  principal  of  substantially  the  whole  amount  of  the 
money  represented  by  the  mortgage  which  he  took  as  a  second 
lien.  While  this  consideration  is  not  controlling,  if  the  evi- 
dence justified  the  assumption,  it  is  yet  of  considerable  weight, 
and  adds  to  the  propriety  of  the  rule  requiring  clear  proof  of 
such  knowledge  at  the  very  time  of  taking  the  mortgage  to 
the  university. 

One  other  question  has  been  argued  before  us  which  has 
been  the  subject  of  a  good  deal  of  thought.  It  is  this:  As- 
suming that  Deane  had  knowledge  of  the  existence  of  the 
Constant  mortgage  at  the  time  of  the  execution  of  the  mort- 
gage to  the  university,  is  his  knowledge  to  be  imputed  to  the 
university,  considering  the  position  Deane  occupied  to  both 
mortgagees? 

While  acting  as  the  agent  of  Constant  in  taking  the  mort- 
gage in  question  as  security  for  the  funds  which  he  was  invest- 
ing for  him,  it  was  the  duty  of  Deane  to  see  that  the  moneys 
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were  safely  and  securely  invested.  The  value  of  the  property 
was  between  eleven  thousand  and  twelve  thousand  dollars; 
and  it  was  obviously  the  duty  of  Deane  to  see  to  it  that  the 
mortgage  which  he  took  upon  such  property  as  a  security  for  a 
loan  of  six  thousand  dollars  for  Constant  should  be  a  first  lien 
thereon:  Whitney  v.  3Iartine,  88  N.  Y.  535.  In  order  to  be- 
come such  first  lien,  it  was  the  duty  of  Deane  to  see  to  it  that 
the  Constant  mortgage  was  first  recorded.  In  January,  1884, 
when  acting  as  agent  for  the  university  to  invest  its  moneys, 
he  owed  the  same  duty  to  the  university  that  he  did  to  Con- 
stant, and  it  was  his  business  to  see  to  it  that  the  security 
which  he  took  was  a  safe  and  secure  one.  Neither  mortgage 
was  safe  or  secure  if  it  were  a  subsequent  lien  to  the  other 
upon  this  property.  This  duty  he  continued  to  owe  to  Con- 
stant at  the  time  he  took  the  mortgage  to  the  university. 

At  the  time  of  the  execution  of  the  latter  mortgage,  therefore, 
he  owed  conflicting  duties  to  Constant  and  to  the  university, 
the  duty  in  each  case  being  to  make  the  mortgage  to  each 
principal  a  first  lien  on  the  property.  Owing  these  conflicting 
duties  to  two  difi"erent  principals,  in  two  separate  transac- 
tions, can  it  be  properly  said  that  any  knowledge  coming  to 
him  in  the  course  of  either  transaction  should  be  imputed  to 
his  principal?  Can  any  agent  occupying  such  a  position  bind 
either  principal  by  constructive  notice?  It  has  been  stated 
that  in  such  a  case,  where  an  agent  thus  owes  conflicting 
duties,  the  security  which  is  taken  or  the  act  which  is  per- 
formed by  the  agent  may  be  repudiated  by  his  principal  when 
be  becomes  aware  of  the  position  occupied  by  such  agent: 
Story  on  Agency,  sec.  210. 

The  reason  for  this  rule  is,  that  the  principal  has  the  right 
to  the  best  efibrts  of  his  agent  in  the  transaction  of  the  busi- 
ness connected  with  his  agency;  and  where  the  agent  owes 
conflicting  duties,  he  cannot  give  that  which  the  principal  has 
the  right  to  demand,  and  which  he  has  impliedly  contracted 
to  give.  Ought  the  university  to  be  charged  with  notice  of 
the  existence  of  this  prior  mortgage  when  it  was  the  duty  of 
its  agent  to  procure  for  it  a  first  lien,  while,  at  the  same  time, 
in  his  capacity  as  agent  for  Constant,  it  was  equally  his  duty 
to  give  to  him  the  prior  lien?  Which  principal  should  he 
serve?  There  have  been  cases  where,  in  the  sale  and  purchase 
of  the  same  real  estate,  both  parties  have  employed  the  same 
agent,  and  it  has  been  held,  under  such  circumstances,  that 
the  knowledge  of  the  agent  was  to  be  imputed  to  both  of  hia 
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principals.  If,  with  a  full  knowledge  of  the  facts  that  his  own 
agent  was  the  agent  of  the  other,  each  principal  retained  him 
in  his  employment,  we  can  see  that  there  would  be  propriety 
in  so  holding;  for  each,  then,  notes  the  position  which  the 
agent  has  with  regard  to  the  other,  and  each  takes  the  risk  of 
having  imputed  to  him  whatever  knowledge  the  agent  may 
have  on  the  subject:  See  Le  Neve  v.  Le  Neve,  1  Amb.  436, 
Hardwicke,  chancellor,  decided  in  1747;  Toulmin  v.  Steere,  3 
Mer.  209,  decided  in  1817,  by  Sir  Walter  Grant,  master  of  the 
rolls.  The  case  of  Nixon  v.  Hamilton,  already  referred  to,  de- 
cided by  Lord  Plunket,  lord  chancellor  in  the  Irish  court  of 
chancery,  in  1838  (2  Dru.  &  Walsh,  364),  is  a  case  in  many 
respects  somewhat  like  the  one  at  bar,  so  far  as  this  principle 
is  concerned,  if  it  be  assumed  that  Deane  really  had  the 
knowledge  of  the  prior  mortgage  as  an  existing  lien.  It  will 
be  observed,  however,  upon  examination  of  it,  that  the  ques- 
tion whether  the  knowledge  of  the  common  agent  in  two  dif- 
ferent transactions,  with  two  diflFerent  principals,  was  notice 
to  the  second  principal,  was  not  raised  with  reference  to  this 
particular  ground.  The  whole  discussion  was  upon  the  sub- 
ject of  imputing  the  knowledge  of  the  agent  to  the  second 
mortgagee  of  the  existence  of  the  prior  mortgage,  which  knowl- 
edge was  not  obtained  in  the  last  transaction.  Whether  such 
knowledge  should  or  should  not  be  imputed  to  the  second 
mortgagee,  because  of  the  conflicting  duties  owed  by  the  com- 
mon agent,  was  not  raised.  The  only  defense  set  up  was,  that 
the  information  did  not  come  to  the  agent  of  the  second  mort- 
gagee in  the  course  of  transacting  the  business  of  the  second 
mortgagee,  and  the  question  was  simply  whether  such  knowl- 
edge could  be  imputed  to  the  second  mortgagee  because  of 
the  knowledge  acquired  by  his  agent  at  another  time,  in  an- 
other transaction  with  another  principal.  The  court  held  that 
where  it  appeared,  as  in  this  case  it  did  appear,  fully  and 
plainly  that  the  matter  was  fresh  in  the  recollection,  and 
fully  within  the  knowledge  of  the  agent,  and  under  such  cir- 
cumstances that  it  was  a  gross  fraud  on  the  part  of  the  agent, 
in  the  first  place,  in  keeping  a  prior  mortgage  off  the  record, 
and  in  the  second  place,  in  not  communicating  the  knowledge 
which  he  had  to  his  principal,  the  second  mortgagee,  that  in 
such  case  the  second  mortgagee  was  charged  with  the  knowl- 
edge of  his  ageni. 

Whether  the  same  result  would  have  been  reached  if  the 
other  ground  had  been  argued,  we  cannot,  of  course,  assume  to 
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decide.  I  have  found  no  case  precisely  in  point  where  th& 
Bubject  has  been  discussed  and  decided  either  way.  I  have 
very  grave  doubts  as  to  the  propriety  of  holding  in  the  case  of 
an  agent,  situated  as  I  have  stated,  that  his  principal  in  the 
second  mortgage  should  be  charged  with  knowledge  which 
such  agent  acquired  in  another  transaction  at  a  different  time 
while  in  the  employment  of  a  different  principal,  and  where 
his  duties  to  such  principal  still  existed  and  conflicted  with 
his  duty  to  his  second  principal.  We  do  not  deem  it,  how- 
ever, necessary  to  decide  the  question  in  this  case. 

For  the  reasons  already  given,  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Knowlkdor  ot  Fact  AoQtnBJn)  bt  AoByr  at  Time  whkn  not  AcriNa 
AS  Such,  if  actually  had  in  mind  by  him  when  afterwards  acting  for  hb 
principal,  will,  as  respects  that  transaction,  be  imputed  to  the  principal:  Wil- 
on  V.  Minnesota  etc  ln$.  Co.,  36  Minn.  112;  1  Am.  St.  Rep.  659. 

Gknebal  Rule  that  Notice  to  Aoent  is  Notice  to  Principal  is  sab* 
ject  to  the  limitation  that  the  notice  must  be  to  the  agent  when  acting  within 
the  scope  of  his  agency,  and  most  relate  to  the  business  in  which  be  is  en- 
gaged by  anthority  of  his  principal;  Oongar  r.  Chicago  etc  R.  R.  Co.,  24  Wis. 
157;  1  Am.  Bep.  164. 
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Obbeg  v.  Bbeen. 

[60  Nbw  Jxbsbt  Law,  146.] 
Evn>Bf<m. — One's  Book  ov  Accounts  is  not  Evidbnos  nr  ms  Fatob 
touching  the  receipts  of  money  by  him. 

Suit  on  a  book  of  account.    Judgment  for  defendant. 
T.  C.  Simonton,  Jr.,  for  the  plaintiffs  in  error, 
Robert  Williama^  for  the  defendant  in  error. 

Beasley,  C.  J.  This  was  a  suit  on  a  book  of  account,  which 
was  admitted  to  be  barred  by  the  statute  of  limitations,  unless 
the  plaintiflF's  book  of  account  was  evidence  of  payments  on 
such  claim  by  the  deceased.  The  last  item  on  the  debit  side 
of  the  account  was  of  the  date  of  August  8,  1877,  and  the  writ 
issued  on  the  28th  of  October,  1886.  To  bridge  over  this  long 
period,  the  book  contained  a  numerous  train  of  credits  of 
moneys  paid.  The  book  was  proved  as  a  book  of  original 
entries,  and  was  offered  to  prove  the  account  and  the  credits. 
It  was  rejected  at  the  trial  as  evidence  for  the  latter  purpose. 

This  decision,  in  my  opinion,  was  clearly  right.  A  man's 
book  is  not  testimony  in  his  own  favor  touching  the  receipts 
of  money  by  him.  By  immemorial  usage,  a  person's  own 
books  have,  for  certain  defined  purposes,  become  legal  evi- 
dence, recognized  by  repeated  decisions  of  the  courts  of  this 
state.  They  are  legitimate  prima  facie  evidence  to  show  tho 
sale  and  delivery,  in  the  usual  course  of  business^  of  personal 
property  and  its  price,  and  of  work  and  labor  performed,  and 
the  sums  due  for  such  services.    Thus  far  the  rule  that  a  man 
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cannot  put  in  evidence  his  own  written  memoranda  has  been 
Abrogated,  the  reason  of  such  infringement  of  the  common-law 
principle  being  that  it  was  a  necessity  in  the  transaction  of 
certain  classes  of  business.  It  has,  however,  never  been  au- 
thoritatively declared  in  this  state  that  these  entries  have  any 
■evidential  force  beyond  these  functions.  It  is  true  that  it  was 
€aid  in  the  opinion  read  in  the  court  of  errors  in  the  case  of 
Inslee  v.  Prall,  25  N.  J.  L.  665,  that  such  books,  when  there 
have  been  mutual  dealings  between  the  parties,  are  competent 
evidence  to  prove  the  payment  of  money,  when  such  money 
has  been  paid  on  account  of  claims  that  might  be  proved  by 
books  of  account,  but  this  was  an  expression  entirely  obiter, 
for  no  such  question  was  present  in  the  record,  and  the  con- 
trary view  was  supported  in  the  supreme  court  by  a  weight 
of  argument  which  has  always  seemed  to  me  to  be  wellnigh 
irresistible. 

But  be  this  as  it  may,  it  has  never  been  judicially  indicated, 
60  far  as  it  is  remembered,  that  a  credit  given  by  a  trader  to 
his  customer  is  evidence  in  his  own  favor.  No  reason  is  per- 
ceived why  it  should  have  such  force.  As  a  mere  memoran- 
dum showing  the  state  of  the  account  and  being  devoid  of  all 
value  as  testimony  in  a  court  of  justice,  it  answers  all  the 
purposes  of  the  merchant  keeping  the  books;  and  as  to  the 
customer,  the  entry  is  of  small  importance  to  him,  as,  if  a  man 
•of  ordinary  prudence,  when  he  pays  money  he  does  the  aci  by 
a  check  or  takes  a  receipt.  There  is  no  ground,  therefore,  for 
contending  that  entries  of  this  character  are  so  highly  conve- 
nient in  the  course  of  trade  in  this  department  as  to  be  a 
necessary  concomitant  to  it. 

The  books  were  not  admissible  evidence  for  the  purpose  for 
which  they  were  offered. 

The  foregoing  conclusion  makes  it  unnecessary  to  consider 
the  alternative  question  discussed  in  the  briefs  of  counsel. 

The  judgment  should  be  aflSrmed. 


The  QxTEsnoN  of  the  Admissibilttt  of  Books  of  Account  as  evidence 
is  considered  in  the  note  to  Union  Bank  v.  Knapp,  15  Am.  Dec.  191-198; 
•ee  also  State  v.  Shinbom,  46  N.  H.  497;  88  Am.  Deo.  224;  Bamfidd  v.  Whip- 
fU^  10  Allen,  27;  87  Am.  Deo.  618. 
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VooRHis  V.  Terhune. 

fSO  Nbw  Jersey  Law,  147.] 

An  EXBConoN  Sale  may,  on  Motion,  be  Set  Aside,  Toobther  with 
THE  Levy  on  Which  It  is  Based,  by  the  court  out  of  which  the  writ 
issued,  when  all  the  parties  are  before  the  court,  and  the  process  has 
been  used  for,  and  the  sale  under  it  accomplishes,  fraud,  injustice,  or 
oppression. 

Under  a  Writ  op  Error,  the  Court  will  not  Decide  Questions  ow 
Fact,  and  will  look  into  the  evidence  only  to  discover  whether  it  affords, 
on  any  permissible  interpretation  of  it,  a  rational  support  of  the  findings 
made  by  the  trial  court. 

A  Levy  on  Stock  in  Corporation  and  a  Sale  thereunder  will  bb 
Vacated  on  Motion,  if  the  statute  prescribing  the  mode  of  the  levy  is 
not  followed,  as  where  no  notice  of  the  levy  is  given  to  any  ofiGioer  of  the 
corporation  which  issued  the  stock. 

John  W.  Taylor,  for  the  plaintiff  in  error. 
John  Linn,  for  the  defendant  in  error. 

Knapp,  J.  Under  this  writ  of  error  the  plaintiff  attacks  the 
validity  of  an  order  made  by  the  supreme  court  setting  aside 
a  sale  of  shares  of  stock  in 'the  Midland  Railroad  Company 
of  New  Jersey,  belonging  to  Terhune.  The  sale  was  made  by 
the  sheriff  of  Essex  County,  under  an  execution  issued  out  of 
the  supreme  court,  on  a  judgment  recovered  by  the  plaintiff 
In  error  against  the  defendant  in  error,  in  the  Bergen  circuit 
court,  and  afterwards  docketed  in  the  supreme  court. 

The  chief  legal  question  involved  in  the  case  is,  whether  the 
supreme  court  of  this  state  has  adequate  power  of  control  over 
its  own  process  of  execution  to  annul  and  set  aside  a  sale  made 
by  the  law  oflBcer  having  the  writ  to  execute,  when  such  pro- 
cess has  been  used  for,  and  the  sale  under  it  accomplishes, 
fraud,  injustice,  or  oppression,  and  when  all  the  parties  are 
before  the  court. 

This  power  is  denied  by  the  plaintiffs  in  error,  who  contend 
that  remedy  can  be  had  only  by  resort  to  a  court  of  equity. 

That  courts  of  equity  have  jurisdiction  to  determine  the 
validity  of  sales  made  by  sheriffs  and  other  law  officers  in 
the  execution  of  final  process  of  the  law  courts,  is  undoubt- 
edly true.  That  the  exercise  of  such  a  power  in  the  law  court 
is  of  an  equitable  nature,  may  be  fully  conceded.  But  this  is 
no  new  thing,  for  the  determination  of  questions  frequently 
adjudged  in  the  law  courts  rests  upon  equitable  principles,  and 
upon  the  exercise  of  equitable  [jowers. 

There  are  cases  which,  in  the  adjustment  of  all  the  rights 


k 


782  VooRHis  V.  Terhune.  [New  Jersey, 

of  interested  parties,  are  beyond  the  grasp  of  courts  of  law, 
and  the  broader  range  of  equity  jurisdiction  is  by  the  circum- 
stances required  to  administer  complete  justice.  But  where 
the  parties  in  interest  are  all  before  the  court  whose  process 
has  been  irregularly  used  or  abused,  and  full  justice  can  be 
done  by  the  methods  and  practice  of  such  court,  it  would  be 
admitting  a  fatal  weakness  in  the  constitution  of  such  court 
to  concede  that  it  is  powerless  to  do  what  indisputable  justice 
may  demand  to  be  done.  Such  power  would  seem  to  be  neces- 
sarily inherent  in  a  court  of  as  broad  jurisdiction  as  that  of 
our  supreme  court,  and  strong  reasons  should  be  found  to  bar 
the  way  to  its  exercise  in  proper  cases,  while  in  truth  no  valid 
reason  is,  or,  as  I  think,  can  be,  urged  against  it. 

It  is  true,  generally,  that  in  sales  under  execution  the  duties 
of  the  officer  executing  the  writ  are  directed  by  statute,  and 
title  passes  to  a  purchaser  without  further  confirmation  by  the 
court  out  of  which  the  process  issued,  but  it  may  be  asserted 
that  according  to  the  prevalent  practice  of  the  courts  in  the 
American  states  the  negative  power  of  setting  aside  such  sales 
for  cause  is  claimed  and  exercised. 

In  Rorer  on  Judicial  Sales,  as  the  result  of  a  quite  full  ex- 
amination of  the  cases,  the  rule  is  stated  to  be  that  the  court 
upon  whose  judgment  execution  issues  has  full  power  to  set 
aside  an  execution  sale  whenever  the  ends  of  justice  and  fair 
dealing  require  it,  and  to  order  a  resale,  or  award  a  new  execu- 
tion at  discretion.  The  following  language  of  the  court,  in 
McLean  County  Bank  v.  Flagg,  31  111.  290,  is  noted  as  a  correct 
statement  of  the  general  rule:  — 

"  The  power  over  its  own  process  is  possessed  by  all  courts. 
Such  power  is  a  species  of  equitable  jurisdiction  that  is  inher- 
ent in  courts  of  law  as  well  as  courts  of  equity.  This  court 
has  repeatedly  held,  as  between  a  purchaser  and  the  original 
parties  to  the  suit,  that  a  court  of  law  will  not  hesitate  to  ex- 
ercise the  power  of  setting  a  sale  aside  on  account  of  fraud  or 
irregularity":  Rorer  on  Judicial  Sales,  sec.  1081. 

In  Herman  on  Executions  the  cases  are  fully  collected  in 
support  of  the  power  of  the  court  to  set  aside  sales  made  on 
its  own  process.  The  writer  says:  "  It  is  the  duty  of  all  courts, 
when  satisfied  that  sales  made  under  their  process  is  affected 
with  fraud,  irregularity,  or  error,  willful  disregard  of  the  stat- 
utory regulations  by  the  officer,  whereby  the  rights  of  either 
of  the  parties  interested  are  seriously  affected,  to  set  aside  such 
sale  upon  a  proj)er  showing  to  the  court  under  whose  process 
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tlie  sale  was  made,  and  order  a  resale  of  the  property":  Her- 
man on  Executions,  p.  406,  sec.  249,  and  cases. 

Freeman  on  Executions  fully  recognizes  this  authority  ia 
all  courts. 

In  this  case  all  the  parties  were  before  the  court  below,  and 
the  action  of  the  court  was  the  exercise  of  no  unusual  or  doubt- 
ful power.  It  had  jurisdiction,  not  only  to  set  aside  the  levy, 
but  to  order  a  rescission  of  the  sale  made  by  the  sheriflF,  if  suf- 
ficient ground  was  laid  before  it  to  call  for  such  action. 

Was  there  legal  ground  for  the  judgment  of  the  court  below? 
This  depends  upon  its  finding  of  fact  upon  evidence. 

This  is  a  writ  of  error,  and  its  sole  oflfice  is  to  present  legal 
questions  for  decision.  Under  it  the  court  will  not  decide 
questions  of  fact,  and  will  look  into  the  evidence  only  to  dis- 
cover whether  it  affords,  on  any  permissible  interpretation  of 
it,  a  rational  support  for  such  finding.  If  it  be  found  to  be  of 
this  degree  of  strength,  the  determination  of  fact  must  be  ac- 
cepted as  conclusive:  Harrison  v.  Allen,  40  N.  J.  L.  556; 
Johnson  v.  Arnwine,  42  Id.  451,  and  cases  cited. 

In  Johnson  v.  Arnwine,  supra,  one  among  the  errors  as- 
signed was,  that  the  proof  of  loss  of  a  paper  was  insufficient 
to  let  in  secondary  evidence  of  its  contents.  This  being  a  pre- 
liminary question  to  be  solved  by  the  court  upon  the  evidence, 
Justice  Depue  says:  "If  the  decision  of  the  judge  upon  the 
testimony  off"ered  on  that  subject  is  liable  to  review  on  writs 
of  error,  the  onus  is  on  the  plaintiff  in  error  of  showing  that 
the  result  reached  was  erroneous,  and  there  should  be  no  re- 
versal, unless  it  clearly  appears  that  the  court  below  was  in 
error,  and  that  injustice  was  done  by  the  erroneous  decision." 
This  branch  of  the  case  exemplifies  in  one  of  its  phases  the 
rule  of  this  court  that  it  reverses  only  for  errors  in  law  in- 
jurious to  the  party  assigning  them. 

That  the  testimony  taken  under  the  rule  in  the  court  be- 
low was  legally  sufficient  to  support  a  state  of  facts,  such  as 
justified  the  court  in  its  determination,  admits  of  no  serious 
doubt. 

The  levy  made  by  the  sheriff"  was,  as  to  this  species  of  prop- 
erty, of  too  doubtful  a  character,  under  our  statute,  to  demand 
that  it  be  sustained. 

Shares  in  corporations  were  not  in  this  state  the  subject  of 
9ale  under  execution  before  the  passage  of  the  act  of  March  9, 
?842,  entitled  "An  act  to  abolish  imprisonment  for  debt."  The 
fifth  section  provided  that  any  share  or  interest  in  any  joint- 
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stock  company  incorporated  in  this  state,  belonging  to  a  de- 
fendant in  execution,  may  be  taken  and  sold  by  virtue  of  such 
execution,  in  the  same  manner  as  goods  and  chattels.  The 
sixth  section  required  the  clerk,  cashier,  or  other  officer  of  the 
company  having  custody  of  its  books,  to  certify  to  the  sheriff, 
on  his  presenting  the  execution,  the  number  of  shares  or 
amount  of  interest  held  by  the  defendant  in  the  company. 

In  the  Revision  of  1846  these  sections  passed  into  the  act 
respecting  execution,  as  the  seventh  and  eighth  sections  of  that 
act. 

It  was  held  under  this  legislation  that  the  delivery  of  exe- 
cution to  the  sheriff  did  not  bind  this  kind  of  property;  that 
a  levy  made  by  the  sheriff  by  mere  inventory  without  apply- 
ing to  the  company,  whose  shares  the  defendant  held,  was  not 
sufficient  to  defeat  the  rights  of  one  purchasing  such  shares  of 
the  defendant.  It  was  also  strongly  urged  that  actual  notice 
to  the  defendant,  if  within  the  sheriff's  jurisdiction,  that  his 
stock  was  levied  upon,  was  required  by  considerations  of  pub- 
lic policy  and  commercial  convenience.  And  this  where  the 
office  of  the  corporation  was  within  the  sheriff's  bailiwick: 
Princeton  Bank  v.  Crozer,  22  N.  J.  L.  888. 

The  law  prescribing  the  present  mode  of  levy  upon  such 
property  is  embodied  in  the  fourth,  fifth,  sixth,  and  seventh 
sections  of  the  act  relating  to  executions:  Revision,  p.  390. 

The  earlier  provisions  referred  to  are  retained  substantially 
as  first  enacted,  and  in  addition  a  mode  is  prescribed  in  the 
sixth  section  for  effecting  a  levj''  where  the  custodian  of  the 
books,  being  the  clerk,  cashier,  or  other  officer  of  the  company, 
is  not  resident  in  the  state.  In  such  case,  the  notice  and  re- 
quirement of  certificate  of  the  defendant's  interest  may  be 
mailed  to  such  officer  of  the  company  having  the  books.  In 
addition  to  notice  by  mail,  it  is  made  the  duty  of  such  sherift', 
"on  the  day  of  mailing  such  notice,  to  affix  and  set  up,  upon 
any  office  or  place  of  business  of  such  company  within  his 
county,  a  like  notice  in  writing,  and  upon  the  same  day  to 
serve  like  notice  in  writing  upon  the  president  and  directors  of 
said  company,  or  upon  such  of  them  as  reside  in  his  county, 
either  personally,  or  by  leaving  the  same  at  their  respective 
places  of  abode;  and  the  sending,  setting  up,  and  serving  of 
such  notices,  in  the  manner  aforesaid,  shall  constitute  such 
levy  taken  a  valid  levy  of  such  writ  upon  all  shares  of  stock 
in  such  company  held  by  the  defendant  in  execution." 

The  mode  thus  prescribed  for  effecting  a  levy  on  stock  wn» 
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designed  to  and  can  scarcely  fail  of  bringing  notice  to  a  defend- 
ant of  the  fact  of  levy,  without  direct  communication  with 
him.  Notice  directly  to  the  defendant  is  not  required  to  be 
given  by  the  present  law,  nor  was  it  by  the  act  of  1842. 

In  the  seizure  and  sale  of  this  species  of  right,  notice  in 
some  form  to  the  defendant  would  seem  indispensable  to 
avoid  loss  or  fraud,  and  in  the  majority  of  instances  a  faithful 
pursuit  of  the  statutory  mode  must  inform  him  in  time  to 
protect  himself.     The  statutes  contemplate  full  publicity. 

All  that  was  done  in  this  case,  in  the  attempt  to  make  a 
levy,  was  notice  sent  to  the  secretary  of  the  New  York,  Sus- 
quehanna, and  Western  Railroad  Company.  He  was  not  an 
oflBcer  of  the  Midland  company,  in  which  the  defendant  held 
the  stock  which  was  intended  to  be  taken  under  execution, 
and  the  inference  is  fairly  to  be  drawn  from  the  testimony, 
that  the  oflScer  applied  to  was  more  likely  to  conceal  from  the 
defendant  the  proceeding  than  to  inform  him  of  it. 

As  to  the  sale,  I  deem  it  to  be  established  in  the  case  that 
the  process  of  execution  was  misused  to  the  detriment  of  the 
defendant.  It  was  not  illegal  to  issue  execution  to  the  sheriff 
of  Essex,  but  there  was  nothing  that  legitimately  called  for 
that  course.  The  defendant  had  no  property  there.  The 
shares  of  stock  were  insignificant  in  value,  and  if  the  design 
was  simply  to  reach  them  towards  satisfaction  of  judgment, 
they  were  as  well  within  the  reach  of  the  sheriff  of  Bergen 
County,  where  all  the  parties  resided,  and  where  the  defendant 
would  have  been  quite  certain  of  notice.  But  the  court  below 
were  justified  in  concluding  satisfaction  of  the  debt  was  not  the 
motive  that  caused  this  writ  to  be  issued.  The  defendant  and 
the  New  York,  Susquehanna,  and  Western  Railroad  Company 
were  opposing  litigants,  and  the  ownership  of  this  stock  gave 
the  defendant  an  advantage  in  the  litigation  which  the  loss  of 
the  stock  would  deprive  him  of.  The  evidence  justified  the 
belief  that  the  plaintiffs  permitted  their  process  to  be  used  by 
or  in  behalf  of  that  company  to  get  this  stock  from  the  defend- 
ant without  his  knowledge,  and  to  put  him  at  a  disadvantage 
in  their  contest. 

It  was  a  use  of  the  writ  wholly  foreign  to  its  design.  It  was 
granted  to  the  plaintiffs  for  just  and  legitimate  purposes.  Ita 
control  and  use  was  placed  at  the  disposal  of  a  stranger  in 
interest  to  the  suit,  whereby  indirect,  unjust,  and  oppressive 
ends  might  be  effected  against  the  defendant. 

Am.  St.  Ebp.,  Vol.  VII.  -  60 
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This  was  ground  for  setting  aside  the  sale,  and  the  order  of 
the  court  below  should  be  affirmed,  with  costs. 


Thk  Vacation  or  Exbcxttion  Sales  ia  a  familiar  proceeding;  and  it 
accomplished  sometimes  by  an  independent  snit  in  equity,  but  more  fre- 
quently by  a  motion  to  the  court  out  of  which  the  writ  issued.  In  some 
states,  the  remedies  are  concurrent,  or  nearly  so.  In  others,  the  remedy  in 
equity  cannot  be  successfully  pursued  while  an  adequate  remedy  still  exists  in 
the  original  action:  Wilaon  v.  MUlar,  30  Md.  82;  96  Am.  Dec.  568.  "As  a 
general  rule,  the  aid  of  equity  cannot  be  invoked  by  any  person  having  a 
speedy  and  adequate  remedy  at  law.  No  doubt  an  execution  sale  may  be 
vacated  by  motion  made  to  the  court,  and  in  the  case  whence  the  writ  issued. 
This  remedy  is  always  more  speedy,  and  is  usually  as  adequate  as  any  which 
can  be  pursued  by  an  independent  proceeding  in  equity.  Where  a  sale  ia 
sought  to  be  vacated  for  any  irregularity  in  the  writ,  or  in  the  proceedings 
of  the  officer  in  executing  the  writ,  application  ought  to  be  made  to  the  court 
issuing  the  writ,  and  if  made  elsewhere,  ought  not  to  be  entertained.  The 
same  rule  prevails  in  chancery.  '  If  the  master  sells  at  an  improper  time,  or 
in  such  a  maimer  as  to  prevent  a  fair  competition,  or  if  for  any  other  cause 
it  would  be  inequitable  to  permit  the  sale  to  stand,  the  proper  remedy  is  by 
a  summary  application  to  the  court,  in  the  suit  in  which  the  decree  was 
made,  for  a  resale  of  the  premises  upon  such  terms  and  conditions  as  may  be 
just,  so  as  to  protect  the  rights  of  the  purchaser  as  well  as  the  rights  of  the 
paurties  interested  in  the  sale.  And  it  would  seriously  affect  the  interests  of 
those  whose  property  is  sold  by  masters  under  decrees  of  this  court,  if  it  was 
understood  that  questions  of  this  kind  were  to  be  litigated  and  determined 
in  a  collateral  suit.  For  no  man  of  ordinary  prudence  would  bid  what  he 
believed  to  be  the  fair  cash  value  of  the  property  at  a  master's  sale,  if  he 
would  be  subjected  to  the  expense  and  delay  of  a  protracted  chancery  suit  to 
determine  whether  the  proceedings  of  the  master  had  been  strictly  regular.' 
The  jurisdiction  of  courts  of  equity  has  always  been  considered  as  specially 
adapted  to  the  investigation  of  fraudulent  devices  of  every  character,  and  to 
extending  appropriate  relief  when  the  existence  of  those  devices  has  been 
discovered.  So,  too,  it  has  long  been  sought  for  the  purpose  of  obtaining 
redress  in  cases  of  accident,  surprise,  or  mistake.  These  courts  have  not, 
however,  exclusive  control  over  cases  of  fraud  or  accident.  Their  jurisdic- 
tion is  often  concurrent  with  that  of  courts  of  law.  Hence  where  grounds 
exist  for  vacating  a  sale,  which  rest  not  in  irregularity  of  proceeding,  but 
in  fraudulent  devices  practiced  upon  the  complainant,  or  in  accident  or  mis- 
take for  which  he  has  sufifered,  and  from  which  he  is  entitled  to  relief,  he 
may,  before  conveyance  is  made  to  the  purchaser,  -proceed  either  by  motion 
in  the  original  case,  or  by  bill  in  equity;  but  he  will  generally  find  that  the 
latter  ought  to  be  preferred.  If  a  conveyance  has  been  executed,  and  the 
purchaser  thereby  vested  with  the  legal  title,  it  is  doubtful  whether  he  can 
be  divested  of  it  by  motion.  If  the  charge  is  that  the  sale  ought  to  be 
vacated  for  matters  not  apparent  from  an  inspection  of  the  proceedings,  such 
as  combination  to  depress  the  bidding,  or  any  other  species  of  fraud,  or  for 
any  misconduct  on  the  part  of  the  officer  conducting  the  sale,  the  better 
opinion  is,  that  the  purchaser's  title  cannot  be  divested  otherwise  than  by 
an  independent  suit  in  equity  against  him  ":  Freeman  on  Executions,  2d  ed., 
sec.  310.  The  grounds  for  vacating  execution  sales,  and  the  procedure  best 
adapted  to  accomplish  the  object,  are  considered  in  chapter  21  of  the  sam« 
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book.  A  levy,  sale,  and  satisfaction  of  judgment  will  all  be  vacated  on 
motion,  if  the  description  of  the  lands  sold  is  snch  that  they  cannot  ba 
located:  Hughes  v.  Streeter,  24  111.  647;  76  Am.  Dec.  777. 

Vacatino  Levies  Made  under  Execution:  See  Freeman  on  Elxecntioiis, 
sec  271. 

It  is  not  the  Business  of  an  Appellate  Court  to  decide  questions  of 
fact,  but  a  review  of  the  evidence  is  proper  when  incidentally  necessary  to 
the  determination  of  some  question  of  law:  Cothran  v,  ElUe,  125  111.  497. 
If  there  was  not  wanting  evidence  tending  to  support  the  finding  of  the  triad 
court,  the  appellate  court  will  not  interfere  on  the  ground  that  such  finding 
was  not  supported  by  sufficient  evidence:  Moses  v.  PenquU,  72  Iowa,  611; 
Johnson  V.  Johnson,  125  111.  511;  and  unless  the  contrary  is  made  to  appear 
affirmatively,  the  court,  on  appeal,  is  bound  to  presume  there  was  evidence 
sufficient  to  authorize  the  verdict  of  the  jury:  Woods  v.  Courtney,  16  Or.  121j 
and  see  DriscoU  v.  TroughUm,  22  Neb.  260;  Cowger  v.  Land,  112  Ind.  263; 
St.  Louis  etc  R.  R.  Co.  v.  White,  48  Ark.  495;  Pemberton  v.  Johnson,  113 
Ind.  638;  Shteman  v.  Thomas  Mfg.  Co.,  69  Wis.  499;  Schrubbe  v.  Connell,  69 
Id.  476;  State  v.  Blanchard,  74  Iowa,  628;  Thompson  v.  Maanoell,  74  Id.  415. 


Murray  v.  Albertson. 

[50  New  Jbbset  Law,  167.  J 

Qir  Lkasb  of  House  or  Land,  there  is  No  Implied  CIovenant  that  thi 
Premises  shall  be  Fit  or  Suitable  for  the  use  for  which  the  lessee 
requires  them,  whether  for  habitation,  occupation,  or  cultivation. 

LissEE  OP  A  Furnished  House  is  not  Justified  in  AsANDONiNa  thb 
Premises,  or  Refusing  to  Pay  Rent  therefor,  by  the  fact  that 
they  were  known  to  be  intended  for  his  occupation,  and  were  in  a  damp 
and  unhealthy  condition,  and  unfit  for  such  occupancy,  there  having  been 
no  misrepresentation  or  concealment  of  the  state  of  the  premises,  nor 
any  act  or  default  of  the  lessor  subsequent  to  the  leasing,  creating,  or 
increasing  their  unfitness  for  occupancy. 

Frederick  Parker,  for  the  plaintiflF  in  error. 

R.  T.  and  W.  B.  Stout,  for  the  defendant  in  error. 

Depue,  J.  This  suit  is  an  action  upon  a  covenant  for  the 
payment  of  rent.  The  lease  is  dated  June  1,  1886.  The 
premises  demised  were  a  house,  with  the  furniture  therein, 
situate  at  Spring  Lake,  a  seaside  resort.  The  letting  was  for 
the  term  of  five  months,  beginning  June  Ist,  and  for  the  rent  of 
$325,  payable  in  advance. 

The  defendant  took  possession  June  3,  1886,  and  after  ten 
days'  occupation  quit  possession,  giving  notice  thereof  in  writ- 
ing. He  justified  the  abandonment  of  the  premises,  and 
made  defense  against  the  recovery  of  the  rent,  on  the  ground 
that  the  cellar  was  in  a  damp  and  unhealthy  condition  by 
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reason  of  water  that  was  in  it.  The  water  was  admitted  into 
tbo  cellar  through  a  hole  in  the  ceraent  on  the  cellar  floor, 
which  had  been  made  by  a  former  tenant  chopping  wood. 

The  agreement  for  the  lease  was  made  by  the  defendant 
with  one  Potter,  the  agent  of  the  plaintifif.  There  was  no 
proof  that  either  the  plaintiff  or  his  agent  had  knowledge  of 
the  condition  of  the  cellar  when  the  lease  was  made.  Before 
the  lease  was  signed,  the  defendant  inspected  the  house,  but 
did  not  examine  the  cellar,  although  he  might  have  examined 
it  if  he  had  chosen.  There  is  no  pretense  that  there  was  a 
false  representation  or  fraudulent  concealment  with  respect 
to  the  condition  of  the  cellar.  The  only  ground  on  which  the 
defense  can  be  maintained  is,  that  on  the  letting  of  a  furnished 
house  there  is  a  condition  implied  that  the  premises  shall  be 
reasonably  fit  for  habitation. 

The  trial  judge  overruled  the  defense,  and  directed  a  verdict 
for  the  plaintifif. 

The  general  doctrine  of  the  law  is,  that  on  the  demise  of  a 
house  or  lands  there  is  no  contract  or  condition  implied  that 
the  premises  shall  be  fit  and  suitable  for  the  use  for  which  the 
lessee  requires  them,  whether  for  habitation,  Ov3Cupation,  or 
cultivation,  and  consequently  their  unfitness  for  such  a  pur- 
pose will  not  justify  the  tenant  in  abandoning  the  premises, 
and  on  such  grounds  making  defense  to  an  action  for  rent: 
Sutton  V.  Temple,  12  Mees.  &  W.  52;  Hart  v.  Windsor,  12  Id.  68j 
Manchester  Bonded  Warehouse  v.  Carr,  L.  R.  5  C.  P.  D.  507, 
510;  Foster  v.  Peyser,  9  Gush.  242;  Naumberg  v.  Young,  44  N. 
J.  L.  331,  344;  1  Addison  on  Contracts,  8th  ed.,  228. 

In  all  cases  where  a  tenant  has  been  allowed  upon  sugges- 
tions of  this  kind  to  withdraw  from  the  tenancy  and  refuse 
the  payment  of  rent,  there  will  be  found  to  have  been  a  fraud- 
ulent misrepresentation  or  concealment  as  to  the  state  of  the 
premises  which  were  the  subject  of  the  letting,  or  else  the 
premises  proved  to  be  uninhabitable  by  some  wrongful  act  or 
default  of  the  landlord  himself:  1  Taylor's  Landlord  and 
Tenant,  sec.  382.  The  contention  is,  that  where  the  premises 
let  are  a  furnished  house,  there  is  an  exception  to  the  general 
rule.  Smith  v.  Marrable,  1 1  Mees.  &  W.  5,  and  Wilson  v.  Finch, 
L.  R.  2  Ex.  D.  336,  are  relied  upon  in  support  of  this  con- 
tention. 

Smith  V.  Marrable,  supra,  was  an  action  for  the  use  and  oc- 
cupation of  a  furnished  house.  At  the  trial,  it  appeared  that 
when  the  tenant  took  possession,  the  beds  in  the  house  were 


Nov.  1887.]  Murray  v.  Albertson.  789 

infested  with  bugs.  He  quit  the  premises,  and  sent  the  key 
"to  the  plaintiffs.  Lord  Abinger  admitted  the  defense,  and  the 
defendant  had  a  verdict.  On  motion  for  a  new  trial  in  the 
court  of  exchequer,  the  verdict  was  sustained.  Baron  Parke, 
in  delivering  the  opinion  of  the  court,  stated  the  question  to 
be,  whether,  in  point  of  law,  a  person  who  lets  a  house  must 
be  taken  to  let  it  in  a  state  fit  for  decent  and  comfortable 
habitation,  and  whether  the  tenant  is  at  liberty  to  throw  it  up 
when  he  makes  the  discovery  that  it  is  not  so;  and  on  the 
authority  of  two  nisi  prius  cases, — Edwards  v.  Etfierington, 
Ryan  &  M.  268,  and  Collins  v.  Barrow,  1  Moody  &  R.  112, — 
held  that  where  the  demised  premises  are  encumbered  with  a 
nuisance  of  so  serious  a  nature  that  a  person  could  not  rea- 
eonably  be  expected  to  live  in  them,  the  tenant  is  at  liberty  to 
abandon  them.  The  learned  judge  put  his  conclusion,  not  on 
the  ground  of  a  contract  on  the  part  of  the  landlord  that  the 
premises  were  free  from  a  nuisance:  he  expressly  disclaimed 
the  idea  that  there  was  such  a  contract,  and  rested  his  opinion 
upon  the  implied  condition  of  law  that  there  was  an  under- 
taking to  let  them  in  a  habitable  condition. 

Smith  v.  Marrable,  supra,  was  decided  in  January,  1843.  In 
November  of  the  same  year  the  question  was  again  in  the 
«ame  court  in  Sutton  v.  Temple,  12  Mees.  &  W.  52.  The  de- 
mise was  of  the  use  of  certain  pasture  land,  and  the  eatage  of 
grass  thereon  growing.  The  tenant  took  possession,  and  put 
his  cattle  on  the  premises.  In  consequence  of  the  spread  of 
manure  in  the  preceding  spring,  in  which  there  was  a  quantity 
of  refuse  paint,  particles  of  the  paint  had  been  deposited 
among  the  grass,  from  the  effects  of  which  some  of  the  ten- 
ant's cattle  died.  He  refused  to  stock  the  pasture  any  longer, 
and  gave  the  landlord  notice.  In  an  action  for  the  rent,  the 
defendant  contended  that  he  was  not  liable,  inasmuch  as  the 
«atage  was  wholly  unfit  for  the  purpose  for  which  it  was 
taken, — the  food  of  beasts.  The  defense  was  overruled. 
Smith  V.  Marrable,  supra,  was  distinguished.  Lord  Abin- 
ger, C.  B.,  speaking  of  that  case,  said  that  it  was  "  the  case  of 
a  contract  of  a  mixed  nature, — for  the  letting  of  a  house  and 
furniture  at  Brighton;  and  every  one  knows  that  the  furniture 
upon  such  occasions  forms  the  greater  part  of  the  value  wliich 
the  party  renting  it  gives  for  the  house  and  its  contents.  In 
fiuch  a  case,  the  contract  is  for  a  house  and  furniture  fit  for 
immediate  occupation;  and  can  there  be  any  doubt  that  if  a 
party  lets  a  house,  and  the  goods  and  chattels,  or  the  furniture 
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it  contains,  to  another,  that  must  be  such  furniture  as  is  fit  for 
the  use  of  the  party  who  is  to  occupy  the  house?"  The  chief 
baron  then  cited  the  instances  of  warranties  of  fitness  or  qual- 
ity implied  on  the  hiring  of  goods  and  chattels,  and  in  the 
sale  of  medicines  to  be  administered  to  a  patient.  He  con- 
cluded that,  "  on  the  same  principle,  if  a  party  contract  for 
the  lease  of  a  house  ready  furnished,  it  is  to  be  furnished  in  a 
proper  manner,  and  so  as  to  be  fit  for  immediate  occupation. 
....  The  letting  of  the  goods  and  chattels,  as  well  as  the 
house,  implies  that  the  party  who  lets  it  so  furnished  is  under 
an  obligation  to  supply  the  other  contracting  party  with 
whatever  goods  and  chattels  may  be  fit  for  the  use  and  occu- 
pation of  such  a  house  according  to  its  particular  description, 

and  suitable  in  every  respect  for  his  use I  regard  that 

case  [Smith  v.  Marrable]  as  being  the  case  of  a  mixed  con- 
tract for  the  letting  of  goods  and  chattels,  involved  with  the 
letting  of  a  house,  and  in  which  the  goods  and  chattels  so 
supplied  are  intended  for  a  specific  purpose."  Baron  Parke, 
in  his  opinion,  adopted  the  distinction  made  by  the  chief 
baron  between  Smith  v.  Marrable,  supra,  and  the  case  in  hand, 
and  likened  the  former  to  the  case  of  a  ready-furnished  room 
in  a  hotel,  which  is  hired  on  the  understanding  that  it  shall 
be  reasonably  fit  for  immediate  habitation.  He  added  that 
"  in  such  a  case,  the  bargain  is  not  so  much  for  the  house  as 
the  furniture,  and  it  is  well  understood  that  the  house  iS  to 
be  supplied  with  fit  and  proper  furniture,  and  that  if  it  be  de- 
fective, the  landlord  is  bound  to  replace  it."  Gurney  and 
Rolfe,  barons,  expressed  doubts  whether  this  distinction  could 
be  sustained,  and  the  latter  declared  his  preference  to  overrule 
Smith  v.  Marrable,  supra,  rather  than  to  follow  it  in  the  pres- 
ent case. 

In  February,  1844,  Smith  v.  Marrable,  supra,  was  again  under 
discussion  in  the  court  of  exchequer,  in  Hart  v.  Windsor,  12 
Mees.  &  W.  68.  That  was  an  action  for  rent  upon  a  lease 
under  seal.  The  premises  demised  were  "a  messuage  or  tene- 
ment, or  garden  ground."  In  fact,  the  messuage  demised  wa» 
an  unfurnished  dwelling-house  which  the  defendant  leased 
for  the  purpose  of  habitation.  The  plea,  which  was  fully 
proved,  was,  that  the  said  messuage  or  tenement  was  not  in  a 
proper  state  for  habitation  or  dwelling  therein;  that  the  same 
was,  at  the  time  of  the  demise,  in  that  state  and  condition 
that  the  defendant  could  not  reasonably  inhabit  or  dwell 
therein,  and  so  continued,  etc.,  by  reason  of  the  same  being 
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greatly  infested,  swarmed,  and  overrun  with  bugs,  by  reason 
whereof  the  defendant  quitted  the  premises,  and  gave  notice, 
etc.  The  defendant  on  this  plea  had  a  verdict,  but  the  court 
in  bank  ordered  judgment  for  the  plaintiff  non  obstante  vere- 
dicto^ on  the  ground  that  the  facts  stated  in  the  plea  were  no 
<lefense  to  the  action.  The  opinion  of  the  court  was  delivered 
by  Baron  Parke,  and  of  course  brought  under  consideration 
his  judgment  in  Smith  v.  Marrable,  supra.  On  this  subject 
ihe  learned  judge  declared  that  the  decision  in  that  case  could 
not  be  supported  on  the  ground  on  which  he  had  rested  his 
judgment.  He  said  that  it  was  not  necessary  to  decide  in  the 
case  in  hand  whether  Smith  v.  Marrable,  supra,  be  law  or  not; 
that  it  was  distinguishable  from  the  present  case  on  the  ground 
it  was  put  by  Lord  Abinger  in  Sutton  v.  Temple,  supra.  But 
he  declared  it  to  be  the  unanimous  opinion  of  the  court  that 
there  is  no  contract,  still  less  a  condition,  implied  by  law  on 
the  demise  of  real  property,  only  that  it  is  fit  for  the  purpose 
for  which  it  is  let.  He  added  that  "the  principles  of  the 
common  law  do  not  warrant  such  a  position;  and  though  in 
the  case  of  a  dwelling-house  taken  for  habitation  there  is  no 
Apparent  injustice  in  inferring  a  contract  of  this  nature,  the 
lame  rule  must  apply  to  land  taken  for  other  purposes, — for 
1>uilding  upon  or  for  cultivation;  and  there  would  be  no  limit 
lo  the  inconvenience  which  would  ensue.  It  is  much  better 
io  leave  the  parties,  in  every  case,  to  protect  their  interests 
themselves  by  proper  stipulations;  and  if  they  really  mean  a 
lease  to  be  void  by  reason  of  any  unfitness  in  the  subject  for 
the  purpose  intended,  they  should  express  that  meaning." 

Mr.  Addison,  commenting  on  Smith  v.  Marrable,  supra,  says 
that  contracts  for  the  lotting  and  hiring  of  ready-furnished 
houses  and  apartments  are  contracts  of  a  mixed  nature,  par- 
taking partly  of  the  nature  of  a  demise  of  realty,  and  partly 
of  a  contract  for  the  letting  and  hiring  of  movable  chattels, 
and  that  the  lessor  is  therefore,  in  contracts  of  this  descrip- 
tion, clothed  with  the  duties  and  responsibilities  resulting 
from  contracts  for  the  letting  and  hiring  of  chattels  as  well  as 
those  flowing  from  demises  of  realty  simply:  1  Addison  on 
Contracts,  8th  ed.,  293.  If  the  dual  nature  of  the  duties  of  the 
lessor  under  such  a  letting  be  conceded,  it  is  clear  that  upon 
principle  the  liability  of  th«  lessor  in  the  transaction  must  be 
restricted  to  breaches  in  respect  to  such  of  the  property  let 
whereof  the  law  implies  the  warranty.  On  a  sale  of  chattels 
in  possession,  a  warranty  of  title  is  implied.     On  a  sale  of 
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realty,  the  law  raises  no  such  undertaking.  If  the  transaction 
be  a  sale  of  realty  and  personalty  combined,  and  for  a  gross 
sum,  if  title  to  the  personalty  should  fail,  the  party  might 
rescind  the  sale  on  the  ground  that  the  contract  of  purchase 
was  entire.  But  it  is  inconceivable  that  by  the  association  of 
personal  property  with  realty,  a  warranty  would  be  implied 
for  title  to  the  realty,  which  the  law  never  implies  with  respect 
to  property  of  that  description.  Suppose  a  lease  of  a  farm, 
with  the  implements  of  husbandry  upon  it,  or  of  a  factory 
with  the  tools  and  implements  used  in  it,  it  could  not  ration- 
ally be  contended  that  because,  on  the  letting  of  chattels,  a 
warranty  of  fitness  was  implied,  there  would  therefore  arise  a 
warranty  that  the  farm  was  reasonably  fit  for  cultivation,  or 
the  factory  suitable  for  the  uses  for  which  it  was  demised. 

The  ground  on  which  Smith  v.  Marrable,  supra^  was  sustained 
by  Lord  Abinger  in  Sutton  v.  Temple^  supra j  —  the  contract  im- 
plied that  the  furniture  let  with  the  house  shall  be  fit  for  the 
use  and  occupation  of  such  a  house,  and  suitable  in  every  re- 
spect for  use, —  makes  the  decision  inapplicable  to  the  present 
case.  The  defect  complained  of  in  this  instance  was  not  in  the 
furniture,  but  in  the  condition  of  the  house  itself. 

Wilson  v.  Finch,  L.  R.  2  Ex.  D.  336,  is  more  directly  in 
point  with  the  circumstances  of  this  case.  The  demise  was 
of  a  furnished  house  in  town,  from  May  7  to  July  31,  1875. 
When  the  tenant  was  about  to  take  possession,  it  was  dis- 
covered that  the  drains  and  cesspools  were  out  of  repair,  from 
which  noxious  odors  were  emitted  into  the  house.  The  tenant 
refused  to  occupy,  and  made  the  condition  of  the  premises  a 
defense  to  an  action  for  rent.  The  court  of  exchequer  sus- 
tained the  defense.  There  was  evidence  in  the  case  that, 
pending  the  negotiations  for  the  lease,  the  tenant  wrote  to  the 
landlord's  agent  making  inquiries  as  to  the  state  of  the  drains, 
and  that  the  agent  replied  that  the  landlord  believed  the 
drainage  to  be  in  perfect  order.  This  circumstance  was  ad- 
verted to  in  the  opinions  of  Kelly,  C.  B.,  and  Pollock,  B.;  and 
Pollock,  B.,  seemed  inclined  to  rest  his  judgment  on  the  ground 
that  the  defect  was  latent,  and  that  the  tenant  might  be  held 
to  have  relied  with  reason  on  the  assurance  of  the  lessor  as 
to  the  condition  of  the  house.  But  all  the  judges  placed  the 
judgment  actually  given  on  the  ground  that,  where  the  letting 
was  of  a  furnished  house,  the  law  implied  that  the  house 
ehould,  in  every  respect,  be  fit  for  habitation. 

The  judgment  in  Wilson  v.  Finch,  supra,  has  no  support  from 
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Smith  V.  Marrable,  supra,  as  explained  by  Lord  Abinger  in  Sut- 
ton V.  Temple,  supra.  Its  value  as  a  precedent  in  exposition  of 
the  common  law  will  depend  upon  the  reasoning  on  which  the 
judgment  was  rested.  Chief  Baron  Kelly  placed  his  judgment 
on  the  ground  that  both  parties  contemplated  that  the  house 
should  be  ready  for  the  tenant's  occupation;  that  both  parties 
intended  that  the  house  should  be  fit  for  occupation;  that  is, 
that  it  should  be  reasonably  healthy,  and  not  dangerous  to 
the  lives  of  those  inhabiting  it.  Baron  Pollock  assigned  as 
the  ground  of  his  judgment  that  the  lessor  had  not  supplied 
to  the  tenant  that  which  both  parties  intended  he  should 
supply.  Lord  Justice  Bramhall,  in  a  more  recent  case,  com- 
menting  on  the  opinion  of  Chief  Baron  Kelly,  remarked  that 
even  if  both  parties  had  contemplated  that  which  was  imputed 
to  them,  it  did  not  follow  that  they  so  "  agreed  ":  Robertson  v. 
Amazon  Tug  Co.,  L.  R.  7  Q.  B.  Div.  598,  604.  Indeed,  this  rea- 
soning would  raise  an  implied  contract  of  that  character  on 
every  letting  where  the  parties  acted  in  good  faith.  In  Sutton 
V.  Temple,  supra,  the  lessee  expected  to  have  the  eatage  of  the 
grass  he  bargained  for;  and  in  Hart  v.  Windsor,  supra,  the 
tenant  expected  to  have  the  use  of  the  house  he  rented  for 
comfortable  occupation  as  a  dwelling.  In  each  case,  the  lessor 
was  aware  of  such  expectation,  and  contemplated  that  it 
should  be  realized.  And  yet  the  court  refused  to  create  out 
of  these  expectations  and  the  contemplations  of  the  parties  a 
contract  by  the  lessor  that  the  premises  should  be  fit  for  such 
use  or  occupation.  In  Haft  v.  Windsor,  supra.  Baron  Parke 
held  that  the  same  rule  must  apply  to  dwelling-houses  taken 
for  habitation  as  to  land  taken  for  other  purposes.  In  this 
respect,  there  is  no  distinction  between  the  letting  of  a  farm 
stocked  with  cattle  for  dairy  purposes,  or  supplied  with  tho 
implements  of  husbandry  for  cultivation,  and  the  letting  of  a 
dwelling-house  furnished  for  habitation.  The  principles  of 
the  common  law  which  do  not  warrant  the  implication  of  a 
contract  for  the  fitness  of  the  land  or  tenement  demised  from 
the  act  of  letting  apply  with  equal  force  in  both  instances. 

The  defense  was  properly  overruled,  and  the  judgment 
should  be  aflBrmed.  

Landlord  Limitino  thb  Use  or  a  BuiLDiMa  to  a  Speciiikd  PiTRFon 
thereby  rflcommends  the  building  to  be  suitable  for  such  purposes  in  its  tbea 
coaditioa:   Young  v.  Collett,  63  Mich.  331. 

Liability  of  Landlord  for  Defects  in  Premises,  and  of  tenant  abov* 
for  a  negligent  use  of  the  promises:  Brunswick  etc.  Co.  v.  Reea,  69  Wis.  4422. 
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Brown  v.  De  Grofp. 

[50  New  Jsbsby  Law,  409.  J 

Bight  to  Takb  Shell-fish  from  Natural  Beds  in  Tide-waters  of  this 
state  is  a  part  of  the  public  right  of  fishery  common  to  all  the  citizens 
of  the  state,  which  may  be  exercised  by  them  at  will,  except  so  far  aa 
it  is  restrained  by  positive  law,  or  by  grants  from  the  state  to  individ- 
uals. And  they  cannot  be  deprived  of  this  right  by  the  unauthorized 
attempt  of  a  person  to  appropriate  the  bed  of  the  waters  to  his  own  pri- 
vate use. 

Private  Citizen  can  only  Abate  Pcblio  Nuisance  when  It  Becomes 
Obstruction  to  the  exercise  of  his  private  right.  But  when,  by  inter- 
fering with  and  causing  a  deprivation  of  the  enjoyment  of  his  private 
right,  it  becomes  as  to  him  a  private  nuisance,  he  may  abate  it. 

Citizen  Who,  in  Taking  Clams  from  Natural  Beds,  Injures  Oysters 
planted  thereon  without  authority,  is  not  liable  to  the  owner  of  the 
oysters  for  such  injury,  provided  he  acts  with  reasonable  care,  and  does 
no  unnecessary  damage  to  the  oysters. 

Action  of  tort.    The  opinion  states  the  case. 

McDermott  and  Throckmorton,  and  W.  T.  Hoffman,  for  the 
plaintiffs  in  error. 

E,  W.  Arrowffmith  and  R.  V.  Lindabury,  for  the  defendant 
in  error. 

Van  Syckel,  J.  De  Groff,  the  defendant  in  error,  who  was 
plaintiff  below,  before  the  alleged  tort  was  committed,  had 
planted  oysters  in  Raritan  Bay,  beyond  low-water  mark.  The 
evidence  shows  that  the  grounds  upon  which  these  oysters 
were  planted  were  natural  clam-beds.  In  April,  1886,  the 
plaintiffs  in  error,  in  pursuit  of  their  occupation,  went  upon 
these  grounds  to  fish  for  clams,  and  in  doing  so,  brought  up 
with  their  rakes  some  of  the  planted  oysters.  The  oysters 
were  not  appropriated  by  the  fishermen  to  their  own  use,  but 
were  returned  by  thera  to  the  water,  and  were  subsequently 
found  to  be  dead.  This  suit  was  brought  for  the  disturbance 
of  and  injury  to  the  oysters,  and  judgment  was  recovered  for 
damages  by  the  plaintiff  in  the  court  below.  The  fishermen 
insisted  that  the  plaintiff's  oysters  were  planted  on  natural 
clamming-ground;  that  the  presence  of  the  oysters  on  such 
ground  did  not  deprive  them  of  their  right  to  take  clams  there; 
and  that  if,  in  taking  clams,  they  did  no  unnecessary  and 
avoidable  injury  to  the  oysters,  they  could  not  be  held  liable 
for  the  injury  done  to  De  Groff. 

The  trial  court  rejected  this  view  of  the  law,  and  instructed 
the  jury,  in  substance,  that  even  if  the  plaintiff's  oysters  were 
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upon  natural  clamming-grounds,  so  as  to  amount  to  a  publio 
nuisance,  still  the  defendants  had  no  right  to  interfere  with  or 
injure  them,  for  the  reason  that  a  private  person  had  no  righi 
to  abate  a  nuisance  which  is  purely  public. 

The  error  assigned  challenges  the  correctness  of  this  charge. 

The  right  to  take  shell-fish  below  high-water  mark,  from 
natural  beds  in  the  tide-waters  of  this  state,  is  a  part  of  the 
public  right  of  fishery,  which  has  been  fully  recognized,  and 
cannot  now  be  controverted. 

It  is  a  right  common  to  all  the  citizens  of  the  state,  which 
may  be  exercised  by  them  at  will,  except  so  far  as  it  is  re- 
strained by  positive  law,  or  by  grants  from  the  state  to  indi- 
viduals. 

In  Paul  V.  Hazleton,  37  N.  J.  L.  106,  and  Wooley  v.  Campbell^ 
87  Id.  163,  the  cases  upon  which  the  doctrine  rests  are  cited 
and  discussed. 

The  defendants  below  had  an  undoubted  right  to  go  upor> 
these  natural  beds  to  take  clams,  and  could  not  be  deprived 
of  that  right  by  the  unauthorized  attempt  of  De  Groflf  to  ap- 
propriate the  bed  of  the  waters  to  his  own  private  use.  The 
planting  of  these  oysters  constituted  a  public  nuisance,  and 
unless  it  could  be  abated  by  the  defendants  so  far  as  was 
necessary  to  enable  them  to  enjoy  their  right  of  fishing,  that 
right  will  be  subordinated  to  and  swept  away  by  a  claim 
which  has  its  foundation  in  a  trespass  upon  the  public  do- 
main. 

Loose  expi^-usions  have  crept  into  some  of  the  decisions  upon 
the  subject  of  abating  nuisances,  to  the  effect  that  a  publio 
nuisance  may  be  abated  by  any  one. 

No  authority  for  so  broad  a  statement  can  be  found  in  the 
law  of  England  or  of  this  country.  No  one  has  a  right  to 
abate  a  purely  public  nuisance. 

Where  the  common  law  prevails,  I  think  search  will  b» 
made  in  vain  for  a  well-considered  case  which  would  justify  a 
private  person  in  abating  a  disorderly  house,  or  a  gaming- 
house, or  a  house  where  liquor  is  habitually  sold  contrary  to 
law.  The  cases  on  this  subject  are  collected  in  the  twenty- 
first  chapter  of  Wood  on  Nuisances.  The  individual  citizen 
may  not  lawfully  abate  every  public  nuisance;  his  right  to 
abate  arises  only  when  the  nuisance  becomes  an  obstruction 
to  the  exercise  of  his  private  right.  It  makes  no  difference 
that  the  right  is  one  which  all  other  citizens  may  enjoy  in 
common  with  himself,  otherwise  the  traveler  on  the  publio 
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highway  could  not  remove  the  barrier  which  hindered  his  fur- 
ther progress. 

The  rule  is  well  stated  by  Chief  Justice  Shaw,  in  Brown  v. 
Perkins,  12  Gray,  100:  "  The  true  theory  of  abatement  of  nui- 
sances is,  that  an  individual  citizen  may  abate  a  private  nui- 
sance injurious  to  him  when  he  could  aleo  bring  an  action; 
and  also  when  a  common  nuisance  obstructs  his  individual 
right,  he  may  remove  it  to  enable  him  to  enjoy  that  right; 
and  he  cannot  be  called  in  question  for  so  doing."  This  case 
was  cited  and  approved  in  Miller  v.  Forman,  37  N.  J.  L.  55. 

Mayor  of  Colchtster  v.  Brooke,  7  Q.  B.  339,  is  relied  upon  to 
support  the  judgment  below.  In  that  case,  the  plaintiff's 
oyster-bed  was  injured  by  the  negligence  of  the  defendant  in 
navigating  his  vessel  over  it,  and  upon  that  ground  the  right 
to  maintain  the  action  is  rested.  If  there  had  been  an  absence 
of  negligence,  the  defendant's  right  to  pass  over  the  waters  of 
the  river  with  his  vessel  would  have  presented  a  complete  de- 
fense to  the  action.  If  a  carriage  is  left  in  a  highway,  so  as 
to  constitute  a  public  nuisance,  an  injury  unnecessarily  done 
to  it  by  the  carelessness  of  one  in  driving  along  the  public 
way  would  be  actionable;  but  if  the  injury  is  unavoidably 
done  in  the  reasonable  use  of  the  right  of  passage,  there  could 
be  no  recovery. 

The  cases  of  Dimes  v.  Petley,  15  Q.  B.  276,  and  Bateman  v. 
Bluck,  18  Id.  870,  go  only  to  the  extent  of  maintaining  what  I 
conceive  to  be  the  law,  that  a  private  individual  may  not  law- 
fully abate  a  public  nuisance,  with  no  purpose  or  object  other 
than  to  have  it  removed.  It  is  in  this  view  of  the  law  that  the 
supreme  court  of  New  York,  in  Harrower  v.  Ritson,  37  Barb. 
301,  and  in  Griffith  v.  McCullum,  46  Id.  561,  held  that  every 
encroachment  by  fencing  upon  a  public  road  is  not  a  public 
nuisance  per  se,  so  as  to  authorize  an  individual  to  abate  it, 
unless  it  interferes  with  the  use  of  the  road  by  the  public; 
that  the  justification  of  one  removing  the  fence  will  be  limited 
by  the  necessity  of  the  case,  and  if  the  use  of  the  road  is  not 
interfered  with  by  the  fence,  he  will  be  a  trespasser  in  remov- 
ing it.  Whether  the  rule  is  too  broadly  stated  in  these  cases 
it  is  not  necessary  to  determine. 

If,  in  the  case  under  review,  the  plaintifiFs  in  error  had  gone 
upon  the  bay  merely  to  abate  the  public  nuisance  created  by 
the  planted  oysters,  and  not  to  exercise  their  legal  right  of 
taking  clams,  the  English  cases  which  have  been  cited  would 
be  applicable  in  denial  of  their  immunity  from  liability.    The 
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private  citizen  may  not,  in  such  case,  volunteer,  in  behalf  of 
the  public,  to  remove  that  which  is  an  invasion  of  the  public 
right,  and  thus  summarily  punish  the  offender. 

It  is  not  until  the  public  nuisance  becomes,  as  to  him,  a 
private  one,  by  interfering  with  and  causing  a  deprivation  of 
the  enjoyment  of  his  private  rights,  that  he  can  put  it  aside 
without  appealing  for  relief  to  the  legal  tribunals. 

When  the  injury  thus  becomes  a  private  one,  he  may  abate 
it,  and  need  not  wait  for  the  slower  process  of  removal  by  an 
appeal  to  the  law. 

It  was  competent,  therefore,  for  the  defendants  below  to 
show  in  their  defense,  as  a  complete  justification,  that  they 
went  upon  the  clam-beds  in  good  faith,  for  the  purpose  of 
taking  clams,  and  that  in  the  exercise  of  that  privilege  they 
acted  with  reasonable  care,  and  did  no  unnecessary  damage 
to  the  plaintiff's  property.  They  had  a  right  to  go  upon  all 
parts  of  the  natural  clam-beds,  and  remove  the  clams  there 
found,  and  in  that  right  they  could  not  be  restricted  by  the 
unlawful  act  of  the  plaintiff.  The  argument  of  the  plaintiff 
below  is,  that  every  one  has  a  right  to  travel  on  every  part  of 
the  public  road,  but  that  one  cannot,  for  that  reason,  drive 
against  a  carriage  which  is  left  as  a  nuisance  in  the  highway, 
if  he  can,  with  reasonable  care,  by  using  another  part  of  the 
roadway,  avoid  it,  and  that  applying  this  rule,  the  fishermen 
were  under  a  duty  to  take  clams  on  the  part  of  the  natural 
beds  not  covered  by  the  planted  oysters. 

The  cases  would  be  parallel  if  the  fishermen  had  unneces- 
sarily done  the  injury  in  merely  traveling  over  the  water- 
way. 

If  the  traveler  in  the  public  highway  found  it  necessary,  in 
the  pursuit  of  property  which  he  might  lawfully  take  and  re- 
move, to  drive  where  the  carriage  was  unlawfully  left,  he 
would  not  be  responsible  for  damage  unavoidably  done. 

If  it  could  be  shown  to  the  satisfaction  of  the  jury  that  the 
fishermen,  under  mere  pretense  of  pursuing  their  vocation,  had 
availed  themselves  of  the  opportunity  to  destroy  the  plaintiff's 
property,  the  law  would  charge  them  with  a  willful  trespass, 
and  compel  them  to  make  restitution. 

Clark  V.  Ice  Company,  24  -Mich.  509,  and  State  v.  Keeran,  6 
R.  I.  610,  fully  recognize  the  doctrine  that  all  willful  or  un- 
necessary injury  to  wrong-doers  or  to  their  property  is  itself  a 
wrong,  and  that  no  man  can  set  up  a  public  or  a  private  wrong 
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committed  by  another  as  an  excuse  for  an  unnecessary  injury 
to  him  or  his  property. 

The  judgment  below  should  bo  reversed. 

Fishery. — Right  of  Public  in  Un  inclosed  Flats  between  high  and 
low  water  mark  of  the  sea:  Packard  v.  Ryder,  144  Mass.  440;  59  Am.  Rep. 
101;  in  great  lakes,  remote  from  land,  all  are  permitted  to  fish:  Lincoln  v. 
Dads,  63  Mich.  375;  51  Am.  Rep.  116.  Right  of  fishery  is  common  to  all  in 
navigable  rivers  and  arms  of  the  sea:  Comviontoealth  v.  Chapin,  5  Pick.  199; 
16  Am.  Dec.  386;  Carson  v.  Blazer,  2  Binn.  475;  4  Am.  Dec.  463;  Lansing  v. 
Smith,  4  Wend.  9;  21,  Am.  Dec.  89;  Rogers  v.  Jones,  1  Wend.  237;  19  Am. 
Dec.  493;  Cobb  v.  Davenport,  33  N.  J.  L.  223;  97  Am.  Dec.  718;  notes  to  42 
Am.  Dec.  160,  and  54  Id.  769;  but  right  of  fishery  in  non-navigable  streams 
is  in  the  owners  of  the  adjacent  soil,  to  the  exclusion  of  the  public:  Waters 
V.  Lilley,  4  Pick.  145;  16  Am.  Dec.  333;  CcmmonweaUh  v.  Cliapin,  5  Pick,  199; 
16  Am.  Dec.  386;  Hooker  v.  Cummings,  20  Johns.  290;  11  Am.  Dec.  249;  Por- 
ter V.  Foster,  20  Me.  391;  37  Am.  Deo.  59;  and  note  to  Tinicum  Fislung  Co. 
<r.  CarUr,  100  Id.  608. 

Pbivatk  Action  will  Lie  in  the  Case  of  a  Pubuo  Nuisance  in  favor 
of  one  who  suffers  special  damage  thereby:  Burrows  v.  Pixley,  1  Root,  362; 
1  Am.  Dec.  56;  Oates  v.  Bliacoe,  2  Dana,  158;  26  Am.  Dec.  440,  note  443- 
445;  Lansing  v.  Smith,  4  Wend.  9;  21  Am.  Dec.  89;  Low  v.  Knowlton,  26  Me. 
128;  45  Am.  Dec.  100;  Cole  v.  Sprowl,  35  Me.  161;  56  Am.  Dec.  696;  Thayer 
V.  Boston,  19  Pick.  511;  31  Am.  Dec.  157;  Stetson  v.  Faxon,  19  Pick.  147;  31 
Am.  Deo.  123;  Broum  v.  Watson,  47  Me.  161;  74  Am.  Dec.  482;  note  to  Bigelov 
T.  Hartford  Bridge  Co.,  36  Id.  510. 


City  Railway  Company  v.  Lbb. 

[60  New  Jebsbt  Law,  486.  ] 

QuEsnoM  or  Contributoby  Neolioence  is  to  be  Determined  by  Jubt, 
and  not  by  the  court,  when  the  testimony  leaves  the  question  in  doubt. 

It  is  not  Contributory  Neoligence  for  Passenger  to  Expose  UiMSELf, 
at  the  iux-itation  of  a  carrier,  to  risk  of  danger  created  by  the  carrier, 
which  the  passenger  did  not  know,  and  of  which  no  warning  was  given 
to  him.  Thus  in  this  case,  the  plaintiff  was  invited  by  the  defendant  to 
take  passage  on  one  of  its  cars  at  a  time  when  the  only  place  left  for  him 
to  take  was  on  the  foot-board  running  along  the  outside  of  the  car,  which 
was  an  open  one.  At  the  place  where  he  got  on  the  car  the  track  was 
single,  and  he  did  not  know  that  it  was  different  elsewhere.  On  another 
part  of  the  line  there  was  a  double  track,  and  the  space  between  the 
tracks  was  not  sufficient  to  allow  two  cars  going  in  different  directions, 
each  carrying  passengers  on  the  foot-boards,  to  pjiss  with  safety  to  such 
passengers.  At  this  part  of  the  line  the  plaintiff  was  knocked  off  hia 
car,  and  injured  by  colliding  with  a  passenger  standing  on  the  foot- 
board of  a  similar  car  of  the  company" passing  in  an  opposite  direction  on 
the  other  track.  It  was  held  that,  if  the  question  of  contributory  neg- 
ligence was  raised  by  the  case,  it  was  one  for  the  jury,  and  there  was  no 
error  in  refusing  to  nonsuit  and  submitting  that  question  to  them. 

Action   to   recover   damages   for   personal  injuries.      The 
opinion  states  the  case. 
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H.  N.  Barton  and  B.  Gummere,  for  the  plaintiff  in  error. 

Carroll  Bobbins  and  James  Buchanan^  for  the  defendant  in 
error. 

Knapp,  J.  The  bill  of  exceptions  sealed  and  sent  with  the 
record  in  this  case  presents  the  question  whether  the  trial 
court  erred  in  law  in  refusing  to  nonsuit  the  plaintiff  at  the 
close  of  his  case,  in  response  to  the  request  of  the  defendant. 
The  suit  was  for  negligent  injury  to  the  plaintiff  below,  the  de- 
fendant here,  received  by  the  defendant  while  a  passenger  on  a 
car  of  the  plaintiff  being  transported  over  its  line.  It  is  not 
contended  seriously  that  at  the  close  of  the  defendant's  case 
there  was  no  evidence  to  go  to  the  jury  in  support  of  th"e  averred 
negligence  of  the  company.  The  ground  relied  upon  in  the 
defendant's  defeat  was  that  he  by  his  own  carelessness  ma- 
terially contributed  to  his  own  injury,  and  that  this  appeared 
in  the  evidence  in  his  own  behalf.  There  is  no  doubt  as  to  the 
legal  rule  that  negligence  on  the  part  of  a  plaintiff,  such  as 
contributes  to  the  injury  of  which  he  complains,  when  dis- 
covered through  his  own  testimony,  will  preclude  his  right  of 
recovery:  Cent.  R.  R.  Co.  v.  Moore,  24  N.  J.  L.  268,  824;  Run- 
yon  V.  Cent^  R.  R.  Co.,  25  Id.  556;  Drake  v.  Mount,  33  Id.  441; 
Penn.  R.  R,  Co.  v.  Matthews,  36  Id.  531;  Delaware,  L.,  &  W. 
R.  R.  Co.  V.  Toffey,  38  Id.  525. 

And  it  is  also  settled  that  a  refusal  of  the  court  to  nonsuit 
on  request  where  such  ground  exists  for  the  motion  is  legal 
error:  Orange  &  N.  H.  R.  R.  Co.  v.  Ward,  47  N.  J.  L.  560. 

Whether,  then,  the  court  was  wrong  in  its  refusal  to  non- 
suit must  depend  upon  the  existence  in  the  testimony  of  such 
proof  of  fault  and  imprudence  on  the  part  of  defendant,  expos- 
ing him  to  injury,  as  in  the  eye  of  the  law  is  culpable.  If  the 
testimony  left  that  question  in  doubt,  it  was  for  the  jury,  and 
not  the  court,  to  determine.  To  determine  this,  the  facts  which 
are  not  in  dispute  must  be  adverted  to. 

The  defendant  was  riding  on  an  open  car  drawn  by  two 
horses.  When  he  was  invited  to  enter,  the  seats  and  platforms 
of  the  car  were  filled,  and  he  was  obliged  to  take  his  place,  • 
with  others,  on  the  foot-board  running  longitudinally  with  the 
car.  The  roof  of  the  car  was  supported  by  stanchions  or  posts, 
opposite  to  one  of  which  the  defendant  placed  himself  At 
the  point  where  he  entered  this  car  the  company  had  but  a 
single  track;  farther  on,  the  track  was  double,  with  a  space  of 
two  feet  eleven  inches  between  the  nearest  rails  of  the  two 
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tracks.  Two  cars  of  the  sort  the  defendant  was  riding  on,  pass- 
ing each  other  on  this  double  track,  would  be  separated  by  about 
ten  inches  along  the  edges  of  the  two  nearest  foot-boards^ 
which  foot-boards  were  about  nine  inches  wide  each.  A  per- 
son might  stand  on  one  foot-board  and  pass  a  car  on  the  other 
track  without  injury,  if  the  foot-board  of  the  car  on  such  other 
track  were  free  from  passengers.  There  was  not  room  for  per- 
sons standing  on  these  foot-boards  to  pass  each  other  in  safety 
if  both  foot-boards  were  occupied  by  passengers.  The  plain- 
tiff below  was  knocked  off  his  car,  and  injured  by  colliding 
with  a  passenger  standing  on  thQ  foot-board  of  a  like  car  of 
the  company,  passing  in  an  opposite  direction  along  the  double 
track.  The  plaintiff  in  error  contends  that  the  position  of  the 
defendant  was  obviously  so  dangerous  a  one  that  to  take  it 
was,  in  86,  negligent. 

The  plaintiff  below  was  a  stranger  to  this  road,  unfamiliar 
with  its  construction,  equipment,  and  management.  Where 
he  entered  the  company's  car  the  track  was  single,  and  there 
is  nothing  shown  to  indicate  knowledge  on  his  part  that  it  was 
different  elsewhere.  He  was  invited  by  the  agent  of  the  com- 
pany to  take  a  position  on  the  car,  and  when  so  invited,  the 
only  position  left  for  him  was  that  which  he  assumed.  It  was 
therefore  taken  with  the  assent  of  the  company's  agent.  It 
appears  to  be  the  practice  of  the  company  to  carry  passengers 
there;  not  only  on  the  car  which  he  boarded,  but  on  the  car 
with  which  he  collided,  passengers  were  being  carried  in  the 
same  way.  The  mere  fact  of  riding  on  a  platform  of  a  street- 
car is  not  conclusive  proof  of  negligence:  Nolan  v.  Brooklyn 
R.  R.  Co.,  87  N.  Y.  63;  41  Am.  Rep.  345;  Meeael  v.  Lynn  R.  R. 
Co.,  8  Allen,  234;  Fleck  v.  Union  Ry  Co.,  134  Mass.  481. 

In  Meesel  v.  Lynn  R.  R.  Co.,  supra,  it  is  truly  said  "  that 
the  seats  inside  the  car  are  not  the  only  places  where  the  man- 
agers expect  passengers  to  remain,  but  it  is  notorious  that  they 
stop  habitually  to  receive  passengers  to  stand  inside  the  car 
until  the  car  is  full,  then  to  stand  upon  the  platforms  until 
they  are  full,  and  continue  to  stop  and  receive  them  even  after 
there  is  no  place  to  stand,  except  on  the  steps  of  the  platforms. 
Neither  the  officers  of  this  corporation  or  the  managers  of  the 
cars,  nor  the  traveling  public,  seem  to  regard  this  practice  as 
hazardous,  nor  does  experience  thus  far  seem  to  require  that 
it  should  be  restrained  upon  the  ground  of  its  danger.  There 
is  therefore  no  basis  upon  which  the  court  can  decide  on  the 
evidence  that  the  plaintiff  did  not  use  ordinary  care." 
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In  that  case,  the  plaintiff  was  injured  by  being  thrown  from 
the  platform  of  a  moving  car. 

It  has  been  asserted  as  a  rule  of  law  that  a  carrier  who 
assigns  a  passenger  in  his  charge  to  a  position  of  danger  may 
not,  in  case  of  injury,  set  up  the  passenger's  acceptance  of 
such  a  position  as  contributory  negligence,  but  is  estopped 
from  so  doing.  A  rule  so  broadly- stated  must  admit  of  many 
exceptions.  The  duty  of  a  carrier  in  transporting  passengers 
is  one  which  calls  for  a  high  degree  of  care,  but  it  is  not  one 
amounting  to  absolute  insurance  of  safety.  He  has  not  con- 
trol of  the  person  of  the  passenger.  He  has  the  right  to  adopt 
and  enforce  reasonable  rules  for  the  safety  of  his  passengers, 
and  to  these,  when  made  known  to  him,  the  passenger  is 
bound  to  conform.  The  passenger  is  at  liberty  to  conclude 
that  rules  or  directions  of  the  carrier  assigning  him  to  place 
or  position  are  subservient  to  the  duty  which  the  carrier  owes 
him,  and  that  he  may  take  such  position  in  safety,  unless  to 
do  so  would  be  a  blind  surrender  of  care  and  judgment  for 
his  own  safety,  or  an  inexcusable  failure  to  use  his  senses  to 
that  end.  It  certainly  cannot  be  contributory  negligence  that 
he,  at  the  invitation  of  the  defendant,  exposed  himself  to  risk 
of  danger  created  by  the  defendant,  and  which  he  did  not 
know,  and  of  which  no  warning  was  given. 

The  position  on  this  outside  platform  undoubtedly  was  at- 
tended with  some  risks  and  exposures.  One  riding  in  that 
manner  is  chargeable  with  the  knowledge  that  the  publio 
highway  on  which  the  track  lies  is  used  in  all  its  parts  by  the 
ordinary  vehicles  of  travel;  that  there  is  a  liability  of  collis- 
ion with  such  vehicles  in  passing.  And  had  the  plaintiff 
received  his  injury  from  such  cause,  it  may  be  that  negligence 
contributing  to  his  injury  would  be  imputed  to  him.  But  he 
was  not  presumed  to  know  that  the  company's  road  was  so 
constructed  or  its  cars  so  run  as  to  render  a  position  in  which 
it  invited  him  to  ride  a  dangerous  one. 

If  the  question  of  contributory  negligence  was  raised  by  the 
case,  it  was  one  for  the  jury,  and  there  was  no  error  in  refus- 
ing to  nonsuit  and  submitting  that  question  to  them. 

The  judgment  should  be  afiirmed. 


Nbolimenck,  when  a  Question  of  Fact:  Delaware  etc  R.  S.  Co.  r. 
Cadow,  120  Pa.  St.  559;  6  Am.  St.  Rep.  730,  and  note  732;  Orleans  Village 
▼.  Perry,  24  Neb.  831;  when  a  question  of  law:  Delaware  etc.  R.  R.  Co.  v. 
Cadow,  supra;  Indianapolia  etc.  R'y  Co.  v.  Watson,  114  Ind.  20;  5  Am.  St. 
Rep.  578;  Witty  v.  C.  O.  Ji  8.  W.  R.  R.  Co.,  83  Ky.  21.  Negligence  is 
Am.  St.  Ear..  Vou  VIL  —61 
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often  a  mixed  question  of  law  and  fact,  and  should  then  always  be  deter* 
mined  by  the  jury:  Nash  v,  R.  A  F.  R'y  Co.,  82  Va.  65;  Smith  v.  R.  A  D. 
R.  R.  Co.,  99  N.  C.  241.  Whether  one  has  been  guilty  of  negligence  is 
a  question,  not  only  of  law,  but  also  of  fact,  and  it  is  particularly  the  pro* 
vince  of  the  jury  to  find  the  degree  of  negligence:  Needham  v.  L.  Ji  N.  R'jf 
Co.,  85  Ky.  423. 

CJoKTRiBUTORT  Neouqenck,  whkm  A  QUESTION  OF  Fact:  Nugent  V.  B08' 
ton  etc.  R.  R.,  80  Me.  62;  6  Am.  St  Rep.  151,  and  note  162;  Selincu  v.  Fer- 
montetc.  Soc,  60  Vt.  249;  6  Am.  St.  Rep.  114,  and  note  117;  Se^eld  v. 
Chicago  etc.  R.  R.  Co.,  70  Wis.  216;  5  Am.  St.  Rep,  168,  and  note  174;  A.  O. 
S.  R.  R.  Co.  V.  Arnold,  84  Ala.  159;  5  Am.  St.  Rep.  354,  and  note  363; 
Wallace  v.  Western  N.  C.  R.  R.  Co.,  98  N.  0.  494;  2  Am.  St.  Rep.  346,  and 
note  349.  When  contributory  negligence  is  a  question  of  law:  Se^eld  ▼. 
Chicago  etc  R.  R.  Co.,  supra;  Smith  v.  R.  Je  D.  R.  R.  Co.,  99  N.  0.  241j  not* 
to  WaUao9  ▼.  Wettem  N.  C.  R.  R,  Co.,  2  Am.  St  Rep.  849. 


LiNDLBT  V.  O'Reilly. 

ISO  New  Jebsxt  Law,  636.J 

Oral  Tsstimont  to  Prove  Absolute  Deed  was  nt  Reautt  Mobtqaob 
is  not  admissible  in  an  action  at  law  in  New  Jersey.  In  the  judicial 
system  of  that  state,  the  jurisdiction  to  convert  an  absolute  deed  into  a 
mortgage  by  parol  evidence  is  exclusively  in  the  equity  courts. 

Mortoaob  is,  in  New  Jersey,  Mere  Security  for  Debt  or  liability  for 
which  it  is  given,  and  payment  or  satisfaction  of  the  debt  or  liability  dis* 
charges  the  mortgage,  and  revests  the  mortgaged  premises  in  the  mort- 
gagor without  a  reconveyance. 

Surra  Ajtectino  Lands  in  Another  State,  Jurisdiction  of  Equity  in.  — 
In  Cases  of  Contract,  Trust,  or  Fraud,  the  Equity  Courts  of  one 
state  or  country  having  jurisdiction  of  the  parties  are  competent  to  en- 
tertain a  suit  for  specific  performance,  or  to  establish  a  trust,  or  for  a 
conveyance,  although  the  contract  trust,  or  fraudulent  title  pertains  to 
lands  in  another  state  or  country.  But  this  jurisdiction  is  strictly  lim- 
ited to  those  cases  in  which  the  relief  decreed  can  be  obtained  through 
the  party's  personal  obedience,  and  the  decree  in  such  suit  imposes  a 
mere  personal  obligation,  enforceable  by  injunction,  attachment,  or  like 
process  against  the  person,  and  cannot  operate  ex  propria  vigore  upon 
lands  in  another  jurisdiction,  to  create,  transfer,  or  vest  a  title. 

Courts  of  One  State  have  No  Jurisdiction  over  Title  to  Lands  in 
Another  state  or  country.  And  the  clause  of  the  federal  constitution 
requiring  full  faith  and  credit  to  be  given  in  each  state  to  the  records 
and  judicial  proceedings  of  every  other  state  is  subordinate  to  this  rule, 
and  applies  to  the  records  and  proceedings  of  the  courts  only  so  far  as 
they  have  jurisdiction. 

Power  of  Executor  to  Sell  Lands  Arises  by  Implication,  when.  — 
Where  a  testator  imposes  upon  his  executor  trusts  to  be  executed  or  du- 
ties to  be  performed  which  cannot  be  executed  or  performed  without  an 
estate  in  his  lands  or  a  power  of  sale,  although  no  estate  or  power  be 
expressly  given  by  the  will,  the  executor  will  take  by  implication  an 
estate  in  the  lands,  or  at  least  a  power  of  sale,  sufficient  to  enable  him 
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to  execute  the  trusts  or  perform  the  duties  imposed  upon  him,  and  in 
either  event  his  deed  will  convey  the  legal  title.  And  if  such  a  convey- 
ance be  prematurely  made,  or  for  an  inadequate  consideration  in  breach 
of  trust,  the  title  will  nevertheless  be  good  at  law,  and  the  relief  will  be 
in  equity,  and  at  the  instance  only  of  the  cestui  que  trust  whose  interests 
have  been  prejudiced  thereby. 

Legislature  has  Power  to  Validate  Deeds  Impbbfeot  moM  Mere  In- 
formalities. 

Probate  op  Will  in  PoREiaN  Jurisdiction  is  Condition  Precedent  to 
Making  Record  thereof  in  New  Jersey,  and  the  fact  of  such  probata 
must  appear  by  the  certificate  transmitted  with  the  exemplified  copy  of 
the  will.  If  the  surrogate  record  a  will  without  such  certificate,  his 
record  is  a  nullity,  and  he  can  make  no  transcript  of  such  a  record  which 
will  be  competent  evidence.  An  affidavit  of  an  attorney  at  law  that  the 
will  has  been  admitted  to  probate  in  the  state  from  which  the  copy  is 
exemplified  is  not  sufficient. 

FltooFs  UPON  Probate  of  Foreign  Will,  when  must  be  Exemplified. 
—  When  the  object  of  making  a  will  admitted  to  probate  in  another 
state  a  record  in  New  Jersey  is  to  use  it  in  making  title  to  lands,  the 
record  exemplified  from,  such  other  state  must  contain  the  proofs  taken 
on  the  probate  there,  that  it  may  appear  therefrom  that  the  will  was 
made  and  executed  in  the  manner  and  with  the  formalities  prescribed  by 
the  statute  of  New  Jersey  for  devises  of  land. 

Ejectment.    The  opinion  states  the  case. 

Thomas  B.  Earned  and  D.  J.  Pancoast,  for  the  plaintiff  in 
error. 

Peter  L.  Voorhees  and  James  H.  O^ReUly,  for  the  defendant 
in  error. 

Depue,  J.  Patrick  O'Reilly  died  in  1881.  In  his  lifetime 
he  was  seised  of  a  tract  of  land  in  the  county  of  Atlantic,  in 
this  state,  the  subject  of  controversy  in  this  suit.  By  his  will, 
dated  December  5,  1877,  proved  before  the  surrogate  of  Atlan- 
tic County  July  5,  1881,  and  letters  testamentary  granted 
thereon,  he  devised  his  entire  estate  to  the  plaintiff,  his  wife, 
for  life.  Exception  was  taken  to  the  admission  of  a  certified 
copy  of  this  will,  but  the  printed  case  does  not  contain  a  full 
copy  of  the  will,  nor  does  any  assignment  of  error  touch  the 
competency  of  this  evidence.  It  must  be  assumed  that  this 
will  was  duly  executed  to  devise  lands  under  the  laws  of  this 
state,  and  that  the  same  was  duly  probated  to  make  a  certified 
copy  competent  evidence.  On  this  presentation  of  title  the 
plaintiff  would  have  been  entitled  to  a  verdict. 

The  obstacle  in  the  way  of  the  plaintiff's  recovering,  in 
virtue  of  her  title  under  her  husband's  will,  arose  from  a  deed 
made  by  O'Reilly  and  wife  to  one  Henry  Francis  Felix,  on 
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the  14th  of  January,  1861.  This  deed  purported  to  be  an 
absolute  conveyance,  in  fee-simple,  for  the  consideration  of 
eighteen  thousand  dollars.  To  sustain  title  under  her  hus- 
band's will,  it  was  necessary  for  the  plaintiff  to  overcome  or 
extinguish  the  legal  title  thus  conveyed. 

The  plaintiff  contended,  at  the  trial,  that  the  deed  to  Felix 
was  in  fact  a  mortgage,  and  that  the  debt  or  liability  for  which 
it  was  given  was  paid  and  satisfied,  and  that  on  the  discharge 
of  the  obligation  for  which  the  conveyance  was  made,  the 
estate  of  the  mortgagee  was  extinguished.  In  a  trial  at  law, 
it  is  not  competent  to  show,  by  oral  testimony,  that  an  abso- 
lute deed  was  in  reality  a  mortgage.  In  our  judicial  system, 
the  jurisdiction  to  convert  an  absolute  deed  into  a  mortgage 
by  parol  evidence  is  exclusively  in  the  equity  courts.  The 
competency  and  effect  of  the  evidence  produced  by  the  plain- 
tiff for  this  purpose  are  the  issues  raised  by  the  bill  of  excep- 
tions and  assignments  of  error. 

Felix  died  in  1866.  By  his  will,  he  gave  all  his  property 
for  the  benefit  of  his  wife,  Alicia  Kate,  and  a  charitable  society 
known  as  the  Sisters  of  the  Immaculate  Heart  of  Mary,  and 
made  the  Right  Reverend  James  F.  Wood,  Roman  Catholic 
bishop  of  Philadelphia,  executor. 

Felix,  at  the  time  of  his  death,  resided  at  Reading,  in  the 
county  of  Berks,  Pennsylvania.  On  the  4th  of  December, 
1867,  O'Reilly  filed  a  bill  of  equity  in  the  court  of  common 
pleas  of  the  county  of  Berks  against  the  Right  Reverend 
James  "F.  Wood,  executor  of  the  last  will  and  testament  of 
Henry  F.  Felix,  Alicia  Kate  Felix,  widow  of  said  Henry  F. 
Felix,  and  the  religious  order  of  the  Sisters  of  the  Immaculate 
Heart  of  Mary. 

The  bill  set  out  that  the  Right  Reverend  James  F.  Wood 
was  a  resident  of  Philadelphia,  that  Alicia  Kate  Felix  resided 
in  Reading,  and  that  the  religious  order  of  the  Sisters  of  the 
Immaculate  Heart  of  Mary  was  a  society  established  in  Read- 
ing. It  charged  that  the  deed  of  conveyance  made  by  O'Reilly 
to  Felix  was,  in  legal  effect,  a  mortgage;  that  the  same  was 
made  as  security  to  indemnify  Felix  against  his  liability  on 
certain  promissory  notes  made  by  O'Reilly  and  indorsed  by 
Felix,  and  discounted  by  the  Farmers'  Bank  of  Reading,  and 
under  protest,  and  that  subsequently  the  said  notes  were  fully 
paid  and  satisfied  by  the  said  O'Reilly;  that  the  said  Felix 
sustained  no  loss  or  damage  in  consequence  of  the  said  in- 
dorsements, and  prayed  a  reconveyance  of  the  legal  title.    Th* 


June,  1888.]  Lindley  v.  O'Reilly.  805 

<iefendant8  named  in  the  bill  appeared  and  filed  an  answer. 
By  consent  of  parties,  an  examiner  was  appointed  January 
27,  1868,  who  filed  his  report  November  1,  1869,  and  in  Sep- 
"tember,  1880,  the  case  was  brought  on  for  hearing,  by  consent, 
■on  the  bill,  answer,  and  report  of  the  examiner;  and  on  the 
20th  of  September,  1880,  a  decree  was  signed,  in  which,  after 
reciting  that  the  court  being  satisfied  that  the  allegations  of 
the  plaintifi''s  bill  were  correct  and  true,  and  that  all  the  notes 
indorsed  by  Felix  and  liabilities  incurred  by  him  for  O'Reilly 
had  been  by  O'Reilly  fully  paid,  discharged,  and  satisfied,  it 
was  ordered  and  decreed  that  the  Right  Reverend  James  P. 
Wood,  executor  of  the  last  will  and  testament  of  deceased, 
should  execute  and  deliver  to  Patrick  O'Reilly  a  deed  of  re- 
conveyance of  the  premises  in  fee-simple. 

All  the  parties  to  the  suit  resided  in  Pennsylvania.  The 
Pennsylvania  court  had  jurisdiction  of  the  parties,  and  also  of 
the  subject-matter  of  the  suit.  The  contested  problem  is  the 
*flFect  of  its  decree  upon  the  title  to  lands  in  this  state.  If 
the  decree  can  afiect  the  title  to  lands  in  this  state,  it  extin- 
guished the  Felix  title  without  a  reconveyance;  for  in  this 
€tate  a  mortgage  is  regarded  as  a  mere  security  for  the  debt  or 
liability  for  which  it  is  given,  and  payment  or  satisfaction  of 
the  debt  or  liability  discharges  the  mortgage,  and  revests  the 
mortgaged  premises  in  the  mortgagor  without  a  reconveyance: 
Shields  v.  Lozear,  34  N.  J.  L.  496;  3  Am.  Rep.  256;  Kloepping 
V.  Stellmacher,  36  N.  J.  L.  176;  Jackson  v.  Turrell,  39  Id.  329; 
Schalk  V.  Kingsley,  42  Id.  32. 

Ever  since  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444,  it  has 
been  established  law  that  in  cases  of  contract,  trust,  or  fraud, 
the  equity  courts  of  one  state  or  country  having  jurisdiction  of 
the  parties  are  competent  to  entertain  a  suit  for  specific  per- 
formance, or  to  establish  a  trust,  or  for  a  conveyance,  although 
the  contract,  trust,  or  fraudulent  title  pertains  to  lands  in  an- 
other state  or  country.  The  principle  upon  which  this  juris- 
diction rests  is,  that  chancery,  acting  in  personam,  and  not  in 
rem,  holds  the  conscience  of  the  parties  bound  without  regard 
to  the  situs  of  the  property.  It  is  a  jurisdiction  which  arises 
when  a  special  equity  can  be  shown  which  forms  a  ground  for 
compelling  a  party  to  convey  or  re-lease,  or  for  restraining  him 
from  asserting  a  title  or  right  in  lands  so  situated,  and  is 
strictly  limited  to  those  cases  in  which  the  relief  decreed  can 
be  obtained  through  the  party's  personal  obedience.  If  it 
went  beyond  that,  the  assumption  of  jurisdiction  would  not 
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only  be  presumptuous,  but  inefiFectual:  Westlake  on  Interna- 
tional Law,  57,  58.  The  decree  in  a  suit  of  this  aspect  im- 
poses a  mere  personal  obligation,  enforceable  by  injunction, 
attachment,  or  like  process,  against  the  person,  and  cannot 
operate  ex  'propria  vigore  upon  lands  in  another  jurisdiction  to 
create,  transfer,  or  vest  a  title.  The  cases  on  this  subject  are 
numerous.  They  are  collected  in  the  note  to  Penn  v.  Lord 
Baltimore,  2  Lead.  Cas.  Eq.  1806  (923);  Brett's  Lead.  Cas. 
Eq.  254;  Ewing  v.  Orr  Ewing^  L.  R.  9  App.  C.  34;  Norris  v. 
Chambres,  29  Beav.  246;  Massie  v.  Watts,  6  Cranch,  148;  Wood 
V.  Warner,  15  N.  J.  Eq.  81;  Vaughan  v.  Barclay,  6  Whart.  392, 

In  Davis  v.  Headley,  22  N.  J.  Eq.  115,  the  complainant  ob- 
tained a  decree  in  the  circuit  court  of  Kentucky  against  Head- 
ley  that  a  conveyance  of  lands  in  New  Jersey,  made  by  the 
complainant,  should  be  rescinded  and  set  aside,  the  possession 
restored,  and  the  defendant  enjoined  from  setting  up  the  con- 
veyance. He  then  filed  a  bill  in  the  court  of  chancery  of  this 
state  to  enforce  the  decree.  The  jurisdiction  of  the  parties 
and  of  the  subject-matter  of  that  suit  was  undisputed.  The 
bill  to  enforce  the  decree  was,  nevertheless,  dismissed.  Chan- 
cellor Zabriskie,  in  dismissing  the  bill,  declared  that  it  was  a 
well-settled  principle  of  law  in  the  decisions  of  England  and 
of  this  country,  and  acquiesced  in  by  the  jurists  of  all  civilized 
nations,  that  immovable  property  is  exclusively  subject  to  the 
laws  and  jurisdiction  of  the  courts  of  the  state  or  nation  in 
which  it  is  located,  and  that  no  other  laws  or  courts  could 
affect  it.  He  added:  "I  find  no  case  in  which  a  statute,  judg- 
ment, or  proceeding  in  one  country  has  been  held  to  affect 
Buch  property  in  another  country,  or  beyond  the  jurisdiction 
of  the  sovereign  or  court  making  the  statute  or  decree."  After 
referring  to  Penn  v.  Lord  Baltimore,  supra,  and  the  cases  in 
whicli  decrees  for  specific  performance  of  contracts  relating  to 
lands  without  their  jurisdiction  were  made,  the  learned  chan- 
cellor said:  "But  in  these  cases  it  is  admitted,  as  it  was  by 
Lord  Hardwicke,  that  these  decrees  could  not  affect  the  land, 
but  could  only  be  enforced  where  the  court  had  jurisdiction  of 
the  person  of  the  defendant,  and  thus  compel  him  to  execute 
the  conveyance.  In  such  cases,  it  is  the  conveyance,  and 
not  the  decree,  that  has  the  effect." 

A  similar  precedent  in  the  federal  courts  enforced  the  same 
view:  Watts  v.  Waddle,  1  McLean,  200;  6  Pet.  389.  Lands 
situate  in  Ohio  were  covered  by  two  patents,  one  issued  to 
Powell  and  the  other  to  Watts.    To  remove  this  cloud  upoa 
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his  title,  Watts  commenced  a  suit  against  Powell's  heirs  in 
the  circuit  court  for  the  district  of  Kentucky,  and  ohtained  a 
decree  sustaining  his  title.  The  court  had  jurisdiction  of  the 
parties.  By  the  decree,  the  defendants  were  required  to  con- 
vey the  premises  to  the  complainant.  A  statute  of  Kentucky 
authorized  the  court,  in  case  the  defendant  in  such  a  suit 
failed  to  convey,  to  appoint  a  commissioner  to  make  convey- 
ance. By  the  decree,  a  commissioner  was  appointed,  and  no 
conveyance  having  been  made  by  the  parties,  a  deed  was  exe- 
cuted by  the  commissioner.  A  suit  afterwards  brought  in  the 
federal  circuit  court  of  Ohio  brought  in  question  the  eflfect  of 
the  decree  of  the  Kentucky  court,  and  of  the  commissioner's 
deed  in  execution  of  it,  upon  the  title  to  the  lands.  The  court 
held  that  neither  the  decree  nor  the  commissioner's  deed 
vested  the  legal  title  in  the  complainant.  In  the  opinion  in 
the  supreme  court,  Mr.  Justice  McLean  said:  "The  most  de- 
cisive objection  to  the  decree  against  Powell's  heirs  is,  that  it 
does  not  vest  the  legal  title  in  Watts.  A  decree  cannot  operate 
beyond  the  state  in  which  the  jurisdiction  is  exercised.  It  is 
not  in  the  power  of  one  state  to  prescribe  the  mode  by  which 
real  property  shall  be  conveyed  in  another.  This  principle  is 
too  clear  to  admit  of  doubt." 

These  cases  rest  upon  the  rule,  which  is  firmly  established, 
that  the  courts  of  one  state  or  country  are  without  jurisdiction 
over  title  to  lands  in  another  state  or  country.  The  clause  of 
the  federal  constitution  which  requires  full  faitfi  and  credit  to 
be  given  in  each  state  to  the  records  and  judicial  proceedings 
of  every  other  state  is  subordinate  to  this  rule,  and  applies  to 
the  records  and  proceedings  of  the  courts  only  so  far  as  they 
have  jurisdiction:  Public  Worlcs  v.  Columbia  College,  17  Wall. 
621;  Watts  v.  Waddle,  6  Pet.  389;  Brine  v.  Insurance  Co.,  96 
U.  S.  627,  635;  Davis  v.  Headley,  22  N.  J.  Eq.  115, 121;  Nelsoi% 
V.  Potter,  50  N.  J.  L.  324. 

The  Pennsylvania  court  having  no  jurisdiction  over  title  to 
lands  in  this  state,  its  decree,  though  conclusive  within  the 
jurisdiction  which  pronounced  it,  cannot  be  allowed  to  affect 
the  title  to  these  lands.  It  could  not,  therefore,  operate  to 
convert  the  deed  to  Felix  into  a  mortgage,  and  then  decree  it 
a  satisfied  encumbrance.  For  this  reason,  as  well  as  another 
which  will  be  presently  stated,  the  decree  did  not  extinguish 
the  Felix  title. 

The  plaintiflf  also  offered  in  evidence  a  deed  made  by  Wood 
to   Patrick   O'Reilly,   dated   October   16,    1869,  whereby  the 
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premises  in  suit  were  reconveyed  to  O'Reilly.  This  deed  was 
made  pending  the  equity  suit,  after  the  evidence  in  that  suit 
was  taken,  and  before  final  decree.  It  sets  out  the  substance 
of  O'Reilly's  bill  as  to  the  nature  and  purpose  of  his  deed 
to  Felix,  and  the  payment  and  discharge  by  O'Reilly  of  the 
debt  or  liability  to  secure  which  the  deed  was  given,  and  recites 
that  the  grantor  is  satisfied  that  the  allegations  in  the  bill  are 
true,  and  in  formal  words  it  reconveys  the  premises  to  O'Reilly 
in  fee. 

The  competency  and  efiect  of  this  deed  depend  upon  the 
question  whether  Wood  had  an  estate  in  or  power  over  the 
lands  whereof  Felix  died  seised,  to  enable  him  to  make  a  con- 
veyance therefor.  I  will  examine  this  subject  on  the  assump- 
tion that  the  will  of  Felix  was  properly  admitted  in  evidence. 

By  his  will  Felix  disposed  of  all  his  estate,  real,  personal, 
and  mixed.  His  testamentary  disposition  was  upon  certain 
trusts  for  the  benefit  of  his  wife  during  her  lifetime,  and  after 
her  death,  for  the  establishment  of  a  charitable  institution.  He 
constituted  and  appointed  the  Right  Reverend  James  F.  Wood, 
Roman  Catholic  bishop  of  Philadelphia,  and  hie  successors  in 
oflBce,  executors,  so  long  as  this  property  shall  remain  situated 
in  the  said  diocese,  and  provided  that  "should  this  property 
at  any  time  become  situated  in  any  other  diocese,  then  and  in 
that  case  the  Roman  Catholic  bishop  of  said  diocese,  and  his 
successors  in  office,  shall  be  the  executors  of  the  trust,  with  all 
the  powers  hereby  given  to  the  said  Right  Reverend  James 
F.  Wood,  and  his  successors  in  office." 

The  testator's  will  created  three  distinct  classes  of  trusts: 
1.  For  the  benefit  of  his  wife  during  her  lifetime;  2.  The 
appropriation  of  his  estate  to  the  purchase  of  a  farm  on  which 
to  erect  the  charitable  institution,  and  the  erection  of  suitable 
buildings  thereon;  and  3.  For  control  over  the  institution 
when  established.  In  connection  with  each  of  these  trusts, 
and  especially  those  mentioned  in  the  first  and  second  classed, 
with  which  we  are  concerned  at  this  time,  the  will  devolved 
upon  the  executor  active  duties.  It  provided  that  the  testa- 
tor's widow  should,  during  her  lifetime,  have  the  interest  (i.  e., 
the  interest  and  income)  of  all  his  estate,  real,  personal,  and 
mixed.  It  also  directed  that  if  the  interest  arising  annually 
should  not  be  sufficient  to  maintain  her  in  her  widowhood, 
"my  executor  or  his  successors  shall  give  her  annually  a  suf- 
ficient amount  of  the  principal  to  maintain  her  according  to 
her  state  of  life,  the  same  as  she  is  now  leading";  and  "should 
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ehe  marry  again,  she  shall  only  have  the  interest  of  all  my 
-estate,  real,  personal,  or  mixed,  of  whatever  nature  it  may  be, 
iintil  her  death;  but  she  shall  not  be  permitted,  by  my  execu- 
tor or  his  successors,  to  receive  any  part  of  the  principal  to 
maintain  herself  and  family."  The  testator's  wife  survived 
him,  and  was  living  and  unmarried  in  February,  1868,  when 
her  testimony  was  given  in  the  equity  suit,  and  there  is  no 
proof  of  her  death  or  marriage  since  that  time. 

With  respect  to  the  charitable  institution,  the  testator  did 
not  set  apart  any  lands  whereof  he  died  seised  on  which  the 
buildings  should  be  erected.  He  directed  the  executor,  or  his 
fluccessors  in  office,  to  purchase  a  suitable  farm  in  the  vicinity 
of  the  city  of  Reading  for  that  purpose.  For  the  erection 
of  buildings  the  testator  provided  as  follows:  ''The balance  of 
the  money  arising  out  of  my  estate,  if  any,  after  the  death  of 
my  beloved  wife,  Alicia  Kate,  and  the  purchase  of  the  afore- 
mentioned farm,  shall  be  appropriated  for  the  erection  of  suit- 
able buildings  for  a  sisterhood  and  a  seminary  of  learning  for 
young  ladies,  under  the  direction  of  the  bishop  of  the  diocese 
in  which  these  lands  are  situated.  Should  there  be  a  surplus 
after  the  above  directions  are  faithfully  carried  out,  then  the 
balance  shall  be  put  out  at  interest  and  applied  for  improve- 
ments in  buildings,  as  necessity  requires."  He  also  directed 
that  the  lands  purchased  should,  at  no  time,  be  encumbered 
by  judgment,  bond,  or  mortgage,  and  should  forever  remain 
free  and  unencumbered,  and  that  any  improvements  made 
thereon  should  be  paid  for  in  cash,  or  its  equivalent,  at  the 
time  the  improvements  were  made. 

In  a  subsequent  clause  the  testator  provided  for  the  event 
of  the  death  of  his  wife  in  his  lifetime,  and  in  that  case  he 
directed  that  all  his  estate,  of  whatever  nature  it  might  be  at 
the  time  of  his  death,  should  at  once  be  appropriated  towards 
the  fulfillment  of  the  aforementioned  objects,  namely,  the  pur- 
chase of  the  said  mentioned  farm  and  the  erection  of  suitable 
buildings,  as  aforementioned. 

In  the  clause  of  his  will  in  which  the  testator  designated 
his  executor  he  had  in  view  the  visitorial  powers  to  be  exer- 
cised over  the  institution  after  it  had  been  established.  That 
is  apparent  from  the  phrase,  "as  long  as  the  said  property 
shall  remain  situated  in  said  diocese;  but  should  this  property 
at  any  time  become  situated  in  any  other  diocese,  then,"  etc. 
But  no  such  qualification  or  limitation  was  imposed  with  re- 
epect  to  the  property  or  estates  out  of  which  the  interest  or 
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income  or  the  principal  was  to  be  derived  for  his  wife's  sup- 
port, or  out  of  the  proceeds  of  which  the  farm  for  the  institu- 
tion was  to  be  purchased  and  the  buildings  erected.  To  these 
purposes  the  testator's  entire  estate,  real,  personal,  and  mixed, 
wherever  situated,  of  whatever  nature  it  might  be,  at  his  deaths 
was  devoted,  to  be  applied  by  his  executor  or  his  successors  ia 
office. 

The  will  contains  no  devise  to  the  executor  in  express  words^ 
nor  is  there  any  express  grant  of  power  to  make  sale  or  dispo- 
sition of  any  lands  of  which  the  testator  died  seised.  In 
consequence  of  a  doubt  whether  such  estate  or  power  might 
be  implied,  an  act  was  obtained  from  the  legislature  of  Penn- 
sylvania authorizing  the  executor  to  sell  and  convey  lands. 
For  reasons  already  given,  this  statute  is  of  no  avail.  To 
support  the  conveyance  by  Wood,  an  estate  or  a  power  of  sal© 
vested  in  him  must  be  deduced  from  the  will  itself. 

The  instances  are  numerous  in  which  courts  of  law,  as  well 
as  courts  of  equity,  in  the  constructions  of  wills,  have  implied 
an  estate  or  power  of  sale  in  an  executor  or  trustee  from  the 
nature,  character,  and  extent  of  the  trusts  or  duties  imposed 
on  him.  Mr.  Lewin  states  these  propositions  as  rules  of  con- 
struction adopted  by  the  courts:  1.  Whenever  a  trust  is  cre- 
ated, a  legal  estate  sufficient  for  the  execution  of  a  trust  will,^ 
if  possible,  be  implied;  2.  The  legal  estate  limited  to  th© 
trustee  will  not  be  carried  further  than  the  complete  execution 
of  the  trust  requires.  And,  in  exposition  of  the  first  rule,  he 
adds  that  the  court  has,  in  some  instances,  supplied  the  estate 
in  toto;  as  where  a  testator  devised  to  a  feme  covert  the  issues 
and  profit  of  certain  lands  to  be  paid  by  his  executors,  it  was 
held  that  the  land  itself  was  devised  to  the  executors,  in  trust, 
to  receive  the  rents  and  profits  and  apply  them  to  the  use  of 
the  wife:  1  Lewin  on  Trusts,  8th  ed.,  212,  213.  In  further  illus- 
tration of  the  rule,  the  author  says:  "Thus  a  trust  to  sell, 
even  on  a  contingency,  conveys  a  fee-simple,  as  indispensable 
to  the  execution  of  the  trust,  and  the  construction  is  the  same 
in  a  sale  implied  as  where  the  devise  is  upon  a  trust  out  of  the 
rents  and  profits  of  an  estate  to  discharge  certain  legacies 
made  payable  at  a  day  inconsistent  with  the  application  of 
the  annual  profits  only":  1  Id.  213.  Another  illustration  is 
given  in  these  words:  "  If  a  testator  simply  appoints  his  exec- 
utor and  trustee,  it  seems  the  latter  word  is  not  so  exclusively 
applied  to  real  estate  as  to  carry  by  implication  a  devise  of  the 
testator's  freehold;  but  if  the  testator  directs  certain  acts  to  be 
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done  by  the  trustee  or  by  the  executor,  which  belong  to  the 
owner  of  the  freehold,  or  which  require  that  the  trustee  or 
executor  should  have  dominion  over  the  real  estate,  such  a 
devise  will  be  implied":  1  Id.  214. 

A  devise  of  the  rents  and  profits  of  certain  lands  to  J.  S.,  the 
wife  of  J.  S.,  "  to  be  paid  by  my  executors  to  her,"  the  execu- 
tors shall  thereby  take  the  lands  in  trust  to  receive  the  rents, 
issues,  and  profits  to  the  use  of  the  wife:  Bush  v.  Allen,  5  Mod. 
63.  A  gave  an  annuity  to  B  for  her  life,  to  be  paid  out  of  cer- 
tain lands  by  his  executor;  held,  that  the  executor  took  an 
estate  for  the  lifetime  of  the  annuitant:  Jenkins  v.  Jenkins, 
Willes,  650.  In  that  case  Lord  Chief  Justice  Willes  laid  down 
these  rules:  "1.  That  an  heir  at  law  shall  not  be  disinherited 
but  by  express  words,  necessary  implication,  or  manifest  intent; 
2.  That  every  devise  must  be  considered  as  intended  to  be 
beneficial  to  the  devisee;  3.  That  every  devisee  who  is  to  pay 
anything  out  of  an  estate  must  have  such  an  interest  in  it  as 
will  enable  him  to  pay  it,  otherwise  the  intention  of  the  de- 
visor will  be  frustrated."  He  added:  "As  the  annuity  is  to  bo 
paid  by  the  executor,  the  intent  of  the  devisor  cannot  take 
place  unless  the  executor  has  at  least  such  an  estate  in  the 
lands  devised  as  will  last  as  long  as  the  annuity  is  payable." 
In  Doe  V.  Woodhouse,  4  Term  Rep.  89,  A  devised  his  real  and 
personal  estate  to  his  wife  for  life,  and  directed  part  of  hi» 
personalty  to  be  sold  after  his  wife's  death.  He  gave  two  an- 
nuities to  A  and  B,  to  be  paid  by  his  executor  out  of  his  whole 
estate,  to  commence  after  his  wife's  death.  He  then  devised 
"  the  remainder  of  the  profits  after  his  wife's  death,  and  after 
the  yearly  payments  to  the  annuitants  out  of  his  whole  estate," 
to  C,  D,  and  E.  It  was  held  that  without  any  express  devise 
to  the  executor  he  took  a  fee.  Lord  Kenyon  said:  "As  these 
annuitants  were  to  take  a  beneficial  interest  out  of  the  real 
estate,  and  the  payments  were  to  be  made  by  the  executor^ 
the  latter  must  of  necessity  take  a  fee  in  order  to  an- 
swer the  charges  upon  them It  is  clear  that  in  thi» 

case  the  whole  estate  vested  in  the  executor  by  the  way  of 
a  use  executed,  because  that  which  he  was  required  to  da 
could  not  be  answered  by  a  less  quantum  of  estate." 

In  Oates  v.  Cooke,  3  Burr.  1684,  the  testator  gave  several  an- 
nuities, some  for  life,  some  in  fee.  One  of  the  annuities  for 
life  he  directed  to  be  paid  by  his  trustee  or  executor,  and 
added:  "These  legacies  to  be  faithfully  paid  by  my  trustee^ 
John  Cooke,  every  year  and  yearly,  a  month  after  Martinmas.'* 
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After  several  small  legacies  and  directions,  he  added:  "And 
i  do  hereby  constitute  John  Cooke,  before  mentioned,  sole 
«xecutor  and  trustee  of  this  my  last  will  and  testament,  he 
paying  all  ray  just  debts,  legacies,  and  funeral  charges."  It 
was  held  that  all  the  testator's  freehold  and  copyhold  estate 
passed  to  Cooke  in  fee.  Mr.  Justice  Wilmot  said:  "Cooke, 
the  trustee,  took  the  legal  estate  by  this  devise.  The  intention 
of  the  testator  is  to  be  collected  from  all  parts  of  the  will  taken 
together;  and  if  it  be  thereupon  necessary  to  imply  it,  it  is  the 
«ame  thing  as  if  it  was  particularly  expressed.  Now,  here  are 
trusts  to  be  executed  which  the  trustee  could  not  execute 
without  having  an  estate  in  fee  devised  to  him.  No  particular 
technical  terms  are  requisite;  it  is  sufl&cient  if  the  implication 
be  strong,  violent,  and  necessary. 

In  Anthony  v.  Rees,  2  Cromp.  &  J.  75,  the  testator  gave  to 
his  wife  "the  sum  of  twenty  pounds,  yearly  and  every  year,  to 
to  be  paid  out  of  the  freehold  estates  and  the  lease  of  Penlan 
by  trustees  hereinafter  named."  He  then  appointed  E.  and  G. 
■"as  trustees  to  look  in  that  justice  should  be  duly  admin- 
istered between  the  said  parties."  It  was  held  that  the  legal 
■estate  vested  in  the  trustees.  Bailey,  B.,  said:  "When  trus- 
tees are  directed  to  do  anything  for  the  performance  of  which 
the  legal  estate  is  requisite,  then  they  are  to  have  the  legal  es- 
tate. Now,  here  they  are  to  pay  out  of  the  legal  estate.  How 
<5an  they  do  so  except  by  taking  the  rents  and  profits,  and  pay- 
ing the  annuity  out  of  them If  trustees  are  to  pay  out 

of  lands,  there  are  many  cases  which  show  that  they  must 
take  the  legal  estate.  On  the  whole,  I  entertain  no  doubt  that 
the  legal  estate  vested  in  the  trustees,  it  being  necessary  for 
the  performance  of  their  duties."  Doe  v.  Haslewood,  6  Ad.  <fe  E. 
167;  Doe  v.  Pmtt,  6  Id.  1«0;  Doe  v.  Gillard,  5  Barn.  &  Aid. 
785;  Stevenson  v.  Mayor  of  Liverpool,  L.  R.  10  Q.  B.  81;  Shaw 
V.  Weigh,  2  Strange,  798;  Davies  to  Jones,  L.  R.  24  Ch.  Div. 
190;  Gibson  v.  Lord  Montfort,  1  Ves.  Sr.  489, — are  precedents  in 
the  same  line  of  decision.     See  also  Hill  on  Trustees,  232. 

A  power  in  the  executor  to  sell  lands  of  the  testator,  where 
ft  power  of  sale  is  not  expressly  given,  will  arise  by  implica- 
tion under  similar  circumstances,  the  only  distinction  between 
the  implication  of  an  estate  and  that  of  a  power  being  that 
where  the  purposes  of  a  trust  can  be  fully  accomplished  by  a 
«ale  without  an  actual  estate,  the  executor  will  take  a  power 
to  sell,  instead  of  an  estate:  Vanness  v.  Jacobus,  17  N.  J.  Eq. 
153;  Dewey's  ExWs  v.  Ruggles,  25  Id.  35,  37;  Haggerty  v.  Lan- 
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terman,  30  Id.  37;  Belcher  v.  Belcher,  38  Id.  126;  Craig  v.  Craig^ 
3  Barb.  Ch.  77,  94;  Tucker  v.  Tucker,  5  N.  Y.  408.  Chief  Jus- 
tice Shaw  stated  the  rule  in  these  words:  "If  a  testator,  hav- 
ing a  right  to  dispose  of  his  real  estate,  directs  that  should  bo 
done  by  his  executor  which  necessarily  implies  that  the  estate 
is  first  to  be  sold,  a  power  is  given  by  this  implication  to  the 
executor  to  make  such  sale  and  execute  the  requisite  deed  of 
conveyance":  Going  v.  Emery,  16  Pick.  107, 112;  26  Am.  Dec. 
645. 

The  testator  blended  together  his  real  and  personal  property, 
and  disposed  of  it  as  a  common  fund,  under  the  designation  of 
"his  estate."  In  the  provision  frr  his  wife,  he  contemplated 
that  his  estate,  real,  personal,  or  mixed,  might  be  converted 
into  money,  in  the  event  of  the  principal  being  at  any  time 
needed  for  her  maintenance,  and  the  principal  money  so  re- 
quired he  directed  to  be  given  to  her  annually  by  his  execu- 
tor. He  intended,  likewise,  that  his  entire  estate  should  be 
converted  into  money  after  his  wife's  death,  to  purchase  landa 
and  erect  buildings  for  the  charitable  institution.  In  the 
clause  providing  for  the  building,  he  designated  the  fund  to 
be  so  applied  as  "money  arising  out  of  my  estate,"  and  di- 
rected that  if  any  surplus  remained,  "the  balance  shall  be 
put  out  at  interest."  In  making  provision,  in  the  event  of  the 
death  of  his  wife  in  his  lifetime,  he  directed  that  all  his  estate, 
of  whatever  nature  it  might  be  at  the  time  of  his  death,  should 
be  appropriated  to  the  purchase  of  the  farm  and  the  erection 
of  suitable  buildings. 

The  objects  the  testator  had  in  view  in  the  testamentary 
disposition  of  his  property  could  not  be  effectuated  unless  his 
estate  were  convertible  into  money.  Nor  could  his  executor 
perform  the  duties  of  his  trust  to  appropriate  the  testator's 
property  to  those  objects  without  an  estate  in  his  lands,  or 
power  to  convert  them  into  money.  Under  the  rule  above 
stated,  the  executor  took  a  fee  by  implication  in  the  testator's 
lands,  or  at  least  a  power  of  sale.  •  In  either  event,  his  deed 
would  convey  the  legal  title.  If  conveyance  was  prematurely 
made,  or  for  an  inadequate  consideration,  in  breach  of  trust, 
the  title  would,  nevertheless,  be  good  at  law.  The  relief  would 
be  in  equity,  and  at  the  instance  only  of  the  cestuia  <jue  trust 
whose  interests  were  prejudiced  thereby:  Hill  on  Trustees, 
278-282,  283;  2  Lewin  on  Trusts,  572.  The  defendant  does 
not  hold  under  the  Felix  title.  He  could  not  defeat  title  under 
the  executor's  deed  upon  the  equitable  rights  of  the  cestuia  qvs 
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trust.     He  is  simply  in  possession,  without  any  title  disclosed 
except  mere  possession. 

The  deed  from  Wood  contains  a  recital  of  the  act  of  the 
legislature  of  Pennsylvania  empowering  him  to  make  sale  of 
the  testator's  lands,  and  of  the  circumstances  under  which  the 
deed  to  Felix  was  made,  and  was  executed  by  the  grantor  as 
executor.  In  a  deed  under  a  power,  the  intention  to  execute 
the  power  must  appear  on  the  face  of  the  deed;  but  it  is  suf- 
ficient that  it  appears  inferentially:  Munson  v.  Berdan,  35 
N.  J.  Eq.  376,  378;  Warner  v.  Connecticut  Mutual  Ins  Co.,  109 
U.  S.  357,  365.  If  there  be  any  informality  in  the  deed  in 
this  respect,  it  was  cured  by  the  validating  act  passed  by  the 
legislature  of  the  state:  Pamph.  Laws  1872,  p.  357.  The 
power  of  the  legislature  to  validate  deeds  imperfect  for  mere 
informalities  is  undoubted. 

To  complete  the  chain  of  title  from  Felix,  it  was  necessary 
for  the  plaintiff  to  show  title  in  Wood,  and  this  could  be  done 
only  by  proof  of  the  Felix  will.  A  copy  of  this  will,  certified 
by  the  register  of  probate  of  the  county  of  Berks,  authenti- 
cated in  the  manner  prescribed  by  the  act  of  Congress,  was 
filed  and  recorded  in  the  office  of  the  surrogate  of  Atlantic 
County,  April  11,  1882,  and  a  transcript  of  that  record,  certi- 
fied by  the  surrogate,  was  produced  and  received  in  evidence 
as  proof  of  the  will. 

The  common-law  method  of  proving  a  devise  of  lands  was 
the  production  of  the  original  will  and  proof  of  its  execution 
by  the  subscribing  witnesses.  At  an  early  day,  provision  was 
made  for  the  admission  of  a  certified  transcript  of  a  will  regu- 
larly proved  and  recorded  in  the  prerogative  office,  or  the 
office  of  the  surrogate  of  any  county  in  this  state,  as  prima 
fade  evidence  of  the  title  to  land:  Revision,  756,  sees.  21,  22; 
Allaire  v.  Allaire,  37  N.  J.  L.  312;  39  Id.  113.  The  fourth  sec- 
tion of  the  act  of  March  17,  1713-14,  made  provision  for  the 
admission  in  evidence,  as  proof  of  title  to  lands,  of  a  copy  of 
a  will  made  in  another  colony,  being  duly  proved  according  to 
the  custom  of  such  colony,  and  certified  under  the  great  seal: 
Revision,  1250,  sec.  37.  By  the  act  of  March  28,  1866,  it  was 
provided  that  when  any  will  shall  have  been  admitted  to  pro- 
bate in  any  state  or  territory  of  the  United  States,  and  any 
person  shall  desire  to  have  the  same  recorded  in  this  state  for 
the  purpose  of  making  title  to  lands  in  this  state,  it  should  be 
lawful  for  any  surrogate  of  any  county  in  this  state,  upon  an 
exemplified  copy  of  such  will  being  filed  in  his  office,  exem- 
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plified  and  attested  as  a  true  copy  in  the  manner  required  by 
tlie  laws  of  the  state  or  territory  in  which  such  will  shall  have 
been  admitted  to  probate,  to  make  it  legal  evidence  in  such 
etate,  to  record  such  will,  and  file  the  said  copy  in  his  oflSce; 
and  any  such  will,  upon  being  so  recorded,  should  have  the 
same  force  and  effect,  with  respect  to  all  lands  and  real  estate 
therein  devised,  as  if  the  same  had  been  admitted  to  probate 
in  this  state;  and  such  record,  or  certified  copies  thereof, 
fihould  be  received  in  evidence  in  all  courts  of  this  state:  Re- 
vision, 757,  sec.  26.  This  act  was  repealed  in  1872  (Pamph. 
Laws,  58),  and  restored  in  1873  (Id.  168),  and  re-enacted 
March  17,  1882,  with  the  addition  that  all  conveyances  of 
8uch  real  estate  theretofore  or  thereafter  made  by  any  execu- 
tor, or  by  any  devisee,  should  be  as  valid  as  if  the  said  will 
had  been  admitted  to  probate  in  this  state:  Pamph.  Laws 
1882,  112.  The  legislation  on  this  subject  is  stated,  and  the 
force  and  effect  of  transcripts  of  the  records  of  wills,  when  in 
evidence  as  proof  of  title  to  lands,  are  considered  in  Allaire  v. 
Allaire,  37  N.  J.  L.  312,  and  Nelson  v.  Potter,  50  Id.  324. 

The  statutes  which  substitute  transcripts  in  place  of  the 
production  of  the  will  and  proof  by  subscribing  witnesses  as 
evidence  of  title  to  lands  apply  only  to  wills  that  have  been 
admitted  to  probate.  The  surrogate  is  not  authorized  to 
record  any  foreign  will  that  may  be  exemplified  and  attested 
in  the  manner  designated  in  the  statute.  He  has  no  jurisdic- 
tion to  make  such  a  record,  unless  it  be  of  a  will  that  has  been 
admitted  to  probate  in  the  state  from  which  the  copy  has  been 
exemplified.  His  ofiicial  act  in  recording  and  filing  the  copy 
of  the  will  is  like  the  official  act  of  the  county  clerk  in  record- 
ing deeds.  The  clerk  is  authorized  to  make  a  record  of  deeds 
which  have  been  acknowledged  and  certified  according  to  law; 
and  his  entry  on  the  record  of  a  deed  not  so  acknowledged 
does  not  make  his  record,  or  a  certified  copy  thereof,  compe- 
tent evidence:  Fox  v.  Lamhson,  8  N.  J.  L.  275,  280;  Ilarker 
v.  Oustin,  12  Id.  42,  43.  The  legislature  did  not  intend  to 
make  a  foreign  will  evidence  without  any  proof,  except  that 
the  paper  purported  to  be  a  will.  Probate  in  the  foreign 
jurisdiction,  as  evidence  of  the  Jactum  of  the  will,  is  a  con- 
dition precedent  to  making  a  record  in  this  state.  The  surro- 
gate's jurisdiction  to  make  the  record  being  dependent  upon 
the  fact  that  the  will  had  been  admitted  to  probate  in  the 
state  from  which  the  copy  was  exemplified,  that  jurisdictional 
fact  must  appear  by  the  certificate  transmitted  with  the  copy 
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of  the  will.  If  the  surrogate  record  a  will  without  such  cer- 
tificate, his  record  is  a  nullity,  and  he  can  make  no  transcript 
of  such  a  record  which  will  be  competent  evidence. 

In  the  certificate  attached  to  the  copy  of  this  will,  the  regis- 
ter of  probate  certified  "  the  foregoing  to  be  a  true  and  correct 
copy  of  the  original  last  will  and  testament  of  Henry  Francis 
Felix,  deceased,  as  filed  in  the  register's  office  in  and  for  the 
county  of  Berks."  It  did  not  in  any  way  appear  before  the 
surrogate  that  the  will  had  been  admitted  to  probate  in  Penn- 
sylvania, except  by  the  affidavit  of  an  attorney  at  law  prac- 
ticing in  that  state,  that  the  said  will  had  been  duly  proved 
and  admitted  to  probate,  as  well  as  recorded  in  the  office  of 
the  register  of  wills  of  Berks  County.  This  affidavit  was  not 
competent  to  establish  that  fact. 

The  probate  of  a  will  is  a  judicial  act,  to  be  proven  by  a 
sworn  or  duly  certified  copy  of  the  record,  or  at  least  by  the 
certificate  of  the  officer  before  whom  the  probate  is  made. 
And  where  the  object  of  making  such  a  will  a  record  in  this 
state  is  for  the  purpose  of  making  title  to  lands,  the  record 
exemplified  from  another  state  must  contain  the  proofs  taken 
upon  the  probate,  that  it  may  appear  by  such  proofs  that  the 
will  was  made  and  executed  in  the  manner  and  with  the 
formalities  prescribed  by  the  statute  of  this  state  for  devises 
of  lands.  Without  such  proofs,  the  record,  however  authenti- 
cated, is  not  even  prima  Jacie  evidence  of  title  to  lands:  Allaire 
V.  Allaire,  37  N.  J.  L.  312;  39  Id.  113j  Nelson  v.  Potter,  50  Id. 
324. 

The  court  erred  in  admitting  the  transcript  of  the  will  in 
evidence,  and  in  directing  a  verdict  for  the  plaintiff. 

For  these  reasons,  the  judgment  should  be  reversed. 


Oral  Evtdekce,  when  Admissible  to  Expl.ain  Wkitten  Instrumbhts: 
McFarland  v.  Sikea,  54  Coan.  250;  1  Am.  St.  Rep.  Ill,  and  note  114;  or  to 
establish  a  fact  collateral  to  written  instruments:  Id.  In  case  of  equivocal 
written  instruments,  the  circumstances  under  which  they  were  made,  or  facts 
collateral  thereto,  may  be  admitted  to  show  the  intention  of  the  parties: 
French  v.  WiUiamSy  82  V^a.  462.  Oral  testimony  may,  in  some  states,  Ije  ad- 
mitted  to  show  warranty,  or  other  agreement  relating  to  laud,  outside  of  the 
written  statements  in  the  deed:  Green  v.  Batson,  71  Wis.  54;  5  Am.  St.  Rep. 
194,  and  note  197;  and  in  case  the  writing  shows  an  admission,  either  di- 
rectly or  by  fair  inference,  the  jury  should  be  instructed  to  find,  in  reference 
to  the  matter  omitted,  what  the  parties  intended  to  have  inserted  therein: 
Looney  v.  Ranldn,  15  Or.  G17. 

No  State  can  by  its  Laws,  and  No  Court  cab  by  its  Judgments 
OB  Decrees,  directly  bind  or  affect  property  beyond  the  limits  of  that  state: 
Wimer  v.  Winwr,  82  Va.  890;  3  Am.  St.  Rep.  12G,  and  '•'">  "'>*-^  ''>8.     Id.,  as. 
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to  eqnitable  jurisdiction  to  deal  with  land  beyond  the  state.  The  courts  of 
one  state  have  no  jurisdiction  of  an  action  for  trespass  upon  lands  situated 
in  another  state:  Dodge  v.  Colby,  108  N.  Y.  445. 

Power  of  Sale  Conferred  by  Implication  upon  Executors.  —  Power 
to  sell  is  incident  to  the  office  of  executor,  without  directions  to  that  effect 
in  the  will:  Bond  v.  Zeigler,  1  Ga.  324;  44  Am.  Dec.  656.  An  executor  takes 
a  power  of  sale  by  implication,  where  a  testator  devises  an  estate  with  direc- 
tions to  be  sold,  but  does  not  say  by  whom  to  be  sold,  provided  the  proceeds 
are  distributable  by  the  executor:  Rankin  v.  Rankin,  36  111.  293;  87  Am.  Dec. 
205;  Davis  v.  Hoover,  112  Ind.  423.  For  power  of  sale  by  implication  to 
executors,  see  note  to  Rankin  v.  Rankin,  87  Am.  Dec.  209-214.  But  where 
no  express  power  is  given  to  executors  to  sell  realty,  a  power  will  not  be 
implied  from  the  mere  charge  of  debts  upon  the  lands:  Will  of  Fox,  52  N.  Y. 
630;  11  Am.  Rep.  751. 

Foreign  Wills  may  be  recorded  in  the  circoit  court  of  Kentucky  with- 
out further  probate  there,  when  the  foreign  probate  is  properly  authenticated, 
and  when  so  recorded,  are  of  the  same  effect  as  if  originally  probated  in  Ken- 
tucky in  the  proper  county:  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460;  22  Am.  l^. 
41.  But  in  Rhode  Island  a  will  made  in  another  state  by  one  domiciled 
there  must  be  properly  probated  in  Rhode  Island  before  it  can  operate  on 
land  in  that  state:  Olney  v.  Angell,  6  R.  I.  198;  73  Am.  Dec.  62.  For  con- 
flict of  laws  on  the  probate  of  wills,  see  note  to  Orime*'»  Estate  v.  Norris,  65 
Am.  Deo.  647;  and  as  to  statutes  in  regard  to  probate  of  wills  in  other  states. 
Me  aote  to  Bonoen  v.  Johnson,  73  Am.  Deo.  66-62. 
▲a.  Wt.  Kar^  Vol.  VIL  -U 
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Steeling  v,  Ryan. 

[72  WUCOKSXM,  86.] 

KovATiON.  —Where  contractors,  with  the  consent  of  all  the  paities,  retain 
oat  of  the  wages  of  laborers  employed  by  them  an  amount  of  money  das 
from  the  laborers  to  boarding-honse  keepers,  to  be  paid  by  the  contrao- 
tors  to  the  boarding-house  keepers,  the  laborers  discharging  their  claims 
iot  kibor,  and  the  boarding-honse  keepers  discharging  the  laborers,  this 
la  a  case  of  novation,  and  the  boarding-honse  keepers  may  recover  from 
the  contractors  in  an  action  of  asaumpsU  foi  money  had  and  received  to 
and  for  their  use. 

Appeal.    The  opinion  states  the  case. 

Winans  and  Hyzer^  for  the  appellants. 

Butt  and  Graves^  and  Ogden  H.  Fethers,  for  the  respondent 

Obton,  J.  The  facts  of  this  case  appear  to  be  substantially 
as  follows:  D.  C.  Shepard  &  Co.  of  St.  Paul,  Minnesota,  were  the 
original  contractors  to  build  sections  136  to  140,  and  sections 
146  to  148,  of  the  railroad  of  the  Chicago,  Burlington,  and 
Northern  Railway  Company,  near  the  village  of  Victory,  Vernon 
County,  in  this  state,  and  in  September,  1885,  subcontracted 
said  sections  to  the  defendants;  and  said  defendants  subcon- 
tracted said  sections  146  to  148  to  one  John  A.  Peterson  in 
October,  1885,  but  he  commenced  upon  his  work  in  Septem- 
ber. The  contracts  were  all  substantially  alike,  except  in  the 
price  to  be  paid,  and  each  one  contained  such  a  provision  that 
the  railway  company,  D.  C.  Shepard  &  Co.,  and  the  defend- 
ants reserved  the  right  to  pay  the  laborers  on  said  works,  in 
order  to  prevent  any  liens  therefor  being  placed  upon  the  road. 
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The  work  upon  the  last-named  sections  continued  from  the 
1st  of  September,  1885,  to  the  1st  of  January,  1886.  The 
laborers  were  chiefly  transient  people,  and  many  of  them  for- 
eigners, who  followed  railroad  grading  as  a  business,  and  a 
large  force  of  them  and  many  teams  were  employed  in  and 
-about  the  grading  and  construction  of  the  road-bed  on  said 
sections;  and  these  laborers  were  boarded  by  different  persons, 
residents  of  said  village  of  Victory,  and  among  whom  was  the 
plaintiff,  by  contract  with  the  laborers  themselves  who  were 
directly  liable  to  pay  therefor.  It  was  the  customary  manner 
of  doing  business  on  these  sections  between  the  defendants 
Peterson,  the  laborers,  and  the  boarding-house  keepers,  that 
the  pay-rolls  were  made  out,  under  the  direction  of  Peterson, 
for  the  work,  board,  and  supplies  of  the  previous  month;  and 
they  contained  the  names  of  the  laborers,  the  number  of  days 
they  had  worked,  the  rate  per  day,  the  total  amount  earned, 
deductions  for  board  furnished,  and  the  balance  due  them. 
The  defendants  then  paid  the  laborers,  or  caused  them  to  be 
paid,  deducting  their  board  bills  so  furnished,  and  they  were 
paid  to  the  boarding-house  keepers.  For  the  months  of  No- 
vember and  December,  1885,  the  laborers  were  paid  in  this 
way,  and  their  board  bills  deducted,  and  the  amount  thereof 
was  retained  by  the  defendants  to  be  paid  directly  to  the 
several  boarding-house  keepers,  at  the  instance  of  and  by  an 
arrangement  with  such  laborers,  in  accordance  with  the  usage 
and  custom  of  the  previous  months.  These  are  the  bills  of 
the  said  several  boarding-house  keepers  which  the  plaintiff 
holds  by  assignment,  together  with  his  own,  which  constitute 
his  cause  of  action  in  this  case. 

It  is  claimed  on  behalf  of  the  plaintiff:  1.  That  by  virtue 
of  such  usage  and  custom  the  defendants  impliedly  promised 
and  agreed  to  pay  said  bills,  and  thereby  induced  said  board- 
ing-house keepers  to  board  said  laborers,  and  became  liable  to 
pay  the  same;  and  2.  That  said  laborers  paid  to  said  defend- 
ants, or  left  in  their  hands,  the  amount  of  said  board  bills,  to 
and  for  the  use  of  the  said  boarding-house  keepers.  The  jury 
found  "that  there  was  no  express  agreement  pr  promise  made 
by  the  defendants  to  the  boarding-house  keepers  to  pay  them 
for  the  board  of  the  men  for  whose  board  this  action  was 
brought."  But  they  also  found  that  the  defendants  promised 
to  pay  the  board  bills  of  some  of  the  men  "when  they  made 
payments  according  to  the  pay-rolls."  This  probably  means 
that  there  was  an  implied  promise  on  the  part  of  the  defend- 
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ants  to  pay  to  the  boarding-house  keepers  their  board  bills 
against  the  laborers,  which  they  had  deducted  and  retained 
from  what  was  due  the  laborers  for  that  purpose.  The  jury 
found,  also,  that  when  portions  of  the  laborers'  bills  for  the 
months  of  November  and  December  were  paid  by  the  defend- 
ants, the  balance  unpaid  was  to  be  paid  to  the  respective  per- 
sons with  whom  they  had  boarded,  in  satisfaction  of  their 
board;  and  that  such  was  the  understanding  between  the 
defendants  and  said  laborers,  and  this  was  done  with  the  ap- 
proval of  the  several  persons  with  whom  they  had  boarded, 
and  with  their  understanding  that  they  should  receive  the 
same  from  the  defendants.  To  support  these  findings  the 
time-checks  made  out  of  the  laborers'  work,  with  board  bills 
deducted,  and  the  balance  receipted  by  the  laborers,  were  ia 
evidence,  and  in  all  cases  the  board  bills  were  deducted  to  be 
paid  directly  to  the  boarding-house  keepers.  It  appears,  also, 
that  this  manner  of  doing  business  was  assented  to  by  Peter- 
eon  and  by  the  defendants,  as  well  as  the  laborers  and  board- 
ing-house keepers. 

This  appears  to  us  to  be  a  very  plain  case.  The  defendants 
undertook  to  pay  the  laborers,  as  they  had  a  right  to  do  under 
their  contract  with  Peterson,  to  prevent  liens  on  the  road. 
They  did  pay  the  laborers  in  full,  but  only  by  paying  them 
the  balance  after  deducting  their  board  bills,  and  by  agreeing 
to  pay  their  board  bills  to  the  several  boarding-house  keepers 
who  had  boarded  them.  They  have  paid  the  laborers  in  full, 
or  they  have  not.  If  they  have  not,  then  tl^ey  ought  to  pay 
them  as  they  have  undertaken  to  do.  They  hold  receipts 
from  the  laborers  which  answer  for"  full  payment.  But  they 
have  not  retained  them  in  full.  They  retained  what  the  labor- 
ers owed  to  the  boarding-house  keepers,  and  agreed  with  the 
laborers  to  pay  that  part  of  their  wages  directly  to  the  board- 
ing-house keepers,  and  with  their  assent  also.  Do  they  not 
withhold  moneys  that  justly  belong  to  the  boarding-house 
keepers?  They  certainly  withhold  money  that  was  virtually 
paid  to  them  by  the  laborers  to  and  for  the  use  of  the  board- 
ing-house keepers.  We  see  no  reason  why  such  money  cannot 
be  recovered  in  assumpsit,  which  is  an  equitable  action  in  its 
nature,  as  for  money  had  and  received,  or  for  money  paid  to 
the  use  of  the  plaintiff.  The  jury  found  that  there  was  an 
implied  promise  on  the  part  of  the  defendants  to  pay  these 
boarding-house  bills  when  they  made  payments  according  to 
the  pay-rolls.     There  was  really  no  finding  that  any  promise 
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was  implied  by  the  manner  of  making  Buch  payments  for  the 
months  of  September  and  October,  for  their  making  payments 
according  to  the  pay-roils  may  as  well  mean  the  payments  to 
the  laborers  for  the  months  of  November  and  December,  de- 
ducting the  board  bills. 

This  is  our  understanding  of  the  facts  of  this  case.  It  is 
quite  diflFerent  from  the  understanding  of  the  facts  by  the 
learned  counsel  of  the  appellants,  as  appears  by  their  briefs, 
but  we  are  compelled  to  differ  with  the  learned  counsel  both 
as  to  the  facts  and  the  law.  The  charge  of  the  court  to  the 
jury  in  respect  to  any  contract,  express,  or  implied  by  the 
manner  in  which  the  defendants  had  before  paid  the  board 
bills,  and  excepted  to  by  the  appellants'  counsel,  was  certainly 
sufficiently  guarded  by  making  such  liability  depend  upon  the 
fact  that  the  boarding-house  keepers  refused  to  board  the  la- 
borers without  such  undertaking  on  the  part  of  the  defendants, 
and  assented  to  do  so  only  upon  such  an  understanding.  The 
gravamen  of  the  instructions  relates  to  the  implied  promise  of 
the  defendants  to  pay  the  boarding-house  keepers  by  deduct- 
ing the  money  due  them  from  the  bills  of  the  laborers  and  re- 
taining the  same.  To  dispose  of  all  possible  exceptions  to  the 
charge  of  the  court,  we  may  say  that  if  the  court  had  in- 
structed the  jury  that  the  plaintiff,  if  the  owner  of  the  cause 
of  action  as  stated  in  the  complaint,  was  entitled  to  recover 
on  proof  of  the  above  facts,  it  would  have  been  a  correct  state- 
ment of  the  law  of  the  case.  As  we  have  stated  it,  and  it  is 
believed  correctly,  it  is  a  clear  case  of  novation.  The  defend- 
ants owed  the  laborers  more  than  they  had  paid  them.  The 
laborers  owed  their  boarding-house  keepers  just  that  amount. 
The  defendants,  by  the  assent  of  all  parties  concerned,  re- 
tained said  amount  to  be  paid  to  the  boarding-house  keepers, 
and  the  laborers  virtually  discharged  their  claims  for  hihor. 
and  receipted  them  to  the  defendants,  and  the  boarding- 
bouse  keepers  discharged  the  laborers  on  such  understanding. 
This  is  a  valid  arrangement.  The  defendants  withhold  moneys 
that  by  this  arrangement  belong  to  the  boarding-house  keepers, 
or  to  this  plaintiff  as  their  assignee.  This  is  a  very  common 
business  transaction. 

In  Sharpkss  v.  Welsh,  4  Dall.  279,  A  placed  in  the  hands  of 
B  a  bill  of  exchange,  and  ordered  B  to  negotiate  it,  and  pay 
the  proceeds  to  certain  creditors  of  A;  and  B  promised  to  do 
60,  and  notified  the  creditors  of  the  order.  This  was  held  to 
he  a  valid  novation.     Similar  transactions  were  held  valid 
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and  binding  upon  all  the  parties  in  Palmer  v.  Mason,  42  Mich. 
146,  and  State  Bank  v.  Chapelle,  40  Id.  447;  and  in  Little  Wolf 
R.  Imp.  Co.  V.  Jackson,  66  Wis.  42;  Drake  v.  Harrison,  69  Id. 
99;  Murphy  v.  Hanrahan,  50  Id.  485;  York  v.  Orion,  65  Id. 
6.  The  case  of  Bull  v.  Brockway,  48  Mich.  523,  is  almost  ex- 
actly in  point,  and  the  recovery  was  in  assumpsit.  The  case 
of  Schuster  v.  Kansas  City  etc.  R.  R.  Co.,  60  Mo.  290,  is  nearly 
a  parallel  case  to  this.  The  only  difference  is,  that  the  bills 
deducted  from  the  laborers'  pay-rolls  were  merchant  bills. 
"An  agent  to  collect  a  debt,  who,  with  the  consent  of  the 
debtor,  credits  it  to  his  principal,  and  charges  himself  with  it^ 
may  collect  the  same  from  such  debtor":  Emerson  v.  Baylies, 
19  Pick.  55.  "  One  in  whose  hands  money  is  placed  by  a 
debtor  for  the  payment  of  a  debt  is  liable  in  an  action  for 
money  had  and  received  at  the  suit  of  the  creditor  to  whom 
the  money  was  to  have  been  paid,  and  there  need  not  be  any 
privity  between  the  parties,  or  any  promise  to  pay  other  than 
that  which  is  implied  or  results  from  one  man's  having  an- 
other's money  which  he  has  no  right  to  retain":  Stoudt  v. 
Hine,  45  Pa.  St.  30;  Brand  v.  WilliaTm,  29  Minn.  238;  Calais 
V.  Whidden,  64  Me.  249;  Lewis  v.  Sawyer,  44  Id.  332. 

But  this  is  very  familiar  doctrine,  and  authorities  need  not 
be  further  cited.  On  the  merits  of  the  case,  the  verdict  seema 
to  be  warranted,  and  there  are  no  errors  in  the  record  which 
aflfect  the  substantial  justice  of  the  judgment.  On  the  factft 
as  we  understand  them,  there  could  be  no  other  and  just 
result. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is 
affirmed. 


NovATiOK,  definition  of:  Note  to  Bobson  v.  Davidson's  Syndic^  13  Am.  Deo. 
296;  see  also  Heaton  v.  Angler,  7  N.  H.  397;  28  Am.  Dec.  353. 
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DcTT  or  Railway  CJoNDtrcron  to  Infant  Passenger.  —  Where  an  ordi- 
nary country  boy,  about  eleven  years  old,  is  sent  on  a  freight  train  to  a 
city  seven  miles  from  home  by  his  mother,  who  previously  warns  him 
not  to  attempt  to  get  oflF  the  train  while  it  is  moving,  and  on  his  arrival 
at  the  station,  fearing  that  the  train  will  carry  him  off,  and  that  he 
will  not  be  able  to  get  back,  and  seeing  an  adult  fellow-passenger, 
who  tells  him  that  he  guesses  the  train  will  not  stop  at  the  station,  get 
oflF  while  the  train  is  slowly  moving  past  the  station,  attempts  to  get  off 
while  the  train  is  thus  moving,  and  falls  and  is  injured,  the  jury  are 
justified  in  finding  that  the  conductor  was  negligent  in  not  telling  him 
when  he  collected  his  fare  and  asked  his  name  and  destination  that  the 
train  would  first  run  by  the  station,  and  afterwards  back  down  to  the 
platform  to  allow  the  passengers  to  alight,  or  in  not  being  himself  pres- 
ent, or  having  some  one  else  present,  to  prevent  the  boy  from  leaving 
the  train  at  the  station. 

Infant  of  Tender  Age,  when  not  GtniiTT  of  Conteibutory  Negli- 
gence. —  Where  an  infant  of  tender  age,  under  great  fear  and  excite- 
ment, and  apprehensive  of  being  carried  away  and  beyond  liis  destina- 
tion, attempts  to  get  off  at  a  railway  station  while  the  train  is  slowly 
moving  past  it,  and  in  doing  so  falls  under  the  train  and  is  injured,  he 
is  not  guilty  of  contributory  negligence. 

f  ABENT  NOT  Guilty  of  Contributory  Negligence,  when.  —  Where  dan- 
ger to  an  infant  railway  passenger  arises  from  an  unaccustomed  irregu- 
larity in  the  movement  of  the  train,  his  parents  are  not  guilty  of 
negligence  in  not  warning  him  as  to  such  danger,  the  irregularity  being 
unknown  to  them  when  they  send  him  on  the  journey,  especially  where 
they  do  warn  him  against  ordinary  dangers,  to  the  extent  of  their  knowl- 
edge of  them. 

Rbs  Gest^.  —  Evidence  of  what  a  fellow-passenger  said  to  the  plaintiff  as 
to  whether  or  not  a  railway  train  upon  which  they  were  riding  was 
going  to  stop  at  a  station,  in  immediate  connection  with  the  plaintiff's 
act  in  attempting  to  get  off  the  train,  is  admissible  as  part  of  the  rt» 
gestce,  not  to  charge  the  defendant  with  liability,  but  as  explanatory  of 
the  plaintiff's  motives  and  mental  condition  at  the  time. 

Fact  that  Train  did  not  Stop  at  Station  may  be  alluded  to  in  charging 
the  jury,  for  the  purpose  of  showing  that  in  view  of  it  it  might  be  the 
duty  of  the  company  to  instruct  the  plaintiff  that  the  train  would  not 
stop  at  the  station  in  the  first  instance,  but  would  return  to  it,  so  as  to 
put  him  on  his  guard  against  an  attempt  to  leave  the  train  while  in 
motion,  although  the  company  was  not  bound  to  stop  the  train  at  the 
station. 

Though  Charge  Abstractly  Considered  be  not  Strictly  Correct, 
yet  if,  taken  in  connection  with  the  circumstances  of  the  case  and  other 
instructions  given,  it  cannot  have  done  any  injury  to  the  party,  or  mis- 
led the  jury,  it  will  not  be  ground  for  reversal. 

Action  for  personal  injuries.    The  opinion  states  the  caao. 
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John  W.  Cary^  H.  H.  Fields  and  John  T.  Fiah^  for  the  appel- 
lant. 

John  Winam  and  Ogden  H.  Fethers,  for  the  respondent.         ■■ 

Orton,  J.  This  action  is  to  recover  damages  for  personal 
injuries  to  the  plaintiff,  caused  by  the  alleged  negligence  of 
the  defendant.  It  has  been  twice  tried,  and  in  both  instances 
the  plaintiff  recovered,  and  this  is  its  second  appearance  in 
this  court.  The  evidence  was  substantially  the  same  on  both 
trials,  and  the  facts  are  very  fully  stated  in  the  report  of  the 
case  on  the  former  appeal  (67  Wis.  668),  and  therefore  need 
not  be  repeated.  The  negligence  charged  upon  the  defendant 
in  the  complaint  is:  1.  The  failure  of  its  servants  in  charge 
of  the  freight  train  on  which  the  plaintiff  was  a  passenger  to 
stop  the  train  at  the  depot  or  depot  platform  when  it  first  ar- 
rived there;  and  2.  Their  failure  to  explain  to  the  plaintiff 
why  said  train  passed  said  station  without  stopping,  or  to  give 
him  any  information  or  notice  of  such  fact,  or  in  relation 
thereto.  On  the  first  trial,  the  court  substantially  instructed 
the  jury  that  the  defendant  owed  the  plaintiff  the  first  of  said 
duties,  but  not  the  second.  On  the  first  appeal,  this  court 
held  that  the  company  did  not  owe  the  plaintiff  the  duty  to 
Btop  the  freight  train  at  the  platform.  As  to  the  second  of 
said  duties,  and  now  the  only  one  to  be  considered,  Mr. 
Justice  Lyon  said,  in  the  opinion:  "Whether  the  court  ruled 
correctly  or  otherwise  in  holding  that  the  defendant  was  un- 
der no  obligation  to  anticipate  that  the  plaintiff  would  at- 
tempt to  leave  the  train  when  he  did,  which  we  have  seen 
was  equivalent  to  ruling  that  it  was  not  bound  to  notify  the 
plaintiff  that  the  train  would  pass  the  depot  without  stopping, 
is  a  question  not  properly  before  us  on  this  appeal.  Hence 
we  do  not  determine  it."  On  the  last  trial,  therefore,  the 
neglect  to  so  inform  the  plaintiff  was  the  sole  ground  of  re- 
covery. The  negligence  of  the  defendant  in  this  one  respect 
was  submitted  to  the  jury  as  a  question  of  fact,  with  the  in- 
struction that  the  defendant's  servants  "  were  required  to  give 
the  plaintiff  such  care  and  attention  as  his  safety  reasonably 
required  or  demanded,  in  view  of  his  tender  years  and  pre- 
sumable lack  of  experience,"  and  much  greater  care  than  to 
an  adult  passenger.  All  the  general  instructions  excepted  to 
relate  to  this  duty  of  the  defendant  to  the  plaintiff  only  indi- 
rectly, as  a  statement  of  the  general  principles  of  law  applica- 
ble to  the  age  and  condition  of  the  plaintiff,  and  the  relations 
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of  the  defendant  towards  him  as  a  passenger,  to  aid  the  jury 
in  determining  the  question  whether  the  defendant  was  negli- 
gent in  the  respect  above  stated.  Conceding  that  these  in- 
etructions  were  correct,  the  contention  of  the  learned  counsel 
of  the  appellant  is  that  the  verdict  is  unsupported  by  the  evi- 
dence. 

On  the  first  trial,  the  jury  were  instructed,  as  a  matter  of 
law,  that  the  defendant  was  not  guilty  of  negligence  in  not 
causing  the  plaintiff  to  be  informed  that  the  train  would  not 
Btop  at  the  platform  in  the  first  instance,  or  to  be  warned 
not  to  attempt  getting  off  at  the  platform  while  the  train  was 
moving,  or  to  be  instructed  as  to  the  movements  of  the  train 
on  its  arrival  at  Janesville;  for  all  this  was  implied  in  the  in- 
struction that  the  employees  of  the  company  were  not  bound 
to  anticipate  that  the  plaintiff  would  or  might  attempt  to  get 
off  at  the  platform  while  the  train  was  moving.  On  the  last 
trial,  the  court  did  not  instruct  the  jury,  as  matter  of  law, 
that  the  defendant  was  negligent  in  this  respect,  but  left  that 
question  to  the  jury  as  a  question  of  fact.  The  facts  being 
given  or  stated,  negligence  may  be  a  question  of  law;  but  in 
this  case,  we  choose  to  treat  the  question  as  the  court  below 
treated  it,  as  one  of  fact  for  the  jury;  and  if,  in  our  view,  the 
evidence  warranted  the  verdict  based  upon  the  finding  of  such 
negligence,  it  ought  not  to  be  disturbed. 

1.  We  think  that  the  facts  justified  such  a  finding  and 
verdict.  The  plaintiff  was  a  boy  ten  years  and  ten  months 
old, — an  ordinary  country  boy.  He  resided  at  Hanover, 
about  seven  miles  west  from  Janesville.  He  was  sent  to 
Janesville  by  his  mother  on  some  errand,  with  the  caution 
that  he  must  not  attempt  to  get  off  the  train  while  in  motion. 
He  went  to  the  caboose,  and  got  on  without  paying  his  fare  or 
obtaining  a  ticket.  There  were  two  other  passengers,  a  gentle- 
man and  lady.  Soon  after  the  train  had  started,  the  conductor 
came  into  the  caboose,  and  found  the  boy  sitting  in  a  seat, 
and  asked  him  his  name  and  where  he  was  going.  The  boy 
told  him,  and  gave  him  ten  cents  as  his  fare.  The  conductor 
remained  in  one  apartment  of  the  caboose,  without  saying 
anything  more  to  the  boy,  until  the  train  came  near  the 
round-house,  about  a  mile  west  of  the  station.  He  then  left 
the  caboose  and  passed  over  the  train  to  the  engine;  and  when 
the  engine  came  opposite  the  depot,  he  stepped  off  and  went 
into  the  oflQce  to  register  his  train.  When  the  caboose  came 
to  the  platform,  the  gentleman  who  was  in  the  caboose  with 
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♦•he  boy  went  out  of  the  car  and  stood  on  the  lower  step  a 
moment,  and  then  stepped  off  the  car  to  the  platform.  The 
plaintiff  also  left  his  seat  and  went  out  of  the  caboose  and 
stood  on  the  upper  step;  and  as  the  train  was  about  to  pass 
the  platform  he  jumped  off,  or  attempted  to  do  so,  but  struck 
against  the  gentleman  who  got  off  before  him,  and  fell  under 
the  wheels  and  was  injured.  It  was  customary  for  this  freight 
train  to  so  pass  the  platform  without  stopping,  and  to  go  on  a 
distance  beyond  a  switch,  to  allow  the  passenger  train  there 
waiting  to  pass  on  westwardly  on  the  main  track.  Then  the 
freight  train  is  backed  up  to  the  platform  to  allow  passengers 
to  get  off.  There  is  no  evidence  that  either  the  plaintiff  or 
his  parents  knew  of  this  customary  movement  of  the  freight 
train.  The  plaintiff  testified  that  the  gentleman  with  him 
said  that  he  guessed  the  train  would  not  stop;  but  that  he 
should  have  attempted  to  get  off  there  any  way,  as  he  was 
frightened  and  excited,  and  thought  that  the  train  would  carry 
him  off,  and  he  would  not  be  able  to  get  back.  None  of  the 
employees  of  the  defendant  paid  any  attention  to  the  plaintiff 
after  he  had  told  his  name  and  destination  and  paid  his  fare 
in  the  caboose.  The  plaintiff  evidently  supposed  that  the 
train  would  stop  at  the  platform  in  the  first  place,  so  that  he 
might  get  off.  When  it  did  not  stop,  he  did  not  know  when 
or  where  it  might  stop,  and  he  feared  that  he  would  be  carried 
away  he  knew  not  where;  and  he  evidently  supposed  that  it 
was  necessary  for  him  to  jump  off  as  he  did,  as  his  last  chance 
of  stopping  at  Janesville.  All  this  seems  perfectly  natural 
and  consistent  with  the  age  and  experience  of  the  infant  plain- 
tiff. He  had  been  to  Janesville  three  times  before,  but  twice 
with  others;  and  once,  when  alone,  the  caboose  stopped  at  the 
platform  and  he  got  off  there.  To  this  boy  plaintiff,  it  was 
unaccountable  that  the  train  did  not  stop  at  the  platform.  He 
knew  no  reason  why  it  should  not,  and  he  knew  of  no  other 
chance  of  getting  off  the  train.  It  was  running  slowly  at  the 
time;  and  if  he  had  time  to  think,  he  evidently  thought  that 
be  could  get  off  safely. 

Wherein  did  the  conductor  fail  in  his  duty  to  the  plaintiff 
under  these  peculiar  circumstances?  is  the  question  that  was 
left  to  the  jury;  and  the  question  on  this  appeal  is.  Wherein 
were  the  jury  warranted  in  finding  that  he  failed  in  his  duty? 
It  seems  to  us  that  he  so  failed  at  the  time  he  asked  the  plain- 
tiff his  name  and  where  he  was  going,  and  received  his  fare. 
He  had  no  reason  to  suppose  that  the  boy  had  ever  been  to 
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Janesville  before  on  this  freight  train,  or  that  he  knew  )f  this 
unusual  movement  of  the  train  past  the  depot,  and  he  might 
well  have  supposed  that  the  boy  would  be  frightened  when 
they  passed  the  depot  without  stopping,  and  fear  that  he  was 
being  carried  past  his  destination,  and  he  might  also  have 
supposed  and  anticipated  that  he  would  attempt  the  danger- 
ous expedient  of  trying  to  jump  off  at  the  depot  from  the 
moving  train.  It  would  seem  that  if  the  conductor  had  ordi- 
nary judgment  and  discretion,  or  had  been  ordinarily  thought- 
ful and  prudent,  he  would  have  so  supposed  and  anticipated. 
The  questions  he  put  to  the  plaintiff  might  well  have  suggested 
to  him  to  ask  him  still  further  if  he  knew  that  the  train  did 
not  stop  at  the  depot,  but  would  pass  by  some  distance,  and 
then  back  up  so  that  he  might  get  off  with  safety.  The  con- 
ductor might  have  cured  or  supplied  this  failure  of  his  duty 
to  the  plaintiff  by  being  present,  or  by  having  some  one  present 
when  the  plaintiff  attempted  to  leave  the  train,  and  preventing 
him  from  doing  so  to  his  injury.  He  evidently  thought  noth- 
ing about  it,  and  cared  nothing  about  it.  The  boy  plaintiff 
was  under  his  care  and  protection,  and  his  inexperience  and 
helplessness  appealed  most  strongly  to  that  care  and  protec- 
tion, and  yet  he  left  him  without  instruction  or  caution  in  such 
a  dangerous  emergency.  Herein  we  think  the  jury  were  justi- 
fied in  finding  such  a  want  of  ordinary  care  and  prudence  as 
to  make  the  defendant  liable.  This  disposes  of  the  main 
question  as  to  the  liability  of  the  defendant  for  negligence  in 
not  sufiiciently  caring  for  the  plaintiff. 

2.  But  it  is  contended  that  the  negligence  of  the  plaintiff  in 
attempting  to  jump  from  the  moving  train  contributed  to  his 
injury.  It  was  the  peculiar  province  of  the  jury  to  determine 
that  question:  Parish  v.  Eden,  62  Wis.  272;  Langhoffv.  M.  ct 
P.  du  C.  R'y  Co.,  19  Id.  489;  Curry  v.  C.  &  N.  W.  R'y  Co.,  43 
Id.  685;  Leavitt  v.  C.  &  N.  W.  R'y  Co.,  64  Id.  228.  As  a  gen- 
eral rule,  it  is  negligence  for  an  adult  person  to  jump  from  a 
train  of  cars  in  motion.  But  this  is  not  an  invariable  rule. 
A  passenger  maybe  exonerated  from  blame  by  being  suddenly 
put  into  a  condition  of  nervous  excitement  and  alarm  by  the 
fault  of  the  company,  and  who  jumps  from  a  moving  train 
under  a  sudden  impulse  to  save  himself  from  serious  incon- 
venience. Whether  a  justification  exist"  may  depend  upon 
the  speed  of  the  train  and  other  circumstances,  or  upon  whether 
he  did  what  careful  and  experienced  persons  generally  would 
be  likely  to  do  under  similar  circumstances;  Wharton  on  Neg- 
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ligence,  sec.  377;  Robson  v.  N.  E.  Ry  Co.,  L.  R.  10  Q.  B.  271; 
Filer  V.  N.  Y.  C.  R'y  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327;  John- 
wn  V.  W.  C.  <t  P.  R'y  Co.,  70  Pa.  St.  365;  Delamatyr  v.  M.  tt 
P.  du  C.  Ry  Co.,  24  Wis.  586;  Shannon  v.  B.  &  A.  R'y  Co.,  78 
Me.  52.  In  view  of  this  exception  to  the  general  principle,  the 
plaintiff  here,  being  of  such  tender  age  and  under  such  great 
fear  and  excitement,  and  with  the  apprehension  that  he  would 
be  carried  away  and  beyond  his  destination  if  he  did  not  get 
off  at  the  platform,  may  well  be  exonerated  from  all  blame. 
The  age  and  infancy  of  the  plaintiff  must  be  considered  in 
fluch  a  case,  even  if  he  is  of  such  age  as  to  be  sui  juris  in  re- 
spect to  many  other  things:  2  Thompson  on  Negligence,  1180. 
What  might  appear  to  be  reasonable  to  a  person  of  such  tender 
age  might  be  most  unreasonable  to  an  adult  person  of  more 
•discretion,  and  it  was  for  the  jury  to  take  such  difference  into 
consideration  in  determining  the  question  of  contributory  neg- 
ligence of  the  plaintiff:  Barry  v.  N.  Y.  C.  etc.  R.  R.  Co.,  92 
N.  Y.  289;  44  Am.  Rep.  377;  Byrne  v.  N.  Y.  C.  etc.  R.  R.  Co., 
«3  N.  Y.  620;  Birge  v.  Gardiner,  19  Conn.  507;  Swoboda  v. 
Ward,  40  Mich.  420;  Lynch  v.  Smith,  104  Mass.  57;  6  Am. 
Rep.  188;  Plumley  v.  Birge,  124  Mass.  57;  26  Am.  Rep.  645; 
Meibus  v.  Dodge,  38  Wis.  300;  20  Am.  Rep.  6.  But  these  con- 
€iderations  are  self-evident,  and  appeal  to  the  common  reason 
and  understanding.  The  plaintiff  acted  in  the  emergency  as 
a  boy  of  his  age  would  be  most  likely  to  act. 

3.  It  is  contended,  also,  that  the  parents  of  the  plaintiff 
ought  to  have  instructed  their  son  as  to  the  dangers  of  the 
route  and  how  to  avoid  them.  The  mother  did  do  so  to  the 
extent  of  her  knowledge,  by  cautioning  him  generally  not  to 
leave  the  train  when  it  was  in  motion.  Had  she  known  that 
it  was  customary  for  the  train  not  to  stop  at  the  depot  on  its 
first  arrival  there,  and  of  its  other  movements,  it  might  have 
been  her  duty  to  have  informed  him  of  it,  as  it  was  the  duty 
of  the  conductor  to  have  done.  But  she  did  not  know  of  such 
an  unaccustomed  irregularity  in  the  movement  of  the  train,  or 
«he  would  most  probably  have  informed  him  of  it. 

4.  It  is  also  alleged  as  error  that  the  court  allowed  proof  of 
what  the  gentleman  who  preceded  the  plaintiff  in  getting  off 
the  train  said  to  him  as  to  whether  the  train  would  stop  there. 
This  was  said  in  immediate  connection  with  the  plaintiff's 
act  in  attempting  to  get  off  the  train,  and  was  explanatory  of 
liis  motives  and  mental  condition  at  the  time,  and  by  all  au- 
thority a  part  of  the  res  gestae:  Twomley  v.  C.  P.,  N.,  &  E.  R.  R. 


April,  1888.]     Hemminoway  v.  Chicago  etc.  R'y  Co.         829 

Co.,  69  N.  Y.  158;  Shannon  v.  B.  &  A.  R.  Co.,  78  Me.  52; 
Greenl.  Ev.,  sec.  108,  note  6;  Stewart  v.  Hanson,  35  Me.  507; 
Church  V.  Rowell,49  Id.  371;  Norwich  Tramp.  Co.  v.  Flint,  13 
Wall.  3;  Cassida  v.  Oregon  R.  &  Nav.  Co.,  14  Or.  551.  This 
evidence  was  not  admitted  for  the  purpose  of  charging  the  de- 
fendant with  liability  for  what  this  stranger  said  at  the  time, 
but  was  admitted  only  as  a  part  of  the  res  gestae,  and  was 
therefore  proper.  The  authorities  cited  by  the  appellant's 
counsel  to  this  point  disapprove  of  such  evidence  only  because 
it  ought  not  to  charge  the  company  with  liability.  The  court 
in  instructing  the  jury  said  to  them  that  the  company  was 
not  responsible  for  the  statements  of  this  stranger,  and  that 
they  were  admitted  only  "  as  tending  to  throw  light  on  the 
condition  of  the  boy's  mind  at  the  time,  and  to  show  all  the 
circumstances  which  influenced  his  action." 

5.  Those  parts  of  the  charge  of  the  court  to  the  jury  relating 
to  the  general  care  and  protection  which  infant  passengers 
ought  to  receive  from  the  servants  of  the  company  as  the 
ground  of  the  above  duty  to  inform  this  plaintiff  of  the  pecu- 
liar and  unusual  movements  of  the  freight  train  on  its  arrival 
at  Janesville,  and  which  were  excepted  to,  appear  to  have 
been  fair  and  strictly  correct  in  the  light  of  all  authorities 
upon  the  subject. 

6.  That  part  of  the  charge  that  called  the  attention  of  the 
jury  to  the  fact  that  the  train  did  not  stop  and  was  not  in- 
tended to  stop  at  the  platform,  and  excepted  to  because  it  was 
again  submitting  such  fact  to  the  jury  as  a  failure  of  duty  on 
the  part  of  the  company,  which  for  such  purpose  had  already 
been  disapproved  by  this  court,  was  evidently  given  for  no 
such  purpose.  The  jury  were  distinctly  charged  that  such 
fact  was  not  admissible  to  show  the  negligence  of  the  company 
or  its  failure  of  duty.  Such  fact  was  alluded  to  only  to  show 
that  in  view  of  it,  it  might  be  the  duty  of  the  company  to  in- 
struct the  plaintiff  how  to  act  in  such  case,  and  to  inform  .him 
that  the  train  would  not  stop  at  the  depot,  and  its  subsequent 
movements,  so  as  to  put  him  on  his  guard  against  an  attempt 
to  leave  the  train  while  thus  in  motion.  For  such  purpose  it 
was  clearly  proper. 

•  7.  That  part  of  the  charge  which  made  it  incumbent  upon 
the  employees  of  the  company  "to  exercise  the  utmost  care, 
diligence,  and  foresight  for  the  safety"  of  the  plaintiff  while 
under  their  charge,  is  excepted  to  on  the  ground  that  such  a 
degree  of  care  was  not  the  rule  in  such  a  case.     Abstractly 
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con^dered,  it  may  be  that  this  part  of  the  charge  was  not 
strictly  correct.  The  court,  however,  had  just  instructed  the 
jury  that  the  negligence  of  the  company  must  be  shown  by  a 
preponderance  of  the  evidence,  and  accompanied  the  objec- 
tionable language  with  the  explanation  that  the  care  of  an  in- 
fant passenger,  so  unattended,  should  be  greater  than  that  re- 
quired to  be  used  towards  an  adult  passenger.  The  language 
used  and  the  rule  stated  could  have  no  other  application  than 
to  the  failure  of  the  company  to  so  instruct,  inform,  and  pro- 
tect the  plaintiff  under  the  peculiar  circumstances  of  the  case. 
That  duty  performed,  would  have  been  the  utmost  care,  dili- 
gence, and  foresight  required  under  the  circumstances.  In 
this  view,  the  rule,  even  if  too  stringent  as  a  rule  of  law,  could 
have  done  no  harm  to  the  defendant.  The  degree  of  care  was 
sufficiently  and  correctly  measured  by  the  discharge  of  this 
one  duty  to  the  plaintiff,  so  that  the  jury  could  not  have  been 
misled  by  the  abstract  rule.  It  is  very  difficult,  if  not  impos- 
sible, to  find  that  the  company  or  its  employees  neglected  any 
other  duty  towards  the  plaintiff  than  such  instruction,  in- 
formation, and  warning  by  the  conductor,  or  by  his  being 
present,  or  having  some  one  present  to  prevent  the  plaintiff 
from  so  attempting  to  leave  the  train  at  the  platform,  and  to 
protect  hini  from  from  such  hazard.  The  jury  must  have  un- 
derstood that  this  was  the  true  measure  of  the  defendant's 
care  and  responsibility,  and  must  have  so  found,  and  we  think 
that  they  were  justified  in  so  finding. 

The  case  seems  to  have  been  most  ably  tried,  and  the  rul- 
ings of  the  court  seem  to  have  been  carefully  considered  and 
correctly  and  judiciously  made.  We  can  find  no  error  in  the 
rulings  of  the  court,  and  on  the  merits  of  the  case  we  would 
not  be  warranted  in  disturbing  the  verdict. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.  ^ 

DUTT    OF    CaSBIEB    TO    INFORM    PASSENGER,     WHERE     THE     INFORMATION 

WOULD  Tend  to  Prevent  his  Exposing  Himself  to  Danger  and  In- 
jury. —  While  carriers  of  passengers  are  required  by  law  to  exercise  the 
highest  degree  of  care,  skill,  and  diligence  to  provide  for  the  safety  of  their 
passengers,  it  is  equally  incumbent  upon  passengers  to  exercise  reasonable 
care  to  avoid  injury.  A  carrier  has  the  right  to  assume  that  his  passengers 
possess  the  ordinary  intelligence  and  prudence  necessary  to  enable  them  to 
take  care  of  themselves  under  the  ordinary  circumstances  and  usual  cifigen- 
oies  attendant  upon  or  arising  out  of  the  particular  mode  of  travel  adopted 
by  them:  Indianapolis  eic  R.  R.  Co.  v.  Rutlu:r/ord,  29  Ind.  82;  92  Am.  Dec. 
336;  WiiU  v.  Lynn  etc.  R.  R.  Co.,  129  Mass.  351;  Mitchell  v^  Chicago  etc  R'^ 
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Co.,  51  Mich.  236;  47  Am.  Rep.  566;  Detrmt  etc.  B.  R.  Co.  v.  Curtis,  23  Wia. 
152;  99  Am.  Dec.  141.  In  delivering  the  opinion  of  the  coart  in  Indianapo- 
Us  etc.  R.  R.  Co.  v.  Rutherford,  supra,  Frazer,  C.  J.,  said:  "A  passenger  is  as 
mnch  bound  to  use  reasonable  care  to  avoid  injury  as  the  carrier  is  to  use  the 
highest  degree  of  skill  and  care  to  save  the  passenger  from  harm.  Nor  does 
the  duty  of  the  carrier  extend  to  the  imprisonment  of  the  passenger,  so  as  to 
prevent  the  latter,  by  his  recklessness  or  folly,  from  voluntarily  exposing 
himself  to  needless  peril.  Though  a  passenger,  he  is  nevertheless  a  free 
man."  And  Campbell,  J.,  in  delivering  the  opinion  of  the  court  in  MUchdl 
V.  Cliicago  etc.  R'y  Co.,  supra,  said:  "The  company,  as  held  in  some  of  the 
cases  above  cited,  cannot  be  expected  to  treat  its  passengers  as  children,  or 
to  put  them  under  restraint.  Passengers  must  take  the  responsibility  of  in- 
forming themselves  concerning  the  every -day  incidents  of  railway  traveling, 
and  the  company  could  not  do  business  on  any  other  basis."  And  in  Detroit 
etc.  R.  R.  Co.  v.  Curtis,  supra,  it  was  held  that  railroad  companies  are  not 
required  to  have  special  agents,  wearing  badges,  to  prevent  passengers  from 
injuring  themselves  by  negligent  acts  in  getting  on  or  oflF  railroad  trains;  but 
that  they  have  a  right  to  assume  that  travelers  can  take  care  of  themselves 
in  Anew  of  the  ordinary  incidents  of  traveling  upon  railroads  that  are  con- 
structed  with  proper  care  and  skill. 

But  tlie  carrier  is  bound  to  warn  his  passengers  of  dangers  that  arise  from 
extraordinary  or  unusual  conditions,  brought  about  by  his  acts,  especially 
where  such  dangers  are  not  known  to  the  passengers,  but  are  known  to  the 
carrier  or  to  his  agents  or  servants:  Moses  v.  Louisville  etc.  R.  R.  Co.,  39  La. 
Ann.  649;  4  Am.  St.  Rep.  231;  Sullivan  v.  Vickshurg  etc.  R.  R.  Co.,  39  La. 
Ann.  800;  4  Am.  St.  Rep.  239;  Summers  v.  Crescent  City  R.  R.  Co.,  34  La.  A"n. 
139;  44  Am.  Rep.  419. 

Where  a  railroad  train  is  removed  from  one  track  to  another  while  the 
passengers  who  came  in  on  it  are  in  the  eating-house  taking  their  supper,  it 
is  the  duty  of  the  company  to  have  employees  to  inform  the  passengers,  on 
their  egress  from  the  dining-room,  of  the  exact  location  of  their  train,  and 
of  a  safe  way  to  reach  it:  Peniston  v.  Cliicago  etc.  R.  R.  Co.,  34  La.  Ann.  777; 
44  Am.  Rep.  444.  Where  a  railroad  company  stops  its  train  at  a  station  so 
that  one  or  more  of  its  passenger-cars  are  left  outside  the  station-grounds  in 
euch  a  position  as  to  obstruct  the  light,  aud  a  passenger,  finding  no  one  to 
inform  him  how  to  safely  reach  the  sleeper  at  the  rear  end  of  the  train,  en- 
deavors  to  reach  the  sleeper  by  passing  along  the  insufficiently  lighted  way, 
and  falls  and  is  injured,  the  company  will  be  liable.  Under  such  circum- 
stances, it  is  the  duty  of  the  company  to  have  necessary  employees  and  ser- 
vants present  to  inform  and  direct  passengers  as  to  the  correct  location  of 
their  trains,  and  the  usual  and  safest  way  of  reaching  or  leaving  them:  Mosea 
V.  Louisville  etc.  R.  R.  Co.,  39  La.  Ann.  649;  4  Am.  St.  Rep.  231.  If  a  railroad 
car  in  which  there  are  passengers  is  brought  to  a  standstill  at  a  place  where  it 
is  unsafe  tor  them  to  alight,  under  circumstances  which  warrant  the  passengers 
in  believing  that  it  is  intended  that  they  shall  get  out,  and  that  they  may  do 
so  with  safety,  it  is  the  duty  of  the  company  to  provide  assistance,  or  to  give 
warning,  or  to  move  the  car  to  a  more  suitable  place;  and  its  failure  to  do  so 
amounts  to  negligence  on  its  part:  Cockle  v.  London  etc.  R'y  Co.,  L.  R.  7  C.  P. 
321;  Praeger  v.  Bristol  etc.  Ry  Co.,  24  L.  T.,  N.  S.,  105;  Terre  Haute  etc 
R.  R.  Go.  V.  Buck,  96  Ind.  346;  49  Am.  Rep.  168;  Cartwright  v.  Cliicago  etc 
R'y  Co.,  52  Mich.  606;  60  Am.  Rep.  274. 

In  Carpenter  v.  Bo-iton  etc.  R.  R.  Co.,  97  N.  Y.  494,  49  Am.  Rep.  640,  the 
plaintiff,  while  waiting  on  the  platform  of  the  defendant's  station  for  th« 
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arrival  of  the  train  for  which  he  had  parchased  a  ticket,  was  injared  by  being 
■tmcK  by  a  loaded  mail-bag  thrown  from  the  postal  car  in  the  approach  iug 
train.  It  appeared  that  the  defendant  knew  of  the  custom  of  throwing  off 
mail-bags  when  passengers  were  on  the  platform,  and  it  did  not  appear  that 
it  had  taken  any  precautions  to  prevent  injury  therefrom.  It  was  hold  that 
the  plaintiff  was  improperly  nonsuited.  Danforth,  J.,  in  delivering  the  opin- 
ion of  the  court,  said:  "The  act  was  itself  dangerous.  There  was,  under  the 
circumstances  of  which  the  defendant  had  notice,  a  natural  and  probable 
connection  between  the  act  of  throwing  out  a  mail-bag  with  its  contents  and 
the  injury  which  actually  happened.  It  could  have  been  foreseen,  and  the 
defendant  owed  a  duty  to  those  who  might  probably  be  on  the  platform, 
either  to  prohibit  the  practice  which  made  the  place  dangerous,  or  exclude 
the  passenger  until  train-time,  or  provide  some  other  way  for  ingress  to  the 
cars,  or  at  least  give  notice  to  him  that  he  mnst  take  care  and  avoid  the  dan- 
gar,  or  in  some  other  way  use  reasonable  caution  to  prevent  damage  from  the 
danger  which  it  knew  or  ought  to  have  known.  Whether  such  reasonable 
care  was  taken  by  notice,  guarding  the  way,  or  otherwise,  must  be  deter- 
mined as  a  matter  of  fact." 

Where  a  railway  train  overshoots  the  station,  or  stops  short  of  it,  coming 
to  a  standstill  after  the  name  of  the  station  has  been  called  out,  but  before  it 
has  been  brought  to  the  place  where  the  passengers  are  expected  to  alight,  it 
would  seem  to  be  the  duty  of  the  company  to  give  warning  to  the  passengers 
uoc  to  get  off  until  the  train  has  been  brought  to  a  place  where  they  can 
safely  do  so.  At  least,  its  failure  to  give  such  warning  is  evidence  from 
which  the  jury  may  infer  negligence  on  its  part,  especially  in  cases  where 
the  train  is  thus  stopped  in  the  night-time:  Praeger  v.  London  etc.  R'y  Co., 
24  L.  T.,  N.  S.,  105;  Weller  v.  Lrnidon  etc.  R'y  Co.,  L.  R.  9  Com.  P.  126;  8 
Moak,  441;  Memphis  etc.  R'y  Co.  v.  Stringfellow,  44  Ark.  322;  51  Am.  Rep. 
698;  Terre  Haute  etc.  R.  R.  Co.  v.  Budc,  96  Ind.  346;  49  Am.  Rep.  168;  Cen- 
trot  R.  R.  Co.  V.  Van  Horn,  38  N.  J.  L.  133;  Taber  v.  Delaware  etc.  R.  R.  Co., 
71  N,  Y.  489;  Boss  v.  Providence  etc.  R.  R.  Co.,  15  R.  I.  149.  Brett,  J.,  in 
Weller  v.  London  etc.  R'y  Co.,  supra,  said:  *'  I  agree  that  to  call  out  the  name 
of  the  station  before  the  train  has  come  to  a  standstill  is  no  evidence  of  neg- 
ligence on  the  part  of  the  company.  I  cdso  agree  that  merely  overshooting  the 
platform  is  not  negligence.  But  if  the  porter  has  called  out  the  name  of  the 
station,  and  the  engine-driver  has  overshot  the  station,  and  the  train  has 
come  to  a  standstill,  the  company's  servants  are  guilty  of  negligence  if  they 
do  not  warn  passengers  not  to  alight.  At  all  events,  the  jury  may  from  the 
facts  infer  negligence."  And  Honyman,  J.,  in  the  same  case  said:  "But 
the  train  having  overshot  the  platform,  and  the  station  having  been  called 
out,  the  omission  of  the  company's  servants  to  caution  the  passengers  not  to 
alight  until  the  train  had  been  brought  up  at  the  proper  place  was  evidence 
of  negligence.  Speaking  for  myself,  I  should  say  it  wsis  not  only  evidence  of 
negligence,  but  negligence  itself."  And  Cockburn,  O.  J.,  in  Praeger  v.  Lon- 
don  etc.  R'y  Co.,  24  L.  T.,  N.  S.,  105,  said:  "It  was  incumbent  on  the  guard, 
if  he  intended  passengers  to  get  out,  to  warn  them  of  the  position  of  tue 
platform.  He  gave  no  such  warning,  and  the  omission  seems  to  me  to  amount 
to  negligence."  In  Taber  v.  Delaware  etc.  R.  R.  Co.,  71  N.  Y.  489,  the  plain- 
tiff was  a  passenger  on  the  defendant's  road,  having  a  ticket  for  W.  She 
was  not  familiar  with  that  station,  but  knew  it  wsis  the  next  station  to  C.  F., 
and  about  three  fourths  of  a  mile  therefrom.  The  night  was  dark;  there  was 
no  depot  at  W.,  nor  station-light,  nor  anything  to  indicate  the  stopping- 
place  to  a  person  not  familiar  with  it.     She  knew  when  the  train  passed  C.. 
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P.,  and  as  her  evidence  tended  to  show,  after  the  proper  interval  to  run  th« 
distance  to  W.,  the  train  came  to  a  full  stop;  it  had  in  fact  run  by  the  sta- 
tion. Before  reaching  it  the  brakenian  announced  the  station;  several  pas- 
Bengers  arose  to  leave;  the  plaintifiF  then  rose  from  her  seat  near  the  center 
of  the  car,  walked  out  upon  the  platform,  took  hold  of  the  rail,  stepped 
down  one  step,  and  was  in  the  act  of  stepping  to  the  second,  when  the  traia 
with  a  violent  jerk  staited  back,  throwing  her  down  and  off,  and  she  was 
injured.  It  was  held,  in  an  action  to  recover  damages,  that  it  was  a  ques- 
tion for  the  jury,  whether,  in  the  exercise  of  reasonable  care  and  prudence, 
the  defendant  should  not  have  given  notice  to  passengers  desiring  to  alight 
at  the  station  that  the  train  had  not  come  to  a  final  stop,  but  would  back  up; 
and  that  the  plaintiff  was  justified,  under  the  circumstances,  in  supposing 
she  had  reached  her  destination,  and  in  attempting  to  leave  the  car;  at  least, 
that  the  question  of  contributory  negligence  on  her  part  was  proper  for  the 
jury.  Andrews,  J.,  who  delivered  the  opinion  of  the  court  in  that  case, 
said:  "But  the  fact  that  the  train  overshot  the  station,  rendering  it  neces- 
sary, after  it  came  to  a  standstill,  to  start  it  back  to  the  usual  stopping- 
place,  in  connection  with  the  other  circumstances,  made  it  a  question  for  the 
jury,  whether,  in  the  exercise  of  reasonable  care  and  prudence,  the  defend- 
ant should  not  have  given  notice  to  passengers  desiring  to  alight  at  the  sta- 
tion that  the  train  had  not  come  to  a  final  stop,  and  that  it  would  back  up." 
But  in  Mitchell  v.  Chicago  etc.  R'y  Co.,  51  Mich.  236,  47  Am.  Rep.  566,  the 
plaintiff  was  traveling  on  the  defendant's  road  with  a  ticket  from  Chicago  to 
Lansing,  having  attached  a  coupon  from  Lansing  to  Fowlerville.  As  she 
would  have  to  cross  over  a  considerable  distance  from  the  defendant's  depot 
at  Lansing  to  the  station  on  the  road  from  Lansing  to  Fowlerville,  the  con- 
ductor of  the  train  offered  to  take  her  to  the  junction  where  the  two  roads 
met.  Just  before  arriving  at  the  junction,  the  name  of  the  station  was 
called  out  by  the  proper  person,  and  the  cars  came  to  a  full  stop,  as  required 
by  law  before  reaching  crossings.  The  plaintiff  at  once  left  her  seat,  and 
hurried  to  leave  the  car.  It  did  not  appear  that  any  person  employed  on 
the  train  noticed  her.  She  went  down  the  steps  where  there  was  no  plat- 
form or  other  convenience  for  landing,  and  just  as  she  stepped  off,  the  train 
started  again  to  go  forward  to  the  depot,  and  she  fell  and  broke  her  ankle. 
When  the  train  stopped,  the  conductor  came  in  to  help  her  out,  and  finding 
she  was  not  in  the  car,  backed  down  and  picked  her  up,  and  took  her  to 
Lansing  for  suigical  treatment.  It  was  daylight  when  the  accident  hap- 
pened. Tlie  company  was  held  not  to  be  liable.  Campbell,  J.,  delivering 
the  opinion,  said:  "The  only  cause  of  the  mischief,  leaving  defendant's  care- 
fulness or  negligence  out  of  view,  wjis  her  mistaken-supposition  tliat  the  cars 
had  stopped  for  the  station,  and  that  she  should,  therefore,  get  out.  There 
was  nothing  at  the  spot  to  indicate  a  landing-place,  and  there  was,  at  the 
proper  place,  a  short  distance  farther  on,  a  building  and  platform  appropri- 
ate and  used  for  that  purpose.  The  stoppage  of  the  ciirs  was  re(iuirutl  by 
statute,  as  well  as  by  usage,  as  a  precaution  against  collisions.  The  calling; 
of  the  station  was  not  shown  to  have  been  out  of  the  usual  course,  and,  fronii 
the  distance  mentioned,  we  can  hardly  conceive  it  should  have  been  delayed. 
No  one  representing  the  company,  whether  conductor  or  brakenian,  is  showa 
to  have  known  or  suspected  that  plaintiff  had  put  herself  in  peril,  or  loft  her 
place.  Nothing  is  shown  which  put  them  in  fault  for  not  knowing  this.'* 
In  the  case  of  Memphis  etc.  R'y  Co.  v.  StringfeUow,  44  Ark.  322,  61  Am.  Rep. 
698,  this  case  is  distinguished  from  the  one  under  consideration  by  reason  of 
the  facts  that  the  accident  happened  in  daylight,  that  no  invitation  was  given 
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to  alight,  and  that  tho  conductor,  before  reaching  the  place,  notified  the  pas* 
senger  that  he  would  escort  her  to  the  depot  of  the  connecting  line. 

In  niinoia  C.  R.  R.  Co.  v.  Green,  81  IlL  19,  26  Am-  Rep.  255,  the  plaintiflP 
below  was  a  passenger  on  the  train  of  the  defendant  below,  and  being  asleep 
at  the  time,  was  carried  past  his  station.  Wlien  the  train  stopped  over  a 
bridge  to  take  water,  he  got  up,  and  without  any  direction  from  any  one 
connected  with  the  company,  stepped  ofif  the  car,  and  was  injured.  It  was 
held  that  he  could  not  recover.  Sheldon,  J.,  who  delivered  the  opinion  of 
the  court,  said:  "  It  is  then  insisted  that  the  stoppage  of  a  passenger  traia 
at  such  a  place  as  the  one  in  question,  without  some  precaution  to  notify 
passengers  of  danger,  was  an  act  of  gross  negligence.  But  why  notify  pas- 
sengers  of  danger?  It  was  a  stopping-place  for  getting  water,  not  for  pas- 
sengers. The  bridge  was  intended  solely  for  the  passage  of  cars,  not  for  the 
alighting  of  passengers  upon  it.  The  place  for  the  passenger  here  was  inside, 
not  outside,  of  the  car.  The  train  and  the  appellee  in  his  proper  place  inside 
the  car  were  as  safe  upon  the  bridge  as  they  would  have  been  anywhere 
away  from  it.  The  fact  that  the  cars  were  upon  the  bridge  involved  no 
danger  or  risk  to  the  passenger  so  long  as  he  remained  in  his  right  place 
within  the  car."  So  where  a  railroad  train  is  stopped  on  a  dark  night, 
merely  waiting  for  a  train  from  the  opposite  direction  to  pass,  at  a  place 
several  rods  from  a  passenger  station,  and  no  notice  is  given  by  the  servants 
of  the  company  to  passengers  that  they  may  leave  the  cars,  one  who  leaves 
the  cars  and  receives  a  personal  injury  by  walking  into  an  open  cattle-guard 
cannot  recover  damages  of  the  company  therefor:  Frost  v.  Orand  Trunk 
R.  R.  Co.,  10  Allen,  387;  87  Am.  Dec.  668. 

If  trains  are  running  out  of  time,  the  employees  of  the  company  are  bound 
to  be  on  the  lookout,  and  give  seasonable  notice  of  any  meeting  of  trains  out 
of  time  or  place,  so  as  to  guard  against  accidents  and  injury  to  passengers: 
Oonzales  v.  New  York  etc.  R.  R.  Co.,  39  How.  Pr.  407.  Foster,  J.,  in  deliv- 
ering the  opinion  of  the  court  in  this  case,  said:  "  It  was  the  duty  of  the 
conductor  of  the  accommodation  train  and  of  the  engineer  to  know  whether 
that  train  was  out  of  time,  and  whether  it  was  probable  that  the  express 
train  would  pass  the  station  while  their  train  was  there;  and  it  was  their 
duty,  under  the  circumstances,  to  look  out  for  the  express  train,  and  to 
signal  it  if  it  was  near;  and  it  was  also  their  duty  to  see  that  the  passengers 
should  be  prevented  from  leaving  the  train  on  the  west  side,  or  at  least  to 
give  them  notice  of  the  approaching  train,  and  to  request  them  either  to  sit 
still  until  that  train  had  passed,  or  to  leave  the  train  on  the  east  side,  and 
the  omission  to  do  so,  of  which  there  is  no  dispute,  was  negligence."  And 
if  a  person  is  put  in  a  place  of  peril  by  invitation  of  the  servants  of  a  rail- 
way company,  the  law  requires  them  to  exercise  a  degree  of  care  correspond- 
ing to  the  danger  to  which  they  have  exposed  him.  If  they  are  about  to  make 
a  "running  switch,"  or  do  any  other  act  fraught  with  special  peril  to  him, 
they  must  advise  him  of  the  impending  danger,  and  give  him  an  opportunity 
to  guard  against  or  escape  from  it:  Lake  Shore  etc  R.  R.  Co.  v.  Brown,  1^ 
111.  162;  5  Am.  St.  Rep.  51C.  Shope,  J.,  in  delivering  the  opinion  of  the 
court  in  this  case,  said:  "If  the  deceased,  at  the  time  of  the  accident,  was 
in  a  place  of  peril,  that  fact  was  known  to  appellant's  servants.  If  he  was 
there  by  their  invitation  or  direction,  the  law  would  require  of  them  the 
exercise  of  a  degree  of  care  corresponding  to  the  danger  to  which  they  had 
thos  exposed  him.  The  care  ordinarily  required  of  a  carrier  of  passengers  is 
to  be  measured  by  the  known  peril  to  the  party  it  undertakes  to  carry.  The 
proof  shows  that  the  making  of  a  running  sMritch  is  usually  attended  with 
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danger,  and  would  be  especially  so  to  persons  standing  npon  the  foot-board 
of  the  engine.  This  was  known  to  appellant's  servants,  but  it  is  not  shown 
to  have  been  known  by  deceased.  Nor  is  it  shown  that  he  knew  or  was  told 
a  running  switch  was  to  be  made.  It  became  the  duty,  then,  of  the  servants 
of  appellant  to  advise  deceased  of  the  facts  before  attempting  the  running 
switch,  so  that  he  might  have  taken  extra  precaution,  or  have  gotten  off  the 
«ngine  before  the  switch  was  attempted. " 

But  if  a  passenger  voluntarily  takes  an  exposed  position  on  the  cars  of  a 
railway  company,  with  no  occasion  therefor  nor  inducement  thereto,  caused 
by  the  managers  of  the  road,  except  a  bare  license  by  non-interference,  or 
express  permission  of  the  conductor,  he  takes  the  special  risks  of  that  p(?- 
■ition  npon  himself:  Hickey  v.  Boston  etc.  R  J}.  Co.,  14  Allen,  429.  And  in 
the  case  of  Kentucky  C.  R.  R.  Co.  v.  Thomas,  79  Ky.  160,  Gofer,  C.  J.,  deliv- 
ering  the  opinion  of  the  court,  said:  "  Ordinarily  it  is  the  duty  of  a  con- 
ductor to  warn  a  passenger  known  to  be  occupying  a  dangerous  position  on 
the  train,  and  to  request  him  to  take  a  seat  in  the  passenger-car,  and  hia 
failure  to  do  so  may  sometimes  be  equivalent  to  the  consent  of  the  company 
that  the  passenger  may  occupy  that  position.  But  he  is  not  bound,  at  the 
peril  of  the  company,  to  know  that  a  passenger  is  in  an  exposed  position,  and 
unless  he  does  know  it,  the  passenger  has  no  right  to  complain  that  he  was 
not  warned."  And  of  course,  where  a  passenger  is  warned  that  the  place 
he  takes  on  a  car  is  dangerous,  and  that  it  is  against  the  rules  of  the  com- 
pany to  be  in  it,  and  he  nevertheless  persists  in  remaining  there,  if  he  is  in- 
jured the  company  will  not  be  liable:  Wills  v.  Lynn  etc.  R.  R.  Co.,  129  Mass. 
351. 

It  is  the  duty  of  a  railroad  company,  through  its  agents  and  servants,  to 
give  reasonable  signals  of  the  departure  of  its  trains  from  its  stations  and 
stopping-places,  and  the  signals  given  should  be  such  as  would  ordinarily 
attract  the  attention  of  passengers  and  those  interested  in  the  movements  of 
the  trains:  2  Wood's  Railway  Law,  1134,  1156;  Andtist  v.  Utmn  Pacific  R'p 
Co.,  30  Fed.  Rep.  345;  State  v.  Grand  Trunk  Ry,  58  Me.  176;  4  Am.  Rep. 
258;  Doss  v.  Missouri  etc.  R.  R.  Co.,  59  Mo.  27;  21  Am.  Rep.  371;  Imhoff  v. 
Chicago  etc.  R.  R.  Co.,  22  Wis.  681.  In  the  case  of  State  v.  Grand  Trunk  Ry, 
tupra,  a  train  of  the  defendant  stopped  on  a  side-track  to  wait  for  another 
train  to  pass,  and  the  passengers  got  off  the  train  without  objection  on  the 
part  of  the  the  railroad  employees.  Kent,  J.,  who  delivered  the  opinion  of 
the  court,  said:  "We  think  it  but  reasonable  in  such  cases  to  require  that 
the  proper  ofiScer  or  servant  of  the  corporation  should  give  reasonable  no- 
tice in  time  for  such  passengers  to  return  to  the  cars,  which  they  left,  safely, 
by  using  due  and  proper  diligence,  caution,  and  care.  But  they  are  not 
bound  or  required  to  go  after  those  who  have  gone  away  and  out  of  sight,  and 
out  of  reach  of  the  voice,  which  gives  the  usual  loud  and  distinct  notice  for 
all  to  repair  on  board.  If  there  be  an  established  signal  by  blowing  the 
whistle  for  passengers  to  take  their  places  in  the  cars,  that  should  also  be 
sounded."  In  Dosa  v.  Missouri  etc.  R.  R.  Co.,  supra,  the  plaintiff  wont  on  board 
the  defendant's  train  to  find  seats  for  his  sister-in-law,  who  was  a  passenger 
on  the  train,  and  was  injured  in  attempting  to  get  off  the  train  after  it  had 
started.  Napton,  J.,  in  delivering  the  opinion  of  the  court,  said:  "  If  the 
time  was  not  enough,  or  if  the  defendant's  agents  failed  to  give  notice  of  the 
starting  of  the  train,  by  the  usual  signals,  of  an  oral  cry  of  'All  aboard,' 
from  the  conductor,  and  the  ringing  of  the  bell  by  the  engineer,  it  was  not 
•nch  ordinary  care  as  the  defendant  was  bound  to  exercise,  both  towanis 
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passengers  and  persons  in  the  sitnation  of  plaintiff.     And  these  questions  of 
fact  were,  therefore,  properly  submitted  to  the  jury  by  the  court." 

In  Andruit  v.  (Tnion  Pacific  R'y  Co.,  30  Fed.  Rep.  345,  an  emigrant  train 
on  which  the  plaintiff  was  a  passenger  stopped  all  night  at  a  station,  and  in 
the  morning  started  without  giving  notice  to  the  passengers,  some  of  whom, 
including  the  plaintiff,  had  got  off  to  take  the  fresh  air.  Before  all  the  pas- 
sengers had  got  to  their  place*  in  their  respective  cars,  the  company's  em- 
ployees in  charge  of  the  train  began  to  break  it  iip,  and  while  the  plaintiff 
was  stepping  from  one  car  to  another,  with  a  brakeman  near  by  him,  wha 
gave  him  no  warning,  the  cars  were  separated,  and  he  fell  and  was  injured. 
It  was  held  that  the  company  was  negligent.  Brewer,  J.,  who  delivered  the 
opinion,  said:  "I  do  not  hesitate  to  affirm  that  before  a  railroad  company 
can  be  excused  from  culpable  negligence  in  thus  breaking  up  a  passenger 
train  which  has  been  kept  for  hours  at  a  station,  it  must  have  given  ample 
notice,  by  whistle  or  ringing  of  bells,  or  otherwise,  to  all  passengers  of  the 
intention  to  start,  or  in  some  other  way  seen  that  they  had  secured  their  re- 
dpective  places  in  the  cars." 

It  is  not  the  duty  of  a  railway  conductor  to  wake  passengers  on  their  arri- 
val at  their  destination,  and  the  company  is  not  liable  for  his  failure  to  wake 
a  passenger,  although  he  promised  to  do  it:  Nunn  v.  Georgia  R.  R.,  71  Ga. 
710;  61  Am.  Rep.  284;  Seoier  v.  Vickahurg  etc.  R.  R.  Co.,  61  Miss.  8;  48  Am. 
Rep.  74:  nor  is  he  bound,  when  his  train  stops  at  a  station,  to  go  through 
it  and  see  that  every  person  has  passed  safely  out  of  the  car,  or  to  personally 
notify  each  passenger:  Southern  R.  R.  Co.  v.  Kendrick,  40  Miss.  374;  90  Am. 
Dec.  332;  Huri  v.  St.  Louia  etc.  R'y  Co.,  94  Mo.  255;  4  Am.  St.  Rep.  374; 
Pamsylvama  R.  R.  Co.  v.  Kilgore,  32  Pa.  St.  292;  72  Am.  Dec.  787.  Where 
a  person  enters  a  railroad-car,  not  as  a  passenger,  but  to  assist  to  a  seat  an 
aged  and  infirm  relative,  the  company  is  not  bound  to  give  him  any  special 
notice  of  the  time  of  the  departure  of  the  train:  Lucas  v.  Neto  Bedford  etc 
R.  R.  Co.,  6  Gray,  64;  66  Am.  Dec.  406.  In  Eaion  v.  Boston  etc  R.  R.  Co., 
11  Allen,  500,  87  Am.  Dec  730,  it  was  held  to  be  a  question  for  the  jury  to 
determine  whether  or  not  it  was  the  duty  of  the  defendant  to  notify  passen- 
gers on  board  of  a  train,  stopped  by  an  obstruction  on  its  track,  of  the  expe- 
diency of  their  leaving  the  cars  to  avoid  the  impending  danger  from  the 
approach  of  another  train  from  the  opposite  direction,  on  the  same  track. 

If  a  passenger  is  sick,  unable  to  walk,  and  requires  assistance  to  get  from 
the  car,  and  longer  delay  than  usual  is  necessary  at  the  station  to  enable  him 
to  be  safely  removed,  he  should  give  timely  notice  to  the  conductor:  Nev 
Orleana  etc  R.  R.  Co.  v.  Suuharot  42  Miss.  607;  97  Am.  Deo.  478. 
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J.  S.  Keator  Lumber  Company  v.  St.  Croix 
Boom  Corporation. 

[72  Wisconsin,  62.] 
<^owER  OP  Wisconsin  and  Minnesota  to  Authorize  Consthoction  o> 
Booms  in  St.  Ckoix  River.  —  The  provision  of  the  ordinance  of  1787, 
which  was  substantially  incorporated  into  the  enabling  acts  for  the  ad- 
mission of  the  states  of  Wisconsin  and  Minnesota,  and  into  the  consti- 
tations  of  those  states,  that  "the  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  forever  free,  ....  without  any 
tax,  impost,  or  duty  therefor,"  was  not  intended  to  prevent  obstructions 
to  the  navigation  of  such  waters,  but  to  prohibit  the  levying  of  any  tax 
on  such  navigation;  and  until  Congress  sees  6t  to  legislate  on  the  sub- 
ject, those  states  may  authorize  the  construction  in  such  waters  of  booms 
for  intercepting,  storing,  and  handling  logs,  although  such  booms  may 
materially  interfere  with  navigation  by  steamboats  and  other  water- 
craft. 

CJONCXTRRENT    JURISDICmON    OF    STATES    OVER    RiVER    FORMINO   BOUNDARY 

BETWEEN  Them.  —  Wisconsin  and  Minnesota  having,  by  their  constitu- 
tions, concurrent  jurisdiction  over  the  St.  Croix  River,  forming  the 
boundary  between  them,  either  state,  acting  independently  of  the  other, 
may,  in  the  absence  of  legislation  by  Congress  to  regulate  commerce  on 
said  river,  authorize  the  construction  of  booms  for  the  interception, 
storage,  and  handling  of  logs  in  said  river,  within  its  own  territory;  but 
it  cannot,  as  against  the  other,  rightfully  assume,  or  authorize  the  as- 
sumption of,  permanent  and  exclusive  occupancy,  possession,  and  con- 
trol of  the  entire  navigable  portions  of  the  river.     Orton,  J.^  dissenting. 

-i^UESTION   whether  OnB  StATB  HAS  INFRINGED  JURISDICTION  OF  ANOTHER 

OVER  Boundary  River,  not  Available  to  Mere  Private  Party.  — 
If  Minnesota  attempts  to  grant  a  corporation  authority  to  construct 
booms  in  the  boundary  river  between  it  and  Wisconsin,  within  the  ter- 
ritory of  the  latter  state,  or  if  such  corporation,  under  its  charter, 
assumes  such  authority,  mere  private  parties,  claiming  to  be  damaged 
by  the  obstruction  thereby  caused  to  navigation,  cannot,  in  an  action 
against  such  corporation,  be  heard  upon  the  question  as  to  whether  Min- 
nesota has  infringed  upon  the  rightful  jurisdiction  of  Wisconsin. 

Boom  Corporation  not  Liable  for  not  Going  Outside  of  its  Charter 
Powers.  —  A  boom  corporation,  bound  by  its  charter  to  use  all  possible 
means  for  the  speedy  removal  of  logs,  is  not  liable  for  the  obstruction 
to  navigation  caused  by  an  unusual  jam  of  logs  in  its  boom  merely  be- 
cause it  fails  to  go  outside  of  its  charter  powers  and  invade  the  territory 
of  an  adjoining  state  by  taking  possession  of  a  lake  there,  for  the  pur- 
pose of  keeping  its  booms  clear. 

Nonsuit  Improper  when.  —  Where  the  liability  of  a  defendant  corpora- 
tion, if  any,  must  arise  out  of  its  failure  to  perform  duties  imposed  by 
its  charter,  or  out  of  the  negligent  manner  in  which  it  performed  thoea 
duties,  and  the  facts  and  the  inferences  are  in  dispute,  a  nonsuit  should 
not  be  granted. 

Action  brought  to  recover  damages  alleged  to  have  been 
•ustained  by  Walker,  Judd,  and  Veazie.  in  the  summer  of 
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1883,  by  reason  of  a  jam  of  saw-logs  in  the  St.  Croix  River, 
caused  by  the  acts  and  negligence  of  the  defendant  and  its 
booming  works,  and  which  damages  were  transferred  to  the 
plaintifife.  It  is  alleged  in  the  complaint,  among  other  things, 
in  effect,  that  Walker,  Judd,  and  Veazie  had  for  many  years 
been  engaged  in  cutting,  hauling,  banking,  and  driving  dowu 
Baid  river  large  quantities  of  saw-logs  each  year  for  the  pur- 
pose of  manufacturing  the  same  into  lumber  at  their  mills  at 
Marine,  on  the  Minnesota  side  of  the  river,  and  shipping  such 
lumber  therefrom,  by  steamboats,  or  barges  in  tow  of  steam- 
boats, and  in  rafts  and  floats,  to  St.  Paul,  and  various  places 
along  the  St.  Croix  and  Mississippi  rivers;  that  they  were 
merchants  at  Marine,  and  transported  their  goods  to  and  from 
that  place  in  steamboats;  that  they  had  no  other  means  of 
transportation;  that  they  owned  the  steamboat  G.  B.  Knapp- 
that  in  June,  July,  and  August,  1883,  the  defendant,  under 
its  charter  from  Minnesota,  granted  February  27,  1856,  and 
February  28,  1870,  at  a  point  below  Marine,  and  about  threo 
miles  above  Stillwater,  on  the  Minnesota  side  of  said  river, 
erected  and  maintained  a  boom  and  other  obstructions  in  and 
entirely  across  •  the  river,  with  full  knowledge  that  the  river 
would  thereby  be  wholly  obstructed,  and  would  entirely  cut 
off  the  navigation  of  boats  thereon,  contrary  to  the  provisions 
of  its  charter;  that  the  defendant  had  so  obstructed  the  river 
in  1880,  1881,  and  1882;  that  for  the  five  years  previous,  the 
usual  quantity  of  logs  cut  and  put  into  said  river  above  said 
boom  had  been  from  two  hundred  and  fifty  million  to  three 
hundred  million  feet  per  year;  that  in  the  spring  of  1883,  tho 
defendant  had  reasonable  cause  to  believe,  and  knew,  that 
the  quantity  of  logs  to  be  received  in  its  booms  that  season 
would  be  about  three  hundred  million  feet;  that,  June  13, 
1883,  the  defendant's  boom  became  crowded  and  jammed 
with  logs;  that  the  same  was  caused  by  the  careless  and  neg- 
ligent handling  of  said  boom  and  the  logs  therein  by  the  de- 
fendant, for  the  reason  that  the  defendant  had  neglected,  and 
purposely  failed  and  refused,  to  make  proper  preparations  for 
the  receiving  of  said  logs  and  the  assorting  of  the  same  in 
such  a  manner  as  to  prevent  the  obstruction  of  the  naviga- 
tion of  the  river  and  the  channel  thereof;  that  at  that  timo 
the  boom  became  filled  with  logs,  and  so  jammed  and  crowded 
together  that,  commencing  at  a  point  on  the  Wisconsin  side 
about  three  miles  above  Stillwater,  and  extending  northward 
to  a  point  not  less  than  five  miles  above  Marine,  being  a  dis* 
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tance  of  about  fifteen  miles,  the  river  and  the  channel  thereof 
were  filled  and  obstructed  the  entire  distance  mentioned,  so 
that  no  part  of  the  river  between  those  points  could  be  navi- 
gated by  steamboats,  barges,  or  other  vessels;  that  the  river 
between  those  points  remained  so  obstructed,  and  in  such  a 
condition,  that  no  part  of  it  could  be  navigated,  until  August 
7, 1883,  being  a  period  of  fifty-five  days;  that  said  jam  caused 
the  water  to  set  back,  and  damage  the  premises  of  Walker, 
Judd,  and  Veazie;  that  said  claims  for  damages  were  sold 
and  assigned  to  the  plaintiffs.  Numerous  items  of  specific 
damages  are  alleged,  and  judgment  demanded  for  one  hun- 
dred and  forty-eight  thousand  five  hundred  dollars.  The 
answer  consists  largely  of  admissions  and  denials,  and  a 
justification  of  all  it  did  or  neglected  under  acts  of  the  terri- 
tory and  state  of  Minnesota,  constituting  its  charter  and  au- 
thority, to  wit,  the  act  of  May  17,  1851,  incorporating  the  St. 
Croix  Boom  Company,  an  act  to  organize  the  St.  Croix  Boom 
of  February  27,  1856,  and  the  several  amendments  and  re- 
enactments  thereof,  including  that  of  February  28,  1870, 
whereby  the  defendant  was  incorporated  and  organized;  and 
then,  among  other  things,  the  answer  alleges,  in  efiiect,  that 
the  St.  Croix  River  is  two  hundred  miles  in  length;  that  from 
its  junction  with  the  Mississippi,  at  its  mouth,  for  a  distance 
of  one  hundred  and  fifty  miles  northerly,  it  constitutes  the 
boundary  line  between  the  states  of  Minnesota  and  Wisconsin; 
that  said  river  has  numerous  tributaries  flowing  into  it  from 
the  east  and  the  west, — the  most  notable  of  which  are  named, 
— being  twenty-three  in  number,  all  of  which  are  lumbering 
streams,  navigable  for  the  transportation  of  logs,  timber,  and 
lumber,  some  of  them  being  more  than  one  hundred  miles 
in  length,  and  many  having  tributaries  which  are  lumbering 
streams,  and  navigable  for  logs;  that  said  river  and  its  tribu- 
taries drain  an  area  of  country  of  more  than  twenty  thousand 
square  miles  in  extent;  that  the  same  is  rich  in  pine  and  other 
timber;  that  the  annual  cut  of  such  logs  had  for  the  past  few 
years  exceeded  four  hundred  million  feet,  the  separate  owners, 
grades,  and  lots  of  which  are  distinguished  by  some  seventeen 
hundred  difi'erent  marks;  that  such  logs  are  floated  down  the 
rivers  in  the  spring  floods,  and  become  intermingled  in  one 
common  mass;  that  the  St.  Croix  River  is  only  navigable  for 
Mississippi  steamboats  up  to  the  city  of  Stillwater;  that  Ma- 
rine is  twelve  miles  above  Stillwater;  that  from  Stillwater  to 
Taylor's  Falls,  a  distance  of  thirty  miles,  the  same  is  naviga- 
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ble  only  for  boats  of  the  smallest  class  used  in  navigable 
streams;  that  even  for  such  boats,  save  in  periods  of  high 
water,  navigation  is  at  all  times  precarious  and  uncertain, 
and  at  times  substantially  impracticable  with  any  sort  of 
boat;  that  between  Stillwater  and  Taylor's  Falls  the  river  ir 
narrow,  shallow,  abounds  in  sloughs,  islands,  sand-banks,  anc 
is  tortuous,  intricate,  and  hard  to  navigate;  that  the  naviga- 
tion thereon  is  very  inconsiderable,  and  for  the  last  five  yeare 
had  been  almost  entirely  confined  to  a  single  boat,  running, 
regularly  between  those  points;  that,  under  its  charter,  it  wai 
the  duty  of  the  defendant  to  collect,  take  charge  of,  sort,  sepa 
rate,  and  raft,  at  its  boom,  all  logs,  timber,  and  lumber  com- 
ing down  the  river  to  that  point;  that  the  foot  of  its'booir 
was  about  one  mile  above  Stillwater,  and  extended  up  to  Tit- 
comb's  Landing,  which  is  about  five  miles  above  Stillwater 
and  six-  miles  below  Marine;  that  in  the  construction  and 
maintenance  of  said  boom,  the  defendant  had  employed  the 
highest  degree  of  skill  and  labor,  and  adopted  the  most  ap- 
proved plan  for  a  boom  at  that  point,  and  operated  the  same 
with  the  highest  skill  and  diligence,  and  as  required  by  its 
charter;  that  it  nowhere  extended  entirely  across  the  river,  or 
interfered  with  the  navigation  thereof;  that  the  upper  boom 
mentioned  in  the  charter  had,  many  years  before,  been  aban- 
doned; that  from  the  head  of  the  lake  down  for  about  three 
miles  were  fixed  a  large  number  of  booms  owned  by  private 
parties,  for  the  holding  of  logs;  that  the  log-jam  of  June,  1883, 
resulted  from  an  unusual  rise  in  the  St.  Croix  and  all  its 
tributaries,  occurring  nearly  simultaneously,  whereby  nearly 
all  the  logs  therein  were  driven  down  said  several  streams  by 
the  owners  thereof,  including  Walker,  Judd,  and  Veazie,  with 
the  greatest  rapidity,  and  without  any  fault  or  agency  of  the 
defendant,  and  the  same  resulted  in  filling  the  river  from  the 
head  of  the  defendant's  boom  upwards  for  a  distance  of  sev- 
eral miles  above  Marine;  that  there  was  no  other  closing  up 
of  said  river  during  that  year;  that,  during  the  time,  the  river 
was  so  full  of  logs  from  the  head  of  the  defendant's  boom  up 
the  stream  that  the  same  could  not  be  navigated  by  steam- 
boats, but  that,  during  all  of  that  period  and  that  season,  a 
convenient  and  feasible  channel  was  kept  open  for  steamboats, 
barges,  and  general  purposes  from  the  foot  of  the  defendant's 
boom  to  the  head  thereof. 

The  following  portions  of  the  defendant's  charter  are  neces- 
sary to  an  understanding  of  the  opinion:  — 
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"Sec.  11.  The  said  St.  Croix  Boom  Corporation  are  hereby 
authorized  and  empowered  to  construct,  and  shall  construct, 
maintain,  and  keep  in  good  order  and  repair,  as  provided 
herein,  two  good,  substantial  booms  upon  the  River  St.  Croix: 
one  at  such  points  between  the  head  of  Cedar  Bend,  so  called, 
and  Rock  Island,  as  they  may  select,  to  be  known  and  desig- 
nated as  the  upper  boom ;  the  other  at  such  points  between 
the  head  of  Lake  St.  Croix  and  Titcomb's  Landing,  so  called, 
as  they  may  select,  to  be  known  and  designated  as  the  lower 
boom.  And  said  corporation  may  further  construct,  main- 
tain, and  keep,  between  Titcomb's  Landing  and  the  landing  at 
Marine  Mills,  such  additional  booms  as  they  may  deem  neces- 
sary or  convenient  for  the  purpose  of  holding,  controlling,  or 
securing  any  logs  or  timber  that  may  float  or  be  driven  down 
the  St.  Croix  River  and  its  tributaries,  and  may  intercept, 
stop,  and  take  exclusive  possession  of  any  such  logs  or  timber, 
and  secure  the  same  within  any  of  their  said  booms,  whenever 
said  corporation  shall  deem  it  prudent  or  necessary  so  to  do, 
in  which  case  it  shall  be  the  duty  of  said  corporation  to  drive 
said  logs  or  timber  from  said  last-named  additional  booms 
to  and  within  the  limits  of  said  lower  boom  as  soon  as  practi- 
cable, at  their  own  expense.  All  logs  or  timber  floating  or 
driven  down  the  said  River  St.  Croix  shall  be  collected  by  said 
corporation  in  said  boom,  and  shall  be  assorted  according  to 
their  several  marks,  and  well  rafted  in  good  rigging,  and  de- 
livered at  or  near  the  foot  of  said  lower  boom  to  the  owner  of 
such  logs  or  timber,  or  to  such  person  as  such  owner  may 
designate;  provided,  that  hereafter  said  corporation  may,  at 
their  option,  omit  to  maintain  or  keep  up,  or  raft  logs  or  tim- 
ber at,  their  said  upper  boom;  and  in  case  and  so  long  as  said 
upper  boom  is  not  kept  up,  except  for  the  purpose  of  rafting 
logs  or  timber  for  mill-owners  to  be  manufactured  here  be- 
tween said  booms,  as  hereinafter  provided,  it  shall  be  the  duty 
of  log-owners  to  drive  all  of  their  logs  or  timber  within  the 
limits  of  said  lower  boom,  which  said  corporation  do  not  inter- 
cept and  boom  before  the  same  reach  the  said  lower  boom,  a^ 
provided  aforesaid 

"Sec.  12.  All  logs  or  timber  floating  or  driven  down  the 
said  St.  Croix  River  shall,  for  the  purposes  contemplated  la 
this  act,  be  deemed  to  be  in  possession  and  subject  to  the  con- 
trol and  direction  of  said  corporation  whenever  the  said  logs  or 
timber  pass  below  the  landing  at  Marino  Mills,  and  said  cor- 
poration shall  collect  and  carefully  sort  and  raft  in  rigging 
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according  to  their  several  marks,  rafting  each  mark  sepa- 
rately, all  logs  or  timber  which  may  come  within  the  limits  of 
Baid  lower  boom,  and  safely  secure  the  same  at  or  near  the 
foot  of  said  boom,  in  such  manner  that  said  rafts  may  be  taken 
possession  of  and  removed  by  the  owners  thereof  without  hin- 
drance or  inconvenience 

"Sec.  13 They  shall  employ  all  the  men  and  furnish 

all  the  material  necessary  to  raft  and  deliver  logs,  and  use  all 
reasonable  exertion  to  effect  such  delivery  as  soon  as  possible, 
and  shall,  when  practicable,  notify  the  owner  of  any  logs  ready 
for  delivery,  or  his  agent,  of  the  time  when  such  logs  must  be 
removed.  The  owner  of  logs  or  timber  rafted  and  ready  for 
delivery  as  provided  herein  shall  receive  and  take  away  tho 
Bame  within  thirty-six  hours  from  the  time  such  logs  or  tim- 
ber is  so  made  ready  for  delivery.  Whenever  any  unrea- 
sonable delay  in  delivering  logs  or  timber,  as  provided  herein, 
shall  be  caused  by  the  neglect  of  said  corporation  to  employ 
BuflBcient  men,  or  to  furnish  necessary  material,  or  tools  to 
raft  and  deliver  such  logs  or  timber,  or  if  such  delay  shall  bo 
caused  by  any  defect  in  the  construction  of  said  boom,  or  by 
any  failure  to  keep  the  same  in  good  repair,  or  from  any  causa 
within  the  power  of  said  corporation  to  prevent  or  remove, 
then,  in  such  case,  said  corporation  shall  be  liable  to  the 
owner  of  such  logs  or  timber  so  detained  or  delayed  for  tho 
damages  caused  by  such  delay;  provided,  said  corporation 
shall  not  be  liable  for  any  delay  in  rafting  or  delivering  logs 
or  timber  caused  by  low  water,  or  by  an  unusual  or  extraordi- 
nary press  or  jam  of  logs  or  timber  within  the  limits  of  their 
eaid  boom,  if  such  corporation  shall  use  all  reasonable  and 
timely  efforts  to  prevent  or  shorten  the  period  of  such  delay; 
and  for  the  damage  caused  by  any  failure  or  neglect  to  com- 
ply with  any  of  the  provisions  of  this  act,  the  said  corporation 
shall  be  liable  to  any  person  sustaining  damage  thereby,  and 
such  damage  may  be  collected  by  action  in  any  court  of  com- 
petent jurisdiction 

•  "Sec.  Id.  Whenever,  in  the  due  and  vigilant  exercise  of 
all  the  powers  and  privileges  conferred  by  its  charter,  logs  or 
other  timber  shall  enter  its  booms  faster  than  the  same  can 
reasonably  be  rafted  by  the  said  corporation  without  obstruc- 
tion to  the  channel  as  herein  provided,  or  shall  without  fault 
or  negligence  of  the  corporation,  using  due  and  proper  care 
and  diligence,  pass  through  or  out  of  the  said  boom,  the  corpo- 
ration is  hereby  authorized  and  required  to  pick  up  and  col- 
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lect  all  such  logs  in  booms  of  convenient  size,  substantially 
constructed 

"Sec.  18.  The  said  corporation  shall  always  and  at  all  times 
give  free  passage  to  all  rafts,  steamboats,  keel-boats,  or  other 
water-craft  navigating  the  said  River  St.  Croix,  without  any 
hindrance  or  delay  by  reason  of  said  booms,  or  the  logs  therein 
confined;  and  shall,  whenever  from  unusual  press  or  jam  of 
logs  or  other  cause  the  channel  of  said  river  shall  become  so 
obstructed  that  the  craft  aforesaid  cannot  pass  through,  use 
all  possible  efforts,  and  the  most  eflBcient  and  speediest  means, 
to  remove  such  obstruction  and  allow  such  water-craft  to  pass 
through  without  unnecessary  delay;  and  should  any  rafts  or 
parts  of  rafts  of  logs  or  other  timber  or  lumber  float  into  said 
booms,  the  corporation  shall  deliver  the  same  without  delay, 
for  such  reasonable  compensation  as  shall  indemnify  the  said 
corporation  for  so  delivering  the  same. 

"Sec.  19.  Said  corporation  or  its  agents  shall  have  the  right 
at  any  time  to  enter  any  boom  or  slough  between  said  upper 
and  lower  booms,  for  the  purpose  of  taking  therefrom  any  logs 
or  timber  that  by  this  act  the  said  corporation  are  required  to 
drive  to  the  said  lower  boom 

"  Sec.  21.  The  said  corporation  shall  have  the  right  to  enter 
upon  and  occupy  any  land  that  may  be  necessary  for  properly 
conducting  their  business  as  herein  required;  and  in  case  of 
BO  entering  upon  or  occupying  lands,  if  any  person  or  persons 
shall  suffer  loss  or  damage  thereby,  the  corporation  shall  make 
just  compensation  therefor,"  as  therein  provided. 

At  the  conclusion  of  the  testimony,  the  court  granted  the  de- 
fendant's motion  for  a  nonsuit,  and  the  plaintiffs  appealed. 

Fayette  Marsh  and  John  W.  Bashford,  for  the  appellants. 
.  R.  H.  Start  and  J.  N.  Castle,  for  the  respondent. 

Cassoday,  J.  The  general  description  of  the  St.  Croix 
River,  as  given  in  the  answer  and  above  stated,  seems  to  be 
verified  to  some  extent  by  the  map.  The  lower  end  or  widened 
part  of  the  river  is  known  as  Lake  St.  Croix.  The  city  of 
Stillwater  is  situated  near  the  upper  end  of  this  lake,  on  the 
Minnesota  side,  and  is  some  thirty  miles  above  where  the  lake 
empties  into  the  Mississippi.  It  is  conceded  that  no  part  of 
the  upper  boom  mentioned  in  the  eleventh  section  of  the  charter 
printed  above,  located  between  the  head  of  Cedar  Bend,  eigh- 
teen miles  above  Stillwater,  and  a  place  called  Rock  Island^ 
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about  ten  miles  farther  up  the  river,  and  near  Taylor's  Falls, 
was  maintained  at  the  time  of  this  log-jam,  in  1883,  but  that 
the  same  had  long  before  been  wholly  abandoned,  as  author- 
ized by  that  section  of  the  charter.  The  defendant  concedes, 
however,  that  the  lower  boom  therein  mentioned  had  long 
previously  been  constructed,  and  was  maintained  at  the  time 
of  the  jam;  that  the  foot  of  it  was  about  one  mile  above  Still- 
water, and  extended  up  to  Titcomb's  Landing,  about  five 
miles  above  Stillwater.  It  is,  moreover,  conceded  that  the 
defendant  had  previously,  as  authorized  by  the  section,  con- 
«tructed,  and  at  the  time  of  the  jam  was  maintaining,  certain 
additional  booms  between  Titcomb's  Landing  and  Marine 
Mills,  about  twelve  miles  above  Stillwater,  for  the  purpose  of 
holding,  controlling,  and  securing  such  logs  and  timber  as 
might  float  or  be  driven  down  the  St.  Croix  and  its  tributaries. 
The  foot  of  such  lower  boom  started  near  the  Minnesota  shore. 
Then,  after  proceeding  up  the  river  about  half  a  mile,  it  came 
to  the  foot  of  a  line  of  bars  or  islands  in  the  river,  one  above 
another,  along  which  it  followed,  gradually  nearing  the  Wis- 
■consin  shore,  with  an  outside  boom,  so  called,  in  the  Wiscon- 
sin channel,  until  it  struck  Four  Mile  Island,  and  from  thence 
at  continued  a  mile  or  more  farther  up  to  the  upper  "trip"  at 
Titcomb's  Landing.  For  the  most  of  that  distance  such  pil- 
ing and  booms  were  near  the  Wisconsin  shore,  with  an  occa- 
43ional  "trip,"  or  "gap,"  through  which  logs  or  boats  might 
pass  to  and  from  the  main  channel,  which  was  mostly  on  the 
Minnesota  side  of  the  river,  to  what  was  called  the  "canal," 
on  the  Wisconsin  side  of  the  river.  On  the  Minnesota  side  of 
the  river,  "and  opposite  the  head  of  Four  Mile  Island,  was  a 
«hort  boom  at  the  head  of  Lyman's  Slough,  which  had  a  cor- 
responding bar  or  island  running  down  the  river  about  a  mile. 
Between  Four  Mile  Island  and  Titcomb's  Landing  was  Revior's 
Island,  about  half  a  mile  in  length,  with  a  narrow  slough  of 
the  same  name  between  it  and  the  Minnesota  shore.  About 
half  a  mile  above  Titcomb's  Landing  was  a  "cut-off,"  on  the 
Wisconsin  shore,  leading  around  into  one  of  the  outlets  of 
Apple  River  and  Rice  Lake,  and  thence  into  the  canal  men- 
tioned at  the  upper  "trip."  This  cut-off,  however,  was  only 
used  in  extremely  high  water.  From  the  head  of  this  cut-off 
there  ran  along  up  the  Wisconsin  shore  the  defendant's  piling 
and  booms  to  the  entrance  of  Kelley's  Slough,  opposite  the 
foot  of  Areola  Island,  being  a  distance  of  about  a  mile.  That 
elough  ran  into  one  of  the  outlets  of  Rice  Lake  and  Apple 
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River,  and  thence  into  the  main  channel.  Just  above  the 
head  of  the  cut-off,  and  in  about  the  middle  of  the  river,  waa 
Trask's  Island,  about  half  a  mile  in  length,  with  the  defend- 
ant's piling  and  booms  on  the  lower  east  half  of  it  and  the 
upper  west  half  of  it.  From  the  head  of  Trask's  Island  there 
was  a  line  of  the  defendant's  piling  and  booms  running  up 
near  the  middle  of  the  river,  a  distance  of  nearly  half  a  mile, 
to  the  foot  of  Areola  Island,  and  thence  for  a  short  distance 
along  the  east  side  of  it.  That  island  was  narrow,  about  a 
quarter  of  a  mile  in  length,  and  divided  the  main  channel  of 
the  river.  Opposite  the  head  of  that  island,  and  on  the  Min- 
nesota shore,  was  the  mouth  of  Page's  Slough, — a  crooked 
channel  of  variable  width,  and  about  three  or  three  and  a  half 
miles  in  length,  and  fed  from  the  main  channel.  From  the 
head  of  Areola  Island,  up  the  main  channel,  to  the  head  of 
Page's  Slough,  was  about  two  and  a  half  or  three  miles.  On 
the  east  of  that  section  of  the  river,  and  from  six  to  ten  hun- 
dred feet  from  it,  was  Rice  Lake,  fed  from  the  river  near 
Marine  Mills  by  a  narrow  and  shallow  slough.  At  some 
places  the  distance  between  Page's  Slough  and  the  main  chan- 
nel was  over  half  a  mile.  In  the  spaces  between  them  were 
Mud  Lake  and  Butler  Lake.  From  the  head  of  Page's  Slough 
to  Marine  Mills  was  about  a  mile.  There  is  evidence  tending 
to  show  that  the  defendant's  piling  extended  from  the  head  of 
Areola  Island  to  the  land  between  the  main  channel  and 
Page's  Slough;  also  at  the  head  of  Page's  Slough. 

It  is  manifest  from  the  charter  that  the  defendant's  booms 
below  Titcomb's  Landing  were  for  the  purposes  of  storing,  as- 
sorting, and  delivering  logs  and  timber  to  the  respective 
owners,  designated  by  marks,  of  which  there  appear  to  have 
been  several  hundred;  while  the  several  additional  booms 
above  Titcomb's  Landing  were  for  the  purpose  of  holding,  con- 
trolling, securing,  and  guiding  such  logs  into  such  lower  booms. 
It  appears  from  the  evidence  that,  during  the  season  of  1882, 
commencing  May  10,  1882,  and  finishing  September  7,  1882, 
the  defendant  ran  through  and  turned  out  of  its  booms,  near 
the  foot  thereof,  logs  sufficient  to  make  272,418,460  feet;  that 
of  that  amount  only  about  27,500,000  were  so  turned  out 
prior  to  June;  that  on  some  days  it  so  turned  out  over  6,000,- 
000  feet.  During  the  season  of  1883,  commencing  April  25, 
1883,  and  ending  August  22,  1883,  it  ran  through  and  turned 
out  of  its  booms,  near  the  foot  thereof,  logs  sufficient  to  make 
271,374,690  feet,  of  which  over  44,000,000  were  so  turned  out 
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prior  to  June;  that  on  some  days  it  turned  out  nearly  5,000,000 
feet. 

It  appears  from  the  evidence  that  some  time  in  the  early 
part  of  June,  1883,  the  defendant's  booms  below  Titcomb's 
Landing  became  filled  with  logs,  containing  some  seventy  or 
eighty  million  feet;  that  the  logs  continued  to  come  down  the 
river  faster  than  they  were  sorted  and  turned  out  at  the  foot 
of  the  booms;  that  in  the  fore  part  of  June  the  boom  from  the 
head  of  Trask's  Island  to  the  foot  of  Areola  Island  was  sub- 
stantially closed;  that  when  the  logs  had  filled  the  channel 
cast  of  Areola  Island  to  the  head  thereof,  and  about  June  11, 
1883,  a  rope  boom  was  put  across  to  the  western  shore  of  the 
main  channel  from  the  head  of  that  island,  and  thus  very 
largely  stopping  the  passage  of  logs  below;  that  thereupon  the 
steamboat  and  barges  of  Walker,  Judd,  and  Veazie,  and  other 
water-craft,  which  had  previously  passed  up  and  down  the 
main  channel  above  Areola  Island,  continued  their  naviga- 
tion, through  Page's  Slough,  to  about  June  16, 1883,  and  until 
the  head  of  the  jam  in  the  main  channel  above  Areola  Island 
had  reached  a  point  above  the  head  of  Page's  Slough,  when 
all  navigation  ceased  until  on  or  about  August  7,  1883.     Dur- 
that  time,  Walker,  Judd,  and  Veazie  transferred  from  their 
mills  at  Marine  to  their  boats  at  Page's  Slough  eight  hundred 
and  forty  thousand  feet  of  their  lumber.    The  head  of  the  jam 
continued  to  move  up  the  river  until  it  reached  a  point  some 
distance  above  Vassa,  which  is  four  miles  above  Marine  Mills. 
It  is  estimated  that  there  were  in  the  jam  from  one  hun- 
dred and  twenty-five  to  one  hundred  and  eighty  million  feet. 
Walker,  Judd,  and  Veazie  had  about  seventeen  million  feet  in 
the  jam,  of  which  a  drive  of  about  seven  million  reached  the 
head  of  the  jam  when  it  was  at  Murine  Mills,  and  the  other  ten 
million  when  the  head  of  the  jam  was  near  Vassa,  about  ten 
days  afterwards.     From  June  1st  to  the  10th  the  average  out- 
put from  the  defendant's  booms,  at  the   foot  thereof,   was 
2,608,250  feet  per  day,  and  for  the  balance  of  that  month 
3,260,800  feet  per  day;  and  such  daily  output  was  greatly  in- 
creased for  the  month  of  July.    The  average  daily  output  from 
the  defendant's  booms  in  May  and  June,  1884,  was  consider- 
ably larger  than  in  1883.    There  was  evidence  tending  to  show 
that  Mud  and  Butler  lakes,  connected  with  Page's  Slough, 
could  bo  improved  so  as  to  store  several  million  feet  of  logs, 
especially  during  a  high  stage  of  water,  and  that  the  same 
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was  true  respecting  Rice  Lake.     Such  is  the  general  nature  of 
the  evidence  upon  which  the  court  granted  a  nonsuit. 

The  gravamen  of  the  complaint  is,  that  the  defendant,  as- 
suming to  proceed  under  its  charter,  had  wholly  obstructed 
the  navigation  of  the  river,  without  authority  of  law,  and  in 
violation  of  the  provisions  of  its  charter,  and  for  its  failure 
and  refusal  to  make  proper  preparations  for  receiving  and 
assorting  logs,  and  its  careless  and  negligent  handling  of  such 
logs  and  its  booms.  The  use  of  rivers  and  smaller  streams  for 
the  floatage  of  logs  is  essential  to  the  continued  prosperity  of 
the  immense  lumber  and  industrial  interests  of  Northern  Wis- 
consin. The  regulation  and  preservation  of  such  use,  in  con- 
nection with  and  as  facilitating  navigation  by  reasonable  and 
proper  booms  and  other  structures,  has  long  been  the  legisla- 
tive policy  of  this  state,  as  frequently  sanctioned  by  this  court. 
It  is  true  the  constitution  of  the  state  declares  that  "  the  River 
Mississippi,  and  the  navigable  waters  leading  into  the  Missis- 
sippi and  St.  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  forever  free,  as  well  to  the 
inhabitants  of  the  state  as  to  the  citizens  of  the  United  States, 
without  any  tax,  impost,  or  duty  therefor":  Sec.  1,  art.  9. 
This  provision  is  taken  almost  literally  from  the  fourth  of  the 
"articles  of  compact"  contained  in  the  ordinance  of  1787,  and 
section  3  of  the  enabling  act  for  the  admission  of  the  state. 
In  speaking  of  it  iti  Wisconsin  R.  Imp.  Co.  v.  Mansony  43  Wis. 
261  et  seq.,  the  present  chief  justice  said:  "Though  the  lan- 
guage of  the  constitution  is  general,  it  must  receive  a  reason- 
able construction.  It  would  be  most  unreasonable  to  say  that 
it  prohibited  the  state  from  granting  power  to  a  corporation  or 
individual  to  make  a  canal  or  railroad  through  or  across  the 
'carrying  places,'  or  to  construct  works  in  a  stream,  at  a  point 
where  its  waters  were  unnavigable,  for  improving  the  naviga- 
tion, and  to  charge  a  reasonable  toll  as  a  compensation  for  the 
benefit  of  such  improvements."  It  is  then  said  that  the  object 
of  this  provision  "was  to  prevent  the  imposition  of  any  tax, 
impost,  or  duty  for  the  use  of  the  streams  and  carrying  places 
in  their  natural  state.  The  constitution  relates  to  navigable 
waters  only.  It  does  not  deprive  the  legislature  of  the  power, 
through  the  instrumentality  of  corporations  or  individuals,  to 
connect  unnavigable  waters  by  canals  or  other  means,  or  to 
render  navigable  places  in  them  not  navigable  by  nature,  and 
to  charge  tolls  in  such  cases  for  the  use  of  the  waters  made 
navigable  by  such  improvements.     It  is  evident  that  waterw 
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may  be  partially  navigable  only,  either  as  to  time  or  mode  of 
navigation;  and  the  constitution  does  not  deprive  the  legisla- 
ture of  the  power  of  making  such  improvements  as  increase 
the  navigability  of  partially  navigable  waters,  either  in  point 
of  time  or  mode  of  navigation,  and  to  charge  tolls  for  the  use 
of  waters  whose  navigability  is  so  increased  by  such  improve- 
ments. This,  we  think,  is  the  true  construction  of  the  consti- 
tution." The  objection  to  such  improvement  company  taking 
possession  of  "the  entire  channel  of  the  river"  is  then  an- 
swered in  these  words:  "  It  is  said  that  any  improvement  au- 
thorized should  require  the  river  to  be  left  in  substantially 
its  former  state,  so  as  to  give  the  public  the  option  to  use  tho 
improvement  and  pay  the  toll,  or  the  free  natural  channel. 
We  do  not  feel  the  force  of  this  position The  legisla- 
ture is,  primarily  at  least,  the  judge  of  the  necessity  of  tho 
improvement;  and  when  it  delegates  the  power  to  a  corpora- 
tion, and  the  state  does  not  question  that  the  improvement 
made  by  the  corporation  is  in  conformity  with  the  delegated 
power,  it  seems  to  us  that  neither  the  necessity  nor  usefulness 
of  the  improvement,  nor  the  manner  in  which  it  is  made,  can 
be  called  in  question  by  private  parties.  Large  discretion  was 
given  the  plaintiff  as  to  the  mode  of  executing  the  work,  and 
presumably  it  has  exercised  the  power  conferred  wisely.  Tho 
case  involves  no  question  of  foreign  or  interstate  commerce,  or 
of  the  paramount  authority  of  Congress  over  the  public  navi- 
gable waters  of  the  United  States Until  Congress  exer- 
cises its  power  over  the  subject,  the  improvement  legalized  by 
the  state  cannot  be  called  in  question  by  private  parties."  In 
support  of  these  propositions,  the  opinion  cites  Pound  v.  Turck^ 
95  U.  S.  459. 

These  several  propositions  are  in  harmony  with  subsequent 
adjudications  in  this  court:  Stevens  Point  Boom  Co.  v.  Reillyy 
44  Wis.  295;  46  Id.  237;  Cohn  v.  Wausau  Boom  Co.,  47  Id. 
314;  Borchardt  v.  Wausau  Boom  Co.,  64  Id.  107;  41  Am.  Rep. 
12;  Black  River  F.  D.  Ass'n  v.  Ketchum,  54  Wis.  313;  Black 
River  Imp.  Co.  v.  La  Crosse  B.  &  T.  Co.,  54  Id.  659;  Edward* 
V.  Wausau  Boom  Co.,  67  Id.  463.  The  same  propositions  are 
also  sanctioned  by  numerous  cases  in  the  supreme  court  of 
the  United  States  in  addition  to  Pound  v.  Turck,  supra:  See 
Withers  v.  Buckley,  20  How.  84;  Escanaba  Co.  v.  Chicago,  107 
U.  S.  678;  Huse  v.  Glover,  119  Id.  543;  Ouachita  Packet  Co.  v- 
Aiken,  121  Id.  444;  Sands  v.  Manistee  R.  Imp.  Co.,  123  Id, 
288.     In  Cohn  v.  Wausau  Boom  Co.,  47  Wis.  322,  it  was  said  by 
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Ryan,  C.  J.,  that  "  it  is  settled  in  this  state  that  a  riparian 
owner  on  navigable  water  may  construct,  in  front  of  his  land, 
in  shoal  water,  proper  wharves,  piers,  and  booms,  in  aid  of 
navigation,  at  his  peril  of  obstructing  it,  far  enough  to  reach 
actually  navigable  water.  This  is  properly  a  riparian  right, 
resting  on  title  to  the  bank,  and  not  upon  title  to  the  soil 
under  the  water.  It  is  a  private  right,  however,  resting,  in 
the  absence  of  prohibition,  upon  a  passive  or  implied  license 
by  the  public,  is  subordinate  to  the  public  use,  and  may  be 
regulated  or  prohibited  by  law."  Then,  after  construing  the 
company's  charter  as  giving  the  exclusive  right  of  constructing 
booms  for  holding,  storing,  and  assorting  logs  for  a  certain 
distance  up  and  down  the  river,  and  works  in  the  water  in 
aid  thereof,  but  without  authorizing  the  use  of  any  of  the 
river's  banks  owned  by  other  parties,  it  was,  in  effect,  held 
that,  as  the  chief  value  of  the  river  was  for  the  floatage  of  logs 
to  market,  and  such  booms  were  necessary  therefor,  and  as 
the  company's  charter  gave  an  equal  right  in  the  use  of  such 
works  to  all  the  world,  the  defendant  should  be  held  to  be  a 
qiuisi  public  corporation,  with  franchises  for  a  public  use,  and 
that  the  prohibition  of  other  riparian  owners  on  the  same  river, 
within  such  limits,  from  constructing  other  booms  therein,  was 
a  valid  exercise  of  a  paramount  public  right:  Id. 

Among  the  authorities  cited  in  the  opinion  in  support  of  such 
exclusive  right  is  Pound  v.  Turck,  supra.  That  Avas  an  action 
in  the  circuit  court  of  the  United  States  for  damages  in  the 
delay  of  a  raft  of  lumber,  etc.,  by  reason  of  booms,  piers,  and 
dams  constructed  entirely  across  the  Chippewa  River  by  legis- 
lative authority  from  this  state,  and  in  such  a  manner  as  to 
constitute  material  obstructions  to  the  navigation  of  the  same 
by  any  species  of  water-craft.  The  judgment  of  the  trial 
court  was  reversed  because  that  court  had  charged  the  jury, 
in  effect,  "  that  if  the  structures  of  the  defendants  were  a  ma- 
terial obstruction  to  the  general  navigation  of  the  river,  the 
statute  of  the  state  afforded  them  no  defense,  though  they 
were  built  in  strict  conformity  to  its  provisions "t.PoMnrf  v. 
Turck,  supra.  This  was,  in  effect,  put  upon  the  ground  that 
conceding  that  the  Chippewa,  though  small,  was  a  navigable 
river  and  protected  by  the  commercial  clause  of  the  constitu- 
tion of  the  United  States,  yet  that  it  was  not  of  such  a  nature 
as  to  give  Congress  exclupive  jurisdiction,  and,  until  Congress 
should  intervene  by  appropriate  legislation,  the  matter  of 
navigation  was  subject  to  the  control  of  the  legislature  of  the 
Am.  St.  Rbp..  Vol.  VII.  -M 
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elate.  In  support  of  this  position,  the  opinion  cites  adjudica- 
tions of  that  court  sanctioning  the  validity  of  state  legislation, 
authorizing  dams  and  bridges  across  navigable  streams  in  a 
manner  to  wholly  or  partially  obstruct  navigation:  Willsonv. 
Black  Bird  C.  M.  Co.,  2  Pet.  245;  Oilman  v.  Philadelphia,  3 
Wall.  713. 

The  decision  of  Pound  v.  Turck,  supra,  has  frequently  been 
approved  by  the  supreme  court  of  the  United  States:  Escanaha 
Co.  V.  Chicago,  107  U.  S.  686;  Cardwell  v.  American  Bridge 
Co.,  113  Id.  210,211;  Willamette  Iron  Bndge  Co.  v.  Hatch,  125 
Id.  8.  In  Cardwell  v.  American  Bridge  Co.,  supra,  Mr.  Justice 
Field,  construing  the  act  admitting  California  into  the  Union, 
and  guaranteeing  the  free  navigation  of  its  waters  as  public 
highways  substantially  in  the  language  of  our  state  constitu- 
tion above  quoted,  said:  "  The  act  enabling  the  people  of  Wis- 
consin territory  to  form  a  constitution,  and  for  admission  into 
the  Union,  contains  a  similar  clause.  And  yet  in  Pound  v. 
Turck,  ....  it  was  held  that  a  statute  of  that  state  which 
authorized  the  erection  of  a  dam  across  a  navigable  river 
within  her  limits  was  not  unconstitutional,  in  the  absence  of 
other  legislation  by  Congress  bearing  on  the  case.  The  court 
does  not  seem  to  have  considered  the  question  as  affected  by 
the  clause  in  the  enabling  act.  That  clause  is  not,  it  is  true, 
commented  on  in  the  opinion;  but  the  section  containing  it  is 
referred  to,  and  the  declaration  that  navigable  streams  within 
the  state  are  to  be  common  highways  must  have  been  in  the 

mind  of  the  court The  clause,  therefore,  in  the  act 

admitting  California,  ....  must  be  considered,  according  to 
these  decisions,  as  in  no  way  impairing  the  power  which  the 
state  could  exercise  over  the  subject  if  the  clause  had  no  ex- 
istence." He  then,  in  effect,  construes  the  clause  as  insuring 
"  a  highway  equally  open  to  all,  without  preference  to  any, 
and  unobstructed  by  duties  or  tolls,  and  thus  prevent  the  use 
of  the  navigable  streams  by  private  parties  to  the  exclusion  of 
the  public,  and  the  exaction  of  any  toll  for  their  navigation." 

In  the  more  recent  case  of  Hamilton  v.  Vicksburg  etc. 
R.  R.  Co.,  119  U.  S.  280,  the  company  was  chartered  by  the 
state  of  Louisiana  to  build  its  railroad  from  a  point  opposite 
Vicksburg  to  the  Texas  line.  In  doing  so,  it  constructed  a 
bridge,  with  a  draw,  over  the  Bouff  River,  which  was  navi- 
gated by  the  plaintiff's  steamer,  for  about  six  months  each 
year,  from  a  point  several  miles  above  to  the  Mississippi 
River.    The  decay  of  the  bridge  necessitated  a  reconstruction, 


April,  1888c]    J.  S.  Keator  Lumber  Co.  v.  Boom  Corp.      851 

which  was  done  at  a  time  least  likely  to  interfere  with  such 
navigation.  By  reason  of  unexpected  rains,  the  river  became 
navigable  for  such  steamer  earlier  than  usual;  but  by  reason 
of  temporary  obstruction,  necessitated  by  building  the  bridge, 
the  same  was  wholly  prevented  for  six  weeks,  and  the  action 
was  brought  to  recover  damages  therefor.  The  company  jus- 
tified under  such  state  legislation,  and  on  the  ground  that  its 
miction  was  necessary,  and  performed  with  reasonable  care. 
The  plaintifif  claimed  that  such  state  legislation  was  void  by 
reason  of  the  clause  in  the  enabling  act  and  act  for  the  ad- 
mission of  Louisiana,  guaranteeing  the  free  navigation  of  such 
river  substantially  like  that  quoted  from  our  state  constitu- 
tion. The  state  court  held  that  the  obstruction,  under  the 
circumstances,  was  damnum  absque  injuria,  and,  following  the 
cases  cited,  such  judgment  was  affirmed  by  the  supreme  court 
of  the  United  States  on  writ  of  error.  Among  other  things, 
Mr.  Justice  Field,  speaking  for  the  whole  court,  said:  "  Until 
Congress  intervenes  in  such  cases,  and  exercises  its  authority, 
the  power  of  the  states  is  plenary."  Then,  after  stating  that 
no  specific  directions  as  to  the  form  and  character  of  such 
bridges  were  prescribed  in  the  charter,  he  said:  "The  author- 
ity of  the  company  to  construct  them  was  only  an  implied 
one,  from  the  fact  that  such  structures  were  essential  to  the 
continuous  connection  of  the  line.  Two  conditions,  however, 
must  be  deemed  to  be  embraced  within  this  implied  power; 
one,  that  the  bridges  should  be  so  constructed  as  to  insure 
safety  to  the  crossing  of  the  trains,  and  be  so  kept  at  all 
times;  and  the  other,  that  they  should  not  interfere  unneces- 
earily  with  the  navigation  of  the  streams." 

In  the  very  recent  case  of  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  9  et  seq.,  Mr.  Justice  Bradley,  speaking  for 
the  whole  court  as  to  the  construction  to  be  given  to  substan- 
tially the  same  clause  here  involved,  said:  "In  admitting 
Bome  of  the  new  states,  however,  the  clause  in  question  haa 
been  inserted  in  the  law,  as  it  was  in  the  case  of  Oregon, 
whether  the  state  was  carved  out  of  the  territory  northwest  of 
the  Ohio  or  not;  and  it  has  been  supposed  that,  in  this  new 
form  of  enactment,  it  might  be  regarded  as  a  regulation  of 

commerce  which  Congress  has   the   right  to   impose 

Conceding  this  to  be  the  correct  view,  the  question  then 
arises,  What  is  its  fair  construction?  What  regulation  of 
commerce  does  it  affect?  Does  it  prohibit  physical  obstruc- 
tions and  impediments  to  the  navigation  of  the  streams,  or 
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does  it  prohibit  only  the  imposition  of  duties  for  the  use  of 
the  navigation,  and  any  discrimination  denying  to  citizens  of 
other  states  the  equal  right  to  such  use?  This  question  has 
been  before  this  court,  and  has  been  decided  in  favor  of  the 
latter  construction.  It  is  obvious  that,  if  the  clause  in  ques- 
tion does  prohibit  physical  obstructions  and  impediments  in 
navigable  waters,  the  state  legislature  itself,  in  a  state  where 
the  clause  is  in  force,  would  not  have  the  power  to  cause  or 
authorize  such  obstructions  to  be  made  without  the  consent  of 
Congress.  But  it  is  well  settled  that  the  legislatures  of  such 
states  do  have  the  same  power  to  authorize  the  erection  of 
bridges,  dams,  etc.,  in  and  upon  the  navigable  waters  wholly 
within  their  limits,  as  have  the  original  states,  in  reference  to 
which  no  such  clause  exists."  In  support  of  such  positions 
he  cites  the  cases  above  mentioned,  and  adds:  "  It  is  clear, 
therefore,  that,  according  to  the  construction  given  by  this 
court  to  tlie  clause  in  the  act  of  Congress  relied  upon  by  the 
court  below,  it  does  not  refer  to  physical  obstructions,  but  to 
political  regulations  which  would  hamper  the  freedom  of  com- 
merce. It  is  to  be  remembered  that,  in  its  original  form  [as 
in  our  state  constitution],  the  clause  embraced  carrying  places 
between  the  rivers,  as  well  as  the  rivers  themselves;  and  it  can- 
not be  supposed  that  those  carrying  places  were  intended  to 
be  always  kept  up  as  such."  He  then  indicates  that  some  of 
those  places  are  now  covered  by  populous  towns  or  otherwise 
occupied,  and  that  the  clause  there  in  question  did  not  estab- 
lish the  police  power  of  the  United  States  over  the  rivers  of 
Oregon.  • 

The  supreme  court  of  Minnesota,  under  a  constitutional 
provision  like  our  own,  has  reached  the  same  conclusion;  and, 
in  support  of  it,  cites  Pound  v.  Turck,  supra,  the  decfsions 
from  this  state  above  mentioned,  and  also  cases  from  Michi- 
gan: Osborne  v.  Knife  Falls  Boom  Corp.,  32  Minn.  412.  The 
same  was  held  in  Craig  v.  Kline,  65  Pa.  St.  399,  3  Am.  Rep. 
636,  notwithstanding  the  existing  agreement  between  Mary- 
land and  Pennsylvania  for  the  preservation  of  the  free  and 
public  navigation  of  the  Susquehanna  River:  Duluth  Lumber 
Co.  V.  St.  Louis  Boom  &  Imp.  Co.,  17  Fed.  Rep.  419. 

Obviously,  the  conclusions  thus  reached  are  in  conflict  with 
some  things  said  by  my  brother  Taylor,  in  Sweeney  v.  C.  M.  & 
St.  P.  R.  Co.,  60  Wis.  67  et  seq.,  as  to  obstructions  in  navigable 
rivers  which  the  legislature  could  not  authorize,  should  they 
make  the  attempt;  but  the  question  thus  suggested  was  not 
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"there  involved,  and  the  absolute  right  of  authorizing  the  per- 
manent obstruction  of  such  rivers  is  not  here  involved.  The 
right  to  authorize  booms  for  the  interception,  storage,  and 
handling  of  logs  in  a  manner  to  materially  interfere  with  the 
navigation  by  steamboats  and  other  water-craft,  however,  is 
involved,  and  such  right  is  not  only  sanctioned  by  the  supreme 
court  of  the  United  States,  but  by  numerous  adjudications  of 
this  court. 

2.  The  obstructions  here  complained  of  were  in  that  part 
of  the  St.  Croix  River  constituting  the  boundary  line  between 
this  state  and  Minnesota.  The  defendant  justifies  under  cor- 
porate authority  derived  solely  from  Minnesota.  We  are  here 
confronted  with  the  question  whether  such  authority,  so 
granted  by  that  state  alone  and  without  the  concurrence  of 
this,  is  of  any  validity.  Our  constitution  declares  that  "the 
«tate  shall  have  concurrent  jurisdiction  on  all  rivers  and 
lakes  bordering  on  this  state,  so  far  as  such  rivers  or  lakes 
fihall  form  a  common  boundary  to  the  state  and  any  other 
«tate  or  territory  now  or  hereafter  to  be  formed  and  bounded 
by  the  same":  Const.  Wis.,  sec.  1,  art.  9.  This  provision  is 
€ubstantially  the  same  as  the  third  section  of  the  act  of  Con- 
gress of  August  6,  1846,  enabling  the  organization  of  this  state 
preparatory  to  its  admission  into  the  Union.  Substantially 
the  same  provision,  as  applied  to  Minnesota,  is  found  in  sec- 
tion 2  of  article  2  of  the  constitution  of  that  state,  which 
is  in  substance  the  same  as  section  2  of  the  enabling  act  for 
the  organization  of  that  state,  passed  by  Congress  in  1857. 
Such  "concurrent  jurisdiction,"  therefore,  is  fairly  established 
by  the  combined  action  of  the  general  government  and  each 
of  these  two  states.  Its  significance  is  the  important  inquiry 
presented.  No  one  will  deny  that  the  one  state  has  as  much 
jurisdiction  over  the  commerce  of  the  river  as  the  other,  nor 
that  the  jurisdiction  of  each  and  both  must  be  and  remain 
subordinate  to  any  action  of  Congress,  under  the  commercial 
clause  of  our  national  constitution.  The  question  recurs, 
whether  one  of  these  states,  without  the  concurrence  of  the 
other,  can  legally  grant  the  booming  privileges  and  rights 
Authorized  by  the  defendant's  charter. 

The  gravity  of  the  question  cannot  well  be  overestimated. 
"The  commerce  of  the  Northwest  is  rapidly  increasing.  Per- 
haps over  five  hundred  miles  of  the  boundary  line  of  this 
state  is  made  up  of  navigable  rivers.  Jurisdiction  claimed 
cinder  the  authority  of  the  one  state  to-day  may  be  asserted 
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under  the  authority  of  the  other  to-morrow.  Jurisdiction  de- 
nied in  the  one  state  this  year  may  be  assumed  by  the  same 
state  next  year.  It  is  important  to  the  people  of  this  state,  as 
well  as  such  adjoining  states,  therefore,  that  the  question  sug- 
gested should  be  carefully  considered,  and  then  determined  in 
strict  accordance  with  the  established  law,  and,  as  far  as  may 
be,  in  harmony  with  the  decisions  of  the  supreme  court  of  the 
United  States,  which  are,  of  course,  binding  on  all  questions 
of  interstate  commerce.  But  we  are  referred  to  no  case  in 
that  court,  and  we  find  none,  covering  the  precise  question 
here  presented.  We  do  find,  however,  numerous  adjudica- 
tions in  that  court  involving  the  right  of  one  state  to  interfere 
with  the  navigation  of  the  waters  of  a  river  constituting  the 
boundary  line  between  it  and  another  state.  Some  of  these 
cases  may  be  instructive  here. 

It  seems  to  be  well  settled  in  that  court,  as  well  as  others, 
that  the  shores  of  navigable  waters,  and  the  soils  under  them, 
were  not  granted  to  the  United  States,  but  were,  with  the  right 
of  eminent  domain  over  them  for  all  municipal  purposes,  re- 
served to  the  states,  respectively;  and  this  applies  to  the  new 
states  as  well  as  the  original  states:  PollanVa  Lessee  v.  Hagan^ 
3  How.  230;  Oilman  v.  Philadelphia,  3  Wall.  726;  Stockton  v. 
B.  &  N.  Y.  R.Co.y  32  Fed.  Rep.  9. 

Among  the  cases  demanding  consideration  is  Pennsylvania 
v.  Wheeling  &  B.  Bridge  Co.,  9  How.  647,  13  Id.  518,  and  18 
Id.  421.  The  free  navigation  of  the  Ohio  River  had  been 
secured  to  all  by  the  compact  in  the  ordinance  of  1787,  and 
the  action  of  Virginia,  from  which  the  Northwest  Territory  was 
acquired.  The  same  was  reaflSmied,  upon  the  admission  of 
Kentucky,  by  compact  between  that  state,  Virginia,  and  the 
United  States.  It  appears  that  Virginia  and  Ohio  favored 
the  construction  of  such  bridge,  while  Pennsylvania  opposed 
it,  in  consequence  of  its  then  prospective  interference  with  the 
interstate  commerce  of  that  state  upon  the  river,  in  connection 
with  its  canals  and  railroads.  For  a  time,  Congress  refused 
to  take  any  direct  action  in  the  matter.  In  1847  the  state  of 
Virginia  authorized  its  construction.  A  state  being  complain- 
ant, the  supreme  court  of  the  United  States  tt)ok  original  juris- 
diction of  the  suit  to  restrain  the  construction  of  the  bridge, 
and  to  abate  the  same.  Upon  the  hearing,  the  majority  of 
the  court  concluded  that  the  construction  of  the  bridge  on  the 
plan  proposed  would  interfere  with  such  commerce,  and  it 
was  therefore  decreed  that  the  complainant  be  entitled  to  sucb 
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injunction  and  abatement,  unless  the  plans  should  be  changed 
as  indicated  therein,  so  as  to  obviate  such  interference,  in 
which  event  the  company  were  at  liberty  to  complete  the 
bridge:  State  v.  Wheeling  etc.  B.  Co.,  13  How.  578,  612,  622- 
627.  This  was  necessarily  on  the  theory  that  Virginia  had 
power  and  jurisdiction  to  authorize  such  structure,  provided 
it  did  so  in  a  way  not  to  intrude  upon  the  power  exclusively 
vested  in  Congress  by  the  commercial  clause  of  the  constitu- 
tion. After  that  decree  had  been  entered,  and  August  31, 
1852,  Congress  passed  an  act  declaring  the  bridge  to  be  a  law- 
ful structure  as  then  constructed,  and  requiring  all  vessels 
and  boats  navigating  the  river  to  regulate  their  height  accord- 
ingly: State  V.  Wheeling  etc.  B.  Co.,  18  How.  421,  429.  That 
act  was  held  to  be  constitutional,  and  not  invalid  by  reason  of 
such  compact:  Id.  In  that  case  it  was  said,  in  the  prevailing 
opinion  of  the  court  on  the  last  hearing,  that  "the  bridge  had 
been  constructed  under  an  act  of  the  legislature  of  the  state  of 
Virginia;  and  it  was  admitted  that  act  conferred  full  author- 
ity upon  the  defendants  for  the  erection,  subject  only  to  the 
power  of  Coogress  in  the  regulation  of  commerce":  Id.  430. 
This  language  has  received  recent  sanction  from  the  same 
court:  Bridge  Co.  v.  United  States,  105  U.  S.  480,  493,  494, 
497;  Willamefte  Iron  Bridge  Co.  v.  Hatch,  125  Id.  15.  It  must 
be  conceded,  however,  that  the  power  and  jurisdiction  of  Vir- 
ginia over  the  half  of  the  river  most  distant  from  it  was  greater 
than  it  otherwise  would  have  been,  by  reason  of  the  terms  and 
conditions  upon  which  it  parted  with  its  title  to  the  territory 
northwest  of  the  Ohio:  Handly's  Lessee  v.  Anthony,  5  Wheat 
374;  Howard  v.  Ingersoll,  13  How.  381;  Alabama  v.  Georgia^ 
23  Id.  505. 

In  Bridge  Co.  v.  United  States,  supra,  Kentucky  and  Ohio 
each  chartered  and  authorized  a  company  to  build  a  bridge  over 
the  river  at  Cincinnati,  and  the  same  was  built  by  a  consolida- 
tion of  the  two  companies. 

In  Mississippi  and  Missouri  R.  R.  Co.  v.  Ward,  2  Black,  485, 
Ward,  as  owner  and  navigator  of  steamboats  from  St.  Paul  to 
St.  Louis,  filed  a  bill  in  equity  in  the  United  States  court  for 
Iowa,  for  the  abatement  of  the  company's  bridge  across  the 
Mississippi  at  Rock  Island.  The  river  at  that  point  was  1,410 
feet  wide,  and  the  bridge  1,570  feet  long,  with  six  piers,  three 
of  which  were  on  the  Iowa  side.  The  draw-pier  was  the  fourth 
from  the  Iowa  shore,  and  was  386  feet  long  and  45  feet  wide. 
The  draw-space  on  the  Iowa  side  was  HI  feet,  and  on  the  lUI- 
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nois  eide  116  feet  in  the  clear.  The  Illinois  draw-passage  was 
directly  over  the  deepest  channel  of  the  river,  and  directly 
over  the  usual  track  of  steamboats  before  the  building  of  the 
bridge.  That  draw-passage  of  116  feet,  the  45  feet  of  the 
draw-pier,  and  80  feet  between  it  and  the  eastern  line  of  Iowa, 
which  was  the  middle  of  the  river,  covered  a  space  of  241  feet 
of  water-way,  and  embraced  the  main  channel  where  steam- 
boats had  at  all  times  navigated  prior  to  the  bridge.  It  was  at 
the  draw-pier,  and  in  the  Illinois  draw-space,  that  the  com- 
plainant's boats  sustained  the  injury  which  was  the  founda- 
tion of  the  action.  The  trial  court  ordered  the  removal  of  the 
three  spans  and  piers  on  the  Iowa  side.  That  decree  was  re- 
versed on  appeal,  and  the  complaint  dismissed.  In  doing  so, 
it  was  held  in  eflFect  that  the  piers  and  the  portions  of  the 
bridge  on  the  Illinois  side  were,  at  most,  an  offense  against  the 
laws  of  Illinois,  of  which  neither  the  trial  court  nor  the  state 
court  of  Iowa  had  jurisdiction;  that  inasmuch  as  the  removal 
of  the  three  spans  and  piers  on  the  Iowa  side  would  destroy 
the  bridge  without  materially  improving  the  navigation  of  the 
river,  it  did  not  call  for  equitable  interference,  and  hence  was 
improperly  ordered;  that  the  public  were  not  entitled  to  the 
free  navigation  of  the  whole  river  from  bank  to  bank,  as  that 
would  prevent  the  building  of  any  lawful  bridge  whatever,  but 
only  a  free  and  unobstructed  navigable  channel  of  the  river. 
The  bridge  appears  to  have  been  built  under  corporate  au- 
thority granted  by  Illinois,  with  the  sanction  or  permission  of 
Iowa.  It  should  be  observed  that  section  2  of  the  enabling 
act  for  Illinois  conferred  upon  that  state  "concurrent  jurisdic- 
tion on  the  Mississippi  River  with  any  state  or  states  to  be 
formed  west  thereof,  so  far  as  said  river"  should  "form  a  com- 
mon boundary  to  both";  but  we  find  no  similar  clause  relating 
to  Iowa  in  its  constitution  or  otherwise. 

The  supreme  court  of  the  United  States  has,  in  effect,  fre- 
quently held  that  where  two  states  are  divided  by  a  navigable 
river,  one  of  them  alone  may,  in  the  absence  of  congressional 
regulation,  legally  authorize  the  construction  of  wharves,  piers, 
and  other  structures  on  its  side  of  the  river  in  aid  of  naviga- 
tion, and  the  exaction  of  pay  for  the  use  of  the  same  from 
those  navigating  such  river:  Packet  Co.  v.  Keokuk,  95  U.  S.  80; 
Packgt  Co.  V.  St.  Louis,  100  Id.  423;  Vicksburg  v.  Tobin,  100  Id. 
430;  Packet  Co.  v.  Catlettsburg,  105  Id.  559;  Transportation 
Co.  v,  Parkersburg,  107  Id.  698-701.  Such  exaction,  however, 
must  be  confined  to  a  reasonable  compensation  for  such  use. 
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but  cannot  be  legally  imposed  as  a  tax  or  burden  upon  inter- 
state commerce:  Id.;  Guy  v.  Baltimore,  100  Id.  434;  Trans- 
portation Co.  V.  Parkersburg,  supra.  The  distinction  was,  per- 
haps, first  aptly  stated  by  Mr.  Justice  Curtis  in  these  words: 
"The  grant  of  commercial  power  to  Congress  does  not  contain 
any  terras  which  expressly  exclude  the  states  from  exercising 
an  authority  over  its  subject-matter.  If  they  are  excluded,  it 
must  be  because  the  nature  of  the  power  thus  granted  to  Con- 
gress requires  that  a  similar  authority  should  not  exist  in  the 

states Now,  the  power  to  regulate  commerce  embraces 

a  vast  field,  containing  not  only  many  but  exceedingly  various 
subjects,  quite  unlike  in  their  nature;  some  imperatively  de- 
manding a  single  uniform  rule,  operating  equally  on  the  com- 
merce of  the  United  States  in  every  part,  and  some  like  the 
subject  now  in  question  [pilotage],  as  imperatively  demanding 
that  diversity  which  alone  can  meet  the  local  necessities  of 

navigation Whatever  subjects  of  this  power  are  in  their 

nature  national  may  justly  be  said  to  be  of  such  a  nature  as 
to  require  exclusive  legislation  by  Congress.  That  this  can- 
not be  aflfirmed  of  laws  for  the  regulation  of  pilots  and  pilot- 
age, is  plain":  Cooley  v.  Board  of  Wardens,  12  How.  318,  319. 
This  distinction  has  since  been  frequently  sanctioned,  and  has 
been  applied  to  wharfage  on  such  dividing  rivers:  Transporta- 
tion Co.  V.  Parkersburg,  107  U.  S.  701-704;  Cotrnty  of  Mobile  y. 
Kimball,  102  Id.  701.  In  Atlee  v.  Packet  Co.,  21  Wall.  389, 
the  pier  against  which  the  company's  barge  struck  constituted 
a  part  of  the  riparian  owner's  boom  to  retain  logs  for  his  mill, 
and  the  same  was  located  140  feet  from  the  shore,  and  in 
water  of  the  average  depth  of  twelve  feet,  and  was  constructed 
without  any  legislative  authority  whatever;  and  hence  the 
case  is  distinguishable. 

So  it  has  been  settled  by  the  same  court  that  one  of  two 
states  separated  by  a  navigable  river  may,  in  the  exercise  of 
its  police  power,  grant  exclusive  authority  to  one  of  its  citi- 
zens, as  against  others,  to  run  a  ferry  across  such  river,  and 
the  exaction  of  fare  for  its  use,  without  infringing  the  com- 
mercial clause  of  the  federal  constitution,  and  without  the 
sanction  of  such  other  state:  Conway  v.  Taylor's  ExW,  1  Black, 
603;  Fanning  v.  Gregoire,  16  How.  524;  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  365;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  Id.  196;  Gould  on  Waters,  sec.  35.  Of  course,  this 
would  be  subject  to  the  exercise  of  a  similar  power  by  such 
other  state:   Id.     In   Conway  v.   Taylor's  ExW,  it  was  said 
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by  the  court:  "  It  is  insisted  that  such  a  franchise,  when 
confined  to  one  shore,  is  a  nullity,  and  that  the  concurrent  ac- 
tion of  both  states  is  necessary  to  give  it  validity The 

concurrent  action  of  the  two  states  was  not  necessary":  1 
Black,  629.  "The  franchise  is  confined  to  the  transit  from 
the  shore  of  the  state.  The  same  rights  which  she  [Ken- 
tucky] claims  for  herself,  she  concedes  to  others.  She  has 
thrown  no  obstacle  in  the  way  of  the  transit  from  the  states 
lying  upon  the  other  side  of  the  Ohio  and  Mississippi.  She 
has  left  that  to  be  wholly  regulated  by  their  ferry  laws.  We 
have  heard  of  no  hostile  legislation,  and  of  no  complaints  by 
any  of  those  states.  It  was  shown  in  the  argument  at  bar  that 
similar  laws  exist  in  most,  if  not  all,  the  states  bordering  upon 
those  streams.  They  exist  in  other  states  of  the  Union  bounded 
by  navigable  waters":  Id.  631. 

The  defendant  was  authorized,  by  its  charter,  to  construct 
its  booms  upon  the  St.  Croix  River,  and  for  that  purpose,  to 
enter  upon  and  occupy  any  land  necessary  for  properly  con- 
ducting its  business:  Sees.  11,  21,  supra.  It  does  not  in  terms 
give  such  authority  upon  the  lands  or  waters  of  Wisconsin. 
Since  the  charter  was  granted  by  Minnesota  alone,  the  defend- 
ant's authority  to  so  enter  upon  and  occupy  would  seem  to  be 
confined  to  the  territory  of  Minnesota,  and  in  no  event  to  reach 
beyond  its  jurisdiction.  The  line  between  the  two  states,  at 
the  points  in  question,  is  "the  main  channel  of"  the  St.  Croix: 
Wis.  Const.,  sec.  1,  art.  2;  Minn.  Const.,  sec.  1,  art.  2.  The 
defendant  was  required  by  its  charter  at  all  times  to  "  give 
free  passage  to  all  rafts,  steamboats,  keel-boats,  or  other  water- 
craft  navigating  the  said  River  St.  Croix,  without  any  hin- 
drance or  delay  by  reason  of  said  booms  or  the  logs  therein 
confined,"  unless  it  was  impossible  to  prevent  such  obstruction 
by  reason  of  an  unusual  press  or  jam  of  logs:  Sec.  18.  The 
authority  of  Minnesota  alone  to  grant  such  a  charter  seems  to 
be  fairly  deducible  from  the  several  adjudications  cited,  unless 
she  is  deprived  of  doing  so  by  that  clause  of  her  constitution 
and  ours,  and  the  enabling  acts  mentioned,  securing  to  each 
state  "  concurrent  jurisdiction  "  on  that  river. 

3.  Are  the  words  "concurrent  jurisdiction,"  as  thus  used,  to 
be  construed  as  requiring  the  joint  action  of  both  states  to  give 
validity  to  such  a  charter,  or  could  Minnesota  do  so  alone,  with 
the  corresponding  right  in  Wisconsin  to  grant  a  similar  char- 
ter? If  such  joint  action  was  necessary  to  give  such  validity, 
then  the  refusal  or  mere  failure  of  the  one  state  to  so  act  would 
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wholly  prevent  the  exercise  of  any  jurisdiction  by  either  state. 
"  Concurrent  jurisdiction  "  are  words  usually  applied  to  two  or 
more  courts.  When  so  applied,  no  one  has  ever  pretended  that 
the  exercise  of  such  jurisdiction  by  the  one  court  was  depen- 
dent upon  its  concurrent  exercise  by  any  other  court.  On  the 
contrary,  all  recognize  the  authority  of  each  such  tribunal  to 
deal  with  the  same  subject-matter,  at  the  choice  of  the  suitor. 
This  is  illustrated  by  the  jurisdiction  of  state  and  federal 
courts  in  the  same  territory,  as  to  controversies  between  citizens 
of  different  states  and  also  as  to  other  matters.  They  never 
concur  in  each  other's  actions,  but  each  proceeds  separately 
and  independently  of  the  other.  The  same  is  true  respecting 
offenses  and  torts  committed  upon  a  river  dividing  two  states^ 
where  the  courts  of  each  have  jurisdiction  of  the  same;  for 
in  such  case  each  court  must  necessarily  act  separately  and 
independently  of  the  other.  Such  jurisdiction  of  the  courts 
of  the  respective  states,  when  concurre'nt,  extends  to  the  whole 
of  that  portion  of  the  river  dividing  them;  State  v.  Plants,  25 
W.  Va.  119;  52  Am.  Rep.  211;  Carlisle  v.  State,  32  Ind.  55. 
Although  the  words  "concurrent  jurisdiction  "  and  "jurisdic- 
tion" are  usually  applied  to  the  rightful  authority  of  courts, 
yet  they  are  not  limited  to  such  use.  On  the  contrary,  they 
are  broad  enough  to  embrace  also  the  exercise  of  both  legisla- 
tive and  executive  powers:  Kendall  v.  United  States,  12  Pet. 
623;  Sherlock  v.  Ailing,  44  Ind.  184.  Thus  it  is  said  in  tho 
case  last  cited  "  that  this  state  [Indiana]  possesses  concurrent 
jurisdiction  with  the  state  of  Kentucky  on  the  river  at  tho 
place  where  the  cause  of  action,  if  any,  arose.  The  jurisdic- 
tion may  be  exercised  in  such  manner  as  the  state  shall  elect. 
It  was  exercised  in  unmistakable  language  in  the  constitution, 
by  declaring  that  the  state  possesses  such  concurrent  jurisdic- 
tion, in  civil  and  criminal  cases,  with  the  state  of  Kentucky. 
The  jurisdiction  which  the  state  possesses  is  not  limited  to  the 
service  of  process.  It  is  general,  and  includes  the  right  of 
legislation  touching  all  civil  and  criminal  cases  on  the  river. 
....  The  jurisdiction  asserted  by  the  constitution  is  not  lim- 
ited to  judicial  proceedings  in  civil  and  criminal  cases.  It  is 
such  as  the  state  may  choose  to  exercise  touching  such  actions, 
and  legislation  is  included."  The  three  co-ordinate  branches 
of  the  state  government  must  necessarily,  in  their  respectivo 
spheres,  possess  powers  which  are  co-extensive  with  each  other: 
Worcester  v.  Georgia,  6  Pet.  570. 
The  words  "  concurrent  jurisdiction  "  must  have  been  used. 
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in  the  compact  between  the  federal  government,  Wisconsin, 
and  Minnesota,  in  the  sense  in  which  they  had  previously 
been  used  and  were  generally  understood.  When,  therefore, 
by  such  compact  it  was  in  effect  provided  that  each  such  state 
fihall  have  "  concurrent  jurisdiction  "  on  that  portion  of  the 
River  St.  Croix  constituting  the  boundary  line  between  them,  it 
included  the  exercise  of  such  legislative  powers  by  each  state 
over  the  whole  river  as  were  consistent  with  the  exercise  of 
similar  powers  over  the  same  portions  of  the  river  by  the  other 
etate.  In  other  words,  by  such  compact  each  state  secured  to 
itself  such  "  concurrent  jurisdiction  "  upon  the  half  of  the 
river  within  the  territorial  limits  of  the  other  state,  by  reducing 
what  would  otherwise  have  been  its  exclusive  jurisdiction  upon 
its  own  half  to  mere  "  concurrent  jurisdiction."  The  result  is, 
that  neither  of  these  states  could,  as  against  the  other,  rightfully 
assume,  or  authorize  the  assumption  of,  permanent  and  exclu- 
eive  occupancy,  possessron,  and  control  of  the  entire  navigable 
portions  of  the  river:  President  etc.  v.  Trenton  City  Bridge  Co., 
13  N.  J.  Eq.  46;  Attorney-General  v.  D.  &  B.  B.  R.  R.  Co.,  27  Id. 
631.  Of  course,  no  two  structures  or  bodies  can  occupy  pre- 
cisely the  same  space  at  the  same  time  upon  a  river,  any  more 
than  elsewhere.  Nevertheless,  either  state  may,  in  aid  of  navi- 
gation, assume,  or  authorize  the  assumption  of,  reasonable  oc- 
cupancy, possession,  and  control  of  portions  of  such  navigable 
waters,  provided  the  same  is  reasonably  consistent  with  simi- 
lar occupancy,  possession,  and  control  which  may  be  assumed 
or  authorized  by  such  other  state.  Concurrent  jurisdiction,  to 
be  of  value  to  the  respective  states  or  to  any  one,  must  have  a 
practical  application.  Such  application  should,  moreover,  be 
consistent  with  the  reasonable  continuance  of  a  navigable 
channel  as  a  public  highway  between  such  states,  and  must 
necessarily  remain  subject  to  any  regulation  of  commerce  by 
Congress  under  the  commercial  clause  of  the  federal  constitu- 
tion. 

Here  large  portions  of  the  defendant's  booms  were  upon  this 
side  of  the  river,  and  between  the  main  channel  and  the  Wis- 
consin shore.  It  may  be,  as  contended,  that  the  defendant's 
charter  grants,  or  purports  to  grant,  authority,  or  at  least  that 
the  defendant  under  it  has  assumed  to  exercise  authority, 
which  transcends  the  rightful  powers  of  Minnesota,  and  in- 
fringes the  concurrent  jurisdiction  of  Wisconsin.  Assuming 
euch  to  be  the  case,  and  the  question  recurs  whether  such  ex- 
cess of  rightful  jurisdiction  is  available  to  the  plainti£f8.     la 
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Bundle  v.  D.  &  R.  Caiwl  Co.,  14  How.  80,  the  plaintiffs  owned 
certain  mills  in  Pennsylvania,  opposite  Trenton,  New  Jersey, 
supplied  with  water  from  a  dam  in  the  Delaware  River,  by  a 
title  running  back  prior  to  1771.  In  that  year,  the  two  prov- 
inces, which  subsequently  became  the  states  of  Pennsylvania 
and  New  Jersey,  respectively  passed  acts  declaring  the  river 
a  common  highway  for  the  purposes  of  navigation,  and  ap- 
pointed commissioners  with  full  power  to  improve  such  navi- 
gation, and  remove  any  obstructions.  By  compact  in  1783,  it 
was  agreed  by  the  two  states  that  the  river  should  continue  to 
be  and  remain  a  common  highway  in  its  whole  length  and 
breadth,  equally  free  and  open  for  the  use,  benefit,  and  advan- 
tage of  each  of  the  two  states.  The  defendant  company  was 
incorporated  under  the  laws  of  New  Jersey  in  1830,  and  was 
thereby  authorized  to  and  did  construct  a  canal  in  that 
state,  with  a  feeder  from  a  dam  in  that  river  above  the  plain- 
tiffs.' The  action  was  brought  by  reason  of  the  diversion  of 
such  water,  to  the  damage  of  the  plaintiffs.  The  court  held, 
in  effect,  that  the  plaintffs  had  no  grant  of  the  usufruct  of  the 
waters  of  the  river,  but  only  a  license  to  draw  from  their  dam; 
that  such  license  was  revocable  and  in  subjection  to  the  supe- 
rior right  of  the  state  to  divert  the  water  for  public  improve- 
ments, either  by  the  state  directly,  or  by  a  corporation  created 
for  that  purpose;  that  the  plaintiffs,  being  but  tenants  at  suf- 
ferance in  the  usufruct  of  the  water  of  the  two  states  who 
owned  the  river  as  tenants  in  common,  were  not  in  a  condition 
to  question  the  relative  rights  of  either  state  to  use  its  waters 
without  the  consent  of  the  other;  that  as,  by  the  laws  of  their 
own  state,  the  plaintiffs  could  have  had  no  remedy  against  a 
corporation  authorized  to  take  the  whole  waters  of  the  river 
for  the  purpose  of  canals  or  improving  the  navigation,  so  they 
could  not  sustain  a  suit  against  a  corporation  created  by  New 
Jersey  for  the  same  purpose,  which  had  taken  a  part  of  the 
waters.  The  principle  of  that  decision  seems  to  be,  that  a 
mere  private  party  should  not  be  heard  to  complain  that  one 
of  two  states,  divided  by  such  river,  had  invaded  the  rightful 
jurisdiction  of  the  other  by  diverting  more  than  its  share  of 
the  waters.  So  here,  we  think,  the  plaintiffs  are  not  entitled  to 
be  heard  as  to  whether  Minnesota  has  infringed  the  rightful 
jurisdiction  of  Wisconsin.  This  state  is  not  a  party  U)  this 
suit,  and  her  comparative  rights  in  and  u\)on  the  waturs  of  the 
river  at  the  points  in  question  cannot  Ihj  adjudicated  in  this 
action.     Whether  such  a  controversy  would  be  most  properly 
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determinable  in  the  courts  of  either  state  or  of  the  United 
States  (as  in  Wisconsin  v.  Duluthj  96  U.  S.  379;  South  Carolina 
V.  Georgia,  93  Id.  4;  Alabama  v.  Georgia,  23  How.  505),  we  are 
not  here  called  upon  to  decide.  It  is  enough  to  know  that 
Buch  non-exercise  of  jurisdiction  by  the  one  state  is  not  avail- 
able as  a  substantive  cause  of  action  against  a  corporation 
created  by  and  acting  under  the  authority  of  the  other  state. 

4.  The  defendant  is  certainly  not  liable  for  its  failure  to  go 
outside  of  the  scope  of  its  charter  and  invade  the  territory  of 
Wisconsin  by  taking  possession  of  Rice  Lake,  and  placing 
booms  therein,  and  constructing  the  necessary  inlet  and  out- 
let for  the  proper  storage  of  all  logs  that  may  have  been  adrift 
in  the  river. 

5.  The  liability  of  the  defendant,  if  any,  must  arise  out  of 
its  failure  to  perform  some  of  the  duties  imposed  by  its  char- 
ter, or  the  careless  or  negligent  manner  in  which  it  performed 
such  duties.  These  questions  we  are  unable  to  solve  as  mere 
matters  of  law.  The  record,  as  indicated,  presents  too  many 
disputed  facts  and  circumstances  and  too  many  disputed  in- 
ferences to  be  drawn  from  admitted  facts  to  authorize  us  in 
flaying  that  the  case  was  properly  taken  from  the  jury,  and 
determined  as  a  matter  of  law.  Of  course  the  defendant  was, 
under  no  view  of  the  case,  liable  for  any  remote  and  specula- 
tive damages.  It  was,  however,  bound  to  the  faithful  perfor- 
mance of  the  duties  imposed  by  the  charter  as  to  such  lower 
booms  and  additional  booms  in  aid  thereof.  They  did  not 
extend  above  Marine  Mills.  Whether  below  that  point  the 
capacity  of  the  defendant's  works  and  booms  might,  with 
reasonable  precautions  and  diligence,  have  been  increased  by 
improving  Mud  and  Butler  lakes,  or  otherwise,  were  neces- 
Barily  questions  of  fact,  which  we  are  not  at  liberty  to  say 
were  conclusively  negatived.  The  defendant  was  required,  so 
far  as  it  could  with  reasonable  diligence,  by  such  works  and 
booms,  to  supply  the  ordinary  demand  of  the  log-driving  busi- 
ness on  the  river,  as  measured  by  such  use  in  previous  years. 
In  case  of  pressure  of  logs  from  above,  it  was,  moreover,  bound 
to  exercise  reasonable  diligence,  under  all  the  circumstances, 
in  delivering  logs,  and  thus  relieving  its  booms  at  the  foot 
thereof,  and  thus  increase  its  capacity  for  receiving  logs  the 
more  rapidly  at  the  upper  end  of  such  lower  boom.  There 
is  evidence  tending  to  show  that  the  rapidity  of  such  delivery 
was  considerably  iCSS  at  about  the  time  of  the  commencement 
of  the  jam  in  1883  than  it  was  a  short  time  before  or  a  short 
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time  afterwards,  and  that  it  was  much  less  at  that  time  that 
year  than  in  other  years.  But  the  defendant  was  not  bound 
to  go  beyond  its  capacity  under  its  charter,  and  at  all  times 
keep  open  a  navigable  channel  for  steamboats  and  other  water- 
craft,  however  unusal  or  extraordinary  might  be  the  press  or 
jam  from  above  of  logs  and  timber  in  the  river. 

It  is  claimed  that  in  June,  1883,  the  river  at  the  points  in 
question  was  unusually  crowded  with  logs  coming  from  all 
the  tributaries  above  simultaneously,  and  to  such  an  extent  as 
to  make  it  impossible  for  the  defendant  to  assort  and  deliver 
them  as  fast  as  they  came.  This  may  be  so;  and  it  may  bo 
that  the  defendant  was  not  in  fault.  Its  liability,  if  any, 
must  rest  upon  its  failure  to  perform,  or  its  negligent  or  care- 
less performance  of,  some  duty  imposed  by  its  charter,  but  can 
never  be  based  upon  a  condition  of  things  produced  by  natural 
causes  and  the  action  of  others,  and  which,  under  its  charter, 
it  had  no  means  of  preventing.  It  is  to  be  remembered  that 
the  defendant  is  not  a  log-driving  corporation,  but  one  of  the 
character  indicated,  and  in  aid  of  navigation.  It  could  not 
rightfully,  by  its  booms,  unnecessarily  interfere  with  the  navi- 
gation of  steamboats  and  other  water-craft;  but  it  had  tho 
right  to  intercept,  store,  and  deliver  logs  adrift  in  the  river,  as 
indicated  by  the  authorities  cited.  In  some  states  they  have 
gone  so  far  as  to  forbid  the  floating  of  logs  in  such  navigable 
rivers  without  their  being  rafted  or  inclosed  in  boats  and  un- 
der the  control  of  men  actually  upon  them:  Craig  v.  Kline,  65 
Pa.  St.  399;  3  Am.  Rep.  636.  This  is  on  the  theory  that  such 
uncontrolled  floatage  is  necessarily  destructive,  more  or  less, 
of  any  other  navigation  upon  the  river,  while  it  continues. 
Thus  far,  it  would  seem,  Minnesota  and  Wisconsin  have  al- 
lowed logs  above  the  defendant's  works  to  go  promiscuously 
adrift  regardless  of  the  consequences  to  other  navigators  and 
Interests  upon  the  river.  Certainly,  a  booming  corporation, 
created  in  the  interest  of  the  public  as  well  as  log-owners,  for 
the  very  purpose  of  bringing  order  out  of  the  necessary  con- 
fusion thus  produced,  should  not  be  held  responsible  for  what 
it  has  no  capacity  nor  corporate  power  to  prevent,  but  only  for 
its  failure  to  perform  its  duty,  or  its  negligence  or  carelessness 
in  such  performance.  Since  there  must  be  a  new  trial,  further 
discussion  is  unnecessary. 

6.  There  seems  to  be  no  serious  controversy  but  what  the 
plaintiflFs  have  succeeded  to  the  alleged  claim  for  damages 
accruing  to  Walker,  Judd,  and  Veazie,  as  against  everybody, 
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unless  it  be  their  creditors;  and  there  is  no  claim  that  the  de- 
fendant is  such. 

By  the  Codkt.    The  judgment  of  the  circuit  court  is  re- 
yersed,  and  the  cause  is  remanded  for  a  new  trial. 


RivKB  AS  Boundary  between  States,  and  Riqhts  or  Resfbotivb 
States  over:  See  BuUemutk  v.  SL  Louis  B.  Co.t  123  IlL  635;  6  Am.  St. 
Rep.  645. 

Boom  Companies,  Bights  and  Liabilities  of:  See  West  Branch  Boom 
Co.  V.  Lumber  and  Land  Co.,  121  Pa.  St.  143;  6  Am.  St.  Rep.  766. 


MoDermott  V.  Kernan. 

[72  Wisconsin,  2C8.] 
Homestead  Exemption  not  Lost  bt  Tehfobart  Removal  thsbefroMo 
Where  a  woman,  residing  with  her  husband  and  children  in  rooms  over 
a  saloon  adjoining  a  dance-hall  on  the  same  lot,  after  bis  death  not  wish* 
ing  to  keep  a  saloon,  or  to  have  her  children  occupy  rooms  over  one, 
removes  from  the  building,  leaving  some  furniture  therein,  and  rents 
the  same,  but  always  intending  to  return  and  live  in  it,  at  all  events  aa 
soon  as  her  daughters  married,  the  exemption  of  the  premises  from  ez0« 
cution,  as  her  homestead,  ia  not  impaired  by  her  removaL 

Action  to  set  aside  a  deed.    The  opinion  states  the  facts. 

C.  M.  Bicey  for  the  appellant. 

SomerSy  SomerSy  and  Dorty  for  the  respondents. 

Obton,  J.  This  action  was  brought  by  the  appellant,  as  a 
judgment  creditor  of  the  respondent  Sarah  A.  Delaney,  after 
an  execution  had  been  returned  unsatisfied,  to  set  aside  a  con- 
veyance made  by  said  Sarah  to  the  respondents  Bernard  and 
Mary  Kernan,  of  certain  premises,  in  aid  of  said  execution,  on 
the  ground  of  fraud.  The  evidence  was,  in  substance,  as  fol- 
lows: The  said  Sarah  A.  Delaney,  prior  to  the  eighth  day  of 
February,  1880,  occupied  the  premises  in  controversy  with 
her  husband  and  six  children  as  their  homestead,  at  which 
date  her  husband  died,  and  she  continued  to  so  occupy  said 
premises  with  her  children  until  the  nineteenth  day  of  April 
thereafter.  The  premises  were  a  lot  in  the  city  of  Milwaukee 
of  fifty  by  one  hundred  feet,  and  a  house  thereon,  with  a 
saloon  room  below,  and  four  rooms  above  used  as  a  family 
dwelling,  and  a  hall  thirty  feet  in  length  adjoining  the  house, 
used  for  dancing,  or  other  social  purposes.  The  said  Sarah 
did  not  wish  to  have  her  children  occupy  said  rooms  over  a 
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saloon,  and  she  did  not  wish  to  keep  a  saloon,  and  she  accord- 
ingly moved  out  of  the  building,  leaving,  however,  some  furni- 
ture and  a  few  pictures  therein;  and  rented  and  occupied 
other  premises,  and  kept  a  boarding-house,  and  rented  said 
premises  to  one  of  her  sons  for  the  most  of  the  time  until  May, 
1887,  when  she  rented  them  to  one  Miller  for  two  years;  and 
all  the  time  she  intended  to  return  to  said  premises,  and  either 
live  there  again  and  let  her  sons  keep  the  saloon,  or  convert 
the  building  into  a  dwelling  or  boarding  house,  and  occupy 
the  whole  thereof  for  such  purpose.  She  intended  to  return 
when  her  daughters  married  at  all  events,  and  without  delay. 
She  borrowed  money  from  time  to  time  of  the  respondent 
Bernard  Kernan,  who  was  the  husband  of  her  daughter,  the 
respondent  Mary  Kerman,  in  all  of  two  hundred  dollars  or 
more;  and,  to  secure  the  same,  deeded  said  premises  to  said 
respondents  in  June,  1887,  so  that  the  said  Bernard  might 
reimburse  himself  out  of  the  rents  thereof.  This  is  the  deed 
sought  to  be  set  aside. 

The  court,  among  other  things,  found  that  the  said  "  Sarah 
A.  Delaney  removed  from  her  said  homestead  for  a  temporary 
purpose,  and  with  a  fixed  and  abiding  intention  to  return 
thereto,  and  live  upon  and  occupy  the  same  as  her  homestead, 
as  soon  as  her  circumstances  would  allow,  ....  and  that  she 
has  purchased,  acquired,  or  owns  no  real  estate  except  that 
above  described."  This  finding  is  sustained  by  the  evidence. 
The  conclusion  of  law  from  the  facts  so  found  is  "  that,  at  the 
time  of  said  conveyance,  said  premises  constituted  and  was 
the  homestead  of  said  Sarah  A.  Delaney,  and  as  such  was  and 
is  not  liable  or  subject  to  the  lien  of  the  plaintiff's  judgment 
therein." 

The  contention  of  the  learned  counsel  of  the  appellant  is, 
that  the  evidence  shows  that  the  premises  were  not  owned  and 
occupied  as  a  homestead  by  the  respondent  Sarah  A.  Delaney, 
as  required  by  the  statute,  to  make  them  exempt  frotu  sale 
under  said  execution;  and  cites  In  re  Estate  of  Phelan,  16  Wis. 
76;  Herrick  v.  Graves,  16  Id.  157;  and  Jarvais  v.  Moe,  38  Id. 
440.  The  first  two  cases  were  decided  under  the  law  as  it  was 
previous  to  the  statute  of  1858,  which  is  the  present  statute. 
The  language  of  the  opinions  used  was  applicable  to  the  pecu- 
liar facts  of  those  cases;  and  yet  the  cases  supposed  in  the 
opinion  of  Mr.  Justice  Paine  and  that  of  the  present  chief  jus- 
tice, in  which  the  homestead  would  not  be  lost  by  temporary 
removal  with  the  intent  to  return,  even  if  in  the  mean  time 
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the  premises  had  been  rented  to  a  tenant,  or  not,  in  their 
facts,  as  strong  in  favor  of  exemption  as  the  present  case. 
The  statute  of  1858  was  no  doubt  intended  to  provide  for  ex- 
emption in  cases  where,  before,  the  facts  of  removal  and  sale 
were  held  to  be  evidence  of  an  abandonment  of  the  homestead. 
The  present  statute  has  made  such  facts  consistent  with  the 
homestead  right  by  providing  that  "such  exemption  shall  not 
be  impaired  by  temporary  removal  with  the  intention  to  reoc- 
cupy  the  same  as  a  homestead,  nor  by  a  sale  thereof." 

The  language  quoted  by  the  learned  counsel  from  the  opinion 
of  the  late  eminent  chief  justice  in  Jarvais  v.  Moe,  supraj  is  ap- 
plicable to  this  case,  and  suflScient  authority  for  holding  that 
the  facts  of  this  case  establish  a  homestead.  "The  statute 
does  not  limit  the  measure  of  removal,  but  it  does  the  kind  of 
removal.  To  preserve  his  home  upon  removal,  the  temporary 
purpose,  the  animus  revertendi,  must  be  certain  and  definite." 
The  same  learned  chief  justice  says:  "Still  'owned  and  occu- 
pied '  by  the  debtor,  in  the  terms  of  the  earlier  statute,  though 
the  later  statute  allows  the  possession  of  the  house  and  land 
to  be  constructive  only  during  temporary  absence  in  right  of 
the  continuing  home."  This  language  answers  the  argument 
of  the  learned  counsel,  and  clearly  establishes  the  homestead 
right  of  the  debtor  in  this  case.  Without  commenting  further 
on  the  facts  of  this  case,  it  is  sufiBcient  to  say  that  the  above 
cases,  and  all  subsequent  cases  in  this  court,  make  the  facts  of 
this  case  perfectly  consistent  with  the  homestead  right  of  the 
respondent  Sarah  A.  Delaney  in  said  premises:  Zimmer  v. 
Pauley,  51  Wis.  282;  Phillips  v.  Root,  68  Id.  128. 

By  the  Coubt.  The  judgment  of  the  superior  court  is  af- 
firmed. 

Tempokabt  Removal  from  Homestead  does  not  Operate  as  Aban- 
PONMXNT:  See  Cabeen  v.  Mulligan,  37  111.  230;  87  Am.  Dec.  247,  and  note 
249;  Kae»  v.  Orosa,  92  Mo.  647;  1  Am.  St.  Rep.  767,  and  note.  Abandon- 
ment of  a  homestead  cannot  be  accomplished  by  mere  intention;  there  must 
be  a  discontinQance  of  the  use,  coupled  with  an  intention  not  again  to  use  aa 
•  home,  to  be  an  abandonment:  Archibald  v.  Jacobs,  69  Tex.  248. 
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Fath   V.  Koeppel. 

[72  Wisconsin,  289.J 
X*0WERs  OF  Pish  Inspectob  Jxtdicial.  — The  power  of  a  fish  inspector  to 
determine  the  quality  and  healthfulness  of  fish  ofiered  for  sale  in  the 
markets  of  a  city,  and  if  found  to  be  unwholesome  or  unfit  to  be  eaten, 
to  condemn  and  destroy  it,  is  judicial  in  its  nature,  and  he  is  not  liable 
to  any  one  in  an  action  for  damages,  however  erroneously,  ignorantly, 
negligently,  or  carelessly  he  may  act  in  the  exercise  of  such  power,  pro- 
vided he  acts  within  his  jurisdiction. 

Action  for  damages.    The  opinion  states  the  case. 
Eugene  S.  Elliott^  for  the  appellant. 
John  C.  Ludwigy  for  the  respondent. 

Obton,  J.  The  material  allegations  of  the  complaint  are: 
1.  The  plaintiff  is  a  dealer  in  fruits  and  fish  in  the  city  of 
Milwaukee;  2.  The  defendant  was  and  is  the  duly  appointed 
meat  inspector  of  said  city,  and  it  was  his  duty  to  carefully 
inspect  all  fish  offered  for  sale  in  the  markets  of  said  city, 
and  to  destroy  all  such  fish  as  are  unwholesome  and  unsuit- 
able to  be  eaten  by  man;  3.  While  he  was  so  acting  as  meat 
inspector  he  was  and  is  an  unfit  and  unsuitable  person,  and 
wholly  incompetent  to  inspect  fish,  and  to  judge  whether  they 
are  fit  to  be  eaten;  and  he  well  knew  his  unfitness  for  that  po- 
sition, and  to  inspect  fish,  and  to  judge  whether  the}  are  fit  to 
be  eaten;  4.  While  he  was  so  acting,  he  so  negligeniiv  igno- 
rantly, and  carelessly  performed  his  duties  as  such  infepector, 
that  he  did,  without  any  reason  or  cause,  destroy  and  make 
unfit  for  sale  a  large  quantity  of  good  and  fresh  fish,  offered 
for  sale  by  the  plaintiff  at  a  public  market  in  said  city.  By 
reason  of  the  premises,  the  plaintiff  suffered  damages.  A 
general  demurrer  to  the  complaint  was  overruled,  and  the 
defendant  appealed. 

The  complaint  does  not  state  a  cause  of  action  against  the 
defendant  as  meat  or  fish  inspector  of  the  city  of  Milwaukee, 
and  the  demurrer  should  have  been  sustained.  The  plaintiff, 
at  least,  is  bound  by  the  allegations  of  his  complaint;  and  we 
must  take  it  for  granted  that  there  is  such  an  oflBce  as  fish 
inspector,  and  that  the  defendant  was  such  an  oflBcer,  with  the 
duties  and  authority  to  inspect  fish,  and  judge  whether  they 
are  fit  to  be  eaten,  and  to  destroy  such  as  are  unwholesome, 
as  alleged  in  the  complaint.  To  sustain  the  complaint,  the 
learned  counsel  of  the  respondent  cites  section  6,  chapter 
470,  of  the  Laws  of  1885,  an  amendment  to  the  charter  of  said 
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city,  to  show  that  the  defendant  had  no  authority  to  judge 
whether  or  not  any  meat  or  fish,  etc.,  is  dangerous  to  health, 
and  whether  the  same  shall  be  destroyed  or  buried,  and  that 
such  duties  and  authority  are  conferred  only  upon  the  c'om- 
missioner  of  health  of  said  city,  and  that  said  commissioner 
had  no  authority  to  delegate  such  judicial  or  discretionary 
power  to  the  defendant  or  to  any  one.  This  may  be  so,  but 
the  complaint  presents  no  such  case.  The  defendant  is  made 
the  person  to  inspect  fish,  and  to  judge  whether  they  are  fit  to 
be  eaten,  and  to  destroy  them  if  unfit;  and  if  the  contention 
now  is  that  he  was  not  so  acting  as  fish  inspector,  he  eliminates 
from  his  complaint  every  allegation  that  would  give  the  de- 
fendant any  power  to  either  condemn  or  destroy  the  plaintiff's 
fish,  or  to  injure  him  in  any  way.  The  argument  of  the 
learned  counsel  would  make  the  defendant  a  mere  nominal 
inspector,  and  of  course  inspection  alone  could  not  injure  any 
one.  He  admits  away  his  case  when  he  cites  the  provision 
of  the  charter  which  creates  the  oflBce  with  such  judicial  or 
discretionary  power  as  to  inspect,  judge  of  their  quality,  con- 
demn, and  destroy  fish  oSered  for  sale  in  market,  and  admits 
that  such  power  is  so  judicial  and  discretionary  that  it  cannot 
be  delegated  to  another;  for  it  is  alleged  in  the  complaint  that 
the  defendant  was  the  "duly  appointed  fish  inspector  of  the 
city,  and  that  it  became  his  duty  to  carefully  inspect  fish,  and 
to  destroy  all  such  fish  as  are  unwholesome  and  unsuitable  to 
be  eaten";  and  his  liability  in  the  action  depends  upon  his 
being  "an  unfit  and  unsuitable  person,  and  wholly  incompe- 
tent to  inspect  fish,  and  to  judge  whether  they  are  fit  to  be 
eaten";  and  upon  his  knowing  his  unfitness  for  that  position, 
"and  to  inspect  fish  and  judge  whether  they'  are  fit  to  be 
eaten,"  and  upon  his  negligently,  ignorantly,  and  carelessly 
performing  such  duties  as  fish  inspector.  We  fully  agree  with 
the  learned  counsel  that  these  are  judicial  duties  and  powers, 
and  cannot  be  delegated;  and  it  follows  that  the  defendant 
cannot  be  held  liable  for  the  careless,  improper,  or  erroneous 
performance  of  such  duties,  or  exercise  of  such  judicial  powers, 
acting  within  his  jurisdiction  as  fish  inspector. 

The  powers  conferred  on  the  defendant  by  law,  according  to 
the  complaint,  are  plainly  and  clearly  judicial,  and  of  great 
importance.  He  is  vested  with  power  to  determine  the  quality 
and  healthfulness  of  fish  in  market,  and  if  unwholesome  or 
unfit  to  be  eaten,  to  condemn  and  destroy  them.  This  is  a 
high  and  responsible  judicial  power,  as  it  concerns  the  publia 
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health,  and  as  it  may  affect  the  rights  of  property;  and  the 
officer  exercising  such  a  power  is  within  the  protection  of  that 
principle,  that  a  judicial  officer  is  not  responsible  in  an  action 
for  damages  to  any  one  for  any  judgment  he  may  render, 
however  erroneously,  negligently,  ignorantly,  corruptly,  or 
maliciously  he  may  act  in  rendering  it,  if  he  act  within  his 
jurisdiction.  This  principle  is  stated  and  given  force  in  Steele 
V.  Dunham,  26  Wis.  393,  by  the  present  chief  justice,  to  shield 
from  liability  members  of  an  equalizing  board,  or  board  of  re- 
view of  assessments,  who  are  charged  with  liability  for  dam- 
ages to  the  plaintiff  for  corruptly  and  oppressively  increasing 
the  valuation  of  certain  property  without  proof.  Much  more 
should  this  principle  protect  from  actions  for  private  damages 
an  inspector  of  fruits  and  meats,  acting  in  the  interest  of  the 
public  health.  This  principle  protects  all  officers  exercising 
judicial  powers,  whatever  they  may  be  called.  It  is  "  a  judi- 
cial privilege,"  and  has  "a  deep  root  in  the  common  law,"  and 
found  "asserted  in  the  earliest  judicial  records,  and  it  has 
been  steadily  maintained  by  an  undisturbed  current  of  decis- 
ions": Yates  V.  Lansing,  5  Johns.  291.  It  is  a  discretionary 
authority,  where  the  determination  partakes  of  the  character 
of  a-judicial  decision:  Drueckerx.  Salomon,  21  Wis.  621;  Salem 
V.  E.  R.  Co.,  98  Mass.  431.  It  has  application  to  a  board  of 
health:  Raymond  v.  Fish,  51  Conn.  80;  50  Am.  Rep.  3;  and  to 
an  inspector  of  provisions:  Seaman  v.  Patten,  2  Gaines,  312; 
and  to  a  board  of  pilot  comminsi oners:  Downer  v.  Lent,  6  Cal. 
94;  65  Am.  Dec.  489.  The  learned  counsel  of  the  appellant 
has  collated  these  and  many  more  cases,  closely  in  point,  in 
his  excellent  brief  on  this  question.  But  this  principle  is  so 
elementary,  and  so  well  established  in  all  like  cases,  that  refer- 
ence to  any  further  authorities  is  unnecessary.  The  complaint 
most  clearly  i:ank8  the  defendant  as  a  judicial  officer,  and 
places  him  under  the  protection  of  this  principle,  and  it  there- 
fore fails  to  state  a  cause  of  action  against  him. 

By  the  Court.  The  order  of  the  superior  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law.  

Judicial  A5d  Ministerial  Acts  Distixouished:  See  the  uoto  to  Flour- 
may  v.  Jeffersonville,  17  lad.  169;  79  Am.  Dec.  472-477.  Judicial  actiou  ia 
adjudication  upon  rights  of  parties  who  in  general  appear  or  are  brought  be- 
fore the  tribunal  by  notice  or  process,  and  upon  whose  claims  some  decision 
•or  judgment  ia  rendered:  In  re  Saline  Co.,  45  Mo.  52;  100  Am.  Dec.  337. 
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Evans  v.  Virgin. 

[72  Wisconsin,  423.] 
Application  op  Proceeds  op  Sale  op  Attached  Propertt  in  IIands 
OP  Sheripp,  after  Dissolution  op  Attachment.  —  Upon  the  dissolu- 
tion of  an  attachment,  the  money  realized  from  the  sale  of  the  attached 
property,  in  the  hands  of  the  shoriff,  is  not  to  be  regarded  in  the  custody 
of  the  law  in  such  a  sense  as  to  preclude  the  sheriff  from  applying  it  upon 
an  execution  against  the  property  of  the  same  defendant  issued  to  and 
received  by  the  same  ofiBcer  after  the  receipt  of  such  money.  Nor  is  the 
defendant,  in  such  case,  entitled  to  so  much  of  such  money  as  will  satisfy 
the  costs  and  damages  awarded  to  him  upon  the  dissolution  of  the  at- 
tachment, but  such  costs  and  damages  are  to  be  applied,  as  a  set-off, 
upon  the  unpadd  balance  of  the  plaintiff's  judgment. 

Action  commenced  against  the  firm  composed  of  N.  H.  and 
H.  H.  Virgin,  for  a  firm  debt.  An  attachment  was  issued  in 
the  action,  and  property  of  the  firm,  and  separate  property  of 
N.  H.  Virgin,  one  of  the  members  of  the  firm,  were  attached. 
The  defendants  answered  severally,  and  traversed  the  attach- 
ment. The  supreme  court,  on  appeal,  sustained  the  attachment 
as  to  the  separate  property  of  N.  H.  Virgin,  but  sustained  the 
traverse  as  to  the  firm  property.  It  appeared  from  the  record 
that  in  the  principal  action  judgment  was  rendered  against 
both  partners,  March  2,  1886,  for  $68,194.99,  and  that  no  ap- 
peal was  taken  from  that  judgment;  that  the  personal  property 
attached  belonged  wholly  to  the  firm,  or  in  part  to  N.  H. 
Virgin,  and  being  perishable,  was  ordered  sold  and  converted 
into  money,  which  was  done;  that  the  ^amount  realized  was 
about  $2,900,  which,  after  deducting  expenses,  was  held  by  the 
Bheriff,  subject  to  the  order  of  the  court;  that,  after  the  decision 
of  the  supreme  court  above  referred  to,  an  execution  was  issued 
on  the  judgment  in  the  principal  action  to  said  sherifif,  and 
on  June  8,  1887,  he  applied  the  net  proceeds  in  his  hands, 
$2,728.28,  to  the  execution,  and  paid  over  the  same  to  the 
plaintiff;  that  there  was  no  other  property  out  of  which  to 
collect  the  large  balance  of  the  judgment  remaining  unpaid; 
that  after  the  entry  of  judgment  on  the  traverse  according  to 
the  mandate  of  the  supreme  court,  the  defendants,  at  the  Oc- 
tober term,  1887,  applied  to  the  trial  court  for  an  order  direct- 
ing the  sherifif  to  pay  over  to  them  the  proceeds  of  the  sale  of 
the  partnership  property  attached,  and  in  answer  the  plaintifif 
asked  for  an  order  that  the  application  of  the  proceeds  on  the 
execution  and  the  payment  of  the  same  to  the  plaintiflf  be  in 
all  things  ratified  and  approved.  On  the  hearing  the  court 
adjudged  that  the  attachment  of  the  firm  property  be  dis-^ 
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solved,  and  that  the  defendants  have  and  recover  their  costs 
upon  the  traverse  taxed  at  $150,  and  $200  damages;  that  said 
6um  of  $350  be  set  oflf  against  the  judgment  in  the  principal 
action.  It  was  also  ordered  that  said  proceeds,  so  in  the  hands 
of  the  sheriff,  were  legally  liable  to  be  taken  on  the  execution 
as  they  were,  and  that  the  payment  thereof  by  the  sheriff  to  the 
plaintiff,  to  apply  on  the  execution,  was  a  full  compliance  on 
his  part  with  the  order  to  deliver  the  firm  property  to  the  de- 
fendants, and  was  a  complete  discharge  thereof.  From  this 
order  the  defendants  appealed. 

W.  H.  Beebej  and  Bushnell  and  Wathins^  for  the  appellants. 

Carter  and  Cleary,  for  the  respondent. 

Cassoday,  J.  If,  upon  the  trial  of  an  issue  of  traverse  of  an 
attachment,  the  court  finds  for  the  defendant,  then  the  statute 
requires  that  the  defendant's  costs  of  such  trial  be  taxed,  and 
an  order  "entered  that  the  property  attached  be  forthwith 
delivered  up  to  the  defendant":  R.  S.,  sec.  2746.  In  this 
case  the  trial  court  found  for  the  plaintiff  on  the  trial  of  the 
issue  of  traverse;  but  on  the  filing  of  the  remittitur  on  the  re- 
versal of  that  part  of  the  order  entered  thereon  relating  to  the 
firm  property,  that  court  did  tax  the  costs  of  the  defendants 
upon  such  trial,  and  entered  an  order,  in  legal  effect  that  the 
firm  property  so  attached  be  forthwith  delivered  up  to  the  de- 
fendants. This  was  in  pursuance  of  numerous  cases  in  this 
court:  Morawitz  v.  Wolf,  70  Wis.  516;  Clark  v.  LamoreuXj  70 
Id.  512;  Braunsdorj  \.  Fellner,  69  Id.  835;  Keith  v.  Armstrong y 
65  Id.  227.  The  authority  of  these  several  decisions,  however^ 
does  not  extend  beyond  the  points  decided  in  each,  and  the 
facts  upon  which  such  decision  was  based.  "It  is  a  general 
rule,"  said  Marshall,  C.  J.,  "that  the  positive  authority  of  a 
decision  is  co-extensive  only  with  the  facts  on  which  it  is 
made":  Ogden  v.  Saunders,  12  Wheat.  333.  True,  in  the  case 
first  cited  Mr.  Justice  Lyon  said:  "The  statute  is  imperative, 
and  contains  no  exception  whatever.  The  order  must  be  en- 
tered in  every  case  pursuant  to  its  requirements,  or  it  is  error. 
It  is  quite  immaterial  that  the  circumstances  of  the  case  may 
be  such  that  the  order,  when  entered,  will  be  inoperative." 
But  neither  in  that  case,  nor  in  any  of  the  other  cases  above 
cited,  was  the  property  or  the  proceeds  thereof  in  the  hands  of 
such  attaching  officer  taken  or  applied  by  him  upon  an  inter- 
vening valid  process  against  the  property  of  the  same  defend- 
ants as  in  this  case. 


872  Evans  v.  Virgin.  [Wisconsin, 

As  said  upon  the  former  appeal,  "the  affidavit  stated  a  good 
ground  for  attachment  against  the  property  of  the  firm,  and 
was  therefore  a  protection  to  the  officer":  69  Wis.  158.  The 
property,  being  perishable,  was,  under  the  order  of  the  court, 
properly  converted  into  money,  which  was  held  by  the  sheriff 
in  lieu  of  the  property  attached.  The  proceeds  of  such  prop- 
erty, consisting  of  money  in  the  hands  of  the  attaching  officer 
at  the  time  when  the  execution  was  received  by  him,  were 
rightfully  levied  upon,  and  paid  over  and  returned  as  so  much 
money  collected,  without  exposing  the  same  for  sale  as  pro- 
vided in  section  2987  of  the  Revised  Statutes,  unless  the 
sheriff  was  precluded  from  making  such  levy  by  reason  of  the 
money  being  in  his  own  hands.  Courts  have  so  held,  even  in 
the  absence  of  such  statute:  Freeman  on  Executions,  sec.  Ill; 
Herman  on  Executions,  sec.  124.  Mr.  Freeman  considers  the 
preponderance  of  the  cases  in  this  country  as  holding  that 
money  in  the  hands  of  a  sheriff  or  constable  belonging  to  the 
defendant,  being  the  surplus  or  residue  remaining  in  posses- 
sion of  the  officer  after  he  has  satisfied  the  writ,  is  not  in  the 
custody  of  the  law,  and  therefore  is  subject  to  execution.  He 
says:  '*Tbe  execution  having  been  fully  satisfied,  the  officer 
ceases  to  hold  the  money  by  virtue  of  the  writ.  As  to  the 
ascertained  surplus,  he  is  said  to  be  liable  to  the  defendant 
as  for  money  had  and  received.  Such  surplus  can  therefore, 
while  in  the  officer's  hands,  be  reached  by  the  defendant's 
creditors":  Freeman  on  Executions,  sec.  130,  p.  179,  and  cases 
there  cited.  The  same  author  says:  "But  the  officer  who  has 
levied  upon  property  may  hold  the  same  to  answer  for  sub- 
sequent writs  which  come  into  his  hands  while  the  first  levy 
remains  in  force.  The  mere  receipt  of  the  subsequent  writ 
operates  as  a  constructive  levy  upon  all  the  pr9perty  actually 
or  constructively  in  his  possession  under  a  prior  writ":  Free- 
man on  Executions,  sec.  135.  To  the  same  effect  is  Herman 
on  Executions,  sec.  174,  p.  249.  Of  course,  the  same  rule  is  ap- 
plicable to  successive  attachments:  Halpin  v.  Hall,  42  Wis.  176; 
1  Am.  &  Eng.  Ency.  Law,  p.  927,  subd.  10.  "  Subsequent 
valid  levies  necessarily  exclude  those  prior  in  point  of  time 
but  wanting  in  compliance  with  the  law  in  essential  particu- 
lars": 1  Wade  on  Attachments,  sec.  219;  1  Am.  &  Eng.  Ency. 
Law,  927;  Robinson  v.  Ensign,  6  Gray,  300;  Culver  v.  Rumsey, 
6  Bradw.  598.  So  here  we  must  hold  that,  upon  the  dissolu- 
tion of  the  attachment,  the  money  realized  thereon,  and  in  the 
hands  of  the  sheriff,  is  not  to  be  regarded  in  the  custody  of  the 
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law  in  such  a  sense  as  to  preclude  the  Bheriflf  from  applying  it 
upon  the  execution  against  the  property  of  the  same  defend- 
ants, issued  to  and  received  by  the  same  oflacer  after  the  receipt 
of  such  money:  Freeman  on  Executions,  sec.  135;  Sherry  v. 
Schuyler^  2  Hill,  204;  Van  Winkle  v.  Udall,  1  Id.  559;  Oilman  v. 
Williams,  7  Wis.  329;  Woodmansee  v.Eodgers,  59  How.  Pr.  402. 
It  is  claimed,  however,  that  in  any  event  the  defendants 
were  entitled  to  enough  of  said  money  to  satisfy  the  costs  and 
damages  awarded  to  them  upon  such  dissolution  of  the  attach- 
ment, instead  of  applying  such  costs  and  damages  as  a  set-oflP 
upon  the  unpaid, balance  of  the  plaintiff's  judgment.  But 
Buch  set-off  was  so  allowed  in  strict  obedience  to  the  statute. 
Whether  the  trial  of  such  traverse  is  before  or  after  the  trial  of 
the  principal  action,  the  statute  requires  that  the  amount  of 
BUch  damages  and  costs  upon  such  dissolution  shall  be  applied 
"as  a  set-off  to  the  plaintiff's  demand  as  established  upon  the 
trial"  of  the  principal  action  when  not  in  excess  of  it:  R.  S., 
Bee.  2746;  Henderson  v.  Allen,  56  Wis.  177. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 

Pbopebtt  in  Hands  of  Sheriff,  whetheb  Subject  to  Levt  on  Exs> 
CDTiONt  See  Freeman  on  Executions,  sec.  130. 


Blodgett  V.  Abbot. 

[72  Wisconsin,  616.1 
BaILBOAD    Ck>MPANT    ACCEPTING     PERISHABLE    FrEIOHT    TO    BE    CARBIEO 

OVER  ITS  Own  and  Connectino  Roads  is  bound  to  forward  it  aa 
promptly  as  it  can,  until  it  bas  delivered  or  offered  to  deliver  it  to  the 
connecting  carrier,  and  it  cannot  shield  itself  from  liability  for  failure 
to  perform  its  duty  by  merely  showing  that  its  agent  supposed  that 
there  would  be  a  delay  in  forwarding  it  by  the  connecting  carrier.  The 
company  is  bound  to  know  when  it  contracts  to  carry  such  freight  in 
that  manner  whether  it  can  be  carried  through  without  such  delay  as  will 
destroy  or  injure  freight  of  that  character. 

Error  in  Receivino  Immaterial  Evidence  is  Material,  when  the  coort, 
after  objection,  receives  it  as  material,  and  may  have  given  it  weight  in 
disposing  of  the  case. 

Statement  as  to  Time  Required  for  Perishable  Freight  to  Reach 
ITS  Destination,  made  by  a  railroad  agent  to  a  shipper,  is  admissible  in 
evidence  in  an  action  to  recover  damages  for  delay  in  transporting  it, 
when  such  statement  may  have  been  the  inducement  of  the  contract. 
A  statement  that  such  freight  would  reach  its  destination  at  a  certain 
time  would  have  the  force  of  a  contract,  and  if  the  time  was  a  reason- 
Able  one,  the  contract  would  be  within  the  scope  of  such  agent's  aa« 
ihority. 
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Hatxkial  Qdestion  op  Fact  should  be  Submitted  to  Jcrt.  In  an 
•ction  to  recover  damages  for  delay  on  the  part  of  a  railroad  company 
in  the  trausportatioa  of  perishable  freight,  where  the  evidence  as  to 
whether  it  was  the  duty  of  the  conductor  of  the  train,  to  which  the  car 
the  freight  was  being  carried  in  was  attached,  to  place  the  car  on  a  "  Y  " 
at  the  crossing  of  a  connecting  road  by  which  the  freight  was  to  be  for- 
warded  to  its  destination,  is  conflicting,  the  question,  which  is  a  material 
one,  should  be  submitted  to  the  jury. 

Action  to  recover  damages.    The  opinion  states  the  case. 
Lamoureux  and  Parkj  for  the  appellant. 

Howard  Morrisy  D.  S.  Wegg,  Winkler,  Flanders,  Smithy  BoU 
turn,  and  VilaSy  for  the  respondents. 

Obton,  J.  The  following  is  a  sufficient  statement  of  the 
facts  to  show  the  pertinency  of  the  questions  raised  and 
decided : — 

The  Wisconsin  Central  railroad,  represented  by  the  de- 
fendants as  the  trustees  thereof,  runs  in  part  from  Plover  to 
Junction  City  in  a  northwesterly  direction,  at  which  last  point 
it  is  crossed  by  the  Chicago,  Milwaukee,  and  St.  Paul  railroad^ 
which  runs  thence  in  a  northerly  direction  to  Mosinee.  On 
the  sixth  day  of  November,  1886,  the  defendants  contracted 
with  the  plaintiff  to  carry  a  car-load  of  potatoes  for  him  from 
Plover,  by  the  way  of  Junction  City,  to  Mosinee,  for  certain 
freight  charges  then  paid,  and  received  the  same  on  board  of 
their  car  about  twelve  o'clock  on  that  day.  The  potatoes^ 
which  were  of  the  value  of  about  two  hundred  dollars,  were 
BO  received  in  good  condition,  and  were  to  be  carried  with  such 
reasonable  dispatch  as  would '  comport  with  the  perishable 
nature  of  such  property  at  that  season  of  the  year,  and  deliv- 
ered to  Joseph  Desert  &  Co.,  or  on  their  order,  at  such  place 
of  destination.  The  plaintiff  had  purchased  said  potatoes 
from  one  William  Carley  at  Plover,  and  said  Carley  acted  as 
the  agent  of  the  plaintiflF  in  making  said  contract  with  the 
agent  of  the  defendants  at  that  place.  The  weather  had  been 
warm,  but  was  changing  to  become  colder.  The  train  having 
the  car  arrived  at  Junction  City  about  six  o'clock  that  after- 
noon, on  Saturday,  and  the  car  was  left  standing  on  the  pass- 
ing track  of  said  road,  from  which  place  it  could  not  be 
directly  taken  and  shipped  on  the  other  road.  There  was  a 
"  Y  "  between  the  roads,  upon  which  it  would  have  to  be  run 
before  it  could  be  so  taken  and  shipped.  On  its  arrival,  the 
car  was  billed  to  the  other  road,  and  the  agent  of  that  road 
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at  that  point  was  notified  of  it,  and  he  made  arrangements  to 
receive  it  on  that  road,  and  send  it  along  with  an  extra  or  wild 
freight  train,  which  would  and  did  arrive  there  from  the  south 
at  8:48  the  same  evening,  and  notified  the  conductor  of  said 
train  to  take  it;  and  supposing  the  car  to  be  on  the  "  Y,"  the 
conductor  of  that  train  went  there  to  get  it,  but  found  that  it 
had  not  been  placed  there,  and  for  that  reason  he  could  not 
and  did  not  take  it  along;  and  that  train  reached  Mosinee 
about  an  hour  afterwards,  and  the  car  would  have  been  car- 
ried with  said  train  had  it  been  placed  upon  the  "  Y." 

As  to  whether  it  was  the  duty  of  the  conductor  of  the  train 
which  brought  it  there  to  have  placed  the  car  on  the  "  Y"  at 
Junction  City,  and  as  to  whether  such  is  the  usage  in  such 
cases,  there  was  some  conflict  of  evidence.  Burns,  the  agent 
of  the  defendants  at  that  place,  testified  that  such  was  the 
usage  and  custom;  and  he  must  have  supposed  that  the  con- 
ductor of  that  train  had  left  the  car  upon  the  "  Y,"  as  he  noti- 
fied the  agent  of  the  other  company  that  it  was  there,  ready 
for  shipment;  and  said  agent  directed  the  conductor  of  the 
extra  train  on  that  road  to  go  there,  and  he  went  there  to  get 
it;  and  the  train-dispatcher  of  the  other  road  had  telegraphed 
the  agent  of  said  road  to  have  that  train  take  the  car,  and  the 
agent  testified  that  they  went  to  the  usual  place  for  the  car, 
and  it  was  not  there.  Dustin,  the  conductor  of  the  train  that 
brought  the  car  to  Junction  City,  testified  that  it  was  not  his 
duty  to  put  the  car  on  the  "  Y,"  as  the  train  was  a  through- 
train,  and  ought  not  to  be  slopped  for  such  purpose;  and  that 
it  was  the  duty  of  those  in  charge  of  a  local  or  way  freight 
train,  which  would  arrive  there  the  next  morning,  to  place  it 
on  the  "  Y,"  and  that  such  was  the  usage.  But  this  witness 
testified  that  he  did  not  know  that  this  car  contained  perish- 
able freight,  and  that  such  freight  ought  to  be  forwarded  the 
earliest  possible  moment,  and  that  in  handling  such  freight 
he  had  placed  cars  upon  the  "  Y,"  and  that  he  could  have 
done  it  in  this  instance  if  it  had  not  been  for  the  delay. 
There  was  a  local  or  way  freight  train  of  defendants  standing 
on  the  main  track,  headed  the  other  way,  which  had  to  be 
moved  in  order  to  let  this  car  in  upon  the  "  Y,"  which  would 
have  taken  some  time.  This  local  freight  train  might  have 
placed  the  car  upon  the  "  Y,"  but  the  conductor  had  not  been 
ordered  to  do  so,  and  did  not  know  that  it  contained  perish- 
able freight.  The  train-dispatcher  of  the  defendants'  road 
testified  that,  as  a  general  rule,  the  conductor  of  a  through 
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freight  train  did  not  place  cars  upon  the  "  Y";  but  he  testi- 
fied, further,  that  if  a  car  contained  perishable  freight,  it 
should  go  through  as  soon  as  possible;  and  if  it  should  not 
delay  him  too  long,  the  conductor  of  a  through  freight  train 
ought  to  put  such  a  car  on  the  "  Y";  and  that  the  custom  is, 
in  handling  perishable  freight,  to  give  it  precedence  over  every- 
thing else. 

The  car  was  put  upon  the  "Y"  the  next  morning  by  those 
in  charge  of  a  local  or  way  freight  train  of  the  defendants 
going  the  other  way,  and  it  was  taken  that  night  by  those  in 
charge  of  an  extra  or  wild  freight  train  on  the  other  road, 
and  arrived  at  Mosinee  about  ten  o'clock  on  that  (Sunday) 
evening.  When  the  car  was  at  Junction  City  on  Sunday 
afternoon,  the  potatoes  were  in  good  order;  and  on  Monday 
morning,  when  the  consignees  were  ready  to  receive  them, 
they  were  frozen  badly,  and  a  large  part  of  them  were  worth- 
less from  this  cause,  and  rejected.  The  consignees  were  noti- 
fied by  said  Carley,  on  Saturday,  that  the  car  would  arrive  at 
Mosinee  that  evening,  and  they  were  ready,  with  teams  and 
men,  waiting  for  the  arrival  of  the  car,  to  remove  the  potatoes 
therefrom,  until  eight  o'clock,  when  they  wore  notified  that 
the  car  would  not  arrive  that  night.  The  weather  became 
very  cold  on  Sunday  and  Sunday  night,  and  began  to  grow 
colder  on  Saturday.  There  was  some  testimony  tending  to 
show  that  it  was  not  in  the  ordinary  course  of  business  for  any 
freight  train  on  the  other  road  to  take  this  car,  except  a  regu- 
lar one.  But  this  would  seem  to  be  immaterial,  from  the  fact 
that  the  wild  or  extra  freight  train  on  that  road  was  ready 
and  made  an  efibrt  to  take  it,  and  would  have  taken  it,  on 
Saturday  night,  if  it  had  been  placed  upon  the  '"Y,"  and  the 
eame  kind  of  train  on  that  road  did  actually  take  it  on  Sun- 
day night.  The  first  regular  freight  train  on  that  road  after 
the  arrival  of  the  car  at  Junction  City  was  not  due  at  Mosinee 
until  the  next  Monday  morning.  The  circuit  court,  on  this 
evidence,  directed  the  jury  to  render  a  verdict  for  the  defend- 
ants, and  entered  judgment  thereon. 

This  being  substantially  the  evidence,  the  following  errors 
assigned  may  be  readily  disposed  of,  and  the  one  in  connec- 
tion with  this  last  item  of  evidence  will  be  first  considered:  — 

1.  The  witness  Burns  was  asked  by  the  defendants'  counsel 
whether  he  had  any  knowledge  that  any  other  train  except 
this  regular  one  would  go  north  on  the  other  road  to  Mosinee. 

This  was  objected  to  as  immaterial,  incompetent,  and  irrele- 
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vant.  The  objection  was  overruled,  and  the  answer  was,  that 
he  did  not.  This  evidence  could  not  affect  the  liability  of  the 
defendants  for  their  delay  in  not  forwarding  such  perishable 
goods,  to  the  extent  of  their  ability  to  do  so,  until  their  de- 
livery or  offer  to  deliver  them  to  the  other  road  as  the  con- 
necting carrier.  They  must  acquit  themselves  of  this  duty, 
and  they  cannot  shield  themselves  from  it  by  delays  on  the 
connecting  road.  They  were  bound  to  know,  when  they  so 
contracted,  whether  they  could  be  carried  through  without 
such  delay  as  would  destroy  or  injure  such  perishable  freight. 
Suppose  that  the  car  had  never  left  Plover  until  the  potatoes 
had  become  valueless  by  freezing,  could  the  defendants  escape 
liability  by  proof  that  there  was  no  regular  train  on  the  other 
road  to  receive  it  before  such  time?  Such  is  not  the  law: 
McLaren  v.  D.  &  M.  R.  R.  Co.,  23  Wis.  138;  Petersen  v.  Case^ 
21  Fed.  Rep.  885.  The  principle  is  too  clear  for  further  refer- 
ence. It  may  be  that  the  error  as  well  as  the  evidence  was 
quite  immaterial,  as  the  proof  is  clear  that  there  was  no  un- 
reasonable delay  on  the  other  road.  Those  in  charge  of  that 
road  did  not  wait  for  their  regular  train  on  the  next  Monday 
morning  after  the  potatoes  were  frozen,  but  did  their  best  to 
forward  the  car  on  their  first  extra  train  Saturday  evening, 
and  they  finally  forwarded  it  by  the  next  extra  train  as  soon 
as  it  was  placed  on  the  "Y"  by  the  defendants,  where  they 
could  reach  it.  But  receiving  such  evidence,  after  objection, 
as  material,  the  court  may  have  given  it  weight  in  disposing 
of  the  case,  and  it  was  therefore  a  material  error. 

2,  The  witness  Carley  was  asked  what  was  said  at  the  time 
(paeaning  when  the  contract  was  made)  in  regard  to  the 
length  of  time  it  would  require  to  reach  Mosinee.  The  court 
sustained  the  objection  of  the  defendants.  This  was  a  flagrant 
error.  Considering  the  season  of  the  year,  and  the  perishable 
nature  of  this  kind  of  freight  by  freezing,  such  statement 
might  well  have  been  the  very  inducement  of  the  contract. 
There  is  so  great  a  similarity  between  the  action  ex  contractus 
and  ex  delicto  in  such  a  case,  or  of  failure  to  perform  the  con- 
tract and  to  discharge  the  duty,  that  it  is  difiicult  to  determine 
which  it  is.  The  difference  is  more  in  form  than  in  substance. 
Such  a  statement  might  greatly  affect  the  duty  of  the  defend- 
ants and  the  conduct  of  the  plaintiff.  The  agent  Carley 
might  have  been  governed  by  such  a  statement  in  entering 
into  the  contract  on  behalf  of  the  plaintiff;  and  his  conduct  in 
not  giving  this  kind  of  freight  more  personal  attention  to  pro- 
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tect  it  from  injury  on  the  way,  and  in  having  the  consignees 
ready  to  receive  it  and  take  care  of  it  on  its  arrival  at  the  end 
of  the  route,  may  have  been  caused  by  it,  and  this  the  plain- 
tiff offered  to  show.  Without  any  such  statement,  if  the  de- 
fendants knew  that  the  delay  would  be  as  it  was,  and  that 
there  were  any  reasons  why  the  potatoes  would  not  arrive  at 
their  destination  until  endangered  by  frost,  and  this  they  were 
bound  to  know  (and  they  now  claim  that  they  did  know  that 
none  but  a  local  freight  train  could  put  that  car  on  the  "  Y," 
and  none  but  a  regular  freght  train  on  the  other  road  could 
or  would  take  and  forward  it),  then  it  was  clearly  their  duty 
to  have  so  informed  the  agent  Carley  before  he  entered  into 
the  contract  or  shipped  them:  Ayres  v.  G.  &  N.  W.  Ry  Co.,  71 
Wis.  372.  Carley,  the  agent,  notified  the  consignees  that  the 
car  would  arrive  that  night,  and  they  were  at  the  depot  ready 
to  receive  and  take  care  of  them.  A  statement  of  the  agent  of 
the  defendants  at  the  time  that  the  car  would  arrive  that  night 
at  Mosinee,  under  such  circumstances,  would  have  the  force 
of  a  contract  to  that  effect:  Strohn  v.  D.  &  M.  R.  R.  Co.,  23 
Id.  130;  99  Am.  Dec.  114.  The  agent  had  the  authority  to  so 
contract,  because  such  time  of  carriage  would  have  been  rea- 
sonable for  such  freight  at  such  a  time:  Woody. C,  M'.,  & 
St.  P.  R.  Co.,  68  Iowa,  491;  56  Am.  Rep.  861;  Strohn  v.  D.  & 
M.  R.  R.  Co.,  supra. 

3.  The  evidence  as  to  whether  it  was  the  duty  of  the  con- 
ductor of  the  train  in  which  the  car  went  to  Junction  City  to 
have  placed  it  on  the  "  Y  "  was,  to  say  the  least  of  it,  conflict- 
ing; and  that  being  a  most  material  question  in  this  case,  it 
ought  to  have  been  submitted  to  the  jury:  Leavitt  v.  C.  & 
N.  W.  Ry  Co.,  64  Wis.  228,  and  a  great  many  cases  cited  in 
the  brief  of  the  appellant,  to  which  reference  may  be  had. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


LiABijuTT  07  Common  Carrtrr  fob  Loss  or  Deterioration  from  Delay 
d  Transporting  Goods:  See  note  to  Amerimn  Express  Co.  v.  Smith,  31  Am. 
Kep.  567-570. 

LiABiLrrr  of  Careieb  Who  Contracts  to  Carry  Goods  on  Own  and 
CoNNECTiNO  Lines:  See  Savannah  etc  Ky  Co.  v.  PrUcluxrd,  77  Ga.  412;  4 
Am.  St.  Rep.  92. 

Where  Common  Carrier  Receives  Goods,  and  Contracts  to  Deliveb 
Them  at  Destination  within  reasonable  time,  and  fails  to  deliver  in  time, 
the  measore  of  damages  for  such  default  is  the  depreciation  in  the  market 
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value  of  goods  at  the  place  of  destination  between  the  date  when  the  goods 
flhonld  have  been  delivered  and  when  they  actually  were:  E.,  T.,  V.,  <k  O. 
R.  R.  Co.  V,  Hale,  85  Tenn.  69;  St.  L.,  I.  M.,  .fc  S.  Ri/  Co.  v.  Mud/ord,  48 
Ark.  602. 


DuAMB  V.  Chicago   and  Northwestern  K'y  Co. 

[72  Wisconsin,  623.] 
QlTESTION  WHETHER  DeATH  OF  PeK-SON   WAS  OCCASIONED  BY  GrOSS  NeOLI« 

GENCE,  recklessness,  and  criminal  misconduct  of  the  employees  of  a  rail< 
road  company,  is  for  the  jury,  and  not  for  the  court,  unless  the  evidence 
to  that  end  is  perfectly  conclusive  and  overwhelming. 

Where  Railway  Train,  after  Passing  Highway  Crossing,  Immepi< 
ATELY  Returns,  a  person  approaching  the  crossing,  and  having  no  reason 
to  expect  such  return  of  the  train,  is  not  bound  to  stop  and  look  and 
listen  before  attempting  to  cross  the  track. 

Acts  of  One  Surprised  by  Sudden  Danger,  how  Judged. — The  law 
does  not  require  that  a  person  who  is  surprised  and  confused  by  a  sad- 
den danger  should  act  or  be  judged  according  to  any  strict  or  fixed  rule. 

Duty  of  Railroad  Company  where  Train  Passes  Crossing  and  Imub- 
diately  Returns.  —  Where  a  train  passes  a  railway  crossing,  and  almost 
Immediately  returns,  it  is  the  duty  of  the  company  to  have  warning 
given  to  persons  who  may  be  about  to  cross  the  track  in  the  mean  time. 

Action  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate.     The  opinion  states  the  case. 

E.  H.  Ellis,  for  the  appellant. 

Winkler,  Flanders,  Smith,  Bottum,  and  Vilas,  for  the  re- 
spondent. 

Obton,  J.  This  is  a  brief,  yet  substantially  correct,  state- 
ment of  the  facts:  The  track  of  the  defendant's  railway  crosses 
Main  Street,  in  the  city  of  Oconto,  nearly  north  and  south. 
Near  the  south  side  of  the  street  there  are  two  side-tracks,  with 
switches,  and  about  seventy  feet  north  of  the  street  there  is 
another  side-track,  with  switch  running  south.  There  is  a 
pile  of  wood,  fifty  feet  long  and  eight  or  nine  feet  high,  on  the 
east  side  of  the  defendant's  right  of  way,  extending  north  from 
the  north  side  of  the  street;  and  the  ground  for  some  distance 
east  of  the  track  north  of  the  street  is  about  four  feet  higher 
than  the  track,  and  there  is  a  house  about  forty  feet  north  of 
the  street,  and  a  short  distance  east  of  the  wood-pile.  The 
train,  which  consisted  of  the  locomotive,  two  box-cars,  and  a 
caboose,  had  come  out  on  the  main  track  from  one  of  the  side- 
tracks, and  run  north  across  the  street;   and  when  it  had 


880  DuAME  V.  Chicago  etc.  R'y  Co.      [Wisconsin^ 

passed  about  two  or  three  car-lengths  north  of  the  street,  it 
stopped  and  immediately  backed  down  towards  the  street. 
During  this  time,  the  engineer  and  fireman  were  on  the  en- 
gine, the  conductor  stood  in  the  door  of  the  caboose  on  the 
east  side,  one  brakeman  stood  upon  the  north  platform  of  the 
caboose,  and  the  other  brakeman  stood  near  the  switch,  south 
of  the  street.  There  was  no  flagman  at  this  crossing,  and  no 
one  on  the  rear  end  of  the  train  to  give  warning  to  those  about 
to  cross  the  track  at  that  place,  and  whether  the  bell  was  rung 
was  a  fact  in  dispute;  witnesses  for  the  defendant  testifying 
that  it  was,  and  other  witnesses  testifying  that  they  did 
hear  it.  The  deceased,  in  a  one-horse  vehicle,  was  driving 
west  on  Main  Street,  towards  his  home,  about  seven  miles  in 
the  country,  and  had  approached  within  seven  or  eight  rods  of 
the  crossing  from  the  east,  when  the  train  passed  over  it,  and 
went  on  north,  out  of  his  sight,  and  he  continued  on  a  trot 
towards  the  crossing,  and  as  his  horse  stepped  on  the  track, 
the  rear  car  of  the  train  was  very  near  it,  and  whether  he  at- 
tempted to  back  out  or  turn  around  or  pass  over,  the  evidence 
is  uncertain,  but  his  carriage  came  in  contact  with  the  rear 
car,  and  he  was  thrown  under  its  wheels  and  killed.  The 
conductor  of  the  train,  from  where  he  stood,  in  the  east  door 
of  the  caboose,  saw  the  deceased  as  he  was  approaching  the 
crossing,  and  gave  no  signal  or  warning  to  the  engineer  to 
stop  the  train,  as  he  might  have  done,  and  took  no  precaution 
whatever  to  avoid  the  accident;  and  when  asked  on  the  trial 
what  he  did,  said  that  "he  did  nothing  at  all;  if  he  hadn't 
sense  enough,  let  him  go."  He  could  have  kept  watch  of  the 
deceased,  but  did  not,  and  stood  there  looking  over  his  way- 
bills, and  did  nothing.  The  brakeman  standing  near  the 
switch,  on  the  south  side  of  the  street,  also  saw  the  deceased 
approaching  the  crossing,  and  knew  that  the  train  was  back- 
ing down  towards  the  crossing,  and  yet  gave  no  signal  or 
warning  to  the  engineer  in  time  to  stop  the  train  before  it 
came  in  contact  with  the  deceased;  and  the  other  brakeman, 
standing  on  the  front  platform  of  the  caboose,  and  near  tho 
engineer,  and  who  gave  the  signal  to  the  engineer  to  stop  the 
train  when  it  was  stopped,  and  whose  business  it  was  to  look 
to  the  other  brakeman  for  signals,  was  not  looking  that  way 
all  of  the  time.  If  the  brakeman  at  the  switch  gave  any  sig- 
nal to  stop  in  time  to  prevent  the  collision,  he  did  not  see  it, 
because  not  looking  that  way  at  the  time,  and  yet  it  was  hi» 
business  so  to  look.     The  jury  rendered  a  verdict  for  the  de- 
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fendant  by  the  direction  of  the  court,  and  of  course  this  is  the 
error  complained  of  on  this  appeal. 

Th  evidence  tending  to  prove  the  negligence  of  the  em- 
ployees of  the  defendant  is  very  strong,  if  not  conclusive;  and 
we  infer,  therefore,  that  the  court  directed  the  verdict  on  the 
ground  of  the  contributory  negligence  of  the  deceased.  We 
are  asked  by  the  learned  counsel  of  the  appellant  to  hold,  in 
view  of  the  evidence,  that  the  killing  of  the  deceased  was  not 
only  the  result  of  the  want  of  proper  care  on  the  part  of  the 
conductor  of  the  train  and  of  other  employees  of  the  defend- 
ant, but  that  it  was  occasioned  by  their  gross  negligence, 
recklessness,  and  criminal  misconduct;  and  that  therefore  the 
question  of  the  contributory  negligence  of  the  deceased  is  not 
in  the  case.  The  conduct  of  the  conductor  was  certainly  very 
reprehensible,  and  in  connection  with  his  own  explanation  of 
it,  evinces  a  cold-blooded  indifference  which,  I  am  happy  to 
Bay,  is  not  common  among  railway  employees.  But  without 
a  finding  by  the  jury  on  such  an  important  question  of  fact, 
we  would  not  feel  warranted  in  first  passing  upon  it.  The 
evidence  to  such  end  ought  to  be  perfectly  conclusive  and 
overwhelming,  and  we  can  scarcely  believe  that  the  omission 
of  the  conductor  to  signal  the  engineer  to  stop  the  train  until 
he  could  be  assured  of  the  safety  of  the  deceased  was  willful, 
or  that  he  apprehended  such  a  collision  as  the  result  of  it. 
This  is  most  properly  a  question  for  the  jury,  and  not  for  the 
court.  Inasmuch  as  the  case  must  again  be  tried  and  the 
questions  of  negligence  be  passed  upon  by  a  jury,  we  refrain 
from  expressing  an  opinion  upon  them,  further  than  to  say 
that  the  circuit  court  erred  in  directing  a  verdict  for  the  de- 
fendant, on  the  ground  either  that  the  defendant  was  not 
guilty  of  negligence  or  that  the  deceased  was;  but  we  shall 
only  consider  the  last  as  the  probable  ground  for  such  direc- 
tion. 

As  a  general  rule,  and  unaffected  by  other  circumstances, 
the  proposition  urged  in  the  brief  of  the  learned  counsel  of  the 
respondent,  that  one  approaching  a  railroad  crossing  who  may 
by  looking  have  a  timely  view  of  an  approaching  train,  is 
bound  to  look  and  listen  for  its  approach  before  attempting  to 
cross  the  track,  and  that  a  failure  to  do  so  is  negligence,  may 
be  correct,  and  the  circuit  court  most  probably  applied  this 
strict  rule  to  the  plaintiff's  case.  We  do  not  think  that  such 
a  rule  would  be  applicable  to  this  case.  There  is  a  most  im- 
portant fact  in  this  case  that  materially  modifies  this  strict 
Am.  St.  Kep..  Vol.  VIl.  —  Sfi 
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rule,  and  makes  it  inapplicable,  and  that  is,  that  this  train 
had  just  passed  this  crossing,  while  the  deceased  was  within 
a  few  rods  of  it,  and  driving  upon  a  trot,  and  had  passed  on 
out  of  his  sight,  and  he  had  reason  to  suppose  that  it  would 
continue  on,  it  being  upon  the  main  track,  like  any  other  train 
upon  its  regular  route,  and  had  no  reason  to  suppose  that  it 
would  immediately  return.  The  presumption  was,  that  it 
would  go  on,  and  not  return.  He  was  thus  thrown  off  his 
guard.  There  was  no  reason  to  look  or  listen  in  that  direction 
further,  for  it  appeared  impossible  to  him  that  any  train  from 
that  direction  would  or  could  approach  the  crossing  within  so 
short  a  time.  He  was  entrapped  by  this  unexpected  return 
of  the  train,  for  its  sudden  return  over  the  crossing  without 
warning  was  to  him  a  trap.  We  know  how  it  must  have  ap- 
peared to  him;  for  it  would  have  so  appeared  to  any  ordinary 
person  with  the  same  knowledge  of  the  situation.  Not  knowing 
or  supposing,  or  having  any  reason  to  suppose,  that  the  train 
would  immediately  return,  or  that  any  train  would  come  from 
that  direction,  he  did  as  any  other  reasonable  person  would 
have  done,  and  kept  straight  on  without  lessening  his  speed, 
as  if  assured  that  the  way  was  clear,  and  that  there  was  no 
possible  danger.  To  have  stopped  and  looked  and  listened  in 
that  direction,  under  such  circumstances,  would  have  been 
unreasonable,  and  the  law  requires  no  such  unreasonable 
thing  as  a  duty  or  obligation.  When  he  had  come  to  within 
a  few  feet  of  the  crossing,  with  no  signal  to  attract  his  atten- 
tion, he  appeared  to  be  suddenly  conscious  that  the  end  of  a 
box-car  was  creeping  down  upon  him;  and  what  he  did  or 
tried  to  do  in  this  sudden  emergency  and  danger  is  not  very 
clearly  known,  or  just  how  he  came  to  his  death  under  the 
wheels. 

Under  such  circumstances,  the  law  does  not  require  that  he 
should  have  acted  or  be  judged  according  to  any  strict  or  fixed 
rule.  He  was  "evidently  surprised  and  confused  by  the  sud- 
den appearance  of  the  train  so  near  him.  I  have  said  that 
the  train  went  north  out  of  the  sight  of  the  deceased,  and 
there  was  testimony  to  this  effect,  although  it  is  contended  by 
the  counsel  of  the  respondent  that  the  top  of  the  cars  might 
have  been  seen  by  him  all  the  time.  But  this  was  a  question 
for  the  jury,  when  there  was  conflict  of  the  evidence.  But  it 
is  quite  immaterial  whether  he  could  have  seen  the  tops  of  the 
cars  or  not.  He  had  no  occasion  or  reason  to  look  that  way 
any  longer  after  the  train  had  passed  on  to  the  north  in  such 
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a  manner  as  to  lead  him  to  suppose  that  it  would  continue  on 
In  that  direction.  But  enough  has  been  said  to  show  that  the 
circumstances  were  such  as  to  make  the  rule  that  a  person 
approaching  a  railroad  crossing  is  bound  to  look  and  listen 
for  the  approach  of  the  train  inapplicable  to  the  deceased. 
This  would  seem  to  be  too  obvious  to  require  authority.  But 
the  principle  involved  has  been  often  recognized  by  the  courts. 

In  Curtis  v.  D.  &  M.  R.  R.  Co.,  27  Wis.  158,  the  train,  being 
brought  up  to  the  station,  came  to  a  stop  in  such  a  manner 
as  to  induce  the  belief  on  the  part  of  the  passengers  waiting 
on  the  platform  that  it  had  stopped  for  their  reception,  and 
the  plaintiff,  in  attempting  to  get  on,  was  injured  by  the  sud- 
den starting  of  the  train  without  signal.  It  was  held  "that 
if  the  plaintiff  so  acted  as  persons  of  common  sense  and  ordi- 
nary prudence  and  intelligence  usually  act  in  like  cases,  there 
was  no  such  negligence  on  his  part  as  would  prevent  his  re- 
covery in  the  action."  And  it  was  further  held  that  this  was 
an  act  of  negligence  on  the  part  of  the  company;  and  that 
"it  was  the  duty  of  the  company,  if  the  passengers  were  not 
to  enter  the  cars  under  these  circumstances,  to  have  some  one 
there  to  warn  and  prevent  them,  and  of  the  persons  in  charge 
of  the  train  not  to  start  it  without  previous  caution  or  signal 
given."  The  application  of  that  case  to  this  is  very  clear. 
The  deceased  had  the  right  to  act  as  ordinarily  sensible  per- 
sons would  be  likely  to  do,  if  this  train  passed  on  in  such  a 
manner  as  to  induce  the  belief  that  it  was  to  continue  on  in 
that  direction,  and  drive  on,  as  he  did,  towards  the  crossing, 
without  further  attention  to  that  train;  and  to  further  apply 
the  case,  it  would  seem  that  the  company  was  negligent  in 
not  having  some  one  there  to  prevent  persons  from  attempt- 
ing to  pass  over  the  crossing  in  the  mean  time,  if  the  train 
was  to  be  almost  immediately  backed  down  over  the  crossing, 
and  the  persons  in  charge  of  the  train  should  not  have  so 
backed  the  train  over  the  crossing  without  previous  caution  op 
signal  given. 

In  Bower  v.  Chicago  etc.  R'y  Co.,  61  Wis.  457,  it  was  held 
"that  a  person  approaching  a  railroad  crossing  with  a  team, 
and  having  reason  to  -suppose  that  a  regular  passenger  train 
has  recently  passed  from  one  direction,  is  not  guilty  of  negli- 
gence if  he  fails  to  look  constantly  in  that  direction."  In 
Eaton  V.  Erie  R'y  Co.,  51  N.  Y.  551,  the  train  was  standing 
with  the  rear  car  nearly  over  the  crossing,  and  the  plaintiff 
attempted  to  cross  with  a  horse  and  buggy,  and  it  was  sud- 
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denly  backed  upon  hira.  It  is  said  in  the  opinion:  "The 
plaintiff  had  a  right  to  expect  that  some  previous  warning 
would  be  given  that  the  train  was  about  to  back,  to  put  him 
in  fault.  The  measure  of  precaution  which  prudence  suggests 
is  in  due  proportion  to  the  probability  of  danger."  If,  by  the 
negligence  or  omission  of  those  in  charge  of  the  train,  the 
plaintiff's  vigilance  was  allayed,  they  are  not  at  liberty  to 
impute  the  consequence  of  their  acts  to  his  want  of  vigilance; 
and  if  their  acts  brought  him  within  the  boundaries  of  peril, 
they  must  answer  for  the  results:  Pennsylvania  R.  R.  Go.  v. 
Ogier,  35  Pa.  St.  72;  78  Am.  Dec.  322.  If,  in  this  case,  those 
in  charge  of  the  train  allayed  the  vigilance  of  the  deceased 
by  running  the  train  over  the  crossing  and  on  towards  the 
north  in  such  manner  as  to  cause  him  to  believe  that  it  would 
continue  and  not  return,  and  immediately  run  back  over  the 
crossing,  they  are  not  at  liberty  to  impute  the  consequence  of 
such  act  to  his  want  of  vigilance;  and  if  such  unexpected  re- 
turn brought  him  into  peril,  they  must  answer  for  the  result. 

It  is  contended  that  the  train  did  not  return  without  warn- 
ing or  signal,  but  that  the  bell  was  rung  constantly  on  its 
return.  It  is  true  that  many  of  the  defendant's  witnesses  tes- 
tified that  the  bell  was  so  rung,  but  many  of  the  plaintiff's 
witnesses  testified  that  they  did  not  hear  it,  and  sonie  of  them 
were  so  situated  that  they  would  have  heard  it  had  it  been 
rung.  This  certainly  made  a  conflict  of  evidence  and  a  quesr 
tion  for  the  jury.  But  if  the  bell  was  rung  on  the  engine  at 
the  other  end  of  the  train,  if  he  did  not  see  the  train  and  did 
hear  the  bell  he  could  not  have  known  with  any  certainty 
whether  it  was  rung  for  the  going  forward  or  the  return  of 
the  train.  On  this  appeal  we  must  assume  that  no  warning  or 
signal  was  given.  As  said  before,  it  would  seem  that,  under 
the  circumstances,  there  ought  to  have  been  some  one  on  the 
rear  car,  or  in  some  position  where  he  could  have  seen  that  no 
one  was  about  to  cross  the  track  before  it  was  backed  down 
over  the  crossing,  to  give  the  deceased  timely  warning,  and  to 
signal  the  train  to  stop  if  there  was  danger  of  a  collision. 
This  may  not  be  important  as  effecting  the  question  of  the  de- 
fendant's negligence,  as  its  negligence  se'ems  to  have  been  es- 
tablished by  other  facts  as  well,  but  it  may  be  important  as 
affecting  the  question  of  the  negligence  of  the  deceased.  It 
can  readily  be  seen  that  the  peculiar  circumstances  of  this  case 
make  the  contributory  negligence  of  the  deceased  a  question 
for  the  jury,  and  not  for  the  court  to  decide  as  a  question  of 
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law;  nor  would  it  be  a  question  of  law  to  decide  that  the  de- 
ceased was  not  guilty  of  such  negligence,  until  the  jury  had 
passed  upon  the  disputed  facts  upon  which  such  a  decision 
must  depend.  The  court  erred  in  directing  a  verdict  for  the 
defendant. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Question  of  Negligence  is  for  the  Jury,  when  and  when  not:  City 
H'y  Co.  V.  Lee,  50  N.  J.  L.  435;  ante,  p.  798;  it  ia  always  a  question  for  the 
jury  unless  the  facts  are  uncontradicted  and  the  inferences  to  be  drawn 
from  the  same  are  clear:  Nugent  v.  Boston  etc.  R.  R.  Co.,  80  Me.  62;  6  Am. 
St.  Rep.  151,  and  note  162. 

It  is  the  Duty  of  Persons  about  to  Cross  a  Railroad  Track  to 
«top,  look,  and  listen,  whenever  danger  is  to  be  apprehended:  Seefeld  v.  Chi- 
cago etc.  R.  R.  Co.,  70  Wis.  216;  5  Am.  St.  Rep.  l&B,  and  note;  and  likewise 
it  ia  the  duty  of  the  railroad  company  to  give  warning  of  approach  of  trains 
^here  danger  ia  to  be  apprehended:  Chicago  etc.  R.  R.  Co.  v.  Dillon,  123  HI. 
-670;  5  Am.  St.  Rep.  559,  and  note. 
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[72  Wisconsin,  566.] 

JUDGICENTS     AND    EXECXTTIONS    THAT    HAVE    BEEN    SeT  ASIDE  ABB    No  Db< 

FENSB  to  the  parties  who  had  them  entered  and  issued,  in  an  action  subae* 
quently  brought  to  recover  damages  for  the  seizure  of  property  under' 
said  executions. 
Measure  of  Damages  for  Wrongful  Seizure  of  Property  under 
Execution.  —  Where  property  of  the  plaintiff,  consisting  of  a  stock  of 
goods  in  a  store,  has  been  seized  under  executions  which  the  defendant 
caused  to  be  issued,  acting  in  good  faith  and  without  malice  or  intent  to 
oppress  the  plaintiff,  and  afterwards  returned  to  the  plaintiff  or  his  as- 
signee, the  plaintiff  having  in  the  mean  time  made  a  voluntary  assign- 
ment for  the  benefit  of  his  creditors,  the  jury,  in  an  action  to  recover  for 
such  seizure,  should,  in  assessing  the  damages,  be  restricted  to  these 
items:  1.  Interest  on  the  value  of  the  goods  seized  during  the  time 
they  were  held  by  the  sheriff,  or,  at  the  option  of  the  plaintiff,  in  lieu  of 
snch  interest,  the  value  of  his  business  duriag  that  time;  2.  Any  deprecia- 
tion in  the  value  of  the  goods  during  that  time;  3.  Any  expenses  to  which 
the  plaintiff  was  put  in  obtaining  a  return  of  the  goods,  including  what 
he  was  obliged  to  pay  for  costs  in  the  illegal  judgments,  and  the  alleged 
sheriff's  fees  charged  for  executing  the  illegal  executions,  expenses  to 
which  he  had  been  put  by  way  of  rent  of  the  store  and  clerk's  hire  while 
the  defendant  was  in  possession  of  the  store,  and  money  that  he  was 
compelled  to  expend  for  counsel  and  attorney's  fees  in  the  proceedings  to 
set  aside  the  illegal  judgments  and  executions.  But  no  damages  should 
be  allowed  for  any  supposed  loss  of  profits  from  the  interruption  of  th« 
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plaintiff's  business  for  any  time  after  the  goods  were  restored  to  him  or 
his  assignee,  for  any  loss  that  happened  to  him  by  reason  of  his  assigu* 
ment,  nor  for  injury  to  his  feelings. 

Action  to  recover  damages.     The  opinion  states  the  case. 

8.  U.  Pinney  and  A.  L.  SanborUy  for  the  appellants. 

Quarles,  SpeMe^  and  Dyer,  and  M.  P.  Wing,  for  the  respond* 
«nt. 

Taylor,  J.  This  action  was  commenced  to  recover  damages 
for  seizing  a  stock  of  goods  of  the  plaintiff  upon  certain  execu- 
tions issued  upon  judgments  entered  upon  warrants  of  attorney 
to  confess  judgments  signed  by  the  plaintiff  in  favor  of  Sloane 
&  Co.  and  John  V.  Farwell  &  Co.  There  were  two  executions 
issued,  for  the  aggregate  sura  of  $5,159.98.  By  virtue  of  these 
executions  the  sheriff  of  La  Crosse  County  levied  upon  the  stock 
of  goods  of  the  plaintiff  of  the  alleged  value  of  twenty-seven 
thousand  dollars,  and  the  sheriff  closed  the  doors  of  the  store, 
and  held  the  goods  by  virtue  of  such  seizure  and  the  posses- 
sion of  said  store  for  the  period  of  twenty-six  days.  At  the 
expiration  of  that  time  the  claims  of  the  said  Sloane  &  Co. 
and  Farwell  &  Co.,  together  with  the  costs  of  the  sheriff 
upon  said  executions  and  the  costs  included  in  the  several 
judgments,  were  satisfied^  and  the  goods  were  returned  to  the 
assignee  of  the  plaintiff,  he  having  before  that  date  made  a 
voluntary  assignment  of  all  his  property  for  the  benefit  of  his 
creditors. 

Before  the  claims  of  Sloane  &  Co.  and  Farwell  &  Co. 
were  satisfied,  the  plaintiff  in  this  action  made  a  motion  in 
the  circuit  court  of  La  Crosse  County  to  set  aside  and  vacate 
the  judgment  and  execution  in  the  case  of  Sloane  v.  Anderson^ 
on  the  ground  that  the  same  were  void  for  irregularities  in 
entering  the  same,  and  the  circuit  court  had  denied  the 
plaintiff's  motion.  From  the  order  denying  such  motion,  .the 
plaintiff  appealed  to  this  court,  and  upon  such  appeal  this 
court  reversed  such  order,  and  directed  the  circuit  court  to 
enter  an  order  vacating  and  setting  aside  both  the  judgment 
and  execution:  See  Sloane  v.  Anderson,  57  Wis.  123,  137. 

In  the  present  action  the  plaintiff  made  all  the  members  of 
the  firms  of  Sloane  &  Co.  and  Farwell  &  Co.  defendants,  as 
well  as  their  respective  attorneys.  The  sheriff  was  not  made 
a  party. 

The  complaint  in  this  action  alleges  that  certain  of  the  de- 
fendants were  members  of  and  composed  the  firm  of  W.  and  J. 
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Sloane;  that  other  defendants  named  were  members  of  and 
composed  the  firm  of  John  V.  Farwell  &  Co.;  alleges  the 
membership  of  the  firms  of  the  respective  attorneys  of  said 
Sloane  &  Co.  and  Farwell  &  Co.,  who  acted  for  them  in  enter- 
ing the  judgments  and  causing  executions  to  be  issued  thereon; 
that  they  were  authorized  to  act  for  such  firms,  respectively, 
and  do  the  things  complained  of  by  the  plaintifi".  The  com- 
plaint further  alleges  that  the  plaintiff,  at  the  time  said 
executions  were  issued  and  his  stock  seized  thereon,  was  a 
prosperous  merchant,  carrying  on  a  large  retail  business,  and 
that  his  annual  cash  sales  for  the  previous  year  exceeded 
fifty-two  thousand  dollars,  from  which  he  received  a  net  profit 
of  at  least  five  thousand  dollars;  that  he  was  in  good  credit^ 
and  was  worth  fifteen  thousand  dollars  over  and  above  his 
debts  and  liabilities,  and  that  the  stock  of  goods  in  his  store 
was  worth  twenty-seven  thousand  dollars.  The  complaint 
then  alleges  that  no  part  of  $3,378.28  owing  to  the  defendants 
W.  and  J.  Sloane  &  Co.  was  due  at  the  time  the  judgment 
was  entered  and  execution  issued  thereon,  except  the  sum  of 
$663.03,  and  interest.  It  then  alleges  the  entry  of  judgment 
for  the  whole  sum  with  interest  and  $199.14  costs,  and  that 
execution  for  that  sum  and  interest  was  issued  on  the  judg- 
ment; and  that  on  the  same  day,  of  the  debt  owing  to  John 
V.  Farwell  &  Co.  of  $1,757.08,  no  part  was  due  except  the  sum 
of  $439.27,  and  that  judgment  was  entered  up  and  execution 
issued  for  the  whole  amount,  together  with  $117.41  costs.  The 
remainder  of  the  complaint  is  as  follows:  — 

"That  there  was  no  affidavit  as  to  the  amount  due  or  to 
become  due,-  attached  to  the  complaint  or  judgment  roll  in 
said  proceedings,  as  required  by  law.  That  the  said  pre- 
tended judgment  was  entered  for  the  entire  indebtedness, 
when  only  a  portion,  to  wit,  the  sum  of  $439.27  and  inter- 
est, was  duo,  and  the  warrant  of  attorney  or  authority  for 
confessing  judgment  did  not  authorize  the  entry  of  judgment 
for  any  amount  before  the  same  became  due.  That  said  judg- 
ment was  irregular  and  void.  That  said  court  commissioner 
had  no  jurisdiction  or  authority  to  sign  the  same. 

"  That  on  the  said  twenty-eighth  day  of  September,  1881, 
the  said  defendants  Cameron,  Losey,  and  Bunn,  by  order  and 
direction  of  said  Curtis  H.  Reny,  and  by  order  and  direc- 
tion of  said  defendants  W.  and  J.  Sloane,  and  John  V.  Far- 
well  &  Co.,  wrongfully  and  unlawfully  issued  executions 
out  of  said  circuit  court  on  said  several  judgments  for  the 
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full  amount  of  damages  and  costs  aforesaid,  to  the  sheriff  of 
La  Crosse  County,  which  said  executions,  though  regular  in 
form  so  as  to  protect  the  said  sheriff,  were  unauthorized  and 
void.  That  Mark  M.  Buttles,  the  then  sheriff  of  La  Crosse 
County,  on  said  twenty-eighth  day  of  September,  1881,  under 
and  by  virtue  of  the  said  executions,  which  were  both  deliv- 
ered to  him  at  the  same  time,  and  under  and  by  virtue  of  the 
orders  and  directions  of  the  said  defendants  Cameron,  Losey, 
and  Bunn,  and  of  the  defendants  Curtis  H.  Remy,  and  W.  and 
J.  Sloane,  and  John  V.  Farwell  &  Co.,  and  in  the  absence  of 
this  plaintiff  from  the  city  of  La  Crosse,  he  having  left  this 
city  at  the  express  request  of  the  said  defendant  Curtis  H. 
Remy,  who  was  acting  in  behalf  of  said  defendants  W.  and  J. 
Sloane  and  John  V.  Farwell  &  Co.,  the  said  sheriff,  without  the 
plaintiff's  consent,  levied  upon,  seized,  and  took  possession  of 
the  entire  stock  of  goods,  fixtures,  and  furniture  and  store  of 
this  plaintiff,  occupied  by  him  under  lease,  and  situated  on 
the  southwest  corner  of  Main  and  Third  streets  in  the  city  of 
La  Crosse,  and  seized  and  took  the  keys  of  said  store,  and 
turned  out  and  caused  to  be  removed  from  said  store  the  clerks 
and  customers  of  this  plaintiff,  and  shut  up  the  said  store,  and 
stopped  all  trades  and  sales  therein  for  and  during  the  space 
and  time  of  twenty-five  days,  to  his  damage  in  the  sum  of  £lve 
thousand  dollars,  the  said  stock  of  goods,  and  fixtures  and 
furniture  being  then  and  there  worth  the  sura  of  thirty  thou- 
sand dollars. 

"  That  in  consequence  of  said  wrongful  levy  and  seizure  and 
closing  up  of  plaintiff's  store,  other  creditors  of  this  plaintiff, 
in  order  to  protect  their  interests  and  secure  their  claims 
against  this  plaintiff,  commenced  several  suits,  proceedings, 
and  attachments,  and  obtained  and  entered  judgments  against 
this  plaintiff,  which  suits,  proceedings,  and  judgments  would 
not  have  been  had  or  brought  but  for  the  said  wrongful  acts  of 
the  defendants,  and  this  plaintiff  was  thereby  put  to  great 
cost  and  expense  over  and  above  his  indebtedness,  to  wit,  the 
sum  of  five  hundred  dollars.  That  said  wrongful  acts  of  the 
defendants,  in  entering  said  judgments  and  seizing  said  stock 
of  goods  and  closing  said  plaintiff's  store,  injured  the  credit 
of  this  plaintiff  and  his  business,  and  resulted  in  a  great  loss 
in  the  profits  of  his  business,  and  prevented  him  from  selling 
his  said  goods  and  stock  at  a  profit,  or  at  all;  and,  for  the 
purpose  of  protecting  himself  and  his  creditors,  he  was,  in 
consequence  of  said  acts  of  the  defendants,  compelled  to  and 


Oct.  1888.]  Anderson  v.  Sloane.  889 

did  on  the  twenty-ninth  day  of  September,  1881,  make  an 
assignment  of  all  his  property  to  John  M.  Holley,  assignee, 
for  the  benefit  of  all  his  creditors.  That  had  it  not  been  for 
the  said  wrongful  acts  of  the  said  defendants  in  entering  judg- 
ments, issuing  executions,  and  seizing  the  plaintiff's  stock  of 
goods,  the  plaintiff  could  and  would  in  the  regular  course  of 
business  have  paid  all  his  indebtedness,  without  cost  or  ex- 
pense. That  the  costs  of  said  assignment,  including  assignee's 
fees,  attorney's  fees,  and  extra  employees,  amounted  to  the 
sum  of  three  thousand  dollars,  which  amount  was  paid  by  the 
plaintiff  or  incurred  by  him.  That  for  the  purpose  of  raising 
funds  to  pay  off  the  indebtedness  of  the  plaintiff,  the  said 
assignee  was  compelled  to  and  did  sell  goods  and  stock  in 
trade  of  the  plaintiff,  which  cost  the  sum  of  twenty-two  thou- 
sand dollars,  at  a  loss  of  five  thousand  dollars,  when,  in  the 
regular  course  of  trade  and  business,  the  plaintiff  could  and 
would  have  made  a  profit  of  four  thousand  four  hundred  dol- 
lars; to  his  damage  of  nine  thousand  four  hundred  dollars. 
That  by  reason  of  said  wrongful  acts  of  the  defendants,  and 
the  injury  to  his  credit  and  business,  his  annual  sales  have 
been  reduced  from  fifty-two  thousand  dollars  to  twenty-six 
thousand  dollars  per  year;  to  his  damage  five  thousand  dol- 
lars. That  the  said  John  M.  Holley,  assignee  of  the  plaintiff, 
was  compelled  to  pay  and  did  pay  to  the  defendants  Cameron, 
Losey,  and  Bunn  upon  said  executions,  in  order  to  obtain  pos- 
fiession  of  said  goods  and  stock  in  trade  and  store  of  this 
plaintiff,  the  sum  of  $5,883.23,  $572.15  of  which  sum  was 
costs  and  sheriff's  fees  on  said  illegal  judgments  and  execu- 
tions. 

"That  afterwards,  and  before  the  commencement  of  this 
action,  the  judgments  and  executions  aforesaid  were,  by  order 
of  the  circuit  court  of  La  Crosse  County,  by  direction  of  the 
supreme  court  of  this  state,  duly  set  aside  and  vacated.  That 
afterwards,  and  before  the  commencement  of  this  action,  the 
said  John  M.  Holley  duly  assigned  and  transferred  to  the 
plaintiff  all  claims  and  demands  and  rights  of  action  arising 
or  growing  out  of  the  transactions  and  payments  hereinbefore 
set  forth;  and  that  the  said  plaintiff  has  settled  with  his  credi- 
tors, except  the  defendants  W.  and  J.  Sloane  and  John  V. 
Farwell  &  Co.,  and  the  said  assignee  has  been  duly  discharged. 
That  before  the  commencement  of  this  action,  the  plaintiff  duly 
demanded  of  said  defendants  Cameron,  Losey,  and  Bunn  the 
said  sum  of  $5,883.23,  paid  by  his  said  assignee  to  them  as 
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aforesaid,  and  they  refused  to   pay  the  same,  or  any  part 
thereof 

"That  plaintiff's  credit  and  business  has  been  injured  and 
damaged  by  the  aforesaid  unlawful  acts  of  the  defendants  in 
the  sum  of  at  least  ten  thousand  dollars. 

"The  plaintiflf  further  shows  unto  the  court  and  alleges  that 
the  defendant  Curtis  H.  Remy,  as  attorney  of  the  defendants, 
constituting  the  firm  of  W.  and  J.  Sloane,  by  falsely  represent- 
ing that  the  said  firm  had  lost  a  certain  note  theretofore  given 
them  by  this  plaintiff,  and  that  he  was  creditman  of  said  firm, 
procured  the  signature  of  this  plaintifi'  to  the  notes  upon  which 
said  judgment  in  favor  of  the  members  of  said  firm  against 
the  plaintiflf  was  rendered,  without  knowledge  on  the  part  of 
the  plaintiflf  that  said  notes  contained  a  warrant  of  attorney; 
and  as  agent  and  attorney  of  the  defendants  constituting  the 
firm  of  John  V.  Farwell  &  Co.  falsely  represented  that  he 
was  simply  the  friend  of  the  creditman  of  John  V.  Farwell  & 
Co.,  and  that  said  firm  desired  their  account  to  be  represented 
by  notes,  procured  the  signature  of  plaintiflf  to  the  notes  run- 
ning to  John  V.  Farwell  &  Co.,  on  which  the  judgment  in 
favor  of  that  firm,  and  against  the  plaintiflf,  was  entered.  This 
plaintiff  alleges  that  he  did  not  know  that  said  notes  contained 
a  warrant  of  attorney  authorizing  the  entry  of  judgment  with- 
out notice  to  plaintiflf,  and  that  all  the  defendants,  except  the 
defendants  Cameron,  Losey,  and  Bunn,  who  acted  as  agenta 
and  attorneys  of  the  other  defendants  in  obtaining  the  said 
notes,  causing  judgments  to  be  entered  thereon,  and  execu- 
tions to  be  issued  upon  said  judgments,  and  the  plaintiflf's 
property  to  be  seized  and  held  on  said  executions,  willfully 
and  maliciously  intended  to  overreach  and  oppress  this  plain- 
tiflf, and  break  up  his  business.  That  the  acts  and  doings  of 
the  defendant  Curtis  H.  Remy  were,  before  the  commence- 
ment of  this  action,  fully  known  to  and  were  ratified  by  the 
defendants  constituting  the  firms  of  W.  and  J.  Sloane  and 
John  V.  Farwell  &  Co." 

The  defendants  answered,  admitting  the  partnership  of  the 
respective  parties,  as  stated  in  the  complaint,  and  the  author- 
ity of  the  several  attorneys  to  act  on  behalf  of  said  firms  in 
the  premises,  as  also  alleged  in  the  complaint.  They  admit 
the  entry  of  the  judgments  and  the  issuing  of  the  executions, , 
as  alleged  in  the  complaint,  and  the  amounts  due  and  to  be- 
come due  at  the  times  said  judgments  were  entered  up  and 
executions  thereon  issued;    but  allege    on    information   and 
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belief  that  the  judgments  were  regular  and  lawfully  entered 
up,  and  that  the  executions  were  fair  and  regular  on  their  face, 
and  lawfully  issued  on  said  judgments.  They  also  admit  that 
such  executions  and  judgments  were  afterwards  set  aside  by 
the  order  of  the  circuit  court  of  La  Crosse  County.  They 
deny  that  at  the  time  such  judgments  were  entered  and  exe- 
cutions issued  the  plaintiff  was  a  prosperous  merchant,  and 
allege  that  his  credit  was  then  impaired,  and  his  failure  im- 
minent; that  on  the  twenty-sixth  day  of  September,  1881,  a 
judgment  by  confession  had  been  entered  in  favor  of  0.  R. 
Keith  &  Co.  against  the  plaintiff  for  $1,137.40,  and  execution 
had  been  issued  thereon.  The  defendants  allege  that  they 
were  not  jointly  interested  in  the  judgments  and  executions 
entered  and  issued  in  their  favor,  respectively,  but  that  each 
proceeded  in  their  own  behalf.  They  admit  that  the  plaintiff 
made  a  voluntary  assignment,  as  alleged  in  his  complaint, 
but  deny  that  it  was  necessitated  or  caused  by  the  acts  of  the 
defendants.  They  allege  that  the  seizure  of  the  plaintiff's 
property  under  and  by  virtue  of  said  executions  was  made  in 
good  faith,  and  for  the  sole  purpose  of  securing  the  payment 
of  the  sums  of  money  mentioned  therein,  then  duo  and  owing 
to  them,  respectively,  and  which,  owing  to  the  insolvent  con- 
dition of  said  plaintiff,  they  were  in  great  peril  of  losing. 

The  defendants  then  allege  that  after  the  seizure  of  said 
goods,  they  released  said  goods,  and  delivered  them  to  the 
assignee  of  the  plaintiff,  in  consideration  of  certain  notes  de- 
livered to  them  by  said  assignee,  and  that  such  arrangement 
was  made  with  the  assent  of  the  circuit  court,  obtained  by 
such  assignee  for  that  purpose,  and  that  such  surrender  was 
made  by  the  defendants,  and  the  notes  received  for  the  respec- 
tive sums  due  to  them,  with  the  full  knowledge  and  assent  of 
the  plaintiff,  and  under  an  agreement  with  the  said  plaintiff 
and  his  assignee  that  all  claims  of  the  plaintiff  growing  out  of 
such  seizure  of  his  property  upon  such  executions  should  bo 
considered  fully  satisfied  and  discharged  thereby. 

The  case  was  tried  in  the  circuit  court,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $10,572.15 
damages,  and  the  costs  of  the  action.  From  this  judgment 
the  defendants  appeal  to  this  court. 

The  principal  grounds  of  error  alleged  are  as  follows:  1.  It 
is  claimed  that  the  judgment  should  have  been  in  favor  of  the 
defendants,  for  the  reason  that  the  judgments  and  executions 
upon  and  by  virtue  of  which  the  plaintiff's  goods  were  seized 
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were  simply  voidable  and  not  void,  and  until  set  aside  were 
a  perfect  justification  to  the  sheriff  executing  the  same,  and  to 
the  defendants  in  whose  favor  they  were  issued;  2.  That  upon 
the  question  whether  there  had  been  an  accord  and  satisfac- 
tion by  agreement  between  the  plaintiff  and  defendants  for 
any  damages  the  plaintiff  might  have  suffered  by  the  seizure 
of  his  goods  upon  the  executions,  if  they  should  be  held  void, 
the  verdict  should  have  been  in  favor  of  the  defendants;  3. 
That  the  rule  for  assessing  the  damages,  if  the  plaintiff  was 
entitled  to  recover  any,  as  submitted  to  the  jury  by  the  learned 
circuit  judge,  was  erroneous,  and  contrary  to  law. 

Upon  the  first  point  made  by  the  learned  counsel  for  the 
■defendants,  we  think  the  circuit  court  ruled  correctly.  The 
fact  appeared  upon  the  trial  that  these  judgments,  and  the 
executions  issued  thereon,  had  been  set  aside  by  the  circuit 
court,  either  because  they  were  Void  or  voidable,  long  before 
this  action  was  commenced.  In  such  case,  it  is  immaterial 
for  what  cause  they  were  set  aside.  When  once  set  aside,  they 
can  no  longer  be  set  up  by  the  party  causing  the  same  to  be 
entered  and  issued  as  a  defense  for  anything  done  under  them. 
Whether  they  would  protect  the  sheriff  for  what  was  done  by 
him  before  they  were  set  aside  and  vacated,  is  not  a  question 
in  this  case.  It  clearly  appears  from  the  opinion  of  this  court 
in  Sloane  v.  Anderson,  57  Wis.  123,  that  the  judgment  and 
execution  in  that  case  was  set  aside  because  the  judgment  was 
entered  for  more  than  there  was  due  to  the  plaintiffs,  and  be- 
cause there  was  no  sufficient  affidavit  of  indebtedness  as  re- 
quired by  the  statute.  These  defects  in  the  proceedings  have 
always  been  held  sufficient  grounds  for  setting  aside  a  judg- 
ment on  confession  in  this  court:  See  Dilley  v.  Van  Wie,  6  Wis. 
206;  Blaikie  v.  Griswold,  10  Id.  293;  Second  Ward  Bank  v. 
Upman,  14  Id.  596;  Van  Steenwyck  v.  Sackett,  17  Id.  645;  Rem- 
ington V.  Cummings,  5  Id.  138,  142.  The  courts  of  this  state, 
on  motion,  exercise  an  equitable  supervision  and  control  over 
judgments  entered  upon  warrants  of  attorney:  Reid  v.  Case, 
14  Id.  429;  Jones  v.  Keyes,  16  Id.  562;  Brown  v.  Parker,  28 
Id.  21;  McCabe  v.  Sumner,  40  Id.  386.  The  judgments  and 
executions  having  been  set  aside  in  these  cases,  there  can  be 
no  defense  to  the  parties  plaintiff  in  them  for  the  acts  done 
under  them:  Simpson  v.  Hornbeck,  3  Lans.  53,  55;  Williams  v. 
Eiel,  5  Duer,  601,  603;  Holloway  v.  Turner,  6  Q.  B.  928,  929. 

The  second  point  made,  it  seems  to  us,  was,  under  the  evi- 
dence, a  mere  question  of  fact  for  the  jury;  and  the  jury  under 


Oct.  1888.]  Anderson  v.  Sloane.  893 

proper  instructions  from  the  court  have  found  against  the 
claim  of  the  defendants.  This  question,  it  appears,  was  sub- 
mitted to  the  jury  upon  an  instruction  asked  by  the  learned 
counsel  for  the  defendants,  and  as  the  evidence  upon  the  claim 
made  by  the  defendants  was  not  so  clear  as  to  justify  the 
court  in  taking  the  question  from  the  jury,  the  verdict  must 
be  taken  as  conclusive  upon  the  parties. 

The  remaining  question  is,  whether  a  proper  rule  of  damages 
was  laid  down  by  the  learned  circuit  judge  on  the  trial  of  this 
action.  To  determine  that  question,  it  becomes  necessary  to 
understand  just  what  the  nature  of  the  action  is,  as  disclosed 
by  the  evidence  on  the  trial.  In  the  complaint  there  were 
allegations  which,  if  established  by  the  evidence  on  the  trial, 
would  probably  have  brought  the  case  within  the  rule  of  dam- 
ages established  in  cases  for  malicious  prosecution.  After  all 
the  evidence  was  before  the  court,  the  learned  circuit  judge 
very  properly  held  that  there  was  no  sufficient  evidence  of 
malice  on  the  part  of  the  defendants  to  justify  the  jury  in  giv- 
ing damages  on  that  ground.  The  learned  judge  on  the  trial, 
after  the  plaintiff  had  introduced  all  his  evidence,  and  in  reply 
to  the  counsel  for  the  defendants,  who  stated  that  the  plaintiff 
was  claiming  punitory  damages,  made  the  following  state- 
ment: "They  have  now  rested  their  case,  and  I  do  not  think 
there  is  a  shadow  of  testimony  that  would  warrant  the  recovery 
of  punitory  damages  in  this  case;  but  I  am  inclined  to  think 
for  the  present  that  they  may  recover  the  actual  damages  if 
they  sustained  any,  growing  out  of  this  levy,  if  it  has  not  been 
settled."  In  his  instructions  to  the  jury  the  learned  judge 
said,  speaking  of  the  claim  for  exemplary  damages:  "The 
plaintiff  would  have  no  right  to  recover,  in  any  event,  ex- 
emplary damages  by  way  of  punishment  of  the  defendants, 
unless  he  established  by  the  testimony  substantially  what  is 
alleged  in  the  complaint,  that  these  judgments  were  entered 
and  executions  issued  and  levied  maliciously,  for  the  purpose 
of  overreaching  and  oppressing  the  plaintiff,  and  breaking 
up  his  business.  I  do  not  think  there  is  any  evidence  tend- 
ing to  establish  this  claim.  It  is  for  the  court  to  withdraw 
any  claim  from  a  jury  when  there  is  no  evidence  tending  to 
prove  it." 

The  evidence  in  the  case,  as  said  by  the  learned  circuit 
judge,  excludes  from  it  all  considerations  of  maliceor  intent 
to  overreach  or  oppress  the  plaintiff  by  the  action  of  the  de- 
fendants.    The  case  must  therefore  be  treated  as  an  honest, 


894  Anderson  v.  Sloane.  [Wisconsin, 

but  illegal,  attempt  on  the  part  of  the  defendants  to  collect 
their  claims  of  the  plaintiff  by  due  process  of  law.  They  must 
be  treated  as  having  acted  in  good  faith,  and  under  the  advice 
of  at  least  very  reputable  attorneys  of  this  court. 

In  this  view  of  the  case,  we  are  constrained  to  hold  that  a 
proper  rule  for  assessing  the  damages  of  the  plaintiff  was  not 
adopted  on  the  trial.  Under  the  instructions  of  the  court,  the 
plaintiff  was  allowed  to  recover  as  damages, — 1.  The  attorney's 
fees  and  commissions  included  in  the  judgments  of  confession, 
and  paid  by  the  plaintiff  in  order  to  get  a  return  of  the  prop- 
erty levied  upon;  2.  The  expenditures  of  the  plaintiff  for  the 
service  of  his  attorneys  in  the  circuit  and  supreme  courts,  in 
getting  the  judgments  and  executions  set  aside;  3.  The  whole 
expenses  of  the  assignee  under  the  assignment,  including  a 
large  sum  claimed  to  have  been  paid  by  the  assignee,  in  con- 
ducting and  closing  up  the  assignment,  for  attorney's  fees; 
4.  The  probable  profits  the  plaintiff  would  have  made,  from 
the  time  of  the  seizure  of  his  stock  of  goods  until  the  end  of 
one  year  after  the  remnant  of  the  goods  were  delivered  to  him 
by  the  assignee;  5.  For  loss  because  the  assignee  was  forced 
to  sell  the  goods  not  in  the  usual  course  of  trade.  The  court 
also  submitted  to  the  jury  that  they  might,  in  their  discretion, 
allow  damages  for  injury  to  the  feelings  of  the  plaintiff.  The 
jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  $10,572.15. 
They  stated  that  $3,000  of  this  was  for  loss  of  profits  during 
the  time  specified;  $572.15  for  the  attorney's  and  sheriff's 
fees  included  in  the  judgments  and  on  the  executions.  They 
did  not  find  anything  as  compensation  for  the  plaintiff's  in- 
jured feelings,  so  that  the  $7,000  must  have  been  allowed  for 
the  expenses  of  the  assignment,  and  for  loss  on  the  goods  by 
forced,  sale  by  the  assignee.  The  counsel  for  the  defendants 
excepted  on  the  trial  to  the  evidence  offered  tending  to  prove 
loss  of  profits,  also  to  the  evidence  of  the  expenses  of  the  as- 
signment, the  evidence  as  to  the  loss  by  forced  sale  of  the 
goods  by  the  assignee,  and  his  expenses  for  attorney's  fees  in 
executing  his  duties  as  assignee,  as  well  as  to  the  instructions 
of  the  court  to  the  jury  upon  these  questions. 

As  was  said  by  the  learned  circuit  judge,  the  action  was  for 
the  commission  of  a  trespass  by  the  defendants  in  seizing  and 
holding  the  goods  of  the  plaintiff  under  the  irregular  and  void 
executions  for  the  period  of  twenty-six  days,  and,  substantially, 
that  it  was  a  trespass  without  malice  or  any  illegal  design  on 
the  part  of  the  defendants.     Under  these  circumstances,  wo 
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are  clearly  of  the  opinion  that  the  latitute  allowed  by  the 
learned  circuit  judge  for  assessing  damages  was  unwarranted, 
and  worked  great  injury  to  the  defendants.  This  case,  as  sub- 
mitted to  the  jury  upon  the  evidence,  is  substantially  the  same 
as  to  facts  as  the  case  of  Beveridge  v.  Welch,  7  Wis.  465.  The 
only  difference  between  the  case  of  Beveridge  v.  Welch,  supra^ 
and  the  case  at  bar  is  in  the  form  of  the  action,  and  the  fact 
that  in  the  Beveridge  case  the  sheriff  was  made  the  defendant, 
instead  of  the  plaintiffs  in  the  execution.  In  Beveridge  v. 
Welch,  supra,  the  action  was  replevin  for  the  goods,  and  to  re- 
cover damages  for  their  wrongful  seizure  and  detention.  The 
grounds  of  the  action  in  that  case  were  such  that  the  execution 
in  the  hands  of  the  sheriff  furnished  him  no  protection,  and 
he  was  therefore  liable  to  the  same  extent  for  any  damages 
which  his  acts  caused  the  plaintiff  as  the  plaintiffs  in  the 
execution  would  have  been  had  they  directed  the  acts  to  be 
done  by  the  sheriff.  In  that  case,  the  sheriff  took  the  prop- 
erty of  the  plaintiff,  not  upon  an  execution  against  him,  but 
upon  an  execution  against  a  third  person.  There  was  enough 
evidence  in  that  case  to  exonerate  the  sheriff  from  all  malice 
or  intentional  wrong-doing  in  the  case,  but  the  jury  found  he 
had  made  a  mistake  in  seizing  the  property  of  the  plaintiff  in- 
stead of  the  property  of  the  defendant  in  the  executions,  and 
he  was  therefore  held  liable  to  respond  in  damages  to  the 
plaintiff;  and  the  material  question  was  as  to  the  damages  the 
plaintiff  was  entitled  to  recover.  In  that  case,  the  sheriff  had 
seized  goods  of  the  plaintiff  of  the  value  of  six  thousand  dol- 
lars, and  had  detained  them  from  the  plaintiff  sixteen  days. 
The  goods  were  a  stock  of  goods  kept  by  the  plaintiff  in  a 
country  store.  The  plaintiff  recovered  five  hundred  dollars 
damages  for  the  taking  and  detention  of  the  property  by  the 
defendants.  The  goods  themselves  were  delivered  to  the  plain- 
tiff by  virtue  of  the  writ  of  replevin.  In  reversing  that  judg- 
ment, this  court  said:  "The  jury  gave  the  respondent  five 
hundred  dollars  damages  for  the  wrongful  taking  and  deten- 
tion of  the  goods  by  the  sheriff,  who  had  them  in  his  posses- 
sion for  the  period  of  not  exceeding  sixteen  days.  The  stock 
of  merchandise  taken  was  such  as  is  usually  kept  in  a  country 
dry-goods  store,  and  was  valued  by  the  jury  at  six  thousand 
dollars.  The  goods  were  not  removed  from  the  building,  were 
carefully  handled,  and  placed  in  a  pile  in  the  store,  where 
they  remained  until  the  respondent  replevied  them,  or  ol)- 
tained  possession  of  them  by  commencing  this  action.     The 
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respondent  was  deprived  of  the  use  and  control  of  his  goods 
for  sixteen  days,  and  according  to  the  most  favorable  rule,  the 
measure  of  damages  in  this  case  would  be  the  legal  interest 
upon  the  value  of  the  property  while  it  was  out  of  his  posses- 
sion, and  compensation  for  any  depreciation  in  the  value  of 
the  goods  replevied,  and  the  necessary  expense  of  placing  the 
goods  in  their  proper  place";  citing  for  authority  for  this  rule 
Graves  v.  Sittigj  5  Wis.  219;  Morris  v.  Baker,  5  Id.  389;  and 
Gordon  v.  Jenney,  16  Mass.  465. 

The  facts  of  the  case  are  almost  identical  with  the  facts  ia 
the  case  at  bar.  In  this  case,  the  defendants  caused  to  be 
seized  upon  their  executions,  not  the  property  of  a  stranger^ 
but  the  property  of  the  defendant  in  the  executions,  —  a  stock 
of  goods  worth  twenty-seven  thousand  dollars.  They  did  not 
remove  them  from  the  shelves  in  the  store,  but  closed  the 
store,  and  held  them  without  injury  for  twenty-six  days,  and 
then  delivered  them  to  the  assignee  of  the  plaintiff,  at  the  re- 
quest and  with  the  assent  of  the  plaintiff.  In  both  cases,  the 
evidence  disclosed  that  the  defendants  acted  without  malice 
or  intent  to  oppress  or  injure  the  plaintiffs;  in  the  former  case 
under  a  mistake  of  fact,  and  in  the  present  case  under  a  mis- 
take of  law. 

It  is  evident  that  if  the  court  laid  down  the  proper  rule  for 
assessing  the  damages  in  the  case  of  Beveridge  v.  Welch,  supra, 
then  the  rule  laid  down  by  the  learned  circuit  judge  in  this 
case  is  radically  wrong.  It  is  urged,  however,  on  the  part  of 
the  learned  counsel  for  the  respondent,  that  the  rule,  as  stated 
in  the  Beveridge  case,  has  been  greatly  modified,  if  not  abol- 
ished, by  this  court  in  subsequent  decisions;  or  if  not,  that  the 
facts  in  the  case  at  bar  are  not  similar  to  the  facts  in  that 
case,  and  so  the  rule  there  laid  down  has  no  application.  We 
think  it  will  be  found  by  an  examination  of  the  subsequent 
cases  in  this  court,  which  are  said  to  establish  a  different  rule 
from  that  in  the  Beveridge  case,  that  they  are  all  cases  depend- 
ent upon  an  entirely  different  state  of  facts,  and  that  in  none 
of  them  has  the  soundness  of  the  decision  in  the  Beveridge 
case  been  questioned.  The  cases  relied  upon  in  this  court  as 
changing  the  rule  in  the  Beveridge  case  are  Shepard  v.  Mil- 
waukee G.  L.  Co.,  15  Wis.  318;  Jolly  v.  Single,  16  Id.  280;  Kin- 
ney V.  Crocker,  18  Id.  74;  Gates  v.  N.  P.  R.  R.  Co.,  64  Id.  71; 
and  Poposkey  v.  Munkwitz,  68  Id.  322.  That  the  cases  of 
Shepard  v.  Milwaukee  G.  L.  Co.,  Jolly  v.  Single,  and  Kinney 
V.  Crocker,  supra,  were  not  supposed  by  this  court  to  have 
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changed  the  rule  as  laid  down  in  the  Beveridge  case,  upon  a 
case  presenting  similar  facts,  is  evident  from  the  subsequent 
decision  of  this  court  in  Bonesteel  v.  Orvis,  22  Wis.  523,  525, 
where  that  case  is  cited  in  the  opinion  of  this  court  as  estab- 
lishing the  proper  rule  upon  the  facts  stated.  The  subsequent 
cases  of  Gates  v.  N.  P.  R.  R.  Co.  and  Poposkey  v.  MunJcwitZf 
supra,  were  cases  dependent  upon  an  entirely  different  state 
of  facts. 

We  do  not  see  that  the  facts  in  the  case,  so  far  as  they  relate 
to  the  acts  of  the  defendants,  differ  from  those  in  the  Beveridge 
case.  There  being  no  malice  or  wrongful  intent  to  oppress  the 
plaintiff,  they  proceeded  to  collect  their  debts,  as  they  sup- 
posed, in  a  lawful  way  under  the  advice  of  learned  counsel, 
and  ordered  the  goods  of  the  plaintiflf  seized  upon  what  they 
were  advised  were  valid  judgments  and  executions.  It  turns 
out  that,  upon  an  examination  of  such  judgments  and  exe- 
cutions by  this  court,  it  was  adjudged  that  they  were  irregular 
and  void.  The  justification  for  taking  the  goods  fails,  but  in 
the  absence  of  malice  or  bad  motives  they  stand  precisely  in 
the  same  position  that  the  sheriff  did  in  the  Beveridge  case, 
and  it  seems  to  us  that  because  results  to  the  plaintiff  followed 
in  this  case  which  do  not  appear  to  have  followed  in  the 
Beveridge  case,  that  does  not  change  the  rule.  That  the  rule 
laid  down  by  this  court  in  the  Beveridge  case  is  fully  sus- 
tained by  the  great  weight  of  authority,  by  the  decisions  of 
other  courts,  is  clearly  established  by  the  numerous  authori- 
ties cited  by  the  learned  counsel  for  the  appellants  in  the  very 
able  brief  presented  by  them  on  the  hearing  of  this  appeal, 
some  of  which  are  here  cited:  Bierhach  v.  Goodyear  Rubber  Co.^ 
54  Wis.  208,.211;  41  Am.  Uep.  19;  Blair  v.  M.  &  P.  du  C.  R.  R. 
Co,,  20  Wis.  262;  Masterton  v.  Moimt  Vernon,  58  N.  Y.  391, 
396;  Iliggiris  v.  Mansfield,  62  Ala.  267;  Ilolliday  v.  Cohen,  34 
Ark.  707,  710,  711;  Heath  v.  Lent,  1  Cal.  412;  Tobin  v.  Post,  3 
Id.  373;  Oviatt  v.  Pond,  29  Conn.  479;  Water  Lot  Co.  v. 
Leonard,  30  Ga.  560,  567,  577;  Green  v.  Williams,  45  111.  206; 
alley  V.  J  law  kins,  48  Id.  308;  Chicago  City  R'y  Co.  v.  Ilowison^ 
86  Id.  215;  Glass  v.  Garber,  55  Ind.  336;  Western  G.  R.  Co.  v.. 
Cox,  39  Id.  260;  Campbell  v.  Chamberlain,  10  Iowa,  337;: 
Lowenstein  v.  Monroe,  55  Id.  82;  Washington  Ice  Co.  v.  IFieft- 
iter,  62  Me.  341,  362;  16  Am.  Rep.  462;  Boyd.  v.  Brown,  IT 
Pick.  453,  461;  Brown  v.  timith,  12  Gush.  366;  Simmer  v.  St. 
Paul,  23  Minn.  408,  410;  Cincinnati  v.  Evans,  5  Ohio  St.  694, 
605;  Bates  v.  Clark,  95  U.  S.  209;  Smith  v.  Condry,  1  How.  28; 
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Bazin  v.  Steamship  Co.,  3  Wall.  Jr.  229,  242;  Wallace  v.  Finberg, 
46  Tex.  36,  48;  Miller  v.  Jannett,  63  Id.  82;  Weeks  v.  Prescott, 
53  Vt.  73,  74;  Dennis  v.  Stoughton,  55  Id.  371,  377. 

Many  more  cases  might  be  cited,  but  it  seems  to  us  that 
those  cited  are  quite  sufficient  to  support  the  rule  stated  in 
Beveridge  v.  Welch  and  Bierbach  v.  Goodyear  Rubber  Co.,  supraj 
that  in  an  action  to  recover  for  an  illegal  seizure  of  goods  of 
the  plaintiff,  when  no  malice  is  proved  or  any  intent  to  oppress 
the  party  whose  goods  are  seized,  no  damages  can  be  assessed 
for  supposed  loss  of  profits  from  the  interruption  of  the  busi- 
ness of  the  plaintiff.  We  think  the  verdict  of  the  jury  in  this 
case  is  very  convincing  proof  that  the  rule  of  this  and  other 
courts  in  limiting  the  range  of  the  jury  in  the  assessment  of 
damages  in  cases  of  this  kind  to  such  as  can  be  readily  ascer- 
tained by  certain  proofs,  and  not  permitting  them  to  wander 
into  matters  which  are  purely  speculative,  and  which  may  or 
may  not  have  been  occasioned  by  the  acts  of  the  defendants, 
is  a  most  salutary  rule.  The  plaintiff  having,  immediately 
after  the  seizure  made  by  the  defendants,  of  his  own  motion 
made  a  voluntary  assignment,  he  cannot  charge  any  losses 
which  may  have  occurred  to  him  thereby  to  these  defendants. 
We  think  it  is  purely  a  conjecture,  and  not  a  fact  proved  by 
the  evidence  in  this  case,  that  such  assignment  was  caused  by 
the  acts  of  the  defendants,  or  that  it  was  not,  under  all  the 
circumstances,  the  best  thing  for  the  plaintiff  that  such  as- 
signment was  made.  If  it  was  not  the  best  thing  to  do,  the 
defendants  are  not  responsible,  as  they  did  not  do  it  or  in  any 
legal  sense  cause  it  to  be  done.  If  it  was  the  best  thing  to  do, 
then  they  ought  not  to  be  mulcted  in  damages  because  it  was 
done.  That  the  defendants  cannot  be  charged  with  losses,  if 
any,  resulting  from  such  assignment,  seems  clear  to  us.  See 
Walker  v.  Fuller,  29  Ark.  448,  458,  459;  Donnell  v.  Jones,  13 
Ala.  490,  513;  48  Am.  Dec.  59. 

If,  under  any  circumstances,  the  jury  might  consider,  in  as- 
sessing damages,  that  the  business  and  trade  of  the  plaintiff 
had  been  injured  and  interrupted  by  the  acts  of  the  defend- 
ants, we  cannot  see  upon  what  grounds  they  are  to  be  charge- 
able with  the  supposed  loss  of  profits  the  plaintiff  would  have 
made  after  the  goods  had  been  returned  to  him,  or  how,  in 
estimating  such  loss  of  profits,  they  were  authorized  to  esti- 
mate the  losses  occurring  within  about  two  years  after  the 
goods  had  been  returned  to  the  plaintiff  or  to  his  assignee. 
The  learned  circuit  judge  appreciated  the  difficulties  attend- 
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ant  upon  giving  such  latitude  to  the  jury,  and  remarked  on 
the  trial,  to  the  ofiFers  of  evidence  on  the  part  of  the  plaintiff 
tending  to  show  that  his  business  had  not  been  as  successful 
after  the  return  of  the  goods  as  before  they  were  seized:  "You 
cannot  get  any  definite  or  strict  rule  to  guide  the  jury,  and  it 
may  be  a  question  how  far  the  party  may  suffer  injury,  and 
testimony  must  be  taken  on  the  question  and  submitted  to 
the  good  sense  of  the  jury."  Damages  which  are  so  uncer- 
tain and  indefinite,  and  which  depend  mainly  upon  the  acta 
of  the  plaintiff  himself,  after  the  defendants  have  ceased  to 
have  any  control  over  his  property  or  his  acts,  are  of  too  vague 
and  indefinite  a  character  to  be  estimated  by  the  jury. 

We  think,  in  assessing  the  damages  in  this  case,  the  jury 
should  be  restricted  to  the  following  items, — the  goods  seized 
having  been  delivered  to  the  plaintiff  long  before  this  action 
was  commenced,  their  value  cuts  no  figure  in  the  case  except 
as  they  bear  upon  the  other  items  of  damages:  1.  The  plaintiff 
should  recover  interest  on  the  value  of  the  goods  seized,  from 
the  time  of  the  seizure  until  the  same  were  delivered  to  the 
plaintiff  or  to  his  assignee;  or,  at  the  option  of  the  plaintiff, 
in  lieu  of  such  interest,  he  may  recover  as  damages  the  value 
of  his  business  during  said  time;  2.  For  any  depreciation  in 
the  value  of  the  goods  during  the  same  time;  and  3.  For  any 
expenses  the  plaintiff  was  put  to  in  obtaining  a  return  of  the 
goods.  This  last  item  would  include  the  sum  of  $572.15, 
which  he  was  compelled  to  pay  for  the  costs  included  in  the 
illegal  judgments,  and  the  alleged  sheriff's  fees  charged  for 
executing  the  illegal  executions.  It  would  also  include  any 
expenses  to  which  the  plaintiff  had  been  put  by  way  of  rent 
or  use  of  store  and  clerk's  hire  during  the  time  the  defendants 
had  possession  of  the  store.  And  under  this  item  of  expenses, 
we  are  inclined  to  hold  that  the  plaintiff  may  recover  any 
money  he  may  have  necessarily  expended  for  counsel  and 
attorney's  fees  in  the  proceedings  to  set  aside  the  illegal  judg- 
ments and  executions.  The  learned  counsel  for  the  appel- 
lants have  cited  several  cases  in  England  and  in  the  United 
States  which  hold  that  these  expenses  are  not  recoverable  in 
an  action  of  trespass  for  injury  to  the  property  of  the  plaintiff. 
These  decisions  go  mainly  upon  the  nature  of  the  action,  and 
rest  upon  the  right  to  recover  in  the  given  form  of  action.  In 
Holloway  v.  Turner,  6  Q.  B.  929,  930,  the  court  say  that  these 
expenses  cannot  be  recovered  in  that  action,  but  it  is  expressly 
stated  that  the  plaintiff  might  recover  such  costs  in  a  proper 
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form  of  action.  The  American  cases  cited  proceed  upon  the 
same  ground.  In  this  state,  and  under  the  code,  there  seems 
to  be  no  good  reason  why  they  may  not  be  recovered  in  the 
same  action,  when  the  facts  are  properly  stated  in  the  com- 
plaint: See  R.  S.,  sec.  2647,  subd.  1. 

No  damages  should  be  allowed  for  injury  to  the  feelings  of 
the  plaintiff.  Injury  to  the  feelings  is  not  a  legitimate  item 
of  damages  in  any  action  for  an  injury  to  personal  property, 
when  such  injury  is  not  malicious,  and  is" not  accompanied 
by  insult:  Donnell  v.  Jones,  13  Ala.  490;  48  Am.  Dec.  59.  No 
damages  should  be  assessed  in  consequence  of  the  voluntary 
assignment,  either  for  the  expenses  of  the  assignment  or  by 
supposed  losses  by  forcing  the  goods  upon  the  market,  nor  for 
loss  of  profits  of  business  for  any  time  after  the  goods  were  re- 
stored to  the  plaintiff  or  his  assignee. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


LiABn^mr  or  Officeb  ajjd  Others  fob  Wkongful  Levt  of  ExEccnoNt 
See  Freeman  on  Execntions,  sec.  272,  273  If  an  officer  violates  bia  duty, 
either  by  making  an  excessive  levy  or  by  refusing  to  levy  on  the  property 
pointed  oat  by  defendant,  he  is  liable  for  such  special  damages  as  the  defend 
ant  may  incur  thereby;  but  the  process  will  not  be  invalid:  Barfield  v.  Bar- 
field,  77  Ga.  83. 

Measttkb  of  Damages  for  Wkongful  Seizure  of  Goods  on  Execution: 
See  Selden  v.  Cashman,  20  Cal.  56;  81  Am.  Dec.  93,  and  note.  When  a  judg- 
ment is  reversed  under  which  an  execution  sale  has  been  made,  the  measure 
of  damages  to  defendant  is,  not  what  the  property  realized  at  forced  sale, 
bnt  its  full  value,  and  this  though  the  property  had  been  surrendered  under 
a  judgment  which  required  the  claimant  to  pay  the  demand  or  surrender  th» 
property:  Cleveland  v.  Ti{/ls,  69  Tex.  580. 


Nelson,  by  Guardian  ad  Litem,  v.  Harrington^ 

[72  Wisconsin,  fi9L] 

AcnoN  13  One  Sounding  in  Tort  and  not  upon  Contract,  when  the 
complaint  alleges  as  the  gravamen  of  the  action  that  the  defendant  dis- 
regarded  his  duty  in  the  premises  by  negligently,  wrongfully,  and  care- 
lessly failing  to  make  a  proper  diagnosis  of  the  plaintiff's  disease,  and  to 
prescribe  proper  remedies  therefor,  although  it  also  alleges  an  implied 
contract  of  the  defendant  to  treat  the  plaintiff  in  a  skillful  and  proper 
manner. 

Physician  or  Surgeon  is  Bound  to  Exercise  Such  Reasonable  Car> 
AND  Skill  as  is  usually  possessed  and  exercised  by  physicians  and  sur- 
geons in  good  standing,  of  the  same  system  or  school  of  practice,  in  thf  - 
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vicinity  or  locality  of  his  practise,  having  due  regard  to  the  advanced 
state  of  medical  or  surgical  science  at  the  time,  where  he  holds  himself 
out  and  accepts  employment  as  such  physician  or  surgeon,  whether  ho 
has  been  duly  licensed  or  not. 

To  Constitute  System  of  Practise  a  Scoohl  of  Medicine,  it  must  have 
rules  and  principles  of  practice  in  respect  to  diagnosis  and  remedies, 
which  each  member  is  supposed  to  observe  in  any  given  case. 

CIlaibvotant  Physicians  are  Bound  to  Treat  Patients  with  Obdi- 
NARY  Skill  and  knowledge  of  physicians  in  good  standing  practicing 
in  that  vicinity,  although,  not  having  any  fixed  principles  or  formulated 
rules  for  the  treatment  of  diseases,  they  cannot  be  regarded  as  consti- 
tuting a  school  of  medicine. 

Clairvoyant  Physician  Sued  for  Malpractice  cannot  be  Heard  to 
Charge  with  Negligence  the  patient's  father,  because  the  latter,  with 
full  knowledge  of  the  defendant's  methods  of  diagnosis  and  prescription, 
employed  him  to  treat  his  son. 

Deposition,  when  not  Admissible  as  Evidence  in  Chief.  — In  an  action 
against  a  physician  for  malpractice,  a  deposition  of  the  plaintiff's  father, 
taken  in  a  suit  brought  by  the  latter  against  the  defendant  for  loss  of  hia 
son's  services  by  the  same  malpractice,  is  not  admissible  as  evidence  in 
chief  against  the  plaintiff. 

ilEMARES  OF  COUNSEL  PROMPTLY  DISAPPROVED  BY  CoURT,  AND  COUNTER- 
ACTED by  the  charge  of  the  court  to  the  jury,  are  not  ground  for  re- 
versal. 

Action  to  recover  damages  for  the  alleged  malpractice  of 
the  defendant  as  a  physician.  The  facts  appear  from  the 
-opinion. 

Rogers  and  Hall,  and  G.  W,  Bird,  for  the  appellant. 

Pinney  and  Sanborn,  for  the  respondent. 

Lyon,  J.  The  question  has  been  raised  whether  this  is  an 
taction  for  the  breach  of  a  contract,  or  one  sounding  in  tort 
for  the  alleged  unskillful  and  negligent  manner  in  which  the 
-defendant,  as  a  physician,  performed  his  duty  to  the  plaintiff. 
Although  the  complaint  alleges  the  implied  contract  of  the 
defendant  to  treat  the  plaintiff  in  a  skillful  and  proper  man- 
ner, yet  the  gravamen  of  the  action  is  alleged  to  be  that  the 
defendant  disregarded  his  duty  in  the  premises  by  negligently, 
'wrongfully,  and  carelessly  failing  to  make  a  proper  diagnosis 
of  the  plaintiff's  disease,  and  to  prescribe  proper  remedies 
therefor.  These  allegations  characterize  the  action.  They 
-show  it  to  be  solely  for  a  breach  of  defendant's  duty  as  a  phy 
«ician,  founded  upon  his  legal  obligations  as  such,  without 
reference  to  the  implied  contract.  The  contract  is  stated  in 
the  complaint  as  mere  matter  of  inducement,  and  might  as 
"well  have  been  omitted.  It  must  be  held,  therefore,  that  the 
-action  is  for  the  breach  of  duty, — the  negligence  and  wrong,—- 
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and  not  upon  the  contract:  Wood  v.  M.  &  St.  P.  K'y  Co.y  32 
Wis.  398. 

The  general  rule  of  law  is,  that  a  physician  or  surgeon,  or 
one  who  holds  himself  out  as  such,  whether  duly  licensed  or 
not,  when  ho  accepts  an  employment  to  treat  a  patient  pro- 
fessionally, must  exercise  such  reasonable  care  and  skill  in 
that  behalf  as  is  usually  possessed  and  exercised  by  physicians 
or  Burgeons  in  good  standing,  of  the  same  system  or  school 
of  practice,  in  the  vicinity  or  locality  of  his  practice,  having 
due  regard  to  the  advanced  state  of  medical  or  surgical  sci- 
ence at  the  time.  This  rule  is  elementary.  It  has  its  foun- 
dation in  most  persuasive  considerations  of  public  policy.  Its 
purpose  is  to  protect  the  health  and  lives  of  the  public,  par- 
ticularly of  the  weak  or  credulous,  the  ignorant  or  unwary, 
from  the  unskillfulness  or  negligence  of  medical  practitioners, 
by  holding  such  practitioners  liable  to  respond  in  damages  for 
the  results  of  their  unskillfulness  or  negligence.  Citation  of 
authorities  to  support  the  rule  would  be  superfluous.  It  was 
substantially  (perhaps  not  so  fully)  laid  down  and  applied  in 
Gates  v.  Fleischer,  67  Wis.  504,  and  is  sustained  by  numerous 
cases,  many  of  which  are  cited  in  the  briefs  of  counsel  on  both 
sides. 

The  defendant  is  what  is  known  as  a  clairvoyant  physician, 
and  held  himself  out,  as  other  physicians  do,  as  competent  to 
treat  diseases  of  the  human  system.  He  did  not  belong  to,  or 
practice  in  accordance  with  the  rules  of,  any  existing  school  of 
physicians  governed  by  formulated  rules  for  treating  diseases 
and  injuries,  to  which  rules  all  practitioners  of  that  school  are 
supposed  to  adhere.  The  testimony  shows  that  his  mode  of 
diagnosis  and  treatment  consisted  in  voluntarily  going  into  a 
sort  of  trance  condition,  and  while  in  such  condition  to  give 
a  diagnosis  of  the  case  and  prescribe  for  the  ailment  of  the 
patient  thus  disclosed.  He  made  no  personal  examination, 
applied  no  tests  to  discover  the  malady,  and  resorted  to  no 
other  source  of  information  as  to  the  past  or  present  condition 
of  the  plaintiff.  Indeed,  he  did  not  profess  to  have  been  edu- 
cated in  the  science  of  medicine.  He  trusted  implicitly  to  the 
accuracy  of  his  diagnosis  thus  made,  and  of  his  prescriptions 
thus  given. 

The  general  rule  above  stated  requires  of  one  holding  him- 
self out  as  a  physician  the  exercise  of  the  same  skill  and  care 
as  is  ordinarily  exercised  by  physicians  in  good  standing  who 
belong  to  the  same  school  of  medicine,  and  practice  under  tho 
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same  rule.  To  constitute  a  school  of  medicine  under  this  rule, 
it  must  have  rules  and  principles  of  practice  for  the  guidance 
of  all  its  members,  as  respects  principles,  diagnosis,  and  reme- 
dies, which  each  member  is  supposed  to  observe  in  any  given 
case.  Thus,  any  competent  practitioner  of  any  given  school 
would  treat  a  given  case  substantially  the  same  as  any  other 
competent  practitioner  of  the  same  school  would  treat  it.  One 
school  may  believe  in  the  potency  of  drugs  and  blood-letting, 
and  another  may  believe  in  the  principle  similia  similibus 
curantur;  still  others  may  believe  in  the  potency  of  water,  or 
of  roots  and  herbs;  yet  each  school  has  its  own  peculiar  prin- 
ciples and  rules  for  the  government  of  its  practitioners  in  the 
treatment  of  diseases.  Not  so,  however,  with  clairvoyant  prac- 
tice. True,  the  practice  has  but  one  mode  of  ascertaining  what 
the  disease  is,  and  the  remedy  therefor.  This  mode  has  already 
been  stated.  But  the  mode  in  which  a  physician  acquires  a 
knowledge  of  his  profession  has  nothing  to  do  with  his  school 
or  system  of  practice.  One  person  may  acquire  such  knowl- 
edge from  certain  books;  another  from  certain  other  books, 
which  perhaps  teach  different  principles;  still  another  from 
oral  communications,  as  lectures,  etc.,  or  from  experience 
alone;  and  still  another  from  his  intuitions  when  in  an  abnor- 
mal mental  state;  yet  these  differences  do  not  necessarily  con- 
stitute separate  schools  of  medicine.  The  clairvoyant  and  the 
practitioners  of  the  allopathic  or  homeopathic  system  may 
belong  to  the  same  school  or  system,  provided  they  adopt  the 
same  principles,  and  observe  the  same  rules  of  treatment.  The 
methods  by  which  a  man  acquires  a  knowledge  of  medical  sci- 
ence is  one  thing,  and  the  principles  and  rules  which  govern 
him  in  the  practice  of  medicine  is  another  and  very  different 
thing.  This  is  just  the  difference  between  clairvoyant  phy- 
sicians as  a  class  and  the  practitioners  of  a  school  or  system 
of  medical  practice  recognized  in  the  general  rule  of  profes- 
sional ability  above  laid  down.  The  regular  physician  of  any 
school  or  system  acquires  his  professional  knowledge  by  the 
study  of  the  general  principles  of  the  science,  and  applies  such 
knowledge  to  each  particular  case  as  it  arises,  while  the  clair- 
voyant physician  may  have  no  such  general  knowledge,  but 
believes  himself  especially  and  effectually  educated  to  treat 
each  particular  case  as  it  is  presented  to  him,  without  reference 
to  any  particular  system  or  school. 

These  observations  dispose  of  the  exceptions  based  upon 
the  rejection  of  testimony  offered  to  show  that  the  defendant 
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practiced  only  as  a  clairvoyant  physician.  That  was  conclu- 
sively proved  before,  and  the  rejection  of  the  testimony  (if 
material  under  other  circumstances)  was  of  no  importance. 
It  should  be  observed  that  the  answer  of  the  defendant  doe?/ 
not  allege,  and  no  testimony  was  given  or  offered  to  show,  that 
clairvoyant  physicians,  as  a  class,  treat  diseases  upon  any 
fixed  principles,  or  that  rules  have  been  formulated  which 
each  practitioner  is  supposed  to  follow  in  the  treatment  of 
diseases,  as  is  the  case  with  the  schools  or  systems  of  medi- 
cine before  mentioned.  Clairvoyant  physicians  have  a  com- 
mon mode  of  acquiring  their  knowledge  of  cases,  but  their 
methods  of  treatment  may  be  contradictory  and  as  numerous 
as  are  the  practitioners,  and  no  principle  or  rule  of  clairvoyant 
treatment  be  violated  thereby. 

The  proposition  that  one  holding  himself  out  as  a  medical 
practitioner  and  as  competent  to  treat  human  maladies,  who 
accepts  a  person  as  a  patient,  and  treats  him  for  disease,  may, 
because  he  resorts  to  some  peculiar  method  of  determining 
the  nature  of  the  disease  and  the  remedy  therefor,  be  exoner- 
ated from  all  liability  for  unskillfulness  on  his  part,  no  matter 
how  serious  the  consequences  may  be,  cannot  be  entertained. 
The  proposition,  if  accepted  as  true,  would,  as  already  sug- 
gested, contravene  a  sound  public  policy. 

It  matters  not  that  the  patient,  or  those  who  are  responsible 
for  him,  know  the  methods  of  the  practitioner.  The  respon- 
sibility for  malpractice  must  still  be  laid  upon  the  latter.  It 
should  be  stated  in  this  connection  that  the  father  of  the 
plaintiff,  who  employed  the  defendant  to  treat  his  son,  testi- 
fied that  he  so  employed  him  because  he  believed  him  to  be  a 
skillful  physician;  that  he  did  not  depend  on  the  trance  busi- 
ness, but  on  the  defendant,  the  same  as  he  would  on  any  other 
physician;  and  that  he  believed  in  him  because  he  had  per- 
formed remarkable  cures. 

It  follows  that  the  court  properly  refused  to  give  an  instruc- 
tion proposed  on  behalf  of  the  defendant  in  these  words:  "If 
defendant  was  a  clairvoyant  physician,  and  professed  and 
held  himself  out  to  be  such,  and  the  plaintiff  and  his  parents 
knew  it,  and  at  the  time  he  was  called  to  treat  the  plaintiff 
both  parties  understood  and  expected  that  he  would  treat  him 
according  to  the  approved  practice  of  clairvoyant  physicians, 
and  that  he  did  so  treat  him,  and  in  strict  accordance  with 
the  clairvoyant  system  of  practice,  and  with  the  ordinary  skill 
and  knowledge  of  that  system,  then  the  plaintiff  cannot  re- 
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cover,  and  your  verdict  must  be  for  the  defendant."  Instead 
of  the  words,  "with  the  ordinary  skill  and  knowledge  of  that 
Bystem,"  employed  therein,  it  should  read,  "with  the  ordinary 
ekill  and  knowledge  of  physicians  in  good  standing,  practicing 
in  that  vicinity." 

Since  the  cause  was  argued,  our  attention  has  been  called  to 
the  late  case  of  Wheeler  v.  Sawyer,  decided  by  the  supreme 
judicial  court  of  Maine,  1888.  The  statutes  of  Maine  allow 
any  person  to  practice  medicine  who  has  obtained  from  the 
municipal  oflScers  of  the  town  in  which  he  resides  a  certificate 
of  good  moral  character.  The  plaintifif  had  such  certificate, 
and  practiced  according  to  the  principles  and  methods  of  those 
calling  themselves  "Christian  Scientists."  The  case  shows 
that  practitioners  of  Christian  Science  use  no  medicines,  and 
the  plaintiff  used  none.  It  has  now  become  common  knowl- 
edge that  their  treatment  is  entirely  mental.  The  action  was 
for  professional  services.  The  objections  to  a  recovery  were, 
"that  the  so-called  'Christian  Science'  is  a  delusion;  that  its 
principles  and  methods  are  absurd;  that  its  professors  are 
charlatans;  that  no  patient  can  possibly  be  benefited  by  their 
treatment."  The  court  held  all  this  immaterial,  and  said,  in 
eubstance,  that  the  patient  got  all  he  bargained  for,  and  must 
pay  for  it  the  agreed  price.  There  is  no  question  of  liability 
for  malpractice  in  the  case.  On  the  contrary,  the  patient  said 
he  was  improved  under  the  treatment.  Were  the  defendant 
in  the  present  case  authorized  by  law '  to  practice  medicine, 
and  should  a  patient  employ  him  to  go  into  a  clairvoyant 
state,  and  while  in  such  state  to  tell  him  his  malady  and  the 
remedy  therefor,  and  agree  to  pay  him  a  certain  sum  of  money 
for  such  services,  and  were  the  defendant  to  render  the  ser- 
vice, doing  the  patient  no  injury,  but  a  benefit  rather,  an 
action  brought  by  the  defendant  to  recover  the  stipulated  com- 
pensation would  be  like  the  Maine  case.  We  perceive  no 
valid  objection  to  a  recovery  by  the  plaintiff  in  either  case. 
It  goes  without  saying  that  we  have  here  no  such  case  for  de- 
termination, and  the  Maine  adjudication  does  not  aid  us. 

We  have  not  been  referred  to  any  case  in  the  books  of  an 
action  for  malpractice  against  a  clairvoyant  physician  (so 
called),  and  have  found  none.  It  is  cause  for  surprise  if  no 
such  case  has  arisen ;  for  it  is  believed  that  this  method  has 
been  employed  quite  extensively  for  many  years  in  difierent 
parts  of  the  country.  Whether  the  absence  of  such  cases  is  to 
be  accounted  for  on  the  theory  that  the  bar  and  public  have 
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generally  believed  that  this  class  of  physicians  are  not  legally 
responsible  for  want  of  skill,  or  because  no  member  of  it  has 
been  guilty  of  malpractice,  or  upon  some  other  theory,  is  not 
here  determined.  Probably  the  fact  that  such  cases  have  not 
come  before  the  courts  is  not  very  significant.  For  want  of 
them,  however,  we  have  been  compelled  to  decide  this  case 
solely  in  the  light  of  elementary  rules  of  law,  which  perhaps 
furnish  just  as  safe  basis  for  judgment.  In  this  connection, 
brief  reference  will  be  made  to  a  case  cited  by  counsel  for  de- 
fendant in  his  argument  which  then  impressed  us  as  being  nearer 
in  point  than  any  other  case  cited.  It  is  that  of  McKleroy 
V.  Sewell,  73  Ga.  657.  The  court  sustained  an  instruction  to 
the  jury  in  these  words:  "If  a  man  sends  for  a  doctor,  and  the 
doctor  treats  the  patient,  while  he,  the  doctor  is  intoxicated, 
and  the  patient  afterwards  calls  in  said  doctor,  and  continues 
to  employ  him,  it  would  be  a  waiver  of  all  objections  to  the 
doctor  on  account  of  his  habit  of  intoxication."  The  language 
of  this  instruction  (copied  in  the  brief  of  counsel)  seemed 
broad  enough  to  cut  ofiF  an  action  for  malpractice.  On  look- 
ing into  the  case,  however,  we  find  the  action,  like  the  Maine 
case,  was  by  a  physician  to  recover  for  professional  services. 
The  court  said:  "Surely,  one  cannot  object  to  a  doctor's  bill 
on  account  of  past  intoxication,  when  he  keeps  him  as  a  family 
physician  for  years  afterwards."  It  is  strongly  intimated  in 
that  case  that  the  defendant  might  recoup  in  the  action  for 
damages  caused  by  malpractice.  If  so,  he  might  maintain 
an  independent  action  for  such  damages.  Hence  the  case  is 
not  in  point,  and  throws  no  light  on  the  present  case. 

The  claim  that  the  defendant  belonged  to  and  treated  the 
plaintiff  in  accordance  with  the  principles  and  rules  of  a  par- 
ticular school  of  medicine,  and  is  relieved  from  liability  in 
this  action  because  thereof,  having  been  negatived,  the  law 
applicable  to  the  case  may,  we  think,  be  correctly  summarized 
as  follows:  One  who  holds  himself  out  as  a  healer  of  diseases, 
and  accepts  employment  as  such,  must  be  held  to  the  duty  of 
reasonable  skill  in  the  exercise  of  his  vocation.  Failing  in 
this,  he  must  be  held  liable  for  any  damages  proximately 
caused  by  unskillful  treatment  of  his  patient.  This  is  simply 
applying  the  rule  of  liability  to  which  all  persons  are  subject 
who  hold  themselves  out,  and  accept  employment,  as  experts 
in  any  profession,  art,  or  trade.  The  theory  upon  which  an 
expert  practices  his  profession,  art,  or  trade,  the  sources  from 
whence  he  derived  his  knowledge  of  it,  the  tools  and  appli- 
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ances  he  employs  in  the  exercise  of  his  calling,  his  methods  of 
work,  are  not  controlling  considerations.  The  courts  pass  no 
judgment  upon  these  matters.  They  look  only  to  results. 
Thus,  a  person  may  rely  entirely  upon  his  genius  or  normal 
intuitions  for  some  line  of  mechanical  work,  and  hold  himself 
out  as  an  expert,  and  accept  employment  therein,  without 
previous  training  or  practice.  The  law  holds  him  responsible 
if  he  does  his  work  unskillfuUy,  although  he  does  the  best  ho 
can.  He  takes  the  risk  of  the  quality  or  accuracy  of  his 
genius  or  intuitions.  On  the  same  principle  one  who  holds 
himself  out  as  a  medical  expert,  and  accepts  employment  as 
a  healer  of  disease,  but  who  relies  exclusively  for  diagnosis 
and  remedies  upon  some  occult  influence  exerted  upon  him, 
or  some  mental  intuition  received  by  him  when  in  an  abnor- 
mal condition,  in  like  manner  takes  the  risk  of  the  quality  or 
accuracy  of  such  influence  or  intuition.  If  these  move  him  so 
imperfectly  or  inaccurately  that,  although  he  pursues  the 
course  of  treatment  thus  pointed  out  or  indicated  to  him,  he 
fails  to  treat  the  patient  with  reasonable  skill,  he  is  liable  for 
the  consequences.  The  only  difierence  in  the  two  cases  is,  the 
mechanic  acts  under  normal,  and  the  physician  acts  under 
abnormal,  influence  or  intuitions.  The  law  does  not  concern 
itself  with  the  quality  of  the  mechanic's  genius,  or  with  the 
reality  or  nature  of  such  alleged  occult  influence  or  intuition 
which  controls  the  physician  in  his  treatment  of  his  patient. 
It  only  takes  cognizance  of  the  question,  Did  the  practitioner 
or  expert  render  the  service  he  undertook  in  a  reasonably  skill- 
ful manner?  That  question,  as  applied  to  the  defendant,  the 
jury,  upon  suflBcient  proofs,  have  answered  in  the  negative. 

As  to  the  alleged  negligence  of  the  defendant  in  his  treat- 
ment of  the  plaintiff,  it  is  enough  to  say  that  any  person  who 
is  legally  responsible  for  his  conduct  is  liable  for  all  damages 
suffered  by  another  which  are  the  proximate  result  of  his  neg- 
ligence, or  want  of  ordinary  care.  Of  course,  the  defendant  is 
subject  to  this  rule;  and  here  it  may  be  observed  that  negli- 
gence cannot  properly  be  imputed  to  the  father  of  the  plaintiff 
because  he  employed  the  defendant  to  treat  his  son,  with  full 
knowledge  of  the  defendant's  methods  of  diagnosis  and  pre- 
scription. At  least,  the  defendant  cannot  be  heard  to  charge 
the  father  with  negligence  in  that  behalf. 

Perhaps  a  medical  practitioner  may  protect  himself  from 
liability  for  unskillfulness  by  a  special  contract  with  his  pa- 
tient that  he  shall  not  be  so  liable;  but  in  the  absence  of  sucb 
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a  contract,  the  practitioner  must  be  held  to  his  common-law 
liability.  This  rule  was  applied  to  a  common  carrier  in  Con- 
key  V.  M.  &  St.  P.  Ry  Co.,  31  Wis.  619;  11  Am.  Rep.  630. 
Dixon,  C.  J.,  there  said:  "I  think,  in  the  absence  of  special 
contract  or  agreement  to  the  contrary,  the  true  policy  of  the 
law,  now  as  much  as  ever  and  even  more,  is,  to  adhere  to  the 
strict  rules  of  liability  on  the  part  of  common  carriers  estab- 
lished  by  the  common  law":  p.  633.  The  reasons  which  there 
prevailed  for  adhering  to  that  rule,  and  thus  vindicating  a 
sound  public  policy,  are  much  more  cogent  in  the  case  of  the 
physician  who  deals  with  health  and  life  instead  of  property. 

The  charge  of  the  court  to  the  jury,  so  far  as  we  are  able  to 
perceive,  is  in  strict  accord  with  the  views  herein  expressed. 
It  is  unnecessary  to  set  it  out  at  length.  The  testimony  tends 
to  show  negligence  and  unskillfulness  on  the  part  of  the  de- 
fendant in  his  treatment  of  the  plaintiff,  and  supports  the  ver- 
dict. Hence  the  judgment  should  not  be  disturbed  unless 
some  material  error  was  committed  on  the  trial.  Some  of  the 
exceptions  have  already  been  determined.  Those  not  passed 
upon  will  now  be  briefly  considered. 

The  defendant  offered  in  evidence  a  deposition  of  plaintiff's 
father  taken  in  a  case  brought  by  the  father  against  the  de- 
fendant for  loss  of  his  son's  services,  etc.,  caused  by  the  same 
malpractice  here  complained  of.  The  court  rejected  the  depo- 
sition as  evidence  in  chief,  but  offered  to  receive  it  as  evidence 
impeaching  the  testimony  of  the  father  who  had  theretofore 
been  examined  as  a  witness  on  the  trial  in  behalf  of  the  plain- 
tiff. The  ruling  was  clearly  right.  It  was  an  offer  to  prove 
the  statements  of  a  witness  made  at  another  time  and  place  in 
a  different  cause,  as  evidence  in  chief  against  the  plaintiff. 
Of  course,  such  evidence  is  inadmissible. 

Certain  objections  were  taken  to  remarks  of  counsel  in  argu- 
ment. It  was  proved  that  the  defendant  placed  the  abbrevia- 
tion *'  Dr."  on  his  sign  and  prescriptions.  Counsel  said  that 
when  he  did  so  he  violated  the  laws  of  Wisconsin.  The  re- 
mark is  not  a  very  serious  one  at  most,  even  if  not  true.  We 
think,  however,  that  it  is  a  fair  inference  from  the  allegations 
of  the  answer  and  from  the  proofs  that  the  defendant  was  not 
a  regularly  authorized  medical  practitioner  under  the  laws  of 
this  state.  The  only  other  objection  of  this  character  is,  that 
counsel  for  the  plaintiff  also  commenced  to  comment  to  the 
jury  on  the  fact  that  the  defendant  and  certain  physicians 
who  were  present  in  court  had  not  been  called  by  the  defend- 
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ant  as  witnesses.  The  judge  expressed  his  disapprobation  of 
this  line  of  remark,  and  instructed  the  jury  in  his  general 
charge  that  they  were  to  draw  no  presumptions  from  the  fact 
that  those  persons  were  not  called  as  witnesses.  We  are  un- 
able to  perceive  how  the  defendant  could  possibly  be  preju- 
diced by  the  remark  of  counsel  thus  promptly  disapproved  and 
counteracted.  Besides,  it  is  quite  probable  that  counsel  had 
the  right  to  make  such  comment. 

This  disposes  of  all  the  exceptions  upon  which  error  is  as- 
signed adversely  to  the  defendant. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  af- 
firmed. ^___ 

Skill  and  Knowledok  Exacted  of  Physicians  and  Suboeons;  Notes 
to  Howard  v.  Grmer,  28  Me.  97;  48  Am,  Dec.  481-487;  HoUzman  v.  Hoy,  118 
HI.  534;  59  Am.  Rep.  392-398.  Physicians  and  surgeons  impliedly  contract 
■with  their  employers  that  they  possess  that  reasonable  degre«  of  learning, 
skill,  and  experience,  which  is  ordinarily  possessed  by  the  professors  of  the 
same  art  or  science;  and  that  they  will  use  reasonable  and  ordinary  care  and 
diligence  in  the  exertion  of  their  skill,  and  the  application  of  their  knoiwl< 
edge:  Leighton  v.  Sargent^  27  N.  H.  460;  69  Am.  Deo.  388. 
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Cabrieb  of  Passenoshs,  care  exacted  of  carrier  and  passenger  respeotivelj', 
830. 

duty  of,  to  give  signals  of  departure  of  trains,  835. 

duty  of,  to  inform  passenger  of  danger  of  alighting,  831,  832. 

duty  of,  to  inform  passenger  of  danger  from  unexpected  trains,  834. 

duty  of,  to  inform  passenger  that  train  has  stopped  at  an  unusual  plaoe^ 
833. 

duty  of,  to  inform  passenger  of  change  in  the  location  of  the  train,  831. 

duty  of,  to  wake  passenger  on  arrival  at  his  point  of  departure,  836. 

duty  of,  to  warn  passenger  of  unusual  peril,  831,  834. 

duty  of,  to  warn  passenger  that  he  has  taken  a  dangerous  position,  835. 

may  assume  that  passengers  will  exercise  ordinary  intelligence,  830. 

no  duty  to  restrain  passengers  to  protect  them  against  their  own  negleott 
831. 

passengers  taking  perilous  position  assume  the  risk,  835. 
Club,  members,  liability  of  for  goods  ordered  by  another  member,  162. 
Conspirators,  threats  made  to  kill  another  person,  when  admissible  evl« 

dence  against,  20. 
Contempt  op  Court,  instances  of,  124. 
Corporation,  charter,  reservation  of  power  to  alter,  721. 

dissolution  of,   American  decisions  recognizing  common-law  dootrinei 
concerning,  effect  of,  717. 

dissolution  of,  at  common  law  vested  its  personalty  in  the  sovereign,  717. 

dissolution  of,  at  common  law  vested  its  realty  in  its  former  owner,  717. 

dissolution  of,  franchises  which  do  not  survive,  721. 

dissolution  of,  franchises  which  remain  notwithstanding,  722. 

dissolution  of,  intervention  of  equity  to  prevent  inequitable,  effect  o^ 
718. 

dissolution  of,  its  property  thereupon  becomes  assets  for  payment  of 
debts  and  distribution  among  stockholders,  717-726. 

dissolution  of,  statutes  preserving  right  of  creditors  and  stockholden 
notwithstanding,  720. 

franchise,  grant  of,  subject  to  what  condition,  721. 

franchises  of  railroad  corporations,  what  are,  723. 

franchise  obtained  by  corporation  after  its  creation,  722. 

franchise  to  be  a  corporation  is  not  subject  to  sale  nor  transfer,  722. 

grants  to  leave  no  reversionary  estate  in  the  grantor,  720. 

repeal  of  charter  of,  cannot  vest  its  property  in  the  state,  719. 

repeal  of  charter  of,  rights  of  creditors  and  stocidiolders  after,  724,  72S. 

repeal  of  charter  of,  what  franchises  survive,  723-725. 
Co-tenancy,  adverse  possession  between  co-tenants,  583. 
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Co-TKNANCT,  entry  by  co-tenant  under  a  conveyance  purporting  to  be  Is 

severalty,  180. 
Orbditors,  conveyance  to  defraud,  relief  of  grantor  from,  687,  688. 
Crqun AL  Law,  intoxication,  when  lessens  responsibility  for  crime,  21. 

perjury,  subornation  of,  procuring  affidavit  to  be  made  by  person  of  nil* 

sound  mind,  330. 
threats  made  by  one  defendant,  when  evidence  against  another,  20. 

Damaobs  for  breach  of  contract  to  marry  may  include  injury  to  feelings 
affections,  and  wounded  pride,  634. 

for  mental  suffering,  634-536. 

in  eminent  domain  proceedings  in  Kansas,  668. 

mind  or  feelings,  injury  to,  whether  recoverable  in  action  for  breach  of 
contract,  534. 
PuTNrrioN  of  estate-tail  after  possibility  of  issue  extinct,  429. 

of  estates-tail,  general  and  special,  428. 

of  estates-tail,  male  and  female,  428. 

of  mortgage,  32. 

of  privileged  communication,  741. 

of  voluntary  assignment,  160. 
Drumkenness,  effect  of,  on  accountability  for  crime,  21. 

Ejrctmext  between  parties  claiming  from  common  source  of  title,  841. 

legal  title  must  be  shown  by  plaintiff,  341. 
Equttt,  parties  in  pari  delicto,  relief  is  granted  to^  where  public  poUcy  r»> 
quires  intervention,  587. 

parties  in  pari  delicto,  relief,  when  not  granted  to  one  against  the  other* 
687. 
Estates-tail,  abolition  of,  in  America  by  judicial  conatruotion,  430. 

American  statutes  abolishing,  430. 

classification  of,  428. 

definitions  of,  428. 

definition  of  tenancy  in  tail  after  possibility  of  iasne  extinct*  429. 

derive  their  existence  from  the  statute  de  donia,  428. 

how  barred,  431. 

personalty,  bequest  of,  to  be  held  in,  effect  of,  429. 

personalty  cannot  be  held  in,  429. 

statutes  trausmutiag  into  estates  in  fee,  431. 

words  creating,  instances  of,  429. 

words  sufficient  to  create  in  a  deed  or  devise,  429. 
Estoppel,  from  permitting  another  to  purchase  without  disclosing  an  eqmty« 
662. 

from  suffering  another  to  expend  money  on  land,  662. 
Evidence,  confessions,  court  must  determine  the  admissibility  o^  637. 

hypothetical  question  to  witness,  propriety  of,  495. 

indorsement,  parol  to  vary,  366. 

of  bona  Jide  purchase,  burden,  on  whom  rests,  29. 

oral,  to  explain  equivocal  writing,  816. 
SxxcunoN,  damages,  measure  of,  on  reversal  of  judgment  after  a  sale,  900l 

liability  of  officer  for  wrongful  levy  under,  900. 

redemption,  right  of,  must  be  exercised  in  strict  conformity  to  the  stat* 
ute,  469. 

redemption,  right  of,  where  successive  sales  of  the  same  property  hsv* 
been  made,  469. 
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ExEormoN,  sales  under,  transfer  all  title  held  by  defendant  on  the  day  of 
the  sale,  619. 

sales  under,  Tacatiou  of,  is  a  familiar  proceeding,  786. 

sales  under,  vacation  of,  equity  will  aid,  when,  786. 

sales  under,  vacation  of,  motion  for,  when  the  proper  remedy,  786. 
Executors,  implied  powers  of,  817. 

power  of  sale,  when  implied,  817. 

Fishery,  right  of  public  to  engage  in,  on  uniuclosed  flats,  793. 

right  of  public  to  engage  in,  in  lakes,  rivers,  and  navigable  watera,  793w 
Fbauditlei^t  Conveyances,  grantor,  induced  to  make  by  misrepresenta- 
tions, 588. 

grantor,  instances  where  may  be  relieved  from,  588. 

party  in  pari  delicto  will  rarely  be  relieved  from,  587. 

party  not  in  pari  delicto,  when  will  be  relieved  from,  588. 

post-nuptial  settlements  in  favor  of  grantor's  wife,  83. 

relationship  of  the  parties  as  a  badge  of  fraud,  83. 

Grantor,  fraudulent,  relief  to,  will  rarely  be  granted,  587. 

trust  in  favor  of,  when  deed  was  induced  by  false  promises,  645. 

Habeas  Corpus  cannot  perform  oflBce  of  writ  of  error,  515. 

constitutionality  of  statute  may  be  considered  in  proceedings  under,  OISw 

defects  in  indictment,  when  fatal  on,  515. 

errors  of  law  generally  not  reviewable  on,  515.  , 

Homestead,  imperfect  acknowledgment  of  conveyance  of,  47. 

lease  for  life,  whether  an  abandonment  of,  47. 
Husband  and  Wife,  death  of  wife,  husband's  power  over  community  prop* 
erty  after,  138. 

moneys  of  wife,  conveyance  made  by  husband  in  consideration  of,  82,  Kf. 

moneys  of  wife,  reduced  to  husband's  possession,  82. 

moneys  of  wife,  used  by  husband  without  promise  to  repay,  82. 

preference  by  husband  of  wife,  as  a  creditor,  83. 

IlTTANT,  action  against,  for  deceit  in  representing  himself  to  be  of  age,  410. 
I:(ri>OBSER  wrrHouT  Recourse  does  not  warrant  solvency  of  maker,  366. 

exemption  of  from  liability  for  non-payment  by  maker,  365. 

general  exemption  of  from  the  liability  of  an  indorser,  365. 

obligations  of  are  those  of  a  transferrer  of  paper  payable  to  bearer,  365. 

parol  evidence  to  vary  liability  of,  366. 

warranties  implied  against,  365. 
Injunction  against  trespasses,  546. 

Insurance,  application  for,  made  out  by  agent  who  writes  down  falsa  an* 
swers,  565. 

Judge,  waiver  of  disqualification  of,  323. 

JuDOlCENT  agaiust  one  individually  does  not  bind  him  as  assignee  in  bank- 
ruptcy, 176. 

against  one  individually  does  not  bind  him  as  guardian,  176. 

against  one  individually  does  not  bind  him  as  trustee,  executor,  or  ad- 
ministrator, 175. 

against  person  in  one  capacity  does  not  bind  him  }n  another,  175. 

collateral  attack  on  for  error  or  irregidarity  not  allowed,  137. 

estoppel  as  to  title  acquired  after  issue  joined,  478. 

estoppel  takes  effect  as  of  date  of  filing  the  complaint,  479. 
JVKISDICTION,  consent  of  parties  cannot  confer,  323. 
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Lauckxt,  felonious  intent,  from  what  inferable,  23. 
LiBKL,  privileged  communication  defined,  741. 

Mandakcs  by  private  citizen  to  compel  performance  of  a  publio  daty,  48i< 
486. 

private  person,  when  may  move  for,  485. 

relators  in  matter  of  publio  interest,  who  may  be,  484. 

special  interest,  when  necessary  in  party  seeking,  485. 

to  compel  register  of  deeds  to  permit  persons  to  make  abstracts,  65d. 

voter,  when  entitled  to  writ  of,  486. 
MiusTSR  AND  Sbrvadt,  fellow-sorvants,  foreman  in  mine  and  the  miii0r% 
667. 

fellow-servants,  who  are,  657. 

negligence  of  servant,  master,  when  answerable  for,  759. 

negligence  of  servant  when  not  engaged  in  his  master's  work,  760. 
Mbohanics'  Lien  for  grading  street  in  front  of  private  property,  471. 
MxNTAL  SuFFSRiMO,  damages  for  anxiety  of  mind,  536. 

damages  for,  in  actions  against  telegraph  corporations,  534. 

damages  for,  in  actions  by  parent  for  enticing  child,  536. 

damages  for,  in  actions  by  parent  for  injury  to  child,  536. 

damages  for,  in  actions  for  assault  and  battery,  535. 

damages  for,  in  actions  for  breach  of  marriage  contract,  534. 

damages  for,  in  actions  for  breach  of  contract,  generally,  534. 

damages  for,  in  actions  for  breach  of  contract  of  carriage,  534. 

damages  for,  in  actions  for  false  imprisonment  and  malicious  arrest^  S3S. 

damages  for,  in  actions  for  libel  and  slander,  535. 

damages  for,  in  actions  for  negligence  resulting  in  death,  535. 

damages  for,  in  actions  for  personal  injuries,  536. 

damages  for,  in  actions  for  wrongful  ejection  from  cars,  535. 

damages  for,  in  actions  of  tort,  generally,  535. 

damages  for,  in  actions  of  unlawfid  detainer,  536. 

damages  for,  must  be  the  natural  and  proximate  result  of  the  wrong  ooa* 
plained  of,  536. 

damages  for,  when  it  consists  of  anxiety  or  apprehension,  536. 
MOBTOAGE,  defined,  32. 

difference  between  its  effect  at  law  and  in  equity,  31. 

is  a  conveyance  of  the  title  at  common  law,  32. 

for  what  purposes  deemed  a  conveyance  of  the  legal  estate,  S2f  83. 

redemption  from,  right  of,  when  barred,  33. 

relation  of  mortgagor  and  mortgagee,  31. 

remedies  of  mortgagor  against  mortgagee,  33. 

remedies  to  which  mortgagee  is  entitled  at  law,  33. 

remedies  to  which  mortgagor  is  entitled  at  law,  33. 

when  becomes  an  unconditional  estate,  32. 
Municipal  Bonds,  irregularity  in  election  to  decide  in  favor  of,  670. 

NaGLXGENCE,  contributory,  absence  of,  whether  must  be  averred,  411. 

contributory,  does  not  bar  recovery  when  defendant  was  guilty  of  wan- 
tonness or  willful  neglect,  417. 

Negotiable  Instrument,  presentation  of,  for  payment,  must  be  in  a  reason^ 
able  time,  648. 

NonoB,  from  knowledge  of  facts  which  should  have  excited  inquiry,  129. 

KmsAKOE,  damages  for,  measure  of,  where  sickness  of  family  has  been  caused 
by,  478. 
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Pabtker,  payment  of  personal  debt  of,  assent  of  other  partners,  from  what 
inferred,  379. 

payment  of  personal  debt,  defense  to  action  to  recover  from  payee,  380. 
Partnership,  authority  of  each  partner  to  dispose  of  firm  property,  377. 

bill  of  sale  by  one  partner  to  secure  his  private  debts,  408. 

lien  of  execution  against  one  of  the  partners,  408. 

mortgage  by  one  partner  of  firm  assets  for  his  private  debt,  378. 

payment  of  private  debt  of  partner,  payee  when  put  on  notice,  378. 

payment  of  private  debt  of  partner,  recovery  back  from  payee,  379,  380. 

payment  of  private  debt  of  partner,  when  fraudulent,  378. 

payment  of  private  debt  of  partner,  with  assent  of  his  copartners,  378. 

power  of  one  partner  to  apply  firm  assets  to  payment  of  his  private 
debts,  41. 

power  of  one  partner  to  dispose  of  firm  assets,  41. 

real  estate  of,  conveyed  by  one  partner  to  secure  his  private  debt,  409. 

transfer  by  one  partner  of  firm  assets  to  pay  his  private  debts,  378. 

use  of  firm  assets  by  one  partner,  378. 
Patknt  to  public  lands,  conclusiveness  of,  146. 
Physicians,  testimony  of,  as  to  mental  capacity  of  a  testator,  495. 
Pbinoipal  and  Aoent,  agent  acting  for  both  parties  commits  a  fraud,  280l 

agent  acting  for  both  parties,  principal  may  rescind  or  repudiate  the  ooo* 
tract,  280. 

agent  cannot  represent  both  parties,  except  with  their  consent,  280l 

commission  or  gratuity  given  agent  by  the  adverse  party.  283. 

conflict  between,  interests  of,  279. 

instances  where  agent's  interests  were  deemed  to  so  conflict  with  yirisn 
cipal's  as  to  entitle  latter  to  rescind,  281. 

ratification  presumed  from  failure  to  repudiate  agent's  act,  141. 

rescission  by  principal  because  agent  represented  adverse  interesti,  OV 
was  not  disinterested,  280-283 
Pbinoipal  and  Scbety,  change  in  contract,  release  of  principal  by,  372. 

change  in  employment  of  principal,  release  of  surety  by,  372. 
PcBLio  Lands,  receiver's  receipt,  effect  of  as  evidence,  226. 
PvBUO  Officer,  default  of,  in  which  official  term  deemed  to  have  oooaiTed« 
640. 

Railroads,  bridges,  right  of  employee  to  assume  safety  of,  450. 

caboose  car  or  freight  train,  liability  for  injury  of  passenger  on,  457,  769. 
Replevin,  judgment  for  return,  when  unnecessary,  100. 
Rescission  by  principal  because  his  agent  was  acting  for  adverse  par^, 
280-283. 

delay,  when  not  fatal  to  right  of,  671. 

Sale,  conditional,  instances  of,  262. 

Statctes  of  LmiTATiONS,  in   actions  between  adjacent  owners  of  realty, 
476. 
in  actions  between  partners,  143. 

Tilioraph  Corporations,  damages  against,  for  failure  to  deliver  messages, 

when  and  by  whom  recoverable,  534. 
Tritsts,  parol  evidence  to  establish,  197. 

Valve  of  land,  opinions  of  witnesses  as  evidence  of,  568. 
VnrDOR's  LitN,  subrogation  to  and  waiver  of,  95. 
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VoitrnTART  AasociATiON3,  action  by,  cannot  be  in  corporate  capacity,  162. 
actions  by  members  to  protect  interests  of  the  association,  169. 
assets  of,  interest  of  members  in,  168. 
assets  of,  right  to  control  and  manage,  168,  169. 
ooorts,  jurisdiction  of,  over,  162. 
courts,  when  will  interpose  as  against  decision  of  tribonal  provided  by 

the  association,  164. 
decisions  of,  when  conclnsive  on  members,  167,  168. 
delSned,  160. 

difference  between  and  partnership,  161. 
dissolution  of,  power  of  courts  to  declare,  161,  170. 
equity  jurisdiction  over,  161,  163. 
expulsion  of  members,  authority  to  order,  166. 
expulsion  of  members,  decision  of  association,  when  conclusive,  167. 
expulsion  of  members,  jurisdiction  of  courts  to  interfere  in  cases  of,  166. 
expulsion  of  members,  must  be  after  opportunity  to  be  heard,  167. 
forfeiture  of  membership  and  other  rights  in,  168. 
jurisdiction  of  courts  over  falls  short  of  that  over  corporations,  164. 
members,  admission  of,  will  not  be  controlled  by  the  courts,  166. 
members  cannot  resort  to  courts  till  they  exhaust  the  remedies  provided 

by  the  association,  165. 
members,  expulsion  of,  equity  will  interpose  when,  163. 
members  of,  actions  between,  161. 

members  of,  have  rights  substantially  like  those  of  partners,  161. 
members  of,  liability  of,  for  acts  of  other  members,  161. 
members  of,  liability  of,  for  contracts  and  debts  of  the  assooiatioiit  16]* 
roles  of,  assent  on  members  to,  is  essential,  165. 
rules  of,  expulsion  of  members  under,  when  reviewable,  164 
rules  of,  forfeiting  membership,  168. 
rules  of,  members  may  agree  to  be  controlled  by,  163. 
roles  of,  must  be  reasonable,  165. 
visatorial  powers  of  courts  over,  165. 

Waiver  of  objection  to  disqualified  judge,  323. 
Wills,  foreign,  probating  in  this  state,  817. 
WiTNEas,  impeachment  by  showing  contradictory  statements,  SSflL 
memoranda,  testifying  from,  316. 
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ACCESSION. 
iSee  Contusion  of  Goods. 

AccouNTma 

See  Pabtnership. 

ACCOUNTS. 
See  Statute  of  Ltmttations,  1. 

ADVERSE  POSSESSION. 

I.  PoSSBSdlON  13  NOT  AdVEBSE,  AND  STATUTE  OF  LIMITATIONS  DOES  NOT  AfTLT, 

where  one  takes  possessioQ  of  land  and  holds  the  same  under  belief  that 
it  was  part  of  his  own  section,  to  which  it  was  adjacent,  without  any 
intention  of  claiming  any  land  other  than  that  included  in  his  own 
section.     Milb  v.  Penny,  474. 

&  IiTLB  Once  Acquired  bt  Adverse  Possession  is  not  Affected  by  a  snb< 
•equent  offer  by  the  adverse  possessor  to  buy  the  outstanding  title. 
Frich  V.  Sinon,  177. 

8.  ISviDENCB  OF  Payment  by  Plaintiff  of  Street  Assessments  and  In- 
8UBAN0B  ON  PREMISES  IS  ADMISSIBLE  in  an  action  to  quiet  title  by  the 
Adverse  possessor  against  the  holder  of  the  outstanding  title^  to  ahoif 
that  the  plaintiff's  claim  was  to  the  whole  title.     Id. 
See  Co-tenancy. 

AGENCY. 

1.  When  Act  is  Done  without  Authority,  under  an  assumed  agenoj, 
it  ia  the  duty  of  the  principal,  if  he  would  avoid  responsibility  there* 
for,  to  disavow  and  repudiate  it  in  a  reasonable  time  after  information 
of  the  transaction.     Central  R.  d;  B.  Co.  v.  Clveatliam,  48. 

%,  One  will  be  Bound  by  Assumed  Agency,  if  He  Fails  to  EEPin)iATi 
It  after  He  is  Charged  with  Notice  that  an  agent  employed  by 
him  in  the  commencement  of  a  transaction  is  continuing  to  act  in  the 
matter  in  some  way,  justifying  the  inference  that  he  is  continuing  to  act 
in  the  same  capacity  in  which  he  commenced.     Quinn  v.  Dreabachy  138. 

S.  Want  of  Possession  of  Note  is  not  Conclusive  against  Authority  or 
One  to  Collect  It,  as  the  agent  of  another,  although  it  is  a  circum< 
stance  to  be  considered.     Id. 

4.  Principal  is  not  Affected  by  the  Knowledge  of  his  Agent,  obtained 
in  a  different  transaction,  and  while  acting  for  another  principal,  anleM 
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it  first  bo  shown  that  such  knowledge  was  present  in  the  mind  of  iha 
•gent  at  tho  very  time  of  the  transaction  now  in  question.  Constant  t. 
Rodttater  University,  769. 

ft.  BXTBDKN  IS  UPON    PaRTT  SkBKINO  TO  CHARGE  A   PRINCIPAL  WITH  KnOWL- 

KDGB  Obtained  by  his  Aqent  in  Another  Transaction,  while  act- 
ing for  a  different  principal,  to  prove  that  such  knowledge  remained 
present  in  the  mind  of  the  agent  at  the  time  of  the  transaction  in  rela- 
tion to  which  notice  is  sought  to  be  imputed  to  the  principal.  Id, 
%,  Principal  is  Bound  to  Know  What  his  Agent  does  in  the  course  of  his 
employment,  and  particularly  when  the  profits  of  the  conduct  of  the 
agent  go  into  the  pockets  of  the  principal  while  the  agent  is  acting 
within  the  scope  of  his  employment.  Litth  Pittsburg  etc  Co.  v.  LUtle 
Chief  etc.  Co.,  226. 

7.  Agent's  Employment  is  to   be   determined,  not  alone  from  what  the 

principal  may  have  told  the  agent  to  do,  but  from  what  he  knows,  or 
in  the  exercise  of  ordinary  care  and  prudence  ought  to  know,  the  agent 
is  doing  in  the  transaction.    Id. 

%.  Act  ot  Agent  or  Corporation,  necessarily  acting  through  agents,  is, 
within  the  scope  of  his  delegated  authority,  the  act  of  the  corporation, 
for  which  the  latter  must  respond  to  the  other  servants  and  strangers 
alike.    Id. 

t.  Where  Agent  Violates  his  Duty  to  his  Principal,  and  is  guilty  of 
wrong  to  a  stranger,  whereby  the  employer  is  directly  and  pecnniarily 
benefited,  the  wrong  is  the  wrong  of  the  latter,  and  he  stands  in  tho 
nme  legal  situation  as  the  agent  would  occupy  were  he  sued  for  the  in> 
jniy.    Id. 

See  Insurance,  5,  7. 

ARBITRATION  AND  AWARD. 

1.  Submissions  to  Arbitration  are  Revocable  in  their  Nature,  and  the 
parties  cannot  make  that  irrevocable  which  is  of  its  own  nature  rev- 
ocable.   People.  V.  Nash,  747. 

S.  Agreement  not  to  Revoke  a  Submission  to  Arbitration  will  not  de- 
prive either  of  the  parties  of  the  power  given  him  by  section  2383  of  the 
Code  of  Civil  Procedure  of  New  York  to  revoke  such  submission  at  any 
time  before  the  closing  of  the  proofs,  and  the  final  submission  of  the 
oanse  for  decision.     Id. 

ASSIGNMENTS. 
See  Conflict  or  Laws;  Mortgages,  4,  6. 

ATTACHMENT  AND  GARNISHMENT. 

1.  Demands  Which  may  be  Subjected  to  Garnishment  Process  are  roch 

only  as  the  defendant  in  attachment  could  himself  recover  of  the  gar- 
nishee in  an  action  of  debt  or  vadehiiatus  aasumpsiL  Teague  v.  Le  Chrand, 
64. 

2.  Balance  Due  on  Subscription  to  Stock  in  private  corporation,  to  be  paid 

on  call  by  the  board  of  directors,  is  not  subject  to  garnishment  at  law 
at  the  suit  of  a  creditor  of  the  corporation  when  no  call  has  been  made. 
Id. 

8.  EsTomL    by    Replevy   Bond.  —  When    Attached    Property    has 

BEEN  Replevied,  and  the  liability  of  the  bondsmen  has  become 
fixed    by    a   proper  demand    and  return  of  forfeiture  on  the    bond,. 
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they  are  estopped  from  denying  the  liabUity  of  the  property  to  the  pro- 
cess, or  from  setting  up  any  adversary  claim  to  it.  RoswaU  v.Hobbie,  23. 

jL  InTBEPOsiNa  Statutory  Claim. — ^Attached  Peopebtt  havino  besn  Db- 
UVKBED  TO  Bondsmen  on  the  execution  and  approval  of  a  replevy 
bond,  they  cannot  interpose  a  valid  statutory  claim  to  the  property 
while  so  retaining  possession,  but  must  first  restore  its  control  to  the 
attaching  officer,  and  may  then  assert  any  claim  to  it  which  they  could 
have  asserted  before  the  execution  of  their  bond.  If,  however,  the 
bondsmen  make  the  statutory  affidavit  and  execute  a  claim  bond,  which 
the  attaching  officer  accepts  and  approves,  having  accepted  the  replevy 
bond  on  the  day  preceding,  it  is  not  error  to  overrule  a  motion  to  strike 
the  claim  proceeding  from  the  files,  although  the  officer  was  not  momen* 
tarily  placed  in  the  actual  or  constructive  possession  of  the  goods.    Id. 

$t  BviDENCB  or  Value  op  Goods  Involved  in  Attachment  Suit  should 
BE  KECErvED,  if  offered  by  either  party;  but  its  rejection  could  not  harm 
plainti&  in  attachment  who  failed  to  obtain  a  judgment,  and  is  not 
error  of  which  they  can  complain.     Id. 

§.  Value  ov  Goods  Attached  as  Fixed  in  Claim  Bond  is  the  ex  parte  work 
of  the  sheriff,  and  does  not  conclude  either  party.  But  an  inventory  of 
the  goods,  made  by  the  sheriff  who  levied  an  attachment  on  them,  is  ad< 
missible  as  evidence,  in  connection  with  his  oral  testimony,  as  tending 
to  show  the  value  of  the  goods.     Id. 

7.  Vabiance. — Plaintiff  may  not  attach  for  one  cause  of  action,  and  hav- 
ing sustained  his  writ,  declare  for  another.     Haminick  v.  WilMns,  631. 

S.  Obound  of  Attachment,  that  the  "  defendant  fraudulently  incurred  the 
obligation  for  which  suit  is  brought,"  is  sustained  by  showing  a  breach 
of  warranty,  and  that  the  warranty  was  fraudulently  made.     Id. 

9.  Application  of  Proceeds  of  Sale  of  Attached  Property  in  Hands 
OF  Sheriff,  after  Dissolution  of  Attachment. — Upon  the  dissolu- 
tion of  an  attachment,  the  money  realized  from  the  sale  of  the  attached 
property,  in  the  hands  of  the  sheriff,  is  not  to  be  regarded  in  the  custody 
of  the  law  in  such  a  sense  as  to  preclude  the  sheriff  from  applying  it  upon 
•a  execution  against  the  property  of  the  same  defendant  issued  to  and 
received  by  the  same  officer  after  the  receipt  of  such  money.  Nor  is  the 
defendant,  in  such  case,  entitled  to  so  much  of  such  money  as  will  satisfy 
the  costs  and  damages  awarded  to  him  upon  the  dissolution  of  the  at- 
tachment, but  such  costs  and  damages  are  to  be  applied,  as  a  Bet-o£^ 
upon  the  unpaid  balance  of  the  plaintiff's  judgment.  Evana  v.  Virgin, 
870. 

See  Homesteads,  6. 

BANKS  AND  BANKING. 
lioKXT  Deposited  in  Bank  in  the  ordinary  way  ia  money  loaned  to  the 
bank,  with  the  superadded  obligation  that  it  is  to  be  paid  when  de- 
manded by  check.     Adams  v.  ScJuffer,  202. 

See  Statute  of  Limitations,  3l 

BONDS. 
Pktition  Sufficiently  Alleges  Cause  of  Aotiov  against  Sukbties  of 
Constable  on  his  Official  Bond  when  the  bond  requires  him  to  "faith- 
folly  and  impartially,  without  fear,  favor,  fraud,  or  oppression,  discharge 
all  the  other  duties  required  of  his  office  by  law,"  and  the  petition  avert 
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til*  offioial  charaoter  of  the  constable,  and  an  arrest  made  by  him  in  dis- 
duurge  of  the  functions  of  his  office,  and  also  alleges  snch  arrest  to  have 
been  made  unlawfully  and  oppressively,  and  without  probable  cause, 
the  malicious  and  unlawful  beating  of  the  person  arrested,  and  his  un* 
lawful  and  malicious  incarceration  in  jail  over  one  night,  and  the  will* 
fnl  neglect  to  procure  any  care,  attention,  or  medical  ti-eatmeut  for  such 
person  during  his  incarceration,  and  his  need  thereof.  la  such  case,  it 
oannot  be  successfully  urged  as  a  defense  that  the  alleged  wrongful  acts 
of  the  constable  were  not  done  in  the  line  of  his  duty,  or  that  his  acts 
were  illegal  and  forbidden  by  law,  and  were  the  result  of  his  private 
malice.     Clancy  v.  Ktnworthy,  508. 

8«e  BXSOOTOBS  Ain>  ADIOMISTaATORS;   MxmiCIFAI.  Ck)RFORATION8;   SURBTT* 

SHIP,  3-6. 

BOUNDARIES. 

1.  Kkw  Svbvkt  will  not  Pbbvail  as  to  Location  of  QuABTEB-SBonoir 
C!oRNKBS  OVKR  DiRECT  TESTIMONY  of  witnesses  who  saw  comers  m 
located  by  the  original  survey.     MiUa  v.  Penny,  474. 

t.  BouNDABT  Lenb  OF  RiPAKiAN  OwNERs'  Land3.  — The  Mississippi  River 
is  not  a  navigable  stream  at  common  law,  and  the  title  of  a  riparian 
proprietor  whose  lands  are  bounded  by  it  extends  to  the  middle  thread 
of  the  stream,  and  includes  islands  which  are  sepeirated  from  the  main* 
land  by  sloughs.     FuUer  v.  Dauphin,  38S. 

%,  Riparian  Proprietor. — Meandered  Linb  is  not  a  Bocndart  which 
does  not  include  the  locus  in  quo,  is  not  marked  on  the  maps  or  draughts, 
but  only  appears  in  the  field-notes  of  the  original  government  survey, 
and  is  run  for  the  purpose  of  ascertaining  the  quantity  of  land  in  a  frac- 
tioD,  or  inside  the  meander.     Id. 

See  Trespass,  1;  Waters,  2,  3. 

CHAMPERTY. 
Law  OV  Champkbtt  does  not  Apply  to  deeds  made  to  carry  into  effect  a 
contract  for  the  sale  of  land  of  which  there  was  no  adverse  possession  at 
the  time  the  contract  was  entered  into,  although  the  land  be  held  ad> 
Tersely  wh^  the  deed  was  made,  and  this  rule  applies  to  an  executory 
▼erbol  contract  of  sale.     Oreen  v.  Winteramith,  613. 

CHATTEL   MORTGAGES. 
See  Mortoages. 

CHECKS. 
See  Banks  and  Banking;  Negotiable  Instrttments,  S-8. 

COMMON  CARRIERS. 
L  Nkqlioknoe.  — Duty  of  Railroad  Company  Engaged  in  the  Transpor- 
tation OF  Passengers,  whether  by  Freight  or  Passenger  Trains,  is 
to  so  run  and  manage  its  trains,  and  to  so  handle  its  passengers,  that  no 
one  shall  be  injured  by  its  negligence,  and  the  same  liability  is  incurred 
for  the  safety  of  a  passenger  in  a  caboose  attached  to  freight  train  as 
for  one  in  a  regular  passenger-coach,  where  such  passenger  has  been  ad- 
mitted into  the  caboose,  and  has  paid  his  fare  for  transportation  as  a 
passenger.     New  York  etc.  R'y  Co.  v.  Doane,  451. 


Index  «  921 

f.  It  09  DtJTT  OF  Railroad  Compant  as  Carriers  of  Passengers  to  Pro- 
TISB  SiriTABLE  Stational  ACCOMMODATIONS  to  enable  persons  to  enter 
its  caxs  and  passengers  to  safely  alight  therefrom,  and  if  the  train  is 
stopped  at  some  place  other  than  the  regular  station,  and  passengers  are 
required  to  alight,  and  are  injured  in  consequence,  the  company  is  liable 
to  the  same  extent  as  if  the  injury  was  occasioned  by  the  defectiveness 
of  its  own  premises.     Id. 

S.  Passengers  on  Freight  Train,  if  Required  to  Leave  Car  at  Somb 
Pi^cE  Other  than  Station,  are  Entitled  to  Care  and  Attention 
mch  as  to  enable  them  to  properly  reach  the  station,  especially  so  where 
the  place  at  which  they  are  discharged  is  inappropriate  or  inconvenient; 
Bach  passengers  may,  under  certain  circumstances,  be  discharged  at  some 
place  other  thiin  the  station  platform.     Id. 

4.  Ddtt  and  Liability  of  Railroad  Company  to  Passengers. — Train 
should  be  stopped  at  station,  but  if  it  stops  short  of  the  station  or  goes 
beyond,  it  should  be  either  backed  to  the  station,  or  the  passenger  should 
be  notified  where  and  how  to  alight,  and  be  warned  of  any  attendant 
danger,  and  should  be  given  such  assistance  or  instructions  as  are  neces- 
sary to  assure  a  safe  return  to  the  station-house;  and  where  an  injury 
results  to  the  passenger  so  required  to  alight  at  an  unusual  place,  the 
company  is  liable  in  the  absence  of  fault  on  the  part  of  the  passen- 
ger.    Id. 

ft.  It  is  not  Contributory  Negligence  for  Passenger  to  Expose  Uimself, 
at  the  invitation  of  a  carrier,  to  risk  of  danger  created  by  the  carrier, 
which  the  passenger  did  not  know,  and  of  which  no  warning  was  given 
to  him.  Thus  in  this  case,  the  plaintiff  was  invited  by  the  defendant  to 
take  passage  on  one  of  its  cars  at  a  time  when  the  only  place  left  for  him 
to  take  was  on  the  foot -board  running  along  the  outside  of  the  car,  which 
was  an  open  one.  At  the  place  where  he  got  on  the  car  the  track  was 
•ingle,  and  he  did  not  know  that  it  was  different  elsewhere.  On  another 
part  of  the  line  there  was  a  double  track,  and  the  space  between  the 
tracks  was  not  sufBcient  to  allow  two  cars  going  in  different  directions, 
each  carrying  passengers  on  the  foot-boards,  to  pass  with  safety  to  such 
passengers.  At  this  part  of  the  line  the  plaintiff  was  knocked  off  his 
oar,  and  injured  by  colliding  with  a  passenger  standing  on  the  foot- 
board of  a  similar  car  of  the  company  passiug  in  an  opposite  direction  on 
the  other  track.  It  was  held  that,  if  the  question  of  contributory  neg- 
ligence was  raised  by  the  case,  it  was  one  for  the  jury,  and  there  was  no 
error  in  refusing  to  nonsuit  and  submitting  that  question  to  them.  City 
B.  R.  Co.  V.  Lee,  798. 

0.  Railroads.  —  Officers  of  Railroad  Train,  as  to  Passengers  in  Tran- 
situ, ARE  TO  BE  Considered  as  the  corporation  itself,  and  it  is  there- 
fore as  responsible  for  their  acts  in  the  conduct  of  the  train  and  the 
treatment  of  the  passengers  as  the  ofScers  of  the  train  would  be  for 
themselves  if  they  were  the  owners  of  it.  Louisville  <k  N.  R.  R.  Co.  v. 
Ballard,  COO. 

7.  Railroad  Company  is  Liable  for  Exemplary  Damages  in  Case  of  In- 
jury TO  Passenger  resulting  from  a  violation  of  duty  by  one  of  its 
employees  in  the  conduct  of  the  tram,  if  such  violation  of  duty  be 
accompanied  by  oppression,  fraud,  malice,  insult,  or  other  willful  mis- 
conduct, evincing  a  reckless  disregard  of  consequences.  As  to  female 
passengers,  their  contract  of  passage  embraces  an  implied  stipulation 
that  the  company  will  protect  them  against  general  obscenity,  immodart 
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conduct,  or  wanton  approach.     But  "  indecorous  **  conduct  alone, 
toward  a  female  passenger,  is  insufficient  to  anthorize  exemplary  dam- 
ages.    /(/. 

8.  Ddtt  of  Railway  Conduotoe  to  Infant  Passenger.  — Where  an  ordi- 

nary country  boy,  about  eleven  years  old,  is  sent  on  a  freight  train  to  a 
city  seven  miles  from  home  by  his  mother,  who  previously  warns  him 
not  to  attempt  to  get  off  the  train  while  it  is  moving,  and  on  his  arrival 
at  the  station,  fearing  that  the  train  will  carry  him  off,  and  that  he 
will  not  be  able  to  get  back,  and  seeing  an  adult  fellow-passenger, 
who  tells  him  that  he  guesses  the  train  will  not  stop  at  the  station,  get 
off  while  the  train  is  slowly  moving  past  the  station,  attempts  to  get  off 
while  the  train  is  thus  moving,  and  falls  and  is  injured,  the  jury  are 
justified  in  finding  that  the  conductor  was  negligent  in  not  telling  him 
when  he  collected  his  fare  and  asked  his  name  and  destination  that  the 
train  would  first  run  by  the  station,  and  afterwards  back  down  to  the 
platform  to  allow  the  passengers  to  alight,  or  in  not  being  himself  pres- 
ent, or  having  some  one  else  present,  to  prevent  the  boy  from  leaving 
the  train  at  the  station.     Hemingway  v.  Chicago  etc.  Co.,  823. 

9.  Infant  of  Tender  Age,  when  not  Guilty  of  Contrtbutoby  Negu- 

GENCE.  —  Where  an  infant  of  tender  age,  under  great  fear  and  excite- 
ment, and  apprehensive  of  being  carried  away  and  beyond  his  destina- 
tion, attempts  to  get  off  at  a  railway  station  while  the  train  is  slowly 
moving  past  it,  and  in  doing  so  falls  under  the  train  and  is  injured,  he 
is  not  guilty  of  contributory  negligence.     Id. 

10.  Parent  not  Guilty  of  Contributory  Negligence,  when. — Where^dan- 
ger  to  an  infant  railway  passenger  arises  from  an  unaccustomed  irregu- 
larity in  the  movement  of  the  train,  his  parents  are  not  guilty  of 
negligence  in  not  warning  him  as  to  such  danger,  the  irregularity  being 
miknown  to  them  when  they  send  him  on  the  journey,  especially  where 
they  do  warn  him  against  ordinary  dangers,  to  the  extent  of  their  knowl- 
edge of  them.     Id. 

11.  Rks  Gest^  —  Evidence  of  what  a  fellow-passenger  said  to  the  pbintiff  as 
to  whether  or  not  a  railway  train  upon  which  they  were  riding  was 
going  to  stop  at  a  station,  in  immediate  connection  with  the  plaintiff's 
9x:t  in  attempting  to  get  off  the  train,  is  admissible  as  psirt  of  the  rea 
gestae,  not  to  charge  the  defendant  with  liability,  but  as  explanatory  of 
the  plaintiff's  motives  and  mental  condition  at  the  time.     Id. 

12.  Fact  that  Train  did  not  Stop  at  Station  may  be  alluded  to  in  charging 
the  jury,  for  the  purpose  of  showing  that  in  view  of  it  it  might  be  the 
duty  of  the  company  to  instruct  the  plaintiff  that  the  train  would  not 
stop  at  the  station  in  the  first  instance,  but  would  return  to  it,  so  as  to 
put  him  on  his  guard  against  an  attempt  to  leave  the  train  while  in 
motion,  although  the  company  was  not  bound  to  stop  the  train  at  the 
station.     Id. 

13.  Railway  Company  must  ANNOxmcE  the  Name  of  the  Station  on  the 
arrival  of  the  train  thereat,  and  give  passengers  an  opportunity  to  alight 
in  safety.  Failing  to  do  this,  the  company  is  answerable  in  damages  to 
any  person  injured  thereby.    Dorrah  v.  III.  Cent.  R.  R.  Co.,  629. 

14.  Exemplary  Damages  will  not  be  Allowed  for  Falure  to  Stop  a 
Train  at  a  Station,  and  give  a  passenger  opportunity  to  alight  there- 
from, unless  the  failure  to  stop  was  willful,  or  the  wrong  was  aggravated 
in  some  manner  by  the  railroad  company  or  its  employees.     Id. 
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15.  Shippeb  is  Boxm©  bt  Contract  Limiting  Caebier's  Liabiutt,  though 
Hb  did  not  Bead  It  nor  hear  it  read  before  signing  it,  provided  the 
carrier  resorted  to  no  unfair  means,  and  practiced  no  fraud  or  imposition 
in  procuring  the  signature,  and  the  shipper  had  the  opportunity  to  know 
its  contents.    St.  Lotus  I.  M.  Co.  v.  Weakly,  397. 

16.  Connecting  Lines  of  Carriers,  Rights  and  Liabilities  or. — A  con- 
necting carrier,  by  receiving  freight  from  another  carrier,  under  a  con- 
tract between  the  consignor  and  the  latter,  becomes  the  agent  of  such 
other  carrier  to  complete  his  contract  to  the  extent  of  shipping  it  over 
so  much  of  his  route  as  forms  a  part  of  the  route  over  which  the  ship- 
ment was  to  be  made,  and  is  lia1)le  for  any  loss  resulting  from  his  failure 
to  perform  the  contract,  but  he  is  also  entitled  to  the  benefit  of  all  valid 
limitations  of  the  carrier's  liability  contained  in  the  contract.     Id. 

17.  Validitt  of  Contract  LimitIxIG  Carrier's  Liability  to  Specified  Sum. 
— A  limitation  in  a  contract  fairly  entered  into  between  a  railroad  com- 
pany and  a  shipper  of  live-stock  over  its  road,  restricting  the  company's 
liability  in  any  case  to  the  sum  of  fifty  dollars  for  each  animal  lost,  is, 
if  based  upon  a  reduction  in  the  charge  made  for  the  transportation  of 
the  stock,  reasonable,  and  will  be  enforced  as  the  measure  of  the  com- 
pany's liability,  although  the  animal  lost  is  shown  to  have  been  worth 

from  six  hundred  to  eight  hundred  dollars.      Id. 

18.  Burden  of  Proof  of  Negligence  where  Carrier's  Liabelitt  is  Lim- 
ITEJ)  by  Contract. — Where  live-stock  is  shipped  under  a  contract 
limiting  the  carrier's  liability,  pursuant  to  which  the  shipper  takea 
charge  of  the  stock  during  the  transportation,  riding  for  that  purpose  on 
the  train  with  the  stock,  free  of  additional  charge,  the  burden  of  proof  is 
upon  the  shipper,  in  an  action  to  recover  for  the  loss  of  the  stock,  to  show 
that  the  loss  resulted  from  the  default  or  negligence  of  the  carrier.     Id. 

19.  Railroad  Company  Accepting  Perishable  Freight  to  be  Carried 
OVER  its  Own  and  Connecting  Roads  is  bound  to  forward  it  as 
promptly  as  it  can,  until  it  has  delivered  or  ofiFcred  to  deliver  it  to  the 
connecting  carrier,  and  it  cannot  shield  itself  from  liability  for  failure 
to  perform  its  duty  by  merely  showing  that  its  agent  supposed  that 
there  would  be  a  delay  in  forwarding  it  by  the  connecting  carrier.  The 
company  is  bound  to  know  when  it  contracts  to  carry  such  freight  in 
that  manner  whether  it  can  be  carried  through  without  such  delay  as  will 
destroy  or  injure  freight  of  that  character.     Blodgett  v.  Abbot,  873. 

20.  Statement  as  to  Time  Required  for  Perishable  Freight  to  Reach 
rra  Destination,  made  by  a  railroad  agent  to  a  shipper,  is  admissible  in 
evidence  in  an  action  to  recover  damages  for  delay  in  transporting  it, 
when  such  statement  may  have  been  the  inducement  of  the  contract. 
A  statement  that  such  freight  would  reach  its  destination  at  a  certain 
time  would  have  the  force  of  a  contract,  and  if  the  time  was  a  reason- 
able one,  the  contract  would  be  within  the  scope  of  such  agent's  au- 
thority.    Id. 

SI.  Material  Question  of  Fact  should  be  Submittbd  to  Jury.  In  an 
action  to  recover  damages  for  delay  on  the  part  of  a  railroad  company 
in  the  transportation  of  perishable  freight,  where  the  evidence  as  to 
whether  it  was  the  duty  of  the  conductor  of  the  train,  to  which  the  car 
the  freight  was  being  carried  in  was  attached,  to  place  the  car  on  a  «•  Y  " 
at  the  crossing  of  a  connecting  road  by  which  the  freight  was  to  be  for- 
warded to  its  destination  is  conflicting,  the  question,  which  is  a  material 
one,  should  be  submitted  to  the  jury.     Id. 
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CONFLICT  OP  LAWS. 

1.  Insttramcs A  corporation,   in  addition  to  its  corporate  home  in  the 

state  of  its  creation,  has  a  legal  location,  place  of  business,  and  cor- 
porate home  in  any  jurisdiction  in  which  it  has  property  exposed  to 
execution  sufficient  to  satisfy  any  judgment  which  may  be  rendered 
•gainst  it,  and  in  which,  either  by  force  of  statutory  law  there  binding 
npon  it,  or  by  its  own  act  or  agreement,  or  by  the  combined  force  of 
both,  it  so  far  becomes,  in  the  person  of  its  agent  duly  authorized  for 
that  purpose,  a  resident  therein,  as  that  a  general  personal  judgment  can 
be  obtained,  which  will  be  binding  upon  it  and  any  property  which  it 
may  have  in  any  jurisdiction,  as  completely  as  if  it  had  been  sued  and 
personally  served  in  the  state  of  its  creation  where  it  has  its  principal 
legal  location  and  place  of  business.     Grouse  v.  Phoenix  I.  Co.,  298. 

2.  Foreign  Assignment. — An  insurance  company  incorporated  under  the 

laws  of  Connecticut,  but  doing  business  in  New  York,  after  having 
complied  with  the  law  of  that  state,  sustained  a  loss  on  a  policy  issued 
to  a  resident  of  that  state  on  property  therein,  after  which  the  assured 
made  an  assignment  in  trust  giving  a  preference  to  creditors  and  valid 
by  the  laws  of  that  state,  the  policy  being  among  the  assets  assigned, 
subsequent  to  which  certain  judgment  creditors  of  the  assured,  resi- 
dents of  that  state,  with  knowledge  of  the  assignment,  garnished  the 
company  in  Connecticut,  as  the  debtor  of  the  assured,  pending  which 
suit  the  trustee  began  an  action  in  New  York  to  recover  the  loss  on 
the  policy,  and  obtained  judgment,  which  was  paid  by  the  company. 
After  this  such  judgment  creditors  obtained  judgment  in  their  suit  in 
Connecticut,  and  sought  by  scire  faciaa  to  compel  the  company  to  again 
pay  the  loss  to  them.  The  court  held  the  assignment  valid  in  New 
York,  the  domicile  of  the  assured  and  the  situs  of  the  property,  though 
it  was  not  valid  in  Connecticut;  that  it  passed  the  title  to  the  policy, 
and  the  right  to  sue  thereon  to  the  trustee;  that  the  company  was  pro- 
tected by  the  New  York  judgment,  and  was  not  compelled  to  pay  the 
loss  again  in  Connecticut.     Id. 

CONFUSION  OF  GOODS. 

I.  Burden  of  Proof  on  Wrono-doeb,  —  Where,  in  a  case  of  confusion  of 
goods,  the  nature  of  the  wrongful  act  is  such  that  it  not  only  inflicts  an 
injury,  but  takes  away  the  means  of  proving  the  nature  and  extent  of 
the  loss,  the  burden  of  proof  is  on  defendant.  The  law  aids  the  remedy 
against  the  wrong-doer,  and  supplies  the  deficiency  of  proof  caused  by 
his  misconduct  by  making  every  reasonable  intendment  against  him, 
and  in  favor  of  the  injured  party.  The  relative  situation  of  the  par- 
ties, disclosed  by  the  character  and  nature  of  the  transaction,  makes 
this  rule.     Little  Pittsburg  etc.  Co.  v.  Little  Chief  etc.  Co.,  226. 

S.  Man  Who  Willfully  Places  the  Property  of  Another  in  a  situ- 
ation where  it  cannot  be  recovered,  or  its  true  amount  or  value  ascer- 
tained, by  mixing  it  with  his  own,  or  in  any  other  manner,  will  be 
compelled  to  bear  the  inconvenience  of  uncertainty  or  confusion  which 
he  has  produced,  even  to  the  extent  of  surrendering  the  whole,  if  his 
share  cannot  be  distinguished,  or  of  responding  in  damages  for  the  high- 
est value  at  which  the  property  can  be  reasonably  estimated.     Id. 

S.  Wrono-doer,  by  so  committing  his  wrongs  upon  property  held  by  two 
or  more  parties  succeisively  in  point  of  time  so  that  neither  can  show 
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with  certainty  what  he  has  suffered,  is  not  permitted  to  defeat  a  ie> 
covery  by  either,  and  be  thus  exempted  from  liability.    Id. 

CONSTITUTIONAL  LAW. 

1.  Statute  Atthmptino  to  Take  from  the  Broadway  S(TR7ACB  Compant, 
ITS  Stockholders  and  creditors,  its  franchise  and  property,  and  bestow 
them  upon  the  municipality  of  New  York,  or  to  direct  a  sale  of  sucb 
franchise,  and  the  payment  of  the  purchase  price  to  such  city,  is  nncon- 
stitutional,  and  therefore  void.     People  v.  O^Brien,  684. 

2t  When,  by  Reason  op  the  Dissolution  op  a  Corporation,  its  Propebtt 
HAS  Vested  in  its  Directors,  in  trust  for  its  stockholders  and  credi- 
tors, the  legislature  has  no  power  to  subsequently  provide  for  the  ap- 
pointment of  a  receiver  and  the  transfer  of  the  corporate  assets  to  him; 
snch  appointment  to  be  made  by  a  court  in  an  action  to  which  such 
directors  are  not  parties,  and  in  which  the  court  has  no  other  judicial 
discretion  or  authority  than  to  designate  such  receiver.     Id. 

8.  Statute  Forbidding  a  Street-railway  Company  from  leasing  its  rights 
or  franchises  to  any  person  or  company  operating  a  road  parallel  thereto 
does  not  inhibit  traffic  contracts  with  parallel  roads  for  the  partial  nse 
of  their  respective  routes  beyond  the  line  of  parallelism.    Id. 

CONTEMPTS. 
Sxjpkemk  Court  will  Treat  as  Contempt  Use  of  Lanouagb  tN  Bbiev 
Filed  therein  which  impugns  the  motives  of,  and  is  disrespectful  to, 
the  lower  court.     Bears  v.  Starbird,  123. 

CONTRACTS. 

1.  Onk  for  whose  Benefit  Contract  is  Made  with  Another  mat  Main- 

TAIN  Action  thereon  in  his  own  name  against  the  promisor.  West  v. 
Western  Union  Tel.  Co.,  530. 

2.  Parties  to  a  Contract  are  Presumed  to  Intend  to  Bind  their  Per- 

sonal Representatives  as  well  as  themselves.  Kernochan  v.  Murray^ 
744. 

8.  Novation.  —  Where  contractors,  with  the  consent  of  all  the  parties,  retain 
out  of  the  wages  of  laborers  employed  by  them  an  amount  of  money  due 
from  the  laborers  to  boarding-house  keepers,  to  be  paid  by  the  contrac- 
tors to  the  boarding-house  keepers,  the  laborers  discharging  their  claims 
for  labor,  and  the  boarding-house  keepers  discharging  the  laborers,  this 
is  a  case  of  novation,  and  the  boarding-house  keepers  may  recover  from 
the  contractors  in  an  action  of  assuinpint  for  money  had  and  received  to 
and  for  their  use.     Sterling  v.  Ryan,  818. 

4.  Misrepresentation  to  Avoid  Contract  must  be  the  proximate  and  im- 
mediate cause  of  the  transaction.  It  is  not  enough  that  it  may  have  re- 
motely or  indirectly  contributed  to  the  transaction,  or  may  have  supplied 
a  motive  to  the  other  party  to  enter  into  it.  The  representation  must 
be  the  very  ground  on  which  the  transaction  has  taken  place.  Adam*  y. 
Bchiffer,  202. 

Ik  Fraud  must  Relate  to  Facts  then  Existing,  or  which  had  previously 
existed;  hence  non-performance  of  a  promise  made  in  the  course  of  ne- 
gof<-^  ons  is  not  of  itself  fraud  or  evidence  of  fraud,  and  the  fact  that 
«  party  has  been  defrauded  by  subsequeut  transactions  cannot  operat*  to 
affect  or  invalidate  a  prior  independent  contract  made,  entered  into,  and 
■xecuted  for  a  good  and  valuable  consideration.     Id. 
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6.  DuBKss  OF  Goods.  —  Whsbe  Party  has  Possbssion  or  control  of  the  prop- 

erty of  another,  and  refuses  to  surrender  it  to  the  control  and  use  of  the 
owner  except  upon  compliance  with  an  unlawful  demand,  a  contract 
made  or  money  paid  by  tJie  owner  under  such  circumstances,  to  emanci- 
pate the  property,  is  to  be  regarded  as  made  under  compulsion  and 
duress.     Id. 

7.  Duress.  —  Refusal  ok  Demand  to  pay  a  debt  that  is  due,  thereby  forcing 

the  creditor  to  receipt  in  full  for  only  a  partial  pajmtent,  does  not  con- 
stitute  duress,  if  the  debtor  has  done  nothing  unlawful  to  cause  the 
financial  embarrassment  which  compelled  him  to  submit  to  the  extor- 
tion. Id, 
S.  Duress  of  Propebtt.  —  Under  an  Aqreekent  to  convey  a  perfect  title 
to  certain  property,  the  grantor  gave  a  quitclaim  deed,  which  the 
grantee  accepted;  an  unfounded  claim  to  the  same  property  was  then 
made  by  a  third  party,  and  voluntarily  bought  up  by  such  grantee.  At 
this  time  the  grantor  was  a  depositor  in  the  grantee's  bank,  and  the  lat- 
ter, by  refusing  to  honor  his  checks,  compelled  him,  in  a  settlement  be- 
tween them,  to  pay  part  of  the  money  paid  to  such  third  party  by  the 
grantee,  thus  causing  what  constitutes  a  duress  of  the  grantor's  prop- 
erty, and  making  the  settlement  void,  because  the  acceptance  of  the 
quitclaim  deed  by  the  grantee  was  a  waiver  of  a  covenant  against  en- 
cumbrances, and  all  right  to  repayment  of  any  part  of  the  sum  paid 
such  third  party.     Id. 

9.  Rescission  —  Restoring  Consideration  and  Placino  Parties  in  Statu 

Quo.  — In  an  equitable  action  for  rescission  of  a  contract  on  the  ground 
of  fraud,  it  is  not  indispensable  that  the  complainant  be  able  to  place 
the  defendant  in  statu  quo  in  those  cases  where  it  would  not  be  inequita- 
ble to  permit  a  rescission  without  so  doing.  Hence  where  a  member  of 
aa  insolvent  firm  by  false  and  fraudulent  representations  induced  a 
stranger  to  purchase  an  interest  in  such  firm  and  to  become  a  partner 
therein,  and  the  firm  was  subsequently  declared  insolvent  and  its  assets 
put  into  the  hands  of  a  receiver,  it  was  adjudged  that  a  court  of  equity 
would  decree  a  rescission  of  the  sale,  though  it  was  impossible  to  place 
the  parties  tn  statu  quo.     Broum  v.  Norman,  663. 

10.  Ratification  of  Contract  Induced  by  Fraudulent  Representations 
WILL  not  be  Inferred  from  delay  in  seeking  its  rescission,  when  the 
injured  party  had  no  knowledge  of  the  fraud  practiced  on  him;  and  when 
his  delay  waa  the  result  of  his  misplaced  confidence  in  the  false  state- 
ments made  to  him.     Id. 

CORPORATIONS. 

L  Thb  People  of  the  State  have  No  Authoritt,  t;p0K  the  Disso- 
lution of  a  Corporation  and  the  appointment  of  a  receiver,  to  main- 
tain a  supplementary  action  against  the  receiver,  the  corporation,  and 
others,  for  the  purpose  of  obtaining  a  declaration  of  the  rights  and 
liabilities  of  the  several  parties,  determining  what  were  the  assets  of 
the  company,  and  the  extent  of  the  interests  of  the  several  parties 
therein,  and  restraining  the  mortgagees,  contractors,  and  others  from 
taking  legal  proceedings  to  enforce  their  rights  in  and  liens  upon  the 
property  of  the  corporation.     Per  Ruger,  C.  J.     People  v.  O'Brien,  684. 

E.  Constitutional  Law.  — The  Power  to  Repeal  Acts  of  Incorpora- 
tion, though  reserved  in  such  acts,  must  be  exercised  in  subjection  to 
the  provisions  of  the  federal  constitution.    Id. 
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3.  Corporation  may  Acquire  the  Feb  in  Property,  though  created  for  a 

limited  period  only.    Id. 

4.  Repeal  of  a  Law  Authorizing  Corporations  does  not  destroy  organi* 

zation  formed  under  it.     Id. 

5.  Dissolution  op  a  Corporation  does  not  Take  Away  or  Destroy  rra 

Property  or  Annul  its  Contracts.  Such  dissolution  has  no  other 
operation  upon  its  contracts  or  property  rights  than  the  death  of  a  natn« 
ral  person  has  on  his.  Id, 
6u  Reservation  op  Riqht  to  Befeal  the  Charter  of  a  Corporation  en- 
ables a  legislature  to  effect  a  destruction  of  the  corporate  life,  and  dis- 
able  it  from  continuing  its  corporate  business;  but  personal  and  real 
property  acquired  by  the  corporation  during  its  lawful  existence,  rights 
of  contract  or  choses  in  action  so  acquired,  and  which  do  not  in  their  gen- 
eral  nature  depend  upon  the  powers  conferred  by  the  charter,  are  not 
destroyed  by  such  repeal.     Id, 

7.  Feanchisb  to  Construct  and  Maintain  a  STKEET-BAiLWAy  Survives 

THE  DissoLxmoN  of  the  corporation  grantee,  resulting  from  the  repeal  of 
its  charter  enacted  pursuant  to  a  right  of  repeal  reserved  by  the  legisla- 
ture.   Id. 

8.  Upon  the  Repeal  of  an  Act  of  Incorporation,  all  the  property  and 

rights  of  the  corporation  become  vested  in  the  directors  then  in  office,  or 
in  such  persons  as  by  law  have  the  management  of  the  business  of  the 
corporation,  in  trust  for  the  stockholders  and  creditors,  unless  the  re- 
pealing law  provides  for  the  appointment  of  other  persons  than  the  offi- 
cers of  the  corporation  as  trustees.    Id. 

9.  An  Action  at  Law  by  a  Single  Creditor  will  Lie  against  Any  Stock- 

holder of  an  insolvent  corporation  to  enforce  an  individual  liability  cre- 
ated by  its  charter.     Shalucky  v.  Field,  617. 

10.  Stockholders  are  Partners,  and  Liable  as  Such  to  the  CREDrroita 
OF  the  Corporation  to  an  amount  equal  to  the  amount  of  stock  held 

.  by  them,  respectively,  under  a  provision  of  incorporation  that  "when 
default  shall  bo  made  in  the  payment  of  any  debt  or  liability  contracted 
by  said  corporation,  the  stockholders  shall  be  held  individually  respon- 
sible for  an  amount  equal  to  the  amount  of  stock  held  by  them  respect- 
ively."   Id, 

11.  Agreement  as  to  Payment  of  Stock  by  Crediting  with  Dividends, 
even  if  Valid,  is  Rescinded  by  the  Subsequent  Giving  of  a  Stock 
Note  therefor,  and  the  collection  of  such  note  cannot  be  defeated  by 
the  agreement.     McDowell  v.  Cliicago  S.  Works,  381. 

See  Attachment  and  Garnishment,  2;  Constitutional  Law;  Franchisis; 
Statutes,  3;  Unincorporated  Societies;  Waters,  4. 

COSTS. 
See  Wills,  6. 

CO-TENANCY. 

1.  0ns  in  Adverse  Possession  of  Land  does  not  Become  Co-tenant  with 

the  remaining  tenants  in  common  by  taking  a  deed  of  the  entire  tract 
fro"^.  -.-lie  of  the  co-tenants,  by  whom  the  outstanding  title  was  held,  and 
oontinuing  in  possession  under  it.     Frick  v.  Sinon,  177. 

2.  Adverse  Possession. — Although,  as  General  Rule,  Entry  of  One 

Tenant  in  Common  will  Inure  to  the  beneGt  of  all,  yet  he  may 
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so  eater  and  hold  as  to  render  hia  entry  and  possession  adverse,  and 
■a  onster  of  co-tenants;  and  where  the  vendee  of  one  tenant  in  com- 
mon sets  up  claim  in  his  own  right  to  the  whole  tract  of  land,  and  enters 
and  holds  possession  openly  and  continuously  for  more  than  the  statu- 
tory period,  his  possession  is  adverse,  and  a  recovery  by  the  other  ten- 
ants in  common  is  barred,  although  they  had  no  actual  notice  of  the 
adverse  character  of  the  possession.     Oreenhill  v.  Briggs,  579. 

IL   OCSI'ER.  —  EIXCLTTSIVR  POSSESSION    BY  A  TENANT    IN    COMMON  WhO  HAS 

Taken  a  Convkyance,  purporting  to  convey  the  property  in  severalty, 
does  not  constitute  an  ouster  of  his  co-tenants,  and  therefore  cannot  bar 
their  right  to  partition,  although  he  claims  to  own  the  whole  of  the 
tract,  unless  knowledge  of  such  claim  is  brought  home  to  them.  Higjuta 
T.  Bignite,  673. 

COURTS. 

JVDOK  OF  SUFEEIOB  COITET  OF  OnB  CoUNTT,  WhO  HoLDS  CoDBT  IN  AN- 
OTHER, MUST  BE  Presumed  to  have  Lawfully  Done  so,  in  the  ab- 
sence of  evidence  to  the  contrary,  upon  the  request  of  the  governor  of 
the  state,  or  of  a  judge  of  the  court  in  the  latter  county,  as  provided  for 
by  section  71  of  the  Code  of  Civil  Procedure  of  California.  Newman*» 
Estate,  146. 

CRIMINAL  LAW. 

1.  It  is  NOT  Error  to  Refuse  Charge  Requested  by  Defendant  in  Cbiui- 

NAL  Case,  Claimino  an  acquittal  on  a  hypothetical  statement  of  certain 
facts,  and  ignoring  other  material  facts  which  there  was  evidence  tend- 
ing  to  prove.     Fraader  v.  State,  21. 

2.  Proof   of   Motive.  —  Motive   is   Infeeential    Factt,   and    may    b© 

inferred  from  the  attendant  and  surrounding  circumstances,  in  con- 
junction with  all  previous  occurrences  having  reference  to  and  con- 
nected with  the  commission  of  the  offense.      Walker  v.  State,  17. 

8.  Voluntary  Drunkenness  is  No  Excuse  for  Crime,  and  unless  the  de- 
fendant, indicted  for  an  assault  with  intent  to  murder,  was,  at  the  time 
of  the  shooting,  so  drunk  as  to  bo  incapable  of  forming  an  intent  to  take 
life,  his  being  drunk  can  avail  him  nothing.     Id. 

4.  Ex  Post  Facto  Law  is  one  which  in  its  operation  makes  that  criminal  or 
penal  which  was  not  so  at  the  time  the  act  was  performed;  or  which 
increases  the  punishment;  or,  in  short,  which,  in  relation  to  the  offense 
or  its  consequences,  alters  the  situation  of  a  party  to  his  disadvantage. 
Lindzey  v.  State,  674. 

6.  Ex  Post  Facto  Law  may  Mitioatethe  PuNiSHMENTof  a  crime  after  it 
is  committed.  This  mitigation  must  consist  of  the  remission  of  some 
separable  part  of  the  punishment  before  prescribed.  If  one  penalty  is 
substituted  for  another,  the  courts  will  not  undertake  to  determine 
whether  the  latter  is  less  severe  than  the  former,  but  will  refuse  to  apply 
any  penalty  whatever.     Id. 

6.  Change  in  a  Penal  Statute  having  been  Made  after  the  Com- 
mission OF  AN  Offense,  and  before  a  trial  and  conviction  therefor, 
whereby  the  crime  was  so  defined  as  to  make  criminal  something  which 
was  before  lawful,  and  a  greater  punishment  prescribed,  it  was  held 
that  the  offender  could  not  be  punished  under  either  statute.     Id. 

7  To  Constitutb  Offense  of  Larceny,  there  must  be  a  wrongful  tak- 
ing possession  of  the  goods  of  another,  with  the  intent  to  deprive 
the  owner  of   his  property,  either  permanently  or  temporarily.     The 
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•ecased  must  have  acquired  dominion,  so  as  to  enable  him  to  take 
actual  custody  or  control,  followed  by  asportation,  which  severs  the 
property  from  the  possession  of  the  owner  to  some  appreciable  extent. 
But  the  caption  may  be  constructive,  as  when  possession  ia  obtained  by 
trick,  fraud,  or  deception.     F rosier  v.  State,  21. 

I.  Defendant  may  be  Convicted  of  Laecent  of  Which  He  is  Chabged, 

where,  having  shot  and  killed  a  hog  with  felonious  intent,  he  covered  it 
with  pine-tops  in  order  to  conceal  it  until  he  could  return  and  secretly 
remove  it,  and  subsequently  did  remove  it,  in  pursuance  of  the  previoos 
felonious  intent,  though  the  removal  was  with  the  consent  of  the  owner, 
such  consent  being  procured  by  intentional  misrepresentation  and  de- 
ception.    Id. 

t.  Enticing  Away  Unmarried  Female  for  Purposes  of  PBosTrnmoN.  — 
Under  lUinoia  statute,  section  I  of  Criminal  Code,  which  provides  that 
the  enticing  away  for  the  purposes  of  prostitution  or  concubinage  of  an 
unmarried  female  of  chaste  life,  and  that  the  aiding  or  assisting  in  such 
abduction  shall  be  a  crime,  etc.,  the  gravamen  of  the  ofiFense  is  the  purpose 
or  intent  with  which  the  enticing  or  abduction  ia  done.  Illicit  inter- 
course is  not  a  necessary  ingredient  of  the  crime.  The  offense  is  com- 
plete the  moment  the  subject  is  removed  beyond  the  control  of  those 
legally  in  charge  of  her.     Henderson  v.  People,  391. 

10.  Instructions  to  Jury  in  Prosecution  under  Statute  for  Enticino 
Away  Unmarried  Female  of  chaste  life  for  purposes  of  "  prostitution  " 
or  **  concubinage  "  need  not  explain  to  jury  the  meaning  of  these  terms 
under  the  statute,  in  the  absence  of  any  request  so  to  do.  There  is 
at  least  no  sufficient  error  therein  to  warrant  a  reversal  on  such  grounds 
alone.     Id. 

II.  *'  Concubinage  "  under  Statute  against  Enticinq  Away  Unmarried 
Female.  —  No  great  length  of  time  or  long-continued  illicit  intercourse 
ia  necessary  to  the  establishment  of  that  relation  which  results  in  concu- 
binage.    I<1. 

12.  Enticing  Away  Unmarried  Female  for  the  Purpose  of  Prostitu- 
tion.—  The  offense  is  complete  under  the  Illinois  statute,  section  1, 
Criminal  Code,  making  such  act  a  crime,  where  the  accused,  under  the 
professed  purpose  of  marrying  such  female,  entices  her  away  from  her 
parent's  control  and  obtains  illicit  intercourse  with  her,  but  has  no  real 
intention  of  marrying.     Id. 

13.  On  Trial  for  Assault  with  Intent  to  Murder,  It  having  been 
Shown  that  the  defendant  and  the  woman  injured  had  lived  in  adul- 
tery for  Kome  time,  ami  that  she  left  him,  and  the  evidence  tended  to 
show  that  he  shot  her  because  of  her  persistent  refusal  to  return  and  live 
with  him,  it  is  competent  for  the  prosecution  to  prove  the  relation 
which  had  existed  between  them,  tlie  defendant's  continuous  efforts  to 
induce  her  to  return,  her  repeated  refusals,  his  following  her  from  place 
to  place,  his  threats  on  each  refusal,  and  his  demonstrations  of  violence 
on  such  occasions,  as  bearing  on  the  question  of  intent  with  which  the> 
assault  waa  made.      Walker  v.  Slate,  17. 

14.  Subsequent  Threats.  — On  Trial  for  Assault  with  Intent  to  Mub*' 
DSR,  Evidence  that  Defendant,  after  the  indictment  bad  been  found, 
and  a  few  weeka  before  the  trial,  as  he  passed  the  injured  woman  in  the 
oourt-house,  said  to  her,"  1 11  get  you  yet,"  is  admissible  as  manifesting 
his  state  of  feeling  towards  her,  not  only  at  the  time  of  the  menace,  but 
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also  at  the  time  of  the  assault,  and  that  he  still  cherished  the  malidooa 
intent.  Id.  . 
16.  Rkharks  of  Judos  on  Evisenos,  when  not  Reversiblk  Error.  —  On 
the  trial  of  a  prosecution  for  an  assault  with  intent  to  murder,  the  court 
having  omitted,  in  the  general  charge,  to  instruct  the  jury  specifically  as 
to  the  offense  of  assault  and  battery,  the  defendant's  counsel  called  at* 
tention  to  the  omission,  and  the  presiding  judge  replied:  "  I  know  of  no 
evidence  in  the  case  wliich  would  warrant  a  verdict  for  assault  and  bat* 
tery."  Such  remark,  in  the  hearing  of  the  jury,  is  not  reversible  error, 
where  the  record  discloses  no  evidence  on  which  a  verdict  for  an  assault 
and  battery  only  could  have  been  reasonably  found.     Id. 

16.  Deposition  of  Witness  Convicted  of  Mcrder  after  It  was  Taken 
becomes  incompetent  by  his  conviction,  and  cannot  be  admitted  after  his 
execution,  although  it  was  read  on  a  former  trial  bad  before  hla  con* 
viction.     St.  Louia  I.  M.  i?'y  v.  Harper,  86. 

17.  Evidence.  —  Upon  Trial  for  Murder  or  Manslaughter,  Threats 
Made  by  the  Deceased  against  the  accused,  although  not  communi- 
cated to  him,  are  competent  as  evidence  upon  the  question  whether  the 
one  or  the  other  was  the  aggressor,  and  whether  the  act  of  the  accused 
was  done  in  defending  himself.  Hart  v.  CommonvxaUh,  576. 

18.  Murder — Burden  of  Proof  of  Insanitt.  — It  is  proper  to  charge  the 
jury  that  "  when  the  state  shows,  beyond  a  reasonable  doubt,  in  the  first 
instance,  that  the  defendant  is  guilty,  then  defendant  comes  to  his  plea 
of  insanity;  and  when  he  comes  to  rely  upon  such  plea,  then,  under  the 
law,  he  is  required,  in  order  to  excuse  bis  act  on  account  of  the  alleged 
insanity,  to  show,  by  a  preponderance  of  the  evidence,  —  that  is,  by  the 
greater  weight  of  credible  evidence  in  the  case,  —  that  he  was  insane  "; 
and  an  instruction  may  properly  be  refused  which  is,  in  effect,  that  if 
the  jury  believed  it  probable  from  the  evidence  that  accused  was  insane, 
this  would  overcome  the  presumption  of  insanity,  and  entitle  him  to  an 
acquittal.     State  v.  Trout,  499. 

19.  Sufficiency  OF  Verdict — Murder. — Where  court  instructed  the  jury 
as  to  the  necessary  elements  of  murder  in  the  first  degree,  and  that  it  was 
punishable  with  death,  or  with  imprisonment  for  life,  at  hard  labor,  in 
the  state  penitentiary,  and  the  verdict  of  guilty  was  returned,  but  in 
designating  the  punishment  as  imprisonment  in  the  penitentiary  for  life 
the  words  "at  hard  labor"  were  omitted  from  the  verdict,  such  verdict 
BuflBciently  indicates  which  of  two  punishments  was  adjudged.      Id. 

SO.  Homicide  —  Death  from  Exposure  Compelled  by  Defendant  —  In- 
structions TO  Jury.  —  On  trial  of  indictment  of  husband  for  murder  of 
wife,  it  appeared  that  they  quarreled  in  the  night-time,  that  the  hus- 
band threatened  to  cut  his  wife's  throat,  and  that  thereupon  she  fled 
from  the  house  and  died  from  exposure.  An  instruction  which  author- 
ised the  jury  to  convict,  "if  they  believed  the  accused  used  such  force 
and  violence  as  to  cause  the  deceased  to  leave  the  house  from  fear  of 
death  or  great  bodily  harm  at  his  hands,"  was  properly  given;  but  in 
this  case,  the  accused  being  a  cripple  in  one  arm,  and  it  appearing  that 
the  deceased,  his  wife,  had  the  disposition  and  ability  to  fight  with  him, 
it  was  error  not  to  permit  the  jury  to  inquire  "  whether  or  not  such  fear 
was  well  grounded  or  reasonable  ";  and  the  jury  should  have  been  fur> 
ther  instructed  "that,  to  convict,  they  must  believe  the  death  of  the 
wife  by  exposure  was  the  natural  and  probable  consequence  of  leaving 
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the  honse  at  the  time  and  under  the  circnmstances."  Bendrickaon  r. 
ComTnonwealth,  596. 

81.  Homicide. —  Evidence  that  Deceased  Habitually  Went  Aamed  witb 
Deadly  Weapons,  and  that  this  was  known  to  his  slayer,  is  admissible 
in  behalf  of  the  latter,  on  the  same  principle  which  justifies  the  admis> 
sion  of  evidence  of  the  threats  or  character  of  the  deceased.  King  ▼. 
State,  681. 

22.  Homicide.  —  Character  or  Deceased  cannot  be  shown  by  particnlar 
acts  of  misconduct  not  connected  with  the  accused,  as  that  he  had  en- 
gaged in  frequent  fights  in  which  he  used  deadly  weapons,  and  therewith 
made  deadly  assaults  on  his  antagonists,  and  that  these  facts  were  known 
to  the  accused.     Id. 

83.  Declarations — Res  Gest^  —  Statement  Made  by  a  Slayer  about  ▲ 
Minute  after  shooting  the  deceased,  of  his  reason  for  so  doing,  ia  not 
admissible  in  his  favor.     Id. 

24.  To  Warrant  a  Conviction  for  Incitino  or  Procuring  a  Person  to 
Commit  Perjury,  under  section  228  of  the  Illinois  Criminal  Code,  it  mnsi 
appear  that  the  accused  urged  such  person  to  give  false  testimony,  know* 
ing  that  he  as  well  as  himself  was  aware  of  its  falsity,  since  the  person 
so  urged  could  not  be  guilty  of  perjury  unless  he  himself  knew  snch  pro> 
posed  testimony  would  be  false;  if  he  believed  it  to  be  true,  the  crimo 
contemplated  by  the  provisions  of  section  228  does  not  exist.  Cofyne  ▼. 
People,  324. 

SS.  To  Constitute  the  Crime  op  Perjury,  there  must  be  a  willful,  corrupt, 
and  false  swearing  or  afi&rming;  the  testimony  must  be  material  to  the 
issue  or  point  in  question;  the  witness  must  know  the  statements  so  made 
by  him  to  be  false,  and  they  must  be  given  with  the  intent  to  mislead 
the  court  or  jury.     Id. 

26.  Pxtnishment  Imposed  by  City  Government  upon  Offender  for  hav. 
INQ  Violated  the  police  regulations  of  the  city  is  no  bar  to  a  prosecn* 
tion  by  the  state  for  the  same  acts,  when  they  also  constitute  an  offense 
against  the  laws  of  the  state.  And  the  provision  in  the  city  charter 
which  gives  the  city  court  exclusive  jurisdiction  of  all  oflFenses  committed 
against  the  ordinances  and  by-laws  of  the  city  means  that  the  jurisdiction 
of  such  court  is  exclusive,  so  far  as  the  act  constitutes  an  ofiense  againat 
the  city.     Kemper  v.  CommonweaUh,  593. 

27.  Confession.  —  The  Court  should,  before  ADMirriNa  a  Confession  nr 
Evidence,  conduct  a  preliminary  investigation,  out  of  the  presence  and 
hearing  of  the  jury,  if  requested  by  the  defendant,  to  determine  whether 
it  is  competent  or  not.     Ellis  v.  State,  634. 

28.  Of  the  Competency  as  Evidence  of  an  Alleged  Confession,  thb 
Court  is  the  sole  judge.  The  jury  cannot  reject  it  because  they  deem  it 
incompetent.     Id. 

29.  After  a  Confession  has  been  Admitted  by  the  Court,  either  party 
has  the  right  to  produce  before  the  jury  the  same  evidence  which  was 
submitted  to  the  court  when  it  was  called  upon  to  decide  whether  the 
confession  was  competent,  and  all  other  facts  and  circumstances  role- 
vant  to  the  confession,  or  affecting  its  weight  as  evidence;  and  if  it 
should  be  made  to  appear  at  this  point,  or  any  otlier  during  the  trial, 
that  the  confession  was  made  under  such  circumstances  as  to  render  it 
incompetent,  it  should  be  excluded  from  evidence  by  the  court.     Id. 

10.  Confession.  —  Jury  are  not  Bound  to  Believe  or  Give  Weight  to  a 
Confession  because  the  court  has  decided  it  to  be  competent  evidence 
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before  them.    They  may  believe  or  disbelieve  it,  the  same  as  other  testi* 
mouy  properly  submitted  for  their  consideration.    Id. 
tl.  Former  Decision  of  This  Court,  that  whether  a  Confession  was 
"Voluntary  or  not  might  be  determined  by  the  jury,  in  cases  wher* 
there  was  a  conflict  of  evidence  on  the  eabject,  is  overruled.     Id. 

DAMAGES. 

L  Damages  for  Mental  SuFFERfNo  for  Injuries  Caused  Plaintiff  bt 
Keoliqence  of  Defendant  may  be  Recovered,  where  mental  soffer* 
ing  is  an  clement  of  physical  pain,  or  is  the  natural  and  proximate  result) 
of  the  physical  injury.      Wefit  v.  W.  U.  Tel.  Co.,  530. 

t.  Mental  Suffering  is  not  an  Element  of  Damages  unless  Based  ow 
Bodily  Injury,  or  unless  the  injury  from  which  it  results  was  attended 
by  circumstances  of  malice,  insult,  or  oppression.  Dorrah  v.  IlL  CenL 
R.  R.  Co.,  C29. 

See  CoiCMON  Cabbiebs;  Exscutions,  9;  NaaLiaKNCE;  Nuisanok;  Tels* 

GRAPHS. 

DEEDS. 

1.  LSOISLATURB  HAS  FOWKR  TO  VALIDATE  DeEDS    ImPERFECT    FROM   MkrB 

Informalities.    Lindley  v.  O'Reilli/,  802. 

2.  Description.  — Description  of  land  as  part  of  "southeast  quarter  of  sec- 

tion 5,  township  14,  range  4  east,"  is  void  for  uncertainty,  because  there 
is  nothing  to  show  which  "part "  is  intended.     Tiemey  v.  Brown,  679. 

Z,  Description  of  land  as  "south  part  of  section  5,  township  14,  range  4 
east,  225  acres,"  is  not  void  for  uncertainty.  The  lands  will  be  located 
by  layin'g  off  225  acres,  having  the  south,  east,  and  west  sides  of  the  sec* 
tion  for  boundaries,  and  the  remaining  boundary  is  parallel  to  the  south 
line  of  the  section,  and  sufficiently  distant  therefrom  to  include  the 
requisite  quantity.    Id. 

Ai  Description. — Tax  Deed  need  not  State  the  County  or  State  in 
which  lands  are  situate,  when  it  describes  them  by  section,  subdivision 
of  section,  township,  and  range.  It  will  bo  presumed  that  the  tax  col< 
lector  did  not  violate  his  official  duty  by  selling  lands  beyond  the  county 
in  which  he  W£is  authorized  to  act.     Lewis  v.  Seihles,  649. 

S.  Possession  of  Deed  by  Grantee  Named  therein,  or  by  One  Claimino 
tTNDER  Htm,  is  prima  fade  evidence  of  its  delivery.  Ward  v.  Douglterty, 
151. 

6u  Deed  Duly  Executed  is  Presumed  to  have  been  Delivered  at  it3 
Date,  under  section  1055  of  the  Civil  Code  of  California.     Id. 

7.  Identity  of  Grantor  with  Defendant  is  Presumed  from  Identity  of 

Name  under  section  1963  of  the  Civil  Code  of  California,  in  an  action  to 
quiet  title  by  a  person  claiming  under  a  deed  from  a  grantor  having  the 
same  name  as  the  defendant.     Id. 

8.  Description  in  Tax  Deed  of  "one  lot,  and  the  dwellings  thereon,  south* 

west  comer  of  Franklin  and  Pine  streets,"  accompanied  by  a  statement 
that  the  property  was  assessed  to  Tliomas  J.  Dowling,  must  be  regarded 
as  sufficient,  if  it  appears  from  other  evidence  that  the  only  property 
assessed  to  him  was  in  the  city  of  Natchez,  on  the  two  streets  named, 
•nd  an  accurate  description  of  the  property  so  assessed  is  proved.  Reber 
V.  Dowling,  051. 
Bee  Champerty;  Estoppel,  2;  EIxecutions,  11-14;  Fraudulent  Convey- 
ANCES;  Mortgages,  II,  12;  Publio  Lands;  Trusts  and  Trustees. 
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DETINUE. 

See  JCBGMENTS,   1. 

DIVORCE. 
See  Judgments;  Process,  1 

DURESS. 
See  Contracts. 

EJECTMENT. 

1.  Okb  Who  Enters  on  Land  Pending  an  Action  of  Ejectment  to  re- 

cover the  possession  thereof  is  presumed  to  hold  under  the  defendant 
therein,  and  if  he  holds  by  an  independent  title,  it  is  incumbent  upon 
him  to  show  that  fact.     Ritclde  v.  Johnson,  118. 

2.  Plaintipf  in  Ejectment  Who  has  Recovered  Judgment  is  Entitled 

TO  Writ  of  possession  against  a  person  who  entered  under  the  defendant 
after  the  commencement  of  the  action,  and  such  person  cannot  resist  hia 
application  for  the  writ  on  the  ground  that  he  holds  under  an  indepen- 
dent title  acquired  after  his  entry,     [d. 

3.  To  Recover  in  Ejectment,  Legal  Title  must  be  Shown  in  plaintiflF;  mere 

equitable  title  is  not  sufiBcient.  Where  the  plaintiff  seeks  to  recover 
lands,  the  title  whereof  he  claims  in  fee-simple,  he  is  bound  to  show  in 
himself  a  legal,  as  contradistinguished  from  an  equitable,  title.  Barrett 
V.  Hinckley,  331. 

4.  Ejectment.  —  The  Estate  and  Interest  of  the  Mortgagee  mat  be  Con- 

veyed BV  Deed,  although  in  Form  of  an  Assignment,  to  the  holder 
of  the  indebtedness,  or  even  to  a  third  party;  such  an  assignee,  if  owner 
of  the  mortgage  indebtedness,  might  no  doubt  maintain  ejectment  in  his 
own  name  for  his  own  use;  or  the  action  might  be  brought  in  his  own 
name  for  the  use  of  a  third  party  owning  the  indebtedness.  Id. 
C  Evidence.  —  Outstanding  Title  of  Mortgagee  cannot  be  Shown  to 
Defeat  Action  in  Ejectment  brought  by  mortgagor.     Id. 

6.  Ejectment  —  Relative  Legal  and  Equpfaele  Rights  of  Assignee  of 

Note  and  Mortgage.  —  Mortgage  is  not  assignable  at  law  by  mere  in- 
dorsement, as  in  case  of  commercial  paper,  so  as  to  pass  the  legal  title 
in  the  instrument  or  clothe  the  assignee  with  this  immunity  of  an  inno« 
cent  holder,  except  under  certain  circumstances;  but  where  one  by  vir- 
tue of  an  assignment  becomes  tlie  equitable  owner  of  the  note  and  mort- 
gage, he  may  thereby  obtain  such  an  interest  or  equity  in  the  land  as  to 
entitle  him  to  have  it  sold  in  satisfaction  of  the  debt.     Id. 

7.  The  Mortgagee  may  Maintain  Ejectment  as  Well  before  as  after 

Default,  unless  there  is  an  express  provision  that  the  mortgagor  should 
retain  possession  till  default  in  payment,  since  by  the  execution  of  the 
mortgage  the  entire  legal  estate  passes  to  the  mortgagee.  Tliis  is  the 
view  taken  by  the  common-law  courts  of  England,  and  which  has  ob- 
tained, witli  certain  limitations,  in  most  of  the  states  of  the  Union,  in- 
cluding Illinois,  ip  which  the  common-law  system  prevails.  Id. 
6.  Owner  of  Legal  Title  may  not  Maintain  Ejectment  under  All  Cib- 
*  cumstances.  —  This  is  particularly  so  in  respect  to  a  mortgage  title; 
therefore  ejectment  would  not  lie  against  a  third  party  who  is  assignee 
from  the  mortgagee  for  a  valuable  consideration  of  tlie  mortgage  in* 
debtedness.    Id. 
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9.  Ejectment  cannot  be  Maintained  by  One  havtno  a  Mere  Naked  Titl» 

TO  Land  in  which  he  has  no  beneBcial  interest,  and  in  respect  to  which 
he  has  no  duty  to  perform,  against  the  equitable  owner  or  any  ono  hav- 
ing an  equitable  interest  therein  with  a  present  right  of  possession.     Id. 

10.  Ejectment. — Tub  Distinction  between  the  Rigutsofthe  Moktoager 

at  Law  and  in  Equitt  considered  at  length  under  both  the  English 
and  American  view.     Id. 

EMINENT  DOMAIN. 
1.  EstiNENT  Domain.  —  When  Private  Propertii  has  been  Once  Taken 
fOR  Specific  Pitblio  Use,  and  compensation  made,  it  should  not  be  used 
for  a  foreign  purpose  without  a  new  legal  taking  or  the  consent  of  the 
party  from  whom  it  was  derived,  but  it  may  be  applied  to  any  new  mode 
of  user  tending  to  the  primary  or  general  purpose.  A  railroad  may, 
therefore,  under  legislative  sanction,  have  a  joint  occupancy  of  a  high- 
way with  other  modes  of  travel  having  the  same  end  in  view,  but  it  cao- 
not  occupy  or  use  it  to  the  unreasonable  exclusion  or  obstruction  of  such 
other  modes.     Fulton  v.  Slwrt  Route  Co.,  619. 

S.  JlTRT  MAY  be  INTERROGATED  A3  TO  AnY  PARTICULAR  ELEMENT  OF  DaM« 

AQB  Suffered,  about  which  testimony  is  oflFered,  in  proceedings  under 
the  Kansas  statute  to  condemn  a  right  of  way  over  lands  for  a  railroadj 
but  a  refusal  to  submit  a  question  asking  the  jury  to  state  all  the  ele- 
ments or  sources  of  damage,  and  the  amount  allowed  for  each,  is  nol 
erroneous.  Leroy  <fe  W.  S'y  Co.  v.  Hawk,  566. 
S.  Opinions  of  Farmers  as  to  Market  Value  of  Farjono  Land  ark  Ad- 
missible IN  Condemnation  Proceedings,  where  they  live  in  the  vicinity 
of  the  land,  are  acquainted  with  its  situation  and  quality,  its  advantages 
and  disadvantages,  and  state  that  they  know  its  value,  although  they 
may  not  have  been  engaged  in  buying  and  selling  land,  and  they  have  no 
knowledge  of  an  actual  sale  of  the  land  in  question,  or  of  similar  land. 
Id. 

ENTICEMENT. 
See  Criminal  Law. 

EQUITY. 
Sitits  Affecting  Lands  in  Another  State,  JuaiSDicrnoN  or  Equity  in.  — 
In  Cases  of  Contract,  Trust,  or  Fraud,  the  Equity  Courts  of  one 
state  or  country  having  jurisdiction  of  the  parties  are  competent  to  en- 
tertain a  suit  for  specific  performance,  or  to  establish  a  trust,  or  for  a 
conveyance,  although  the  contract,  trust,  or  fraudulent  title  pertains  to 
lands  in  another  state  or  country.  But  this  jurisdiction  is  strictly  lim- 
ited to  those  cases  in  which  the  relief  decreed  can  be  obtained  through 
the  party's  personal  obedience,  and  the  decree  in  such  suit  imposes  a 
mere  personal  obligation,  enforceable  by  injunction,  attachment,  or  like 
process  against  the  person,  and  cannot  operate  ex  jtroprio  vigore  upon 
lands  in  another  jurisdiction,  to  create,  transfer,  or  vest  a  title.  Lmd' 
tey  V.  O'RdUy,  802. 

See  iNJDNonoNS. 

ESTATES. 
L  Tenancy  for  Life  —  Emblements.  — If  tenant  for  life  sows  the  land,  but 
dies  before  the  crop  matures,  his  executor  is  entitled  to  the  emblement* 
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or  profits  of  such  crop;  and  this  right  cannot  be  defeated  by  evidence  of 
the  condition  of  the  tenant's  health  at  the  time  of  planting  the  land,  o» 
by  his  or  his  lessee's  declarations  imputing  belief,  however  well  founded, 
or  knowledge,  if  possible,  that  the  tenant's  life  would  not  continue  untU 
the  maturity  of  the  crop.     Bradley  v.  Bailey,  316. 

8.  Tekanct  for  Lite  —  Emblements. — Right  of  executor  of  tenant  for  life 
to  the  crop  planted  by  the  latter  during  his  lifetime  does  not  depend 
upon  whether  the  land  was  cultivated  in  a  husband-like  manner,  or  the 
crop  planted  in  the  customary  way.     Id. 

8.  An  Estate  is  a  Conditional  Fee,  and  not  an  Kstate-tail,  where  it  la 
conveyed  by  warranty  deed,  in  which  a  condition  is  written,  after  the 
description,  that,  in  case  of  death  of  grantee  without  children,  the  land, 
or  the  proceeds  arising  from  sale  or  otherwise,  should  fall  back  to  the 
grantor's  lawfid  heirs,  and  in  case  grantee's  guardian  should  see  fit,  he 
might  sell  the  land,  provided  the  proceeds  of  the  sale  were  devoted  to 
grantee's  use  during  her  life,  and  after  her  death  without  heirs  of  her 
body,  then  the  balance  should  be  applied  to  grantor's  heirs;  to  the  law- 
ful heirs  of  the  grantor  in  such  deed,  whether  considered  as  a  conditional 
limitation  or  as  a  contingent  remainder,  is  void.     Outland  v.  Bowen,  420. 

4.  Estate-tail,  when  Created. — Whenever  it  appears  in  the  instrument 
creating  the  estate  that  it  was  intended  that  the  issue  of  the  first  taker 
should  take  by  inheritance  in  a  direct  line,  and  in  a  regular  order  and 
course  of  descent,  so  long  as  his  posterity  should  endure,  and  an  estate 
in  fee  or  in  tail  is  given  in  remainder,  upon  an  indefinite  failure  of  issue, 
then  the  estate  first  created  will  be  construed  to  be  an  estate-tail.  But 
it  is  well  settled,  on  the  other  hand,  that  if  it  appears  from  the  deed 
that  the  limitation  over  was  not  postponed  until  an  indefinite  failure  of 
issue,  but  on  failure  of  children  only,  or  on  failbre  of  issue  within  a  given 
time,  the  estate  will  not  belong  to  the  class  known  as  an  estate-tail.    Id, 

6.  Essential  Difference  between  an  Estate  upon  Condition  and  an 

Estate  in  Fee,  which  determines  upon  the  happening  of  some  future 
uncertain  but  possible  event,  with  a  limitation  over,  conditioned  upon 
the  happening  of  the  event,  is,  that  in  the  latter  case,  upon  the  happen- 
ing of  the  event,  the  estate  either  reverts  to  the  grantor,  or  is  carried  by 
force  of  the  deed  to  the  person  to  whom  it  was  granted;  while  in  the 
former,  the  grantor  must  have,  either  expressly  or  by  necessary  implica- 
tion, reserved  to  himself  or  his  heirs  a  right  of  entry,  upon  breach  of  the 
condition,  re-entry  being  necessary  to  revest  the  estate.  Id. 
8.  A  CoNDiTiDNAL  LIMITATION  IS  AN  EsTATK  LIMITED  to  take  effect  after  the 
determination  of  an  estate,  which,  in  the  absence  of  a  limitation  over, 
would  have  been  an  estate  upon  condition.  Strictly  speaking,  a  condi* 
tional  limitation  cannot  be  limited  after  an  estate  upon  limitation.    Id. 

7.  A  Remainder  cannot  be  Limited  to  Take  Effect  after  a  Fee;  or  in 

other  words,  "  where  there  is  no  reversion  there  can  be  no  remainder." 
Id. 

8.  Whether  a  Limitation  is  Valid  or  not  is  to  be  Determined  by  thb 

Deed  Alone,  and  not  by  what  might  have  happened,  uor  by  what  actu- 
ally did  happen.  When  the  existing  state  of  things  at  the  time  of  its 
execution  is  disclosed,  the  deed  must  be  left  to  speak  for  itself.     Id. 

9.  Void  Limitation,  Effect  of,  —  Wlien  a  limitation  over  is  void,  the  estate 

of  the  first  taker  continues  unimpaired.  The  rule  applicable  to  such 
oases  is,  that  a  conveyance  in  fee,  which  by  a  subsequent  condition  ia 
■abject  to  an  executory  interest  or  limitation,  which  is  void  by  reasoa 
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of  remoteness  or  on  account  of  its  being  impossible  or  repngnant,  createa 
an  estate  in  the  first  taker  which  becomes  vested  as  a  fee-simple  absolute. 
Id. 
10.  An  Estatk  in  Fkb  cannot  be  LiMirKD  upon  an  Estats  in  Feb  bt  ah 
Ordinary  Deed  of  conveyance  in  Indiana,  except  as  authorized  by  the 
Revised  Statutes  of  1881,  section  2962,  whether  the  limitation  over  be  in 
the  nature  of  a  conditional  limitation  or  a  contingent  remainder  or  use. 
Id. 

ESTATES  FOR  UFE, 
See  Estates,  1,  2. 

ESTATES  OF  DECEDENTa 
See  Parent  and  Child;  Willb. 

ESTATES-TAIL. 
See  Estates. 

ESTOPPEL. 

1.  Statkboent,  to  Operate  as  Estoppel,  must  be  Made  with  Express  Ik> 

tention  to  Deceive,  or  with  such  careleaoness  or  culpable  negligence 
as  to  amount  to  constructive  frau<L    Montgomery  v.  Keppel,  125. 

2.  EarroppEL  —  Laches. — Grantor  Who  Claims  that  a  Deed  Signed  bt 

Him  was  Procured  by  Fraud,  and  who  knows  that  the  grantee  is  try- 
ing to  sell  the  property,  but  remains  inactive  until  after  a  sale  thereof  is 
effected,  is  estopped  from  maintaining  an  action  against  an  innocent  pur- 
chaser  to  vacate  the  deed,  though  he  (the  grantor)  has  remained  in  pos* 
session.  Hq/ter  v.  Strange,  659. 
See  Attachkent  and  Garnishment,  3;  Infancy,  2;  Judgments;  Pledge,  3. 

EVTDENCK 

1.  Res  Gest^  Declaration  when  not  Part  of. — Where,  in  an  action 

against  a  railway  company  to  recover  the  value  of  a  jack  that  died  while 
being  carried  over  the  defendant's  road,  the  evidence  shows  that  a  tramp 
having  a  stick  in  his  possession  was  found  in  the  car  with  the  jack  and 
other  animals  therein,  and  the  jack  was,  after  the  tramp's  removal  from 
the  car,  found  dead  in  the  car,  with  blood  running  from  his  mouth  and 
nose,  a  declaration  made  in  the  presence  of  the  conductor  of  the  train, 
by  the  tramp  soon  after  his  removal  from  the  car,  "if  it  had  not  been 
for  lopping  them  mules  over  the  head,  I  would  have  froze  to  death, "  is 
not  admissible  as  part  of  the  res  gestce.  St.  Louia  I.  M.  Co.  v.  WeaJdy, 
397. 

2.  EviDENCB.  — General  Objection  to  Evidence,  some  parts  of  which  are 

competent,  may  be  overruled  entirely.     Cannon  v.  Lindsey,  38. 

3.  Res  Gestjs.  —  In  Order  that  the  Declarations  of  a  Party  may  bb 

Admissible  in  evidence  as  part  of  a  transaction,  they  must  grow  out  of 
the  principal  fact  or  transaction,  illustrate  its  character,  be  contempo- 
raneous with  it,  and  derive  some  degree  of  credit  from  it.  Bush  v.  Hob- 
erta,  741. 
i.  Declarations  of  a  Grantor  Made  Prior  to  hls  Transfer  are  not 
admissible  against  his  grantee  in  an  action  by  the  creditors  of  the  former 
to  set  aside  the  transfer  for  fraud,  where  it  appears  that  the  grantee  waa 
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a  purchaser  for  full  value,  and  there  is  no  other  testimony  tending  to 
establish  any  complicity  on  his  part  in  the  grantor's  fraudulent  design. 
Id. 
H.  Evidence — Declarations. — In  Action  to  Recover  Proceeds  of  Salr 
of  a  bond  claimed  to  have  been  placed  in  defendant's  hands,  but  which 
bond  defendant  claims  plaintiff  never  had,  and  that  the  whole  story  is  a 
fabrication  of  recent  origin,  plaintiff  may  prove,  for  the  purpose  of  show- 
ing that  she  was  the  owner  of  such  bonds  long  before  the  present  action 
was  commenced,  that  on  delivering  a  package  to  a  friend,  she  told  her 
to  keep  it  in  a  safe  place;  that  it  contained  such  bonds;  also  that,  four 
years  before,  she  stated  to  a  witness  that  she  owned  such  bonds;  and 
such  declarations  are  admissible,  notwithstanding  the  absence  of  defend* 
ant  when  they  were  made.     Card  v.  Foot,  311. 

6.  Evidence. — One's  Book  of  Accounts  is  not  Evidence  in  his  Favor 

touching  the  receipts  of  money  by  him.     Oherg  v.  Breen,  779. 

7.  The  Admission  in  Evidence  of  an  Unauthenticated  Letter  is  not  error 

sufficient  to  warrant  a  reversal  therefor,  when  such  letter  only  goes  in 
proof  of  a  fact  already  sufficiently  proven  by  testimony  admitted  with- 
out objection.     Brown  v.  State  Ins.  Co.,  495. 

8.  Evidence  that  Other  Railways  Maintained  Bridges  Similar  to  Tha* 

BY  Which  Plaintiff  was  Injured  is  not  admissible.  Louisville  etc. 
R.  R.  Co.  V.  WrigM,  432.       . 

9.  Compromise,  Offer  of,  Contained  in  a  Letter  is  not  Admissible  v» 

Evidence;  nor  are  admissions  in  such  letter  competent  when  not  mad* 
as  independent  facts,  simply  because  they  are  facts.     Id. 

10.  Evidence.  —  Physician  who  has  practiced  medicine  and  surgery  for  more 
than  twenty  years,  and  who  had  attended  plaintiff  professionally  for 
some  two  months  after  his  injury,  may,  after  stating  in  detail  his  con- 
dition and  the  character  and  condition  of  his  wounds  at  the  time  he 
attended  him,  give  his  opinion  as  to  the  probable  results  of  the  plain- 
tiff's injuries;  and  a  hypothetical  question  involving  the  facts  stated  by 
such  physician  may  properly  be  propounded  to  another  physician.     Id. 

11.  Evidence.  —  For  the  Purpose  of  Showing  Notice  to  Railroad  Com- 
pany THAT  Low  Bridge  was  Dangerous,  it  is  competent,  in  action  for 
damages  for  injury  caused  thereby,  to  show  that  on  prior  occasions  other 
persons  on  the  top  of  moving  trains  were  injured  thereby,  and  that  soma 
of  them  died  in  consequence.     Id. 

8ee  Agency,  5;  Attachment  and  Garnishment,  5;  Damages;  Neguoenob; 
Partnership;  Physicians;  Trespass,  2;  Wills;  Witnesses. 

EXECUTIONS. 

1.  Jurisdiction  of  Judge  Continues  until  All  Orders  concerning  Prop* 
krty  of  Execution  Debtor  have  been  Obeyed,  where  proceedings 
in  aid  of  execution  are  regularly  instituted  before  him,  and  the  execution 
debtor  is  ordered  to  deliver  certain  property,  and  pay  certain  money  to 
a  receiver  duly  appointed  therein.     In  re  Morris,  512. 

S.  Execution  Issued  without  Official  Seal  may  be  Amended  by  order  of 
court  requiring  the  clerk  to  affix  the  seal,  and  the  amendment  will  hav« 
relation  to  the  date  of  the  writ.  And  the  power  of  the  court  to  amend 
the  writ  is  in  no  way  affected  by  the  fact  that  a  bond  is  given  to  stay 
proceedings  under  the  execution,  during  the  pendency  of  an  applicatioa 
to  quash  it  for  want  of  the  seal.     Hall  v.  Lachnond,  84. 
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S.  Costs  or  Pbookkdiko  hat  bk  AsjixDaBD  aoainst  Pabtt  Moviko  to 
Quash  Writ  or  Execution,  oq  the  gronnd  that  it  was  issued  without 
affixing  the  clerk's  seal  thereto.     Id. 

i.  As  Execution  Sale  may,  on  Motion,  be  Set  Aside,  Together  with 
THE  Levy  on  Which  It  is  Based,  by  the  court  out  of  which  the  writ 
issued,  when  all  the  parties  are  before  the  court,  and  the  process  has 
been  used  for,  and  the  sale  under  it  accomplishes,  fraud,  injustice,  or 
oppression.      Voorhia  v.  Terhune,  781, 

B.  A  Levy  on  Stock  in  Corporation  and  a  Sale  thekeunder  will  be 
Vacated  on  Motion,  if  the  statute  prescribing  the  mo<le  of  the  levy  is 
not  followed,  as  where  no  notice  of  the  levy  is  given  to  any  officer  of  the 
sorporation  which  issued  the  stock.     Id. 

€.  Execution  Sale,  Presumption  in  Favor  of.  —  Officer  having  sold  land 
under  execution,  law  presumes,  in  the  absence  of  all  testimony  to  the 
contrary,  that  he  did  bis  duty  by  levying  the  execution  while  in  full 
force,  and  the  silence  of  his  return  upon  that  subject  is  not  sufficient  to 
repel  the  presumption.     Oreen  v.  Wintersmith,  613. 

7.  Execution  Sale — Waiver  or  Levy  and  Advertisement. — Defendant 
in  execution  may  waive  levy  upon  the  property  and  an  advertisement  of 
it  by  the  sheriff,  and  such  waiver  will  estop  him  from  objecting  to  tha 
sale,  and  from  setting  it  aside  after  it  has  been  made.     /'/. 

8  Judgjients  and  Executions  that  have  been  Set  Aside  are  No  De- 
fense tc  the  parties  who  had  them  entered  and  issued,  in  an  action  subse- 
quently brought  to  recover  damages  for  the  seizure  of  property  under 
said  executions.     Anderson  v.  Sloane,  885. 

0  tfEASXTRB  or  Damages  for  Wrongful  Seizure  or  Property  undeb 
Execution.  —  Where  property  of  the  plaintiff,  consisting  of  a  stock  of 
goods  in  a  store,  has  been  seized  under  executions  which  the  defendant 
caused  to  be  issued,  acting  in  good  faith  and  without  malice  or  intent  to 
oppress  the  plaintiff,  and  afterwards  returned  to  the  plaintiff  or  his  as- 
signee,  the  plaintiff  having  in  the  mean  time  made  a  voluntary  assign- 
ment for  the  benefit  of  his  creditors,  the  jury,  in  an  action  to  recover  for 
Buch  seizure,  should,  in  assessing  the  damages,  be  restricted  to  these 
items:  1.  Interest  on  the  value  of  the  goods  seized  during  the  time 
they  were  held  by  the  sheriff,  or,  at  the  option  of  the  plaintiff,  in  lieu  of 
«uch  interest,  the  value  of  his  business  during  that  time;  2.  Any  deprecia- 
tion in  the  value  of  the  goods  during  that  time;  3.  Any  expenses  to  which 
the  plaintiff  wsis  put  in  obtaining  a  return  of  the  goods,  including  what 
he  was  obliged  to  pay  for  costs  in  the  illegal  judgments,  and  the  alleged 
^eriff 's  fees  charged  for  executing  the  illegal  executions,  expenses  to 
which  be  had  been  put  by  way  of  rent  of  the  store  and  clerk's  hire  while 
the  defendant  was  in  possession  of  the  store,  and  money  that  he  waa 
compelled  to  expend  for  counsel  and  attorney's  fees  in  the  proceedings  to 
set  aside  the  illegal  judgments  and  executions.  But  no  damages  should 
be  allowed  for  any  supposed  loss  of  profits  from  the  interruption  of  the 
plaintiff's  business  for  any  time  after  the  goods  were  restored  to  him  or 
his  assignee,  for  any  loss  that  happened  to  him  by  reason  of  his  assign- 
ment, nor  for  injury  to  his  feelings.     Id. 

Vk  Executions General  Rule  is,  that  Purchaser  at  Execution  Salb 

Acquires  whatever  estate  and  interest  the  defendant  in  execution  owns 
and  possesses,  and  succeeds  to  his  title  and  rights,  including  the  right  of 
ion.    Cotton  v.  CarliaU,  29. 
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11.  ExKCUTiON  Sale.—  I'heke  is  No  Waheantt  of  TnxE  by  Sheriff  at  an 
execQtion  sale.  The  purchaser  takes  just  what  title  the  defendant  in  the 
execution  has,  and  buys  at  his  periL  The  rule  of  caveat  emptor  applies 
to  him.     Oreen  v.  Winieramith,  613. 

12.  Sheriff's  Deed  to  Purchaser  at  Execution  Sale  Transfers  all  th© 
title  which  the  defendant  held  when  the  execution  lien  attached,  and 
takes  precedence  over  subsequent  liens  and  transfers.  To  this  extent 
the  deed,  when  executed,  takes  eflFect  by  relation,  and  must  be  treated 
as  though  made  on  the  day  when  the  lien  was  created.  The  fact  that 
the  purchaser  at  a  second  sale,  under  another  execution  against  the  same 
defendant,  first  obtained  a  deed  gives  him  no  advantage.     Id. 

18.  Quitclaim  Deed  Executed  by  Purchaser  of  Land  at  Sheriff's  Salk 
after  TniB  FOR  Redemption  has  Expired,  and  before  the  sheriff's 
deed  is  given,  is  equivalent  to  an  assignment  of  the  sheriff's  certificate  of 
sale;  and  if  the  sheriff  afterwards  executes  a  deed  to  the  purchaser,  tha 
same  is  void  as  between  the  parties.     Ward  v.  Dougherty,  151. 

14.  Bedebiftion  of  Real  Estate  from  Execution  Sale — Injunction  aqainst 
Sheriff  —  Fraudulent  Conveyance.  —  Statutory  right  of  redemption 
can  be  exercised  only  within  the  period  and  in  the  maimer  prescribed  by 
the  statute  creating  it.  But  this  right  is  entirely  distinct  from  the 
purely  equitable  right  which  a  fraudulent  grantee  has  to  discharge  a  lien 
upon  rfeal  estate  existing  by  virtue  of  a  judgment  obtained  by  the  credi- 
tors of  the  fraudulent  grantor  against  the  latter.  And  a  court  of  equity 
will  interfere  by  injunction  to  prevent  the  sheriff,  at  the  expiration  of 
the  year  allowed  by  statute  to  redeem,  from  executing  a  deed  under  the' 
execution  sale  of  the  land,  if  the  fraudulent  grantee's  right  to  discharge 
the  judgment  creditor's  lien  upon  the  land  depends  upon  an  action 
which  he  is  contesting  in  good  faith,  and  which  action  has  not  been  de- 
termined when  the  deed  is  about  to  be  made;  but  upon  its  determination 
and  the  judgment  being  affirmed  the  grantee  may  then  discharge  the 
lien,  and  the  decree  in  effect  makes  the  injunction  perpetual.  Teaboui 
T.  Jaffray,  466. 
See  Exemptions;  Homesteads;  Partnership;  Subrogation,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Power  of  Executor  to  Sell  Lands  Arises  by  Implication,  when.  — 
Where  a  testator  imposes  upon  his  executor  trusts  to  be  executed  or  du* 
ties  to  be  performed  which  cannot  be  executed  or  performed  without  an 
estate  in  his  lands  or  a  power  of  sale,  sdtbough  no  estate  or  power  be 
expressly  given  by  the  will,  the  executor  will  take  by  implication  an 
estate  in  the  lands,  or  at  least  a  power  of  sale,  sufficient  to  enable  hint 
to  execute  the  trusts  or  perform  the  duties  imposed  upon  him,  and  in 
either  event  his  deed  will  convey  the  legal  title.  And  if  such  a  convey- 
ance be  prematurely  made,  or  for  an  inadequate  consideration  in  breach 
of  trust,  the  title  will  nevertheless  be  good  at  law,  and  the  relief  will  be 
in  equity,  and  at  the  instance  only  of  the  cestui  que  trust  whose  interest* 
have  been  prejudiced  thereby.     Lindley  v.  O'Jieilly,  802. 

S.  Executor  Acting  where  his  Intere.st3  are  Conflicting. — If  an  ex- 
ecutor, having  in  his  hands  funds  of  the  estate,  advises  the  widow  of  the 
decedent,  who  is  acting  both  for  herself  and  as  guardian  of  a  legatee,  to 
invest  moneys  of  the  estate  coming  to  them  in  certain  stocks  and  mort- 
gages, and  he,  unknown  to  her,  receives  a  commission  for  disposing  of 
vSnch  stocks  and  mortgages,  she  has  the  right,  on  discovering  that  tho 
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exeontor  acted  from  motives  of  self-interest,  to  repudiate  and  rescind  the 
transaction  on  belisklf  of  herself  and  the  legatee  whomshe  represents  as 
guardian.     Potter's  Appeal,   272. 

S.    ElXKCUTOB  AND  ADMINISTRATOR  —  RkPCDIATION  OF  PAYMENT  OF  LeQAOT  — 

RiQiiT  OF,  Lost  by  Delay. — WTiere  an  executor  sells  a  railroad  bond 
in  which  he  has  no  interest  to  a  widow,  as  guardian,  as  payment  to  a 
legatee,  she  cannot  repudiate  the  purchase  after  three  years'  delay, 
though  she  might  have  repudiated  it  at  the  time  of  the  transaction,  as 
property  in  wliich  she  had  no  right  to  invest  guardian  funds.     IcL 

4.  Executor  and  Administrator  —  Partial  Accounting  not  Conclusivb. 

—  Where  an  executor  has  made  a  partial  accounting,  without  the  presence 
of  or  notice  to  the  parties  interesteil,  and  not  otherwise  passed  upon  by 
the  court  than  by  its  acceptance  of  it,  the  question  of  allowance  or  dis- 
allowance of  items  included  in  that  accounting  is  an  open  one  on  the 
^  final  accounting.     Id. 

5.  ISXECUTORS  and  ADMINISTRATORS  —  PRESENTATION  OF  ClAIM  AQAINST  ES- 

TATE. —  Where  the  president  of  a  corporation  is  executor  and  principal 
legatee  nnder  his  father's  will,  and  also  custodian  of  a  note  given  by  the 
latter  in  favor  of  such  corporation,  the  knowledge  and  possession  of  the 
note  as  president  of  the  corporation  is  knowledge  and  possession  of  it  as 
executor,  so  that  no  formal  presentation  is  necessary  in  order  to  make 
the  note  a  valid  claim  against  the  estate;  and  it  makes  no  difference  that 
such  executor  kept  the  fact  that  he  was  custodian  of  the  note  secret  from 
the  corporation  until  after  the  time  for  presenting  claims  against  the 
estate  had  expired.  Brown  v.  Brown,  307. 
S.  Executors  and  Administrators  —  Aqreement  by  Executors  Bindino 
AOAINST  Estate.  —  Where,  in  an  action  on  a  note  against  an  estate,  the 
executors  agree  in  writing  that  plaintiff  take  judgment  for  the  amount 
of  the  note,  with  certain  limitations  ou  the  use  of  such  judgment,  this  is 
binding  against  the  estate,  as  an  admission,  and  admissible  in  evidence, 
that  the  note  bad  been  properly  presented  against  the  estate,  and  also 
of  its  liability  upon  the  note  in  suit.     Id. 

7.  Subeties  of  an  Administrator  are  in  Privity  with  Him,  and  are  Bound 

BY  Any  Lawful  Order  made  by  the  surrogate  to  which  tlie  administra- 
tor is  a  party,  unless  obtained  by  collusion  between  him  stnd  the  heirs  or 
creditors  of  the  estate.  Their  bond  contemplates  that  they  shall  remain 
sureties  as  long  as  the  surrogate  retains  jurisdiction  of  the  proceedings 
in  the  administration  of  the  estate,  and  has  power  to  make  valid  oi  iers 
therein  affecting  the  property  administered  upon.  Deobold  v.  Opperman, 
760. 

8.  Sureties  on  an  Administration  Bond  are  not  Entitled  to  Notice  of 

Proceedings  in  the  administration  of  the  estate.     Id. 
d.  Contract  between  an  Adminlstratob  and  his  Sureties,  that  the  Lat- 
ter may  Retain  Possession  of  the  Funds  of  the  Estate  to  secure 
them  from  the  possibility  of  loss  £is  such  sureties,  is  illegal  and  void.   Id. 

10.  Employment  by  Administrator  of  Funds  of  the  Estate  in  trade,  or 
as  loans  to  persons  engaged  in  such  business,  or  in  the  prosecution  of  mer- 
cantile, commercial,  or  manufacturing  enterprises  or  speculative  adven- 
tures, is  illegal,  and  a  devastavit  of  the  estate.     Id. 

11.  Sureties  of  an  Administrator  Remain  Liable,  notwithstandino  a 
Decree  adjusting  his  accounts  and  discharging  Iiim  and  them  from  lia- 
bility, if  such  decree  is  afterwards  vacated  for  fraud  and  misrepresenta- 
tion, though  without  notice  to  them,  cud  though  they,  in  the  mean  time. 
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acting  in  good  faith  and  in  reliance  upon  such  decree,  have  paid  over  t*  ' 
the  administrator  the  funds  of  the  estate,    which  he  had  pursuant  to 
agreement  placed  in  their  hands  to  secure  them  from  liability  as  his 
sureties.     Id. 
12.  A   Party   is  not  Defrauded  when  Induced  by   Abtifick  to  Da 
that  which  the  law  would  have  compelled  him  to  do.     Id. 

EXEMPTIONS. 

1.  Action  for  Damages  may  be  Maintained  by  Debtor  against  Creditob 
FOR  Wrongfully  Preventing  Debtor  from  Obtaining  Benefit  at 
Exemption  Laws  as  to  his  personal  earnings,  by  the  creditor's  making 
a  pretended  assignment  of  his  claim,  without  consideration,  for  the  pur- 
pose of  evading  the  exemption  laws  of  the  state  in  which  the  creditor 
and  debtor  both  resided,  to  a  citizen  of  another  state  who  brought  ac- 
tion  thereon  in  the  latter  state,  and  caused  the  debtor's  wages,  payable 
by  a  railroad  company  there,  to  be  taken  and  appropriated  by  process  of 
garnishment,  as  it  was  possible  to  do  by  the  laws  of  such  latter  state. 
Stark  V.  Bare,  537. 

S.  Exemptions. — Horse,  Wagon,  and  Harness  belonging  to  a  sing\einan 
engaged  in  assajnng,  sampling,  and  working  ores,  and  necessary  for  the 
purpase  of  carrying  on  his  trade  and  business,  are  exempt  from  execu- 
tion under  section  32,  page  602,  General  Statutes  of  Colorado,  exempt- 
ing from  levy  and  sale  the  tools,  implements,  working  animals,  and  stock 
in  trade,  not  exceeding  three  hundred  dollars  in  value,  of  any  mechanic, 
miner,  or  other  person,  not  the  head  of  a  family,  and  used  and  kept  to 
carry  on  his  trade  and  business.    Id. 

8.  Judgment  against  Officer  for  Seizing  Exempt  Property  is  error, 
where  such  officer  has  released  a  portion  of  the  property  seized,  and  the 
evidence  fails  to  show  that  the  released  property  in  value  did  not  reach 
the  limit  allowed  by  the  statute  as  exempt  from  execution.    Id. 

FISHERIES. 
See  Waters,  13,  14. 

FRANCHISES. 

1.  Grant  of  Franchise  to  Construct  and  Maintain  a  Strbkt-railwat 
will  be  Construed  as  an  Irrevocablk  Grant  in  PERPKTurrr,  though 
the  corporation  to  which  it  ia  granted  was  created  for  a  limited  period 
only.     People  v.  O'Brien,  684. 

S.  Franchise  to  Construct  and  Maintain  a  Street-railway  is  not  a  mere 
license  or  privilege  enjoyable  only  during  the  life  of  the  grantee,  and  rev- 
ocable at  the  will  of  the  state.  It  has  been  uniformly  regarded  as  in- 
deatmctible  by  legislative  authority,  and  as  constituting  property  in  the 
highest  sense  of  the  term.    Id. 

See  Corporations. 

FRAUD. 
See  Contracts. 

FRAUDULENT  CONVEYANCES. 
1.  Equity.  —  Court  of  Equity  will  Set  Aside  Convetanob  at  Ihstaitce 
of  Grantor,  although  it  was  intended  to  defeat  the  law,  if  the  parties 
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did  not  stand  upon  an  equal  footing,  and  the  conveyance  was  procnred 
through  the  false  representations  of  the  grantee.  In  such  case,  the  par* 
ties  are  in  delicto,  but  not  in  pari  delicto.    Harper  v.  Harper,  583. 

2.   CONVKYANCK   BY  AOED    MoTHER    OF  BuLK   OV  HER  EsTATK  TO  HER  SOK, 

Induced  thereto  by  the  latter's  false  and  fraudulent  representation  that 
a  suit  for  slander  was  about  to  be  commenced  against  her,  which  would 
result  in  the  loss  of  all  her  property,  will  be  set  aside  at  the  instance  of 
the  grantor.  Id. 
8.  Fraudulent  CoNVEYANCEa.  —  Convbyancb  of  Land  by  Insolvent 
Father  to  his  Son,  in  Consideration  of  the  latter's  promise  to  sup- 
port and  maintain  the  former  and  his  wife  during  their  natural  lives,  is 
fraudulent  per  se,  and  void  as  to  existing  creditors  of  the  grantor, 
and  the  grantee  cannot  be  regarded  as  a  bona  fide  purchaser.  Woodall  v. 
Kelly,  67. 

4.  Want  of  Considkraton  in  Deed  may  be  Shown,  notwithstandino  Re- 

cital thereof,  in  connection  with  and  as  a  part  of  the  fraud  which  is 
charged  in  obtaining  the  deed.     Brison  v.  Briaon,  190. 

5.  Voluntary  Conveyance  to  a  Wife  or  Child  is  Frauduient  as  to 

PRE-EXiSTiNa  Creditors,  if  made  when  the  donor  is  in  embarrassed 
financial  circumstances,  even  though  he  retains  estate  nominally  equal  in 
value  to,  or  more  than  equal  to,  all  his  indebtedness,  when  the  property 
retained  proves  insufficient  to  discharge  all  his  liabilities.  Marrrum  v. 
Uarwood,  345. 

6.  Fraudulent  Conveyance — What  may  have  been  Actually  Passinq 

IN  Grantor's  Mind  is  Immaterial. — If  a  conveyance  is  voluntary, 
and  results  in  hindering,  delaying,  or  defrauding  creditors,  it  must  be 
regarded  as  fraudulent  in  law;  the  donor's  act  need  not  be  immoral  or 
corrupt.     Id. 

7.  Voluntary  Conveyance  —  Creditor's  Bill — Grantee's  Motive  Unim- 

portant. —  Where  bill  is  brought  to  impeach  voluntary  conveyance  by 
a  debtor,  the  motive  of  grantee  does  not  determine  validity  of  transfer, 
except,  perhaps,  in  cases  where  he  parts  with  a  valuable  consideration. 
Id. 

8.  Grantor  cannot  Avoid  his  Deed  as  Fraudulent  when  He  Made  It 

POR  the  Purpose  of  Coercing  a  Compromlse  with  creditors,  and  with 
the  expectation  of  receiving  a  reconveyance  when  this  purpose  should 
be  accomplished.  This  result  is  not  varied  by  the  fact  that  the  convey- 
ance was  advised  by  a  person  other  than  the  grantee,  and  such  person 
promised  that  the  reconveyance  should  be  made.    Moore  v.  Jordan,  641. 

GARNISHMENT. 
See  Attachment  and  Garnishment. 

GROWING  CROPS. 
See  Landlord  and  Tenant,  6,  7.  ' 

GUARANTY. 

1.  Contract  of  Guaranty  does  not  Terminate  with  the  Life  of  thb 

Guarantor,  unless  this  intention  is  plainly  expressed  in  the  guaranty 
itself.     Kemochan  v.  Murray,  744. 

2.  Guaranty  Made  by  Persons  Acting  for  an  Undisclosed  Principal  is 

an  original  and  not  a  collateral  undertaking.  Their  liability  is  not  that 
of  sureties,  but  of  principals.     Id. 
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HABEAS  CORPUS. 

1.  Habeas  Corpus.  — Jxtkisdiction  of  Court  to  Commit  can  be  Questioitbd 

ON  Habeas  Corpus;  but  the  regularity  of  the  proceedings  cannot  be 
inquired  into.     In  re  Morris,  512. 

2.  Habeas  Corpus.  —  The  detention  of  the  prisoner  was  justified  under  an  or- 

dinance, for  the  violation  of  which  she  had  been  arrested.  The  sub- 
stance of  the  ordinance  is  stated  in  the  syllabus.  The  prisoner  was  re- 
manded to  the  custody  of  the  city  marshal,  and  therefore  appealed.  Est 
parte  O'Leary,  640. 

HOMESTEADS. 

1.  Homestead  can  be  Claimed  in  That  Portion  of  Premises  only  Which 
IS  Occupied  as  Family  Residence,  where  there  were  a  front  and  rear 
house  on  a  lot  of  land,  separated  by  a  fence  and  independent  of  each 
other,  and  the  claimants  resided  in  the  rear  house,  and  rented  the  front 
house  to  tenants.     Maloney  v.  He/er,  180. 

S.  Homestead  Exemption  not  Lost  by  Temporary  Removal  therefrom. 
Where  a  woman,  residing  with  her  husband  and  children  in  rooms  over 
a  saloon  adjoining  a  dance-hall  on  the  same  lot,  after  his  death  not  wish- 
ing to  keep  a  saloon,  or  to  have  her  children  occupy  rooms  over  one, 
removes  from  the  building,  leaving  some  furniture  therein,  and  rents 
the  same,  but  always  intending  to  return  and  live  in  it,  at  all  events  as 
soon  as  her  daughters  married,  the  exemption  of  the  premises  from  exe- 
cution, as  her  homestead,  is  not  impaired  by  her  removal.  AfcDermoU 
v.  Kernan,  8G4. 

8.  Homesteads.  —  Deed  by  Husband  Alonb  to  Homestead,  or  by  Hus- 
band AND  Wife  Jointly,  without  Assent  and  signature  of  the  wife 
properly  acknowledged  by  her  as  the  statute  requires,  is  a  mere  nullity; 
and  a  subsequent  acknowledgment  by  her,  correcting  imperfections  of  the 
first,  cannot  operate  retrospectively  to  take  away  intervening  rights  which 
vested  before  the  acknowledgment  was  perfected.     Smith  v.  Pearce,  44. 

4.  Homestead.  —  Verbal  Agreement  by  Husband  to  Sell  Homestead, 
Receivinq  Part  of  Purchase-money,  and  allowing  the  vendee  entrance 
to  a  part  of  the  dwelling-house,  himself  and  family  continuing  to  occupy 
some  rooms  thereof,  under  an  agreement  to  pay  rent  for  them  to  the 
vendee,  docs  not  constitute  an  abandonment  l)y  the  husband  of  his  right 
of  homestead  in  the  premises,  nor  enable  him  to  sell  and  convey  without 
the  voluntarj'  assent  and  signature  of  the  wife.     Id. 

8.  Judgment  op  Foreclosure  against  Surviving  Wife  Sued  Solely  as 
Executrix  of  her  Deceased  Ucsband  does  not  Affect  her  Indi- 
vidual Rights  in  the  mortgaged  premises  aa  a  homestead,  not- 
withstanding she  sets  up  in  her  answer  the  fact  of  her  declaration  of 
homestead  on  the  property.     Stockton  B.  <b  L.  Ass'n  v.  Clialmers,  173. 

t.  Levy  of  Attachment  on  Land  Claimed  as  Homestead  Creates  Lien 
THEREON,  under  the  Arkansas  act  of  1852,  and  this  lien,  unless  waived 
by  laches  on  the  part  of  the  judgment  creditor,  may  be  enforced  by  him 
when  the  homestead  right  ceases.  Such  lien  is  superior  to  that  of  a  sub- 
sequent  mortgage.     Brandon  v.  Moore,  96. 

HUSBAND  AND  WIFE. 
1.  Relation  of  Husband  and  Wife  is  Confidential  in  their  transaction* 
with  each  other,  under  section  168  of  the  Civil  Co<le  of  California.    Bri- 
son  V.  Briaon,  190. 
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t.  HxTSBAin)  Ain>  Witb— Wmc,  when  kat  Tsstift  aowust  Hvsbakix  — 
Wife  having  a  claim  as  creditor  against  the  insolvent  estate  of  her  hoi- 
band  may  testify  against  bim,  as  to  the  character  of  the  vorions  transao* 
tions  out  of  which  her  claim  arises,  and  as  to  conversations  which  took 
place  between  herself  and  husband  in  the  absence  of  other  witnesses  in 
relation  to  such  claim.  Such  conversations  are  not  privileged  communi* 
cations.    Spitz's  Appeal,  303. 

S.  Husband  and  Wife —  Wife's  Separate  Estate.  — Connecticut  statute* 
of  1877,  Greneral  Statutes  1888,  section  2796,  provide  that  all  property 
owned  by  the  wife  when  she  marries  shall  remain  her  sole  and  separata 
estate.  Prior  to  its  adoption  the  wife  had  in  equity  all  the  rights  of  » 
/erne  sole  in  respect  to  such  estate,  including  the  right  to  make  any  con- 
tracts in  relation  thereto  with  her  husband,  and  though  the  statute  pro* 
Tides  that  she  may  contract  with  others,  it  is  silent  as  to  her  capacity  to 
contract  with  her  husband;  but  such  silence  cannot  be  construed  as  im« 
plying  an  impairment  of  her  prior  right  to  enter  into  such  contracts. 
Therefore,  a  woman  married  since  the  adoption  of  such  act  retains  such 
right.     Id. 

4.  Husband  and  Wife.  — Rule  that  Wife  shall  not  Testift  against  has* 
band  is  founded  upon  their  legal  unity  and  the  policy  of  preventing  dia* 
cord  between  them,  but  it  is  not  applicable  to  actions  at  law  in  which  the 
husband  and  wife  have  conflicting  interests  and  are  opposing  parties,  ae 
in  divorce  actions,  suits  by  the  wife  seeking  protection  against  the  hus- 
band, or  suits  in  equity  relating  to  the  wife's  separate  estate.     Id. 

f.  Use  of  Wife's  Money  by  Husband  with  her  Consent.  — Where  a  hus- 
band collects  his  wife's  money,  and,  without  objection  on  her  part,  uses 
it  as  his  own  for  more  than  ten  years,  obtaining  credit  on  the  faith  of  its 
being  his  own,  she  cannot  afterwards  assert  her  claim  to  it  or  to  its  pro- 
ceeds against  his  creditors.     Drigjs  Js  Co.  Bank  v.  Norwood,  78. 

C  Voluntary  Alienation  of  his  Property  by  Embarrassed  Debtor  » 
Presumptively  Fraudulent  as  against  existing  creditors.  Indebted' 
ness  raises  a  presumption  of  fraud,  which  becomes  conclusive  upon  in* 
solvency.  But  a  voluntary  conveyance  by  a  person  in  debt  is  not  per  «« 
fraudulent  as  to  subsequent  creditors;  to  make  it  so  they  must  prove 
actual  or  intentional  fraud.     Id. 

1,  Property  Conveyed  to  Wife,  when  Subjected  to  Satisfaction  o» 
Husband's  Debts.  —  Where  a  husband  makes  a  voluntary  post-nuptial 
settlement  upon  his  wife,  by  having  conveyed  to  her  real  estate  exceeding 
in  value  the  rest  of  his  property,  at  a  time  when  he  is  largely  insolvent 
•8  an  individual,  and  the  firm  of  which  he  is  a  member  is  on  the  brink  of 
rain,  the  deed  to  her  not  being  acknowledged  by  the  grantor  so  as  to 
entitle  it  to  record  until  about  two  years  after  its  execution,  and  after 
the  commencement  of  a  suit  by  his  creditors  to  subject  the  property  to 
the  satisfaction  of  their  debt,  and  where,  shortly  after  the  transfer,  hia 
firm  contracts  a  debt  of  considerable  magnitude  to  the  creditors  seeking 
to  subject  the  property  to  the  satisfaction  of  their  debt,  at  a  time  when 
be  had  no  reasonable  ground  to  believe  that  he  would  be  able  to  pay  the 
same,  the  transaction  wears  the  badge  of  fraud,  and  the  property  so 
conveyed  will  be  subjected  to  the  payment  of  the  debts  of  said  creditors. 
Id. 

%,  Burvivino  Husband  had  Power,  under  Act  op  California  of  1850,  to 
Keep  Alive  Community  Debt  existing  at  the  death  of  the  wife,  and 
secured  by  mortgage  upon  the  community  propeity,  by  renewals,  exten* 
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aioiu,  and  sabatitntions  of  the  debt  and  the  security,  and  the  wife's 
descendants  were  bound  by  his  acts  in  this  regard;  but  he  had  no  power 
to  bind  the  interests  of  the  descendants  by  a  mortgage  of  the  property 
for  a  debt  contracted  by  him  after  the  dissolution  of  the  community. 
Johnston  v.  S.  F.  Sav.  Union,  129. 

See  Frauduleni'  Coitvkyaiicbs;  Homesteads. 

INFANCY. 

1.  Action  to  Qxhet  Title  to  Land  Owned  by  Inpant  may  be  maintained 

by  guardian,  where  notice  of  intention  to  hold  a  mechanic's  lien  thereon 
has  been  filed.     Alvey  v.  jReed,  418. 

2.  iNyANT  CANNOT  BE  EsTOPPED  FROM  ASSERTING  HI3  TrUB  AoE,  nor  from 

avoiding  his  contract  by  pleading  his  disability.     Id, 
See  Common  Carriers. 

INJUNCTIONS. 

1.  iNjTTNcnoN.  — Bill  in  Eqihtt  will  Lie  at  Suit  or  T^wmnw,  WHoCLAim 
ExcLUSiVB  Right  to  carry  on  a  particular  business  on  the  leased  prem- 
ises, to  restrain,  by  injunction,  another  lessee,  having  notice  of  the  com* 
plainant's  riglit,  from  so  using  his  own  rented  premises  as  wrongfully  to 
disturb  such  right.  But  the  lessee  defendant  having  subleased  to  an- 
other,  allowing  him  to  carry  on  the  business  in  violation  of  the  complain- 
ant's exclusive  right,  a  temporary  injunction,  as  against  said  lessee,  is 
properly  dissolved,  when  not  kept  in  forc>'  by  the  complainant  against 
the  sublessee,  who  actually  carried  on  the  business.     Clay  v.  Powell,  70. 

f,  LBA.SED  Premises,  Injunction  against  Use  of  in  Violation  of  Terms 
OF  Lease.  —  Equity  will  interfere  by  injunction,  on  behalf  of  the  lessor, 
to  prevent  the  lessee  and  sublessee  from  continuing  an  unauthorized  use 
of  the  leaseil  premises,  notwithstanding  the  lessor  may  have  a  right  of 
re-entry  or  an  action  for  damages,  where  a  building,  designed  and  con- 
structed for  use  as  a  hotel,  is  leased  by  the  owner  for  that  purpose,  with 
a  covenant  that  the  lessee  shall  not  sublet  the  premises  without  the  con- 
sent of  the  lessor,  and  the  lessee,  without  the  consent  of  the  lessor,  sub- 
lets a  portion  of  the  hotel  office,  to  be  used  for  carrying  on  a  real  estate 
and  brokerage  business,  which  detracts  from  the  reputation  and  popu- 
larity of  the  house,  and  impairs  its  value  as  a  hotel.     Id. 

I.  Ikjxtnction  will  Issue  to  Prevent  Vexatious  Litigation  and  a  Multi- 
plicity OF  Suits,  or  to  restrain  a  trespass  continuous  in  its  nature,  as 
where  repeated  acts  of  trespass  are 'done  or  threatened,  although  each  of 
sach  acts,  taken  by  itself,  may  not  be  destructive  or  indict  irreparable 
injury.  Hence,  where  a  company  engaged  ia  the  business  of  buying  and 
crushing  cotton-seed  was  in  the  habit  of  sending  out  sacks  to  farmers  to 
be  filled  and  reshippe<l  to  it,  and  another  company  engaged  iu  the  same 
line  of  business  willfully  and  persistently  procured  the  sacks  so  dis- 
tributed, and  used  them  for  their  puqwses,  and,  though  repeated  actions 
of  replevin  had  been  prosecuted  against  them,  persisted  iu  their  pur- 
pose, it  was  adjudged  that  an  injunction  ought  to  issue  to  prevent  a 
further  repetition  of  these  wrongs.  MilU  v.  New  Orleans  Seed  Co.,  67L 
See  EIxecutions,  14;  Partnership,  9,  11;  Railroads,  1,  2. 

mSANITY. 
See  Wills,  1-0. 
Am.  Bt.  R«p.,  Vol.  VIL— 60 
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INSOLVENCY. 
Sea  Sales,  6. 

INSURANCE. 

1.  IiraxTRAifOK. — Ir  Insuranok  Company,  bt  rrs  Habits  aitd  Ootthsb  or 
Business,  Creates  in  the  mind  of  the  policy  holder  a  belief  that  pay< 
ment  of  premiums  may  be  delayed  until  demanded,  or  otherwise  waives 
the  right  to  demand  a  forfeiture,  this  is  binding  on  the  company,  not< 
withstanding  the  policy  expressly  stipulates  that  it  shall  be  void  on  non- 
payment of  premiums  when  due.    Home  P.  Co.  v.  Avert/,  54. 

5.  Insubanob — Waiver  of  Misrefresentations  in  Policy.  — If  a  married 

woman,  though  living  apart  from  her  husband,  represents  in  her  appli- 
cation for  life  insurance  that  she  is  a  widow,  this  is  sufficient  misrepre- 
sentation to  avoid  the  policy;  but  if  the  clerk  of  the  insuraoice  company 
18  afterwards  informed  that  she  is  a  married  woman,  and  the  company 
levies  and  collects  two  assessments  on  the  policy,  this  constitutes  a 
waiver  of  its  right  to  avoid  the  policy.  FitzpcUrick  v.  Hartford  L.  I.  Co., 
288. 
B.  Insurance — Notice  to  Clerk  is  Notice  to  Company. — If  a  married 
woman,  though  living  apart  from  her  husband,  represented  in  her  applica- 
tion for  life  insurance  that  she  was  a  widow,  and  assigned  her  policy  for 
»  valuable  consideration,  after  which  the  assignee  informed  the  company 
that  the  insured  had  a  husband  living,  and  desired  to  know  if  he  could 
claim  the  insurance,  whereupon  the  company's  secretary  referred  the 
inqnirer  to  one  of  its  clerks  who  informed  him  that  the  fact  that  the 
husband  was  living  could  make  no  difference,  and  the  company  after- 
wards levied  and  collected  two  assessments  on  the  policy,  notice  to  the 
clerk  was  notice  to  the  company,  and  it,  by  its  acts,  in  effect  entered 
into  a  new  contract  of  insurance.    Id, 

4,  IhSITRANCB  —  ASSIQNMENT  OV  PoLIOY  FOB  SUPPORT  VALID. — The  assigU- 

ment  by  a  laboring  woman,  living  apart  from  her  husband,  of  her  life  in* 
■nrance  policy,  made  in  good  faith  and  not  as  a  wager,  upon  consideration 
that  the  assignee,  a  distant  relative,  will  supply  her  with  a  home  and 
proper  care  and  support  for  life,  is  valid.  Id. 
ft.  AoKNT  OF  Fire  Insurance  Company  may  Waive  Forfeitubb  where 
claim  for  loss  has  been  placed  in  his  hands  for  adjustment.  It  will  be 
presumed  that  he  was  authorized  to  do  whatever  was  required  to  be  done 
in  adjusting  the  loss.     Brown  v.  Stale.  Ina  Co.,  495. 

6.  Waiver  of  Fobfeiturb  for  Breach  of  Condition  of  Insurance.  — 
.    Where  company  has  knowledge  that  insured  has  broken  condition  in 

policy  requiring  him  to  keep  his  books  and  invoices  so  as  to  protect  them 
from  fire,  and  that  the  books  are  burned  in  consequence,  it  waives  the 
forfeiture  if  it  requires  the  insured  to  furnish  it  with  copies  of  such 
books  and  invoices  for  their  examination,  and  induces  him  to  incur  labor 
and  expense  in  procuring  them.     Id. 

7.  IifSUBANCB  —  Stipulations  Seeking  to  Make  Agent  of  Insurer  thb 

Agent  of  the  Assured.  —  An  agent  who  solicits  insurance  for  an  in- 
mrance  company  and  fills  in  blanks  in  a  printed  form  of  application  is 
the  agent  of  the  company,  and  not  of  the  insured,  in  the  taking  of  the 
application,  although  there  is  a  stipulation  on  the  face  of  the  application 
that  the  statement  is  the  statement  of  the  insured,  and  the  questions  are 
■iMwered  by  the  insured. or  by  bis  authority;  and  if  the  agent  writes 
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^own  false  answers  without  the  knowledge  of  the  insured,  after  he  haa 
been  truthfully  informed  by  the  insured  of  the  condition  of  the  premiBea, 
and  had  personally  iuspected  the  same,  the  insured  should  not  suffer  for 
his  misrepresentations,  notwithstanding  the  insured  signed  the  applio»> 
tion,  and  the  policy  made  the  representations  in  the  application  war< 
ranties.     Continental  Ins,  Co.  v.  Pearce,  557. 

8.  Insuranck  Company  is  Estopped  from  Denying  Truth  of  Statements 

Falsely  Filled  in  Blanks  in  Printed  Form  of  Application  by  its 
Agent  without  the  knowledge  of  the  insured,  although  the  insured 
signed  the  application,  the  agent  having  been  truthfully  informed  by  the 
insured  of  the  condition  of  the  premises,  and  having  personally  inspected 
the  same,  where  the  company  receives  the  premium,  and  issues  a  policy, 
and  a  loss  occurs.     Id. 

9.  Statement  of  Agent  of  Insxtrance  Company  itpon  Back  of  Blank 

Application  in  Answer  to  Certain  Printed  Qttestions  to  Such 
Agent  concerning  the  property  insured  are  admissible  in  evidence  to 
show  that  the  agent  knew  the  condition  of  the  property,  and  filled  in 
the  application  with  a  view  of  obtaining  the  premium  rather  than  of  cor- 
rectly transcribing  the  answers  of  the  insured.    Id. 

10.  Policy  is  not  Avoided  by  False  Statements  in  Appucation,  under  a 
provision  that  the  statements  contained  in  the  application  are  warranties 
and  if  any  of  them  are  false  the  policy  shall  be  void,  when  the  false  state* 
ments  in  the  application  are  made  by  the  agent  of  the  insurance  com* 
pany,  without  the  knowledge  of  and  without  any  fraud  or  attempt  tc 
deceive  or  misrepresent  on  the  part  of  the  insured.    Id. 

11.  Life  Insurance. — Mutual  Benefit  Society  in  Making  Assessments 
UPON  its  Members  does  not  act  in  a  judicial  but  in  a  ministerial  capa< 
city,  and  no  presumption  can  arise  in  favor  of  the  regularity  or  legality 
of  its  assessments.     American  M.  A.  Soc.  v.  Helhtirn,  571. 

12.  Life  Insurance.  —  Wuen  Mutual  Benefit  Society  Relies  upon  Fail* 
VRB  OF  Any  Member  to  pay  his  assessment  as  a  forfeiture  of  his  mem* 
bership  and  benefits  under  its  chjirter,  it  must  show  aflirmatively  that 
the  assessment  was  made  in  the  mode  pointed  out  in  the  charter;  other* 
wise  the  member  cannot  be  said  to  bo  in  default.    Id. 

18.  LiFS  Insurance.  —  Averment  in  Pleading  that  Certain  Assessment 
"  WAS  Duly  Made  by  defendant  in  accordance  with  its  charter  "  asserts 
no  fact,  but  pleads  only  a  conclusion  of  law,  and  is  radically  defective. 

Id. 

See  Conflict  of  Laws. 

INTERPLEADER. 
Ihterpleadkr  will  not  be  Compelled,  where  the  Doubt  as  to  Whioh 
OF  Two  Persons  is  Liable  does  not  Arise  from  Uncertain  or  Un* 
known  Facts,  and  the  only  question  is,  what  is  the  law  applicable  to 
oonoeded  facts.     Board  o/Swpermora  v.  A{ford,  637. 

INTOXIOATION. 
See  Criminal  Law,  3. 

JUDGMENTS. 
1.  JoDOMENT,  Form  of. — In  Detinue  or  Corresponding  Statutohit  Acnoif 
for  the  recovery  of  personal  property  in  tpecie,  the  judgmout  should  be 
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"for  the  property  sued  for,  or  ita  alternate  value,  with  damagea  for  its 
detention  to  the  time  of  trial ":  Alabama  Code  of  18S6,  sec.  2719.  Oreen* 
v.  Lfwia,  42. 

8.  Judgment.  —  Irreoulaiutt  is  Form  ov  Judgment  which  is  not  preju> 
dicial  to  the  appellant  cannot  be  complained  of  as  error.  Chever  v. 
Homer,  217. 

8.  Jttdohent  ls  Conclusion  of  Law  in  a  particular  case  announced  by  tho' 
court;  and  if,  from  the  record  entry  of  what  purports  to  be  the  judg- 
ment, enough  is  found  to  show  that  the  court  intended  to  render  judg- 
ment,  it  will  not  be  set  aside  because  it  is  not  couched  in  artificial  and 
technical  phraseology.     Little  PUtshunj  etc.  Co.  v.  Little  Cliwfetc.  Co.,  226. 

4.  Judgment. — Correct  Conclttsion  will  not  be  Overthrown  because 
reached  by  illogical  reasoning,  or  upon  spme  grounds  which  are  false. 
Id. 

B.  Judgment  Rendered  on  Findings  op  Referee  must  stand,  where  suffi- 
cient facts  ore  found  by  him  to  warrant  the  judgment,  though  some  of 
his  findings  may  have  been  set  aside,  if  there  is  no  error  in  applymg  the 
law  to  those  remaining.     Id. 

fi.  Judgment  on  Referee's  Report.  — Where  referee  reports  findings  of  law 
and  fact,  and  the  judgment  entered  thereon  sets  aside  the  findings  of 
law,  yet  if  they  were  not  essential  to  it,  and  it  is  fairly  supported  by  the 
findings  of  fact,  it  will  not  be  reversed.    Id. 

7.  Judgment  cannot  be  Attacked  in  Collateral  Action  on  the  ground 

that  it  is  not  supported  by  the  findings.  Johuton  v.  San  Francisco  Sav- 
ings  Union,  129. 

8.  JUDGMENT  Entered  against  Onk  in  his  True  Name,  who  was  not  named 

as  a  party  defendant,  nor  served  with  summons  under  a  fictitious  name, 
but  who  came  in  and  answered,  reciting  that  he  was  sued  by  a  certain 
fictitious  name,  is  binding  in  a  collateral  proceeding,  although  the  com- 
plaint was  not  amended  by  inserting  his  true  name.  The  service  of  sum- 
mons was  waived  by  appearance,  and  the  failure  to  insert  the  true  name 
in  the  complaint  was  not  such  an  irregularity  as  rendered  the  judgment 
void.     Id. 

9.  Judgment  upon  One  Cause  of  Action,   when  Conclusiyb  upon  An- 

other. — Judgment  against  defendant  in  an  action  upon  one  of  several 
notes  given  by  him  in  part  payment  of  the  purchase  price  of  machinery 
is  conclusive  as  to  a  defense  set  up  and  determined  therein,  so  long  as 
the  judgment  stands  unreversed,  in  an  action  brought  against  him  upon 
another  of  the  notes  by  another  party  to  whom  such  note  had  been 
transferred.    Fumeaux  v.  First  National  Bank  qf  Whitercater,  641. 

lOl  Judgment  by  Default  may  be  Set  Aside  upon  Sufficient  Showing; 
AND  AN  Assurance  to  an  Attorney  by  a  judge  as  to  the  course  which, 
will  be  pursued  in  the  cause,  even  though  unauthorized,  may  be  a  good 
ground,  if  it  has  in  good  faith  been  acted  upon  by  the  party.  So  a  mistake, 
even  though  it  relate  to  a  matter  concerning  which  the  party  is  charged 
by  law  with  notice,  may  afi'ord  a  suflBcient  cause.    Jean  v.  Hennessy,  486^ 

11.  Vacating  Judgment  —  Sufficiency  of  Affidavit  of  Merits. —  Such  affi- 
davit is  sufficient  where  defendant's  attorney  states  in  effect  therein  that 
ail  matters  alleged  in  the  petition  as  grounds  for  the  action  were  involved 
and  litigated  in  a  former  action  between  the  same  parties;  it  is  not  suf- 
ficient, however,  in  such  case  for  a  party  to  rely  upon  a  mere  general 
statement  that  be  has  a  good  defense  to  the  action,  but  the  necessary 
facts  must  be  averred.     Id. 
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12.  Ii>.  — In  such  case  an  attorney  who  has  full  knowledge  of  the  facts,  and 
was  engaged  in  the  former  litigation,  is  competent  to  make  affidavit.   Id, 

13.  Affidavits  of  Service  of  Summons  by  Publication  against  NoM-iuan< 
DENT  Defendant  in  Action  fob  Divorce,  and  RscrrALs  therbot  in 
judgment,  are  conclusive  upon  a  collateral  attack.  The  affidavit  on  th» 
application  for  the  order  of  publication,  and  the  order  therefor,  are  not 
part  of  the  judgment  roll,  and  cannot  be  considered.  Newman's  EstcUef 
146. 

14.  Judgment  by  Default,  Rendered  before  Time  Allowed  Defendant 
to  Answer  has  Expired,  is  Erroneous  Simply,  and  not  void,  and 
can  be  attacked  only  upon  motion  or  by  appeal,  and  by  the  party 
aggrieved.     Id. 

16.  Order  for  Adoption  of  Minor  is  not  Void  bkcausk  Made  in  Open 
Court  instead  of  by  the  judge  thereof  at  chambers,  as  contemplated  by 
section  227  of  the  Civil  Code  of  California;  at  all  events,  where  the  order 
was  a  writing  signed  by  the  judge,  and  filed  in  the  adoption  proceedings, 
although  it  recited  that  it  was  made  "  by  this  court."    Id. 

16.  Judgment  of  Divorce,  afper  being  Signed  by  Judge  and  Filed  with 
Clerk,  is  Binding  upon  the  parties  and  their  privies,  although  not 
entered  by  the  clerk.     Id. 

17.  Estoppel.  —  Judgment  Quieting  Title  is  conclusive  in  favor  of  plain- 
tiff that  he  is  the  absolute  owner  of  the  property,  and  that  a  tax  title 
then  held  by  the  defendant  is  invalid.     lieed  v.  Douylaa,  476. 

18.  Estoppel.  —  Judgment  Quieting  Plaintiff's  Title  concludes  the  de- 
fendant from  asserting  a  title  by  him  acquired  pendente  lite,  and  which 
he  might  have  pleaded  in  the  action,  but  did  not.     Id. 

See  Exemptions,  3;  Executions,  8;  Res  Adjudicata. 

JURISDICTION. 
Coubts  of  One  State  have  No  Jurisdiciion  over  Tttlb  to  Lands  in 
Another  state  or  country.  And  the  clause  of  the  federal  constitution 
requiring  full  faith  and  credit  to  be  given  in  each  state  to  the  records 
and  judicial  jiroceediugs  of  every  other  state  is  subordinate  to  this  rule, 
and  applies  to  the  records  and  proceedings  uf  the  courts  only  so  far  am 
they  have  jurisdiction.     Lindley  v.  O'Reilly,  802. 

.     See  Equity;  Executions,  1 ;  Waters,  1-3. 

JURY  AND  JURORS. 
Vbbdict  Arrived  at  by  Average.  — Verdict  is  not  invalid  which  is  ob- 
tained by  aggregating  amounts  fixed  by  each  juror  as  damages,  and  then 
by  dividing  the  result  by  twelve,  if  such  verdict  is  agreed  to  afterwards, 
and  there  was  no  agreement  beforehand  to  be  bound  by  the  result  eo 
obtained.  Sulkna  v.  CJiicayo  etc.  R'y  Co.,  501. 
See  Negligence,  2. 

JUSTICES  OF  THE  PEACE, 
i.  Judgment  by  Disqualified  Justice  Voru.  —Where  plaintiff's  attorney, 
who  fills  up  and  signs  the  writ  in  the  action,  occupies  the  same  office 
with  the  justice  who  renders  the  judgment,  the  latter  is  void,  as  such 
justice  is  disqualified  to  act  under  the  act  of  Connecticut  of  1875,  chapter 
27,  section  1,  providing  that  no  justice  shall  try  any  civil  action  which 
shall  bo  brought,  or  in  which  tlie  writ  or  <leclaration  shall  have  beoa 
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fined  up  by  his  partner,  or  by  any  one  occupying  the  same  oflBice  or 
apartment  with  him.  This  statute  is  not  affected  by  the  statute  of  1882, 
Connecticut  General  Statutes,  section  672,  whicli  re-enacted  and  repealed 
•a  earlier  statute  relating  to  the  same  subject,  but  which  did  not  ex- 
pressly or  impliedly  repeal  the  act  of  1875.  Keeler  v.  Stead,  320. 
ti  Justice  of  Peace — Waiver  of  Disqualification.  — Connecticut  General 
Statutes,  section  G76,  provides  that  the  disqualification  of  a  justice  to 
act  in  a  case  before  liim  may  be  removed  by  consent  of  the  parties  in 
writing  given  in  court,  and  this  mode  must  be  strictly  followed,  as  no 
other  will  remove  the  disqualification.  It  cannot  be  removed  or  waived 
by  proceeding  to  trial  with  knowledge  of  its  existence,  because  the  trial 
of  the  case,  and  judgment  by  the  justice,  are  from  want  of  power  to  act 
without  legal  effect,  and  void.    Id. 

LANDLORD  AND  TENANT. 

1.  Ok  Lkase  or  House  or  Land,  there  is  No  I&lplied  Covenant  that  thb 
Premises  shall  be  Fit  or  Sihtable  for  the  use  for  w'aich  the  lessee 
requires  them,  whether  for  habitation,  occupation,  or  cultivation.  Mut' 
rayv.  Albertaon,  IdiJ. 

5.  Lessee  of  a  Furnished  House  is  not  Justified  in  Abandoning  thi 

Premises,  or  Refusing  to  Pay  Rent  therefor,  by  the  fact  that 
they  were  known  to  be  intended  for  his  occupation,  and  were  in  a  damp 
and  unhealthy  condition,  and  unfit  for  such  occupancy,  there  having  been 
no  misrepresentation  or  concealment  of  the  state  of  the  premises,  nor 
any  act  or  default  of  the  lessor  subsequent  to  the  leasing,  creating,  or 
^  increasing  their  unfitness  for  occupancy.    Id. 

t.  Landlord  and  Tenant  —  Patent  Defects  in  Tenement.  —  Where  a 
building  with  crumbling  and  defective  walls  is  leased  by  a  tenant  having 
ample  opportunity  to  observe  and  ascertain  their  true  condition,  the  land- 
lord is  not  liable  to  the  tenant  for  damages  caused  tho  latter  by  the  fall  of 
such  walls,  in  the  absence  of  express  warranty  of  safeness,  or  of  fraud  or 
misrepresentation.     Davidson  v.  Fischer,  267. 

4  Landlord  and  Tenant  —  Defects  in  Tenement. —  In  the  lease  of  a  build- 
ing  there  is  no  implied  warranty  that  it  is  safe,  suitable  for  habitation, 
or  properly  adapted  to  the  uses  to  which  it  is  applied,  nor  that  it  shall 
continue  fit  for  the  purposes  for  which  it  is  demised.     Id. 

h.  Landlord  and  Tenant  —  Patent  Defects  in  Tenement. —  Where  the 
tenant  is  permitted  to  examine  fully  the  condition  of  the  tenement  sought 
to  be  leased,  and  any  defects  existing  therein  are  patent,  the  rule  of 
caveat  emptor  applies,  and  the  landlord  is  exempted  from  liability  for  in- 
juries  caused  by  such  defects  in  the  building,  in  the  absence  of  warranty, 
fraud,  deceit,  or  misrepresentation.    Id. 

6.  Lessor  Becomes  Tenant  in  Cobjmon  with  Lessee  of  Crops  Grown  on 

Lea.sed  PREMISE.S,  where  a  lease  of  agricultural  lands  provides  that  tho 
lessor  shall  receive  a  certain  proportion  of  the  crops  grown  on  the  leased 
premises  after  the  same  are  harvested.    Bamjhnuin  v.  Reed,  170. 

7.  Tenant   in  Common  of  Crop  mat  Maintain   Action  for  Partitiow 

thereof,  and  the  appointment  of  a  receiver  pending  the  action,  where 
hia  co-tenant  is  in  the  sole  possession  of  the  crop,  denies  his  right  to  any 
part  of  the  same,  and  threatens  to  sell  it  and  appropriate  the  proceeds  to 
his  own  use.    Id. 

See  iNJUNcnoNS,  I,  2;  Sales,  1. 
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LIBEL. 

1.  Fbom  Libelous  Pitblioation  thk  Law  TMPT.TWf  Mauob  and  Infera  dam- 

ages.   Byam  v.  Collins,  726. 

2.  A  Libelous  Communication  is  Reoassbd  as  Pbtvilsoki),  if  made  bona 

fide,  upon  any  subject-matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  if  made  to  a  person  hav- 
ing a  corresponding  interest  or  duty,  although  it  contains  criminating 
matter  which,  without  this  privilege,  would  be  slanderous  and  action- 
able; and  this,  though  the  duty  be  not  a  legal  one,  but  only  a  moral  or 
social  duty  of  imperfect  obligation.    Id. 

%,  Whktuer  a  Libelous  Communication  is  Pbtvileoed  is  a  Maxtib 
OF  Law.     Id. 

4.  If  Libelous  Communication  is  Privileged,  the  Plaintiff  must  Assumb 
THE  Burden  of  establishing,  as  a  matter  of  fact,  and  to  the  satisfaction 
of  the  jury,  that  it  was  maliciously  made.   Id. 

ft.  Libel.  —  Communication  is  not  Frivileqed  because  Made  bt  the  Ma- 
LIONER  in  the  conviction  that  he  owed  a  social  duty  to  give  currency  to 
libelous  rumors,  that  the  victim  of  them  may  be  avoided.    Id. 

0.  A  Libelous  Communication  is  not  Privileged  when  made  to  an  unmar- 
ried woman  concerning  her  suitor,  by  the  fact  that  she,  some  years  be- 
fore, had  requested  to  be  informed  of  anything  the  defendant  knew 
"  about  any  young  man  she  went  with,  or,  in  fact,  any  young  man  in 
the  place,"  if  the  defendant  was  not  a  relative  of  such  young  woman, 
and  owed  no  special  duty  to  her.    Id. 

7.  Libel.  —  One  Who  Makes  a  Libelous  Commonication  to  an  Unmar- 

BIED  Woman  concerning  her  suitor,  to  break  up  relations  which  it  was 
believed  might  result  in  their  marriage,  though  prompted  by  friendship 
and  the  solicitations  of  mutual  friends,  acts  at  his  peril,  and  is  answer- 
able in  damages  to  the  person  maligned,  if  the  communication,  though 
believed  to  be  true,  is  shown  to  have  been  unfounded  in  fact.  In  such  a 
case,  the  duty  not  to  defame  is  more  pressing  than  the  duty  to  commu- 
nicate mere  defamatory  rumors  not  known  to  be  true.     Id, 

8.  Malice  is  Presumed  from  Oral  as  Well  as  from  Writtsn  Defa- 

mation.   Id. 

9.  Slanderous  Communication  is  not  Privileged  merely  because  uttered 

in  the  strictest  confidence  by  one  friend  to  another  upon  the  most  nrgenk 
■oUoitation.     Id. 

UENS. 
See  Mechanics'  Liens;  Vendor  and  Vbndkx,  8-4. 

MANDAMUS. 

ILUTDAMUS    MAT    NOT    BE    MAINTAINED    BY    PRIVATE    CiTIZEN    TO    CoiCPUt 

Railroad  Company  to  Relocate  its  Road.  Unless  the  public  inter- 
ests have  l)ecn  injuriously  afifected,  a  private  individual  cannot  insist  by 
mandamus  that  a  public  right  or  duty  be  enforced;  it  is  not  sufficient 
that  he  has  suffered  private  damage.  Under  the  Iowa  code,  section 
8377.  the  "  onler  of  mandamus  is  granted  on  the  petition  of  any  private 
party  aggrieved."    Crane  v.  Cliicago  etc.  R'y  Co.,  479. 

MARRIED  WOMEN 
See  Husband  and  Wikk. 
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MASTER  AND  SERVANT. 

I.  OoNTRAcrroR  Who  has  Agreed  to  Fttrxish  Factwtibs  tor  thb  Purfoni 
OF  iNSPKCriNG  A  TcNNKL  ON  WiHCH  Hk  IS  AT  WoRK  does  not  therebj 
obligate  himself  to  faroish  transportatioa  to  the  persona  engaged  in  the 
work  of  inspecting;  and  if  they,  without  his  invitation,  ride  into  tha 
tonnel  on  a  car  used  to  bring  out  stono  and  other  material,  he  is  not  an« 
Bwerable  to  them  for  injuries  suffered  by  them  from  the  negligence  of  one 
of  his  servants  in  not  controlling  the  velocity  of  a  descending  car.  Mor- 
ria  V,  Brown,  751. 

t.  Iv  Cars  are  mot  Fitted  nor  FcRyiSHiD  fob  CARRTiNa  Men,  and  there 
ia  nothing  in  their  appearance  or  otherwise  to  invite  a  person  to  take 
passage  therein,  one  who  undertakes  to  ride  therein,  where  there  is  no 
duty  to  carry  him,  and  no  invitation  given  him  to  ride,  assumes  all  risks 
consequent  on  the  condition  of  the  car  and  track,  or  the  omission  or  in* 
attention  of  the  servants  in  charge.     Id. 

%,  Master  is  not  Answerable  for  the  Act  or  Neglect  of  his  Servant, 
when  doing  something  which  the  master  has  not  ordered  done,  if  he  has 
not  authorized  the  servant  to  exercise  a  discretion  in  determining  what 
to  da     Id. 

4L  Where  Servant  is  Ehploted  to  Manage  a  Dxthp-oar  hauling  stone  and 
other  material  out  of  a  tunnel,  he  has  no  authority  to  assent  to  a  third 
person  riding  in  such  car,  and  his  permitting  such  person  to  so  ride  is 
not  equivalent  to  an  invitation  by  his  maister,  and  though  frequently 
repeated,  if  withoat  the  knowledge  of  the  master,  it  cannot  make  the 
master  answerable  for  acts  or  omissions  in  the  management  of  the  car 
from  which  the  person  so  riding  is  killed  or  suffers  substantial  injuries. 
Id. 

fi.  Master  and  Servant  —  Liabilitt  of  Master  for  Servant's  Negli- 
OENCE. — In  Action  to  Recover  for  Injuries  Sustained  by  Plain- 
tiff from  au  explosion  of  powder  and  dynamite,  accidentally  caused  by 
sparks  thrown  from  his  anvil  while  working  in  his  blacksmith-shop, 
where  the  explosives  had  been  stored,  against  bis  objection,  by  the  de- 
fendant's foreman,  to  preserve  them  from  the  rain,  the  charges  of  the 
court,  that  if  the  act  of  the  foreman  in  placing  the  explosives  in  the 
■hop  was  so  done  with  the  bona  fide  purpose  of  preserving  them,  and  in 
that  way  furthering  the  interest  of  his  employer,  then  the  latter  would 
be  liable,  but  otherwise  if  it  was  done  by  the  foreman  for  a  purpose  of 
his  own,  fairly  and  correctly  state  the  law.  BirmmQltam  W.  W.  Co.  v. 
Hubbard,  35. 

&  Id.  —  In  Such  Case,  Qitestion  whether  Plaintiff  was  Guilty  of  con- 
■  tributory  negligence  in  failing  to  ascertain  if  the  explosives  had  been 
removed,  before  going  into  the  shop  to  work  with  fire  on  the  day  of  the 
accident,  was  properly  submitted  to  the  jury.     Id. 

7.  Verdict  not  Disturbed  where  Evidence  is  in  Conflict.  — Where,  in 
an  action  to  recover  damages  for  personal  injuries  caused  by  the  employ- 
ment of  defective  appliances,  and  negligence  connected  therewith,  the 
evidence  is  conflicting,  and  the  jury  elect  to  accept  that  produced  by 
the  plaintiff,  such  election  will  not  be  questioned  on  appeal.  N.  Y.  Je 
C.  M.  Co.  V.  Rogers,  198. 

C  Master  and  Servant  —  Unsafe  Appliance  —  Finding  of  Jury  Cor- 
rect. —  Where,  in  an  action  to  recover  damages  for  personal  injury  sus- 
tained by  a  falling  bucket  in  a  shaft,  and  caused  by  unsafe  appliances, 
and  negligcace  connected  therewith,  it  appears  that  the  bucket  in  use 
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was  hoisted  and  lowered  by  means  of  a  rope,  about  eight  feet  of  th« 
lower  end  of  which  was  wet  and  frozen,  and  with  great  diflScnlty  fastened 
to  the  bail  of  the  backet;  that  at  the  time  of  the  accident  the  rope  was 
adjusted  and  fastened  in  the  usual  manner;  that  the  foreman  hsid  pre- 
viously given  instructions  to  have  the  frozen  part  of  the  rope  cut  ofl^ 
and  apparatus  substituted  so  as  to  make  the  fastening  secure;  that  im- 
mediately after  the  accident  this  was  done,  and  within  thirty-six  hours 
safe  appliances  were  in  use;  that  the  evidence  was  conflicting  as  to 
whether  a  pin  to  fasten  the  rope  to  the  bucket  was  furnished,  or  could 
hare  been  used  if  furnished,  and  also  as  to  whether  specific  instructions 
were  fiven  as  to  how  the  fastening  should  be  made,  —  the  jury  wero 
justified  in  finding  the  appliance  unsafe,  and  that  defendant  had  knowl* 
edge  of  its  condition  before  the  accident.     Id. 

9.  Contributory  Keoligenob  —  Presumption.  —  Where,  in  an  action  for 

damages  for  personal  injury,  the  question  of  contributory  negligence  is 
fairly  submitted  to  the  jury,  it  will  be  presumed  that  they  considered 
it,  and  the  judgment  will  not  be  disturbed,  in  the  absence  of  error  in 
receiving  evidence,  or  in  charging  the  jury.     Id. 

10.  Master  and  Servant  —  Declarations  of  Foreman  as  RssGESTiE. — 
Where,  in  an  action  to  recover  damages  for  personal  injury  received 
from  the  use  of  unsafe  appliances,  it  appears  that  the  foreman  on  the 
ground,  in  charge  of  the  work  and  acting  directly  in  the  line  of  his  duty, 
made  declarations  as  to  the  unsafe  condition  of  the  appliances  imme- 
diately or  within  half  an  hour  after  the  accident,  such  declarations  ar« 
admissible  as  part  of  the  res  gestce.     Id. 

11.  While  Railroad  Company  in  Relation  to  a  Braeeman  is  not  Bound 
TO  Guarantee  the  Absolute  Fitness  op  Conductor,  yet  in  employ- 
ing him  company  must  exercise  a  degree  of  care  commensurate  with  th« 
responsibilities  of  the  position,  and  in  case  peculiar  fitness  is  required, 
or  special  qualifications  demanded  for  the  service  to  be  performed,  it  is 
then  the  company's  duty  to  institute  inquiries  relative  to  conductor's 
fitness  to  be  intrusted  with  the  service,  unless  it  is  assured  by  his  pre- 
vious like  service  of  his  competency  for  such  position.  Evannville  etc 
R.  R.  Co.  V.  Guyton,  458. 

12.  Employer's  Liability  to  Co-employeb.  — In  case  employee  proves  to 
be  incompetent  for  the  duty  assigned  him,  and  ordinary  care  hai  not  been 
used  in  his  selection,  or  if  he  be  retained  after  notice  of  his  incompe- 
tency, employer  will  be  liable  to  co-employee  whose  injury  results  proxi- 
mately from  lack  of  qualification  of  fellow-servant,  unless  the  person 
injured  had  notice  of  the  incompetency,  or  had  equal  opportunities  with 
employer  to  obtain  notice.     Id. 

18.  Instructions  —  Incompetence  of  Employee.  —  It  is  not  error  to  refuse 
instruction  which  in  effect  limits  evidence  of  specific  acts  of  incompe- 
tency of  employee  to  purpose  of  showing  due  care  in  selecting  and  re- 
taining such  employee,  and  also  limits  the  same  to  purpose  of  bringing 
notice  of  incompetence  to  employer.     Id.  , 

14.  Negligence  —  Low  Bridges.  —  Employee  of  Railroad  Company  has 
Right  to  Assume  that  it  has  constructed  and  maintained  its  roadway 
and  bridges  in  such  a  manner  and  condition  that,  as  a  brakeman  upon  its 
trains,  he  can  perform  his  duties  with  reasonable  safety,  and  that  U 
there  is  any  such  danger  to  be  encountered  in  the  service  as  a  low  bridgs^ 
he  will  be  warned  of  it.     LouiamlU  etc.  R'y  Co.  v.  Wright,  432. 
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15.  It  u  tuk  Duty  of  Master  to  Inform  Servant  of  Increaseo  Danger 
AND  Uazard  created  by  him  in  the  change  of  machinery  or  premises, 
unless  the  servant  has  notice,  or  the  change  and  increased  danger  are  so 
apparent  that  he  ought  to  take  notice.     Id. 

16.  Master  should  Inform  Servant  when  Hirino  Him  where  there  arb 
Dangers  and  Hazards  known  to  the  former,  or  of  which  ho  ought  to 
have  knowledge  by  the  use  of  ordinary  care,  and  which  are  not  ordi- 
narily and  usually  incident  to  the  business,  unless  the  danger  is  so 
apparent  that  the  servant  vrill  be  bound  to  take  notice  of  it.     Id. 

17.  Railroad  Brakeman  Assumes  Risks  Ordinarily  and  Ppoperly  Inci- 
dent to  Such  Service,  but  he  does  not  assume  the  risk  of  unusual 
dangers  of  which  he  has  no  knowledge,  or  of  which  he  is  not  bound  to 
take  notice.     Id. 

18.  It  is  Neolioenvjb  in  Railroad  Company  to  Conaraxjcrr  and  Maintain 
A  Bridge  so  Low  as  not  to  afford  sufficient  space  to  allow  brakeman  to 
walk  or  stand  without  injury  upon  freight-cars  in  the  discharge  of  hia 
duty  in  the  management  of  trains  passing  under  it;  and  where  the  brake- 
man  has  no  knowledge  of  the  danger,  and  is  injured  by  such  bridge 
while  acting  in  the  line  of  bis  duty,  the  company  is  liable.     Id. 

19.  Master  and  Servant  —  Work  Outside  of  Employment — Negligencb 

for  Jury  to  Determine.  —  Where  in  an  action  for  damages  it  appears 
that  the  plaintiff  was  sent  by  his  master,  an  electric  light  company,  to 
remove  one  of  its  electric  lights  and  connect  the  wires  with  the  circuit; 
that  the  work  assigned  was  outside  of  his  employment;  that  he  was  igno- 
rant and  inexperienced  in  such  work,  and  was  not  instructed  how  to  do 
it;  that  the  usual  time  for  turning  on  the  electricity  was  4:30  o'clock, 
P.  M.,  on  cloudy  days,  and  4:45  o'clock,  p.  M.,  on  clear;  that  the  day  on 
which  he  was  injured  was  clear;  that  he  reached  the  lamp  and  com- 
menced work  at  4:15  o'clock,  P.  M.,  at  which  time,  while  at  work  on  the 
wires,  the  current  was  turned  on,  and  that  he  received  the  shock  which 
<!aused  the  injury  sued  for,  —  the  defendant  is  not  entitled  to  a  nonsuit, 
and  the  question  of  negligence  or  contributory  negligence  is  for  the  jury. 
In  such  action  an  instruction  that  plaintiff  had  a  right  to  believe  and  ex- 
pect on  that  day  that  the  current  would  not  be  turned  on  earlier  than 
usual,  that  if  the  jury  believe  that  on  such  day  the  current  was  turned 
on  earlier  than  usual,  and  plaintiff  was  injured  in  consequence  thereof, 
then  defendant  was  negligent  and  plaintiff  entitled  to  recover,  is  proper. 
Colorado  E.  Co.  v.  Lubbers,  255. 

80.  Master  and  Servant.  —  Liability  of  Master  must  be  determined  by 
what  took  place  before  and  at  the  time  of  the  accident.  What  he  did 
afterwards  by  way  of  precaution  to  avoid  future  accidents  cannot  bo 
construed  into  an  admission  by  him  of  previous  neglect  of  duty.  There- 
fore in  an  action  for  damages  evidence  that,  after  an  accident  causing 
the  injury,  the  master  put  up  warnings  to  employees  not  to  engage  in 
certain  work  after  a  certain  hour,  without  first  notifying  his  officers  in 
charge^  is  inadmissible.     Id. 

SI.  FsLLOW-sERVANTS,  Who  ARE.  —  When  servants  are  employed  and  paid 
by  the  same  master,  and  their  duties  are  such  as  to  bring  them  into  such 
a  relation  that  the  negligence  of  the  one  in  doing  his  work  may  injure  the 
other  in  doing  his,  then  they  are  engaged  in  the  same  common  business; 
and  being  subject  to  the  control  of  the  same  master,  they  are  fellow- 
■ervants,  no  matter  how  different  the  grades  of  service  or  compensation. 
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or  how  diverse  or  distinct  their  duties  may  be.  McMaater  y.  TIL  O.  R,  R, 
Co.,  653. 

£2.    FlSLLOW-SERVANTS.  —  To  EnTTTLB  SbBVANT  TO  RECOVER    FOB  THK  NeO- 

UQEi^CE  OF  ma  Fellow-sebvant,  it  must  be  shown  that  the  latter  was 
incompetent,  and  was  selected  without  reasonable  care  and  prudence,  or 
was  continued  in  service  after  the  master  knew  of  his  unfitness.     Id. 

53.  Conflict  of  Laws.  — Law  of  the  Place  where  an  Injury  was  Re- 
ceived by  one  servant  through  the  negligence  of  another  servant  of  tha 
aame  master  must  prevail  in  an  action  for  such  injury,  though  brought 
in  another  state,  whose  laws  upon  this  subject  are  different.    Id. 

54.  Fellow-servants.  —  Bkakeman  of  a  Freight  Train  and  the  Con- 
ductor AND  Other  Euplotees  of  a  Passenqer  Train  of  the  vnmt 
railroad  company  are  fellow-servants.    Id. 

MECHANICS'  LIENS. 

1.  Mbohanio's  Lien  oannot  be  Acquired  against  Propebtt  of  an  Infant, 

because  an  infant  cannot  make  a  valid  contract,  and  a  lien  implies  one. 

Alveyv.  Reed,  418. 
S.  Mechanic's  Lien  for  Constbuctino  Sidewalk  in  Fbont  of  a  Lor  is 

not  enforceable  against  such  lot  under  section  3120,  code  of  Iowa.    Co9- 

nen  v.  Statib,  470. 

See  Infanct,  1. 

MINES  AND  MINING. 

1.  Mines  and  Mining.  — Nones  of  Discovebt  put  up  by  the  discoverer  of 

a  mineral  lode  at  his  point  of  discovery,  specifying  in  addition  to  tho 
statutory  requirements  the  extent  of  territory  claimed  along  the  vein  on 
both  sides  of  the  point  of  discovery,  is  an  appropriation  of  so  much  ter- 
ritory for  the  period  of  sixty  days  in  which  to  sink  a  discovery  shaft, 
although  the  boundaries  thereof  are  not  marked,  and  such  notice  renders 
void  an  overlapping  claim  on  the  same  vein  and  territory  made  within 
the  period  mentioned,  and  based  upon  a  junior  discovery.  Omar  v. 
Soper,  246. 

2.  Mines  and  Mining. —  Title  to  Mineral  Lode  in  the  actual  possession 

of  parties  claiming  to  own  it,  and  engaged  in  developing  it,  cannot  b» 
initiated  by  others  by  a  survey,  and  recording  a  location  certificate.  Id. 
Z,  Mines  and  Mining. — Surveying,  Staking,  and  Recording  a  mineral 
location  certificate  of  a  lode  claim  previously  located,  which  overlaps  th» 
territory  of  what  is  claimed  to  be  an  abandoned  lode  claim,  is  not  a  re- 
location of  the  latter  claim  within  the  meaning  of  Colorado  General 
Statutes,  page  725,  section  2411.     Id. 

4.  Mines  and  Mining. — Where  Lode  Consists  of  a  single  vein,  the  portion 

thereof  appropriated  by  the  first  discoverer  is  wholly  withdrawn  from 
interference  or  claim  by  another  until  some  default  is  made,  and  the  law 
relating  to  cross-lodes  approaching  from  different  directions  and  uniting 
at  some  point,  and  authorizing  the  subsequent  locator  to  cross  or  enter 
the  territory  of  the  claimant  of  the  other  lode,  has  no  relation  to  ainglo 
veins.    Id. 

5.  Mines  and  Mining. — Where  One  of  Two  Discoverers  of  a  mineral 

lode  acquired  the  interest  of  the  other  therein,  and  then  erased  the  name 
of  the  latter  from  the  notice  of  discovery,  changed  the  date  thereof  from 
time  of  discovery  to  time  of  acquiring  the  whole  interest,  and  continued 
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in  possession  developing  the  lode,  and  claiming  in  good  faith  to  be  tha 
owner,  uo  abandonment  took  place,  nor  did  he  lose  or  forfeit  any  rights 
acquired  by  the  previous  discovery.    Id. 

€.  Mines  and  Mining.  —  Failubk  to  Record  Mikkral  Location  Certifi- 
cate, within  three  mouths  from  the  date  of  discovery  of  the  lode,  will 
not  inure  to  the  benefit  of  the  owners  of  an  overlapping  claim  based  on 
a  junior  discovery,  when  such  owners  have  neither  made  nor  attempted 
to  make  a  relocation.    Id. 

7.  Mines  and  Mining. — Where  Claim  Set  up  to  Title  to  mineral  lode 
is  void  in  its  inception,  plainti£f  has  no  standing  to  question  the  validity 
of  defendant's  title.     Id. 

9.  Minks  and  Minino. —  Mining  Titles  cannot  be  questioned  collaterally. 
Id. 

MORTGAGES. 

1.  Chattel  Mortgaqs  is  not  Void  because  Mobtqaoor  is  to  Receive 
SouB  Benefit  therefrom,  if  the  provisions  for  such  benefit  are  made  in 
good  faith,  and  not  for  the  purpose  of  hindering,  delaying,  or  defraud- 
ing creditors.     WhUson  v.  Griffia,  546. 

'2.  Chattel  Mortgage  is  not  to  be  Considered  Void  as  to  Mortgagor's 
Creditors  unless  Good  Faith  of  Transaction  is  Established  bt 
Strktt  Proof,  from  the  mere  fact  that  the  mortgager  is  a  step-daughter 
of  the  mortgagee,  although  that  is  a  circumstance  to  be  taken  into  con- 
sideration by  the  jury.     Id. 

Z.  Chattel  Mortgage  on  Stock  of  Goods  is  not  Void,  as  Matter  of  Law, 
as  to  Creditors  of  Mortgagor,  but  the  question  of  good  faith  should  be 
submitted  to  the  jury,  where  the  mortgage  contains  a  provision  that  the 
mortgagor  shall  remain  in  possession  of  the  property,  and  sell  the  same 
in  the  course  of  trade,  account  for  the  proceeds,  and  receive  out  of  the 
same  the  expenses  of  operating  the  business,  and  the  means  of  sub- 
sistence of  his  family.     Id. 

4.  Mortgage.  —  The  Term  "  Assignment  "  does  not,  like  the  term  "  deed  ** 
or  "specialty,"  signify  an  instrument  under  seal.  Barrett  y.  Hinckley, 
331. 

a.  Mortgage  —  Instrument  under  Seau  —  A  Written  Assionment 
founded  upon  a  valuable  consideration  is  as  available  as  an  instrument 
under  seal  to  pass  assignee  the  equitable  title  to  land;  but  an  instrument 
inter  pai-tes,  in  order  to  pass  the  legal  title  to  real  property,  must  be 
nuder  seaL     Id. 

4.  Title  of  Mortgagee  —  Conveyance  of  Land  without  Assignment  of 
THE  Debt.  —  The  doctrine  would  seem  to  be  fundamental  that  if  one  aui 
juris  having  the  legal  title  to  land  intentionally  delivers  to  another  a  deed 
therefor  containing  apt  words  of  conveyance,  the  title  at  law  at  least 
will  pass  to  the  grantee;  but  for  what  purposes  or  uses  the  grantee  will 
hold  it,  or  to  what  extent  he  will  be  able  to  enforce  it,  will  depend  upon 
circumstances.  If  the  mortgagee  conveys  the  land  without  assigning 
the  debt  to  the  grantee,  the  latter  holds  the  legal  title  as  trustee  for 
the  holder  of  the  mortgage  debt,  though  the  interest  which  passes  is  of 
no  appreciable  value  to  the  grantee.     Id. 

7<  TiFLB  OF  Mortgagee  in  Fee  is  in  Nature  of  Base  or  Determinable 
Fee.  The  term  of  its  existence  is  measured  by  the  mortgage  debt; 
when  that  is  paid  off,  or  becomes  barred  by  the  statute  of  limitations,  tha 
mortgagee's  title  is  extinguished  by  operation  of  law.     Id. 
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$,  NoncB  OF  First  Mortoage  is  not  IiepctTED  to  a  Second  Mortgaqee  be- 
cause his  agent,  who  negotiated  and  took  the  second  mortgage,  acted  ia 
a  like  capacity  in  respect  to  the  first  mortgage,  unless  it  is  shown  that 
the  agent,  when  taking  the  second  mortgage,  had  the  first  mortgage 
present  in  his  mind,  and  did  not  proceed  in  the  belief  that  it  had  ceased 
to  be  an  existing  and  valid  lien  on  the  mortgaged  premises.     Id. 

9.  Onk  is  Entitled  to  be  Regarded  as  a  Mortoaqee  for  a  Valuablh 

Consideration  who  surrenders  therefor  a  prior  mortgage  with  the  ac- 
crued interest  thereon.     Constant  v.  Rochester  University,  769. 

10.  Adverse  Interest  to  Mortgagor  cannot  Properly  be  Litigated  xs 
Foreclosure  Suit;  but  if  it  is  put  in  issue,  tried,  and  determined,  the 
judgment  is  not  void  on  a  collateral  attack.  Johnston  v.  San  Francisco 
Savings  Union,  129. 

11.  Oral  Testimony  to  Prove  Absolute  Deed  was  is  Reauty  Mortqaob 
is  not  admissible  in  an  action  at  law  in  New  Jersey.  In  the  judicial 
system  of  that  state,  the  jurisdiction  to  convert  an  absolute  deed  into  a 
mortgage  by  parol  evidence  is  exclusively  in  the  equity  courts.  Lindley 
V.  O'Reilly,  802. 

12.  Mortgage  is,  in  New  Jersey,  Mere  Security  for  Debt  or  liability  for 
which  it  is  given,  and  payment  or  satisfaction  of  the  debt  or  liability  dis- 
charges the  mortgage,  and  revests  the  mortgaged  premises  in  the  mort- 
gagor without  a  reconveyance.     Id. 

13.  Mortgages. — Between  Parties,  Mortgage  Transfers  Legal  Title, 
defeasible  on  performance  of  the  conditions  and  the  right  of  immediate 
possession,  unless  by  its  terms  possession  is  reserved  in  the  mortgagor  for 
an  unexpired  term.  As  to  the  mortgagee,  the  mortgagor  has  only  an 
equity,  but  as  to  all  persons  except  the  mortgagee  and  those  claiming  in 
his  right,  the  mortgagor  is  the  owner  of  the  fee,  and  ha,s  title  under 
which  he  may  maintain  ejectment  against  strangers  who  have  no  con- 
nection with  the  title  of  the  mortgagee,  and  the  defendant  in  ejectment 
will  not  be  allowed  to  set  up  such  outstanding  title  to  defeat  the  action. 
Cottony.  Carlisle,  29. 

14.  Under  Provision  or  Alabama  Code  of  1886,  Section  2892,  that  "  when 
any  interest  less  than  the  absolute  title  is  sold,  the  purchaser  is  subro- 
gated to  all  the  rights  of  the  defendant,  and  subject  to  all  his  disabili- 
ties," a  purchaser  of  the  equity  of  redemption  in  mortgaged  lands,  at 
execution  sale  against  the  mortgagor,  acquires  a  title  on  which  he  may 
maintain  ejectment  to  recover  possession  from  the  mortgagor,  who  can- 
not defeat  the  action  by  setting  up  the  outstanding  title  of  the  mort- 
gagee.   Id. 

16.  Mortgagee  is  Charged  with  Notice  of  Fact  Affecting  Titlb  to 
Mortgaged  Property,  when  he  has  readily  accessible  means  of  acquir- 
ing knowledge  thereof  which  he  might  have  ascertained  by  inquiry. 
Montgomery  v.  Keppel,  J  25. 

16.  Prior  Mortgagee  is  Charged  with  Notice  of  Terms  upon  Which 
Purchase  of  Mortgaged  Property  is  Made,  where,  pending  his  ne- 
gotiation with  the  mortgagor,  he  acquires  knowledge  that  the  title  to  the 
property  is  in  a  third  person,  with  whom  the  mortgagor  was  negotiating 
for  the  purchase,  which  was  afterwards  consummated  by  the  delivery  ol 
a  deed  to  the  mortgagor,  and  the  execution  by  him  of  a  mortgage  back 
to  the  grantor  to  secure  the  purchase-money.     Id. 

17.  One  Who  Comes  into  Equity  for  Relief  against  Cloud  Cast  by  Forb- 
GLOSURJB  Proceedings  upon  his  Interest,  which  escaped  being  bound 
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by  the  decree  in  foreclosmre  through  a  slip  in  the  proceedings,  will  be  re* 
quired,  as  a  condition  for  relief,  to  pay  his  proportion  of  the  mortgage 
debt,  less  the  amount  of  the  rents  and  profits  of  his  interest  received  by 
the  mortgagee,  who  purchased  at  the  foreclosure  sale  and  went  into  po*> 
■enion  thereunder.  Johnston  v.  San  Francisco  Savings  Union,  129. 
See  Ejectment;  Homesteads,  6. 

MUNICIPAL  BONDS. 
See  Municipal  Corporation8,  3-& 

MUNICIPAL  CORPORATIONS. 

1.  An  Interest  in  the  Streets  of  the  Cmr  or  New  Yokk  mat  vm 

Granted  in  PERPETumr,  and  irrevocably,  by  the  city  authorities.   PeO' 
pie  V.  O'Brien,  684. 

2.  Special  Meeting  of  a  Board  of  Scpertisors  will  bb  Presumed  to 

HAVE  BEEN  Legallt  Called.     Ticmey  v.  Brown,  679. 

5.  Negotiable  County  Bonds  are  Valid  in  Hands  of  Bona  Fide  Pur- 

chasers for  Value,  notwithstanding  there  were  such  irregularities  in 
calling  and  holding  the  elections  authorizing  their  issue  that  if  the  ques- 
tion of  their  validity  had  been  raised  in  the  proper  manner  and  at  the 
proper  time  they  would  have  been  held  invalid.  State  v.  Commissioners, 
669. 
4.  Contract  bt  Cttt,  and  Additional  Bonds  Issued  and  Deposited  bt 
It  thereunder,  are  Both  Void,  where  a  city  in  Kansas  refunds  a 
portion  of  its  outstanding  bonded  indebtedness  at  sixty  cents  on  the 
dollar,  under  chapter  89  of  the  laws  of  1877,  which  permits  it  to  refund 
such  indebtedness  at  that  rate  only,  and  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  it  enters  into  a  contract  with  the  holders  of  the 
original  bonded  indebtedness  to  issue  still  other  and  additional  bonds  on 
the  same  bonded  indebtedness,  and  to  deposit  such  additional  bonds  with 
a  third  party  to  be  afterwards  delivered  to  the  holders  of  the  original 
bonded  indebtedness,  and  to  become  valid  and  binding  instruments  upon 
certain  contingencies;  nor  are  they  valid  under  chapter  50  of  the  laws 
of  1879,  because  the  bonds  were  not  issued  in  conformity  with  that  act; 
nor  valid  under  chapter  67  of  the  laws  of  1873,  because  the  city  council 
never  took  action  as  provided  under  such  act,  and  the  bonds  were  not 
issued  thereunder.     Brown  v.  Atcluson,  515. 

6.  Party  Who  Receives  Benefit  under  Contract  Entered  into  in  Good 

Faith  between  Corporation,  Public  or  Private,  and  Individual, 
but  which  contract  is  void  in  whole  or  in  part  because  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it,  or  to  enter  into  it  in 
the  manner  in  which  it  was  entered  into,  but  which  is  not  immoral,  in- 
equitable, or  unjust,  and  which  is  performed  in  whole  or  in  part  by  and 
on  the  part  of  one  of  the  parties,  and  the  other  party  receives  benefits " 
by  reason  of  such  performance,  over  and  above  any  equivalent  rendered 
in  return,  and  these  benefits  are  such  as  one  party  may  lawfully  render 
and  the  other  party  lawfully  receive,  will  bo  required  to  do  equity 
toward  the  other  party,  by  either  rescinding  the  contract  and  placing 
him  in  statu  qua,  or  by  accounting  to  him  for  all  benefits  received  for 
which  no  equivalent  has  been  rendered  in  return;  and  all  this  should  be 
done  as  nearly  in  accordance  with  the  terms  of  ttia  contract  as  the  law 
•nd  equity  will  permit.     Id. 
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6.  MuincrPAL  Corporation  will  be  Reqitired  to  Accoxmr  to  Holders  ot 
ORiorMAL  Bonded  Indebtedness  for  All  Benefits  Received  bt  It 
under  Contract  to  re-fund  the  bonds,  which  is  void  because  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it  in  the  form  in  which  it 
was  made,  where  the  contract  is  not  inequitable  or  unjust,  or  otherwise 
illegal,  and  has  been  performed  by  such  holders,  and  under  which  the 
corporation  has  received  benefits  which  it  might  lawfully  have  received, 
and  for  which  it  has  rendered  no  equivalent.    Id. 

See  Corporations;  Franchises;  NuiaANCE,  6,  6. 

MURDER. 
See  Criminal  Law. 

NEGLIGENCE. 

1.  NSOLIOBNCE  IS  THE  OmISSION  OF  CaRB  OR  CauIION  IN  What  Wb  Doj 
bnt  where  there  is  no  duty  to  be  cautious  and  vigilant,  there  can  be  no 
negligence  in  the  legal  sense  of  the  term.     Morris  v.  Brown,  751. 

5.  QiTESTioN  OF  Contributory  Nbgliqencb  is  to  bb  Determined  bt  Jury, 

and  not  by  the  court,  when  the  testimony  leaves  th*  question  in  doubt. 
City  R.  R.  Co.  V.  Lee,  798. 

t.  Opinion  as  Evidence  on  Question  of  Contributory  Neoligencb.  — In 
an  action  against  a  railroad  company  for  causing  the  death  of  an  em- 
ployee  who  was  on  a  hand-car  at  the  time  that  it  came  in  collision  with 
an  extra  train  of  defendant's,  causing  the  accident,  the  defendant  may 
ask  a  witness,  who  was  a  co-employee  and  on  the  hand-car  at  the  time, 
and  who  had  testified  to  all  the  facts  relating  to  the  matter  in  dispute, 
whether  deceased  had  sufficient  time  to  jump  from  the  hand-car  before 
the  collision  happened.     Quinn  v.  New  York  etc.  R.  R.  Co.,  284. 

4.  Evidence  —  Inconsistent  Statements  or  Conduct  of  Witness.  — In  an 
action  against  a  railroad  company  for  causing  the  death  of  an  employee, 
after  the  superintendent  of  the  company  has  testified  that  the  rules  and 
regulations  in  force  at  the  time  of  the  accident  were  the  best  that  could 
be  devised  for  such  exigencies,  he  may  be  asked  on  cross-examination  if 
be  has  not  issued  new  rules  and  orders  since  the  accident,  to  show  incon- 
sistency  in  his  testimony.     Id. 

6.  Negligence  of  Third  Party  will  not  be  Imputed  to  Plaintiff  seek- 

ing damages  for  injury  occasioned  by  defendant's  negligence,  where 
plaintiff  was  injured  without  his  personal  fault  while  riding  in  a  private 
conveyance  under  the  sole  control  and  charge  of  the  owner  and  driver, 
who  was  a  fit  person  to  manage  horses,    Brannen  v.  Kohomo  etc.  Co.,  411. 

6.  Where  the  Issue  is  Negligence,  It  must  be  Alleged  and  Made  to 

Appear  from  the  Evidence  that  plaintiff  was  not  guilty  of  negligence 
contributing  to  the  injury,  and  if  from  the  whole  evidence  it  cannot  be 
determined  whether  or  not  he  was  free  from  such  negligence,  he  cannot 
recover,  unless  the  defendant  be  chargeable  with  willful  wrong.     Id. 

7.  Willful  Wrong  Which  will  Justify  Recovery,   notwithstanding 

Contributory  Negligence,  exists  where  there  is  an  express  intent  to 
commit  the  injury.  It  may  also  exist  where  there  is  a  constructive  or 
implied  intent,  as  where  the  act  which  produced  the  injury  is  done 
under  circumstances  such  as  evince  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  injury  complained  of,  or  whore 
it  is  committed  under  such  circumstances  that  the  natural  and  proba^ 


960  Index. 

ble  consequenoes  of  the  act  would  be  to  produce  the  injtuy;  otherwis* 
there  is  no  such  willful  wrong.     Id. 

8.  Nbolioence  —  Etidenck  of  Charaotsr  akd  Extent  ot  Injitrtin  Ao 
TioN  FOR  Damages. — In  such  action,  for  the  purpose  of  showing  the 
character  of  his  injury  and  the  nature  and  intensity  of  his  sufTcring, 
plaintiff  may  show,  after  stating  how  accident  occurred  and  the  manner 
and  extent  of  his  injury,  that  after  he  had  extricated  himself  from  the 
collision  causing  the  injury,  ho  had  proceeded  in  his  disabled  condition 
about  one  quarter  of  a  mile  along  the  track  to  flag  a  train,  and  prevent 
its  running  into  the  wreck;  that  he  had  so  done  believing  it  to  be  his 
duty  as  brakcman;  that  in  doing  such  act  he  had  suffered  great  pain, 
and  after  flagging  the  train,  became  unconscious,  and  remained  so  till  the 
next  day.  Evanxville  etc.  R.  R.  Co.  v.  Otiyton,  458. 

8m  Common  CARRiEita;  Estoppel,  2;  Master  and  Servant;  Railroads. 

NEGOTIABLE  INSTRUMENTS. 

L  Maker  of  Promissort  Note  Who  Signs  It  without  Reading,  or 
HAVING  It  Read  to  him,  no  fraud,  deceit,  or  misrepresentation  beinjf. 
practiced  by  which  he  was  induced  to  do  so,  cannot  defeat  an  action  on 
it  by  an  assignee,  under  the  plea  of  rum  eat  factum,  because  he  did  not 
know  it  was  made  payable  to  a  partnership  and  not  to  an  individual 
partner  with  whom  he  was  dealing,  and  against  whom  he  claimed  a 
set-off.     Cannon  v.  Lindsey,  38. 

Si  Ck>N8n}ERATiON  OF  NoTE  IS  NOT  ILLEGAL  when  it  is  given  by  an  agent  of  a 
county  treasurer,  whom  the  latter  had,  without  authority  of  law,  ap« 
pointed  to  conduct  the  office,  to  secure  the  repayment  of  moneys  pre- 
viously misappropriated  by  such  agent.  Board  qf  Supervisors  v.  AU 
ford,  637. 

5.  Bill  of  Exctlanoe  or  Check  Specifting  No  Time  of  Payment  is  pay- 

able on  demand.     Parker  v.  Reddich,  646. 

4.  Presentment  for  Payment  of  a  Bill  or  Check  Payabi-b  on  Demani> 
must  be  within  a  reasonable  time.     Id. 

0.  What  is  Reasonable  Time  within  Which  to  Present  Bill  or  Check 
for  Payment  is  a  question  of  law  to  be  determined  by  the  court  when 
the  facts  are  ascertained.  Delay  in  such  presentment  cannot  be  reason< 
able  if  it  i**  more  than  is  fairly  required  in  the  ordinary  course  of  busi- 
ness, without  special  iucouveuienco  to  the  holder,  or  by  the  special 
circumstances  of  the  case.     Id. 

6.  Presentment  for  Payment  when  the  Drawee  of  a  Bill  Lives  in  a 

Different  Place  from  That  in  Which  It  is  Drawn,  and  the  in- 
strument must  be  sent  by  mail  for  presentment,  must  be  by  mailing  ife 
the  next  day  after  it  was  received  by  the  holder.     Id. 

7.  Paper  Payable  on  Demand  may  be  Put  in  Circulation,  but  its  Ulti- 

mate Presentment  fob  Payjient  cannot  be  delayed  beyond  a  reason- 
able time  by  successive  transfers,  any  more  than  it  can  by  being  locked 
up  or  held  an  xinreasonable  time  by  the  first  or  any  successive  holder.  Id. 

%.  Delay  in  Presenting  a  Check  for  Payment,  THoucm  Sufficient  to 
Release  the  Indobser  thereof,  will  not  Relieve  the  Drawer 
from  liability,  unless  he  shows  that  he  was  injured  thereby.     Id. 

§,  Negotiable  Instruments. — Bona  Fide  Purchaser  of  Negotiable  Bill, 
Bond,  or  Note,  Acquires  Good  Title  thereto,  although  he  buys 
from  a  thief,  if  he  pays  value  for  it  without  notice  of  the  infirmity  of 
his  vendor's  title.     East  Birmingham  L.  Co.  v.  Dennis,  73. 
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to.  Cebthtcatb  ov  Cospobatb  Shakes  of  Stock,  in  Ordinary  Form,  is 
NOT  Negotiable  Paper,  notwithstanding  a  custom  or  usage  among 
stockbrokers  to  the  contrary;  and  an  innocent  purchaser  for  value  of  such 
certificate,  although  indorsed  in  blank  by  the  owner,  obtains  no  better 
title  to  the  stock  than  his  vendor  had,  in  the  absence  of  all  negligence 
on  the  part  of  the  owner.     Id. 

11,  Vendor  of  Negotiable  Bonds  or  Notes  Who  Assigns  Them  "  without 
Recourse  "  is  Liable  on  Implied  Warranty,  in  the  absence  of  express 
representation,  for  any  deficiency  between  the  amount  apparently  due 
upon  the  face  of  the  instrument  and  the  amount  legally  collectible  upon 
i^  although  the  deficiency  arises  from  a  successful  interposition  of  the 
defense  of  usury  whereby  the  collection  of  interest  on  the  note  is  de« 
feated.    Drennan  v.  Bunn,  354. 

12.  Vendor  op  Negotiable  Note  is  Concluded  by  Judgment  Obtained 
IN  Suit  of  Which  He  had  Due  Notice,  between  his  vendee  and  the 
payor  of  the  instrument,  and  in  which  suit  the  defense  of  nsury  was  set 
ttp,  although  Euch  vendor  was  not  expressly  requested  to  take  charge  of 
the  Buit,  and  the  note  was  sold  "  without  recourse."    Id. 

See  Agency,  3;  Pledge,  5;  Usury. 

'     •  NEW  TRIAL. 

Hxw  Trial  mat  be  Granted  where  Verdict  is  against  Instructions 
OF  Court.  Instructions,  whether  right  or  wrong,  constitute  the  law  ot 
the.  case,  and  it  is  the  duty  of  the  jury  to  follow  them.  Crane  ▼.  Chteagt 
etc  Ii'pCo.t  479. 

NOTICE. 

Possession  as  Notice  op  Equitable  Title.  —  If  Grantor  Remains  ik 
Possession,  this  is  not  sufficient,  as  against  his  recorded  deed,  to  put  in- 
tending purchasers  on  inquiry  to  ascertain  whether  the  deedVas  fraudu- 
lent, or  whether  the  grantor  retains  any  interest  in  the  land.     Hafixr  r. 

StrangCt  659. 

See  Agency;  Pledge. 

NUISANCE. 

1.  Continuino  Nuisance — Damages — Averment  of  Request  to  Removb 
Same.  —  Where  a  party  comes  into  possession  of  land  as  grantee  or 
lessee  with  an  existing  nuisance  upon  such  land,  and  he  merely  permits 
the  nuisance  to  remain  or  continue,  he  cannot  be  held  liable  in  action  for 
damages  until  he  has  been  first  notified  or  requested  to  remove  the  nui- 
sance.     Oroffv.  AnkenHirandt,  342. 

S.  Nuisance.  —It  is  Necessary  to  Aver  that  the  Natural  Flow  of 
Water  has  been  Obstructed,  in  action  for  obstructing  water  and  over- 
flowing plaintiflf 's  land,  for  otherwise  the  complaint  is  susceptible  of  the 
construction  that  the  waters  whose  flow  was  obstructed  were  such  as 
the  owner  of  the  servient  tenement  was  under  no  obligation  to  receive. 
Id. 

%,  Measure  of  Damages.  —Where  the  Nuisance  w  not  Necessarily  a 
Permanent  One,  but  may  bo  abated  at  any  time  by  the  defendants,  the 
measure  of  damages  is  a  depreciation  of  rental  value  while  the  nuisance 
existed,  in  a  case  where  the  alleged  nuisance  was  the  rendering  of  plain- 
tiff's dwelling-house  uninhabitable  by  reason  of  foul  and  unhealthy  odon 
emitted  from  defendants'  stock-yards.  Bltively  v.  Cedar  R.  etc  Co.,  471. 
Am.  St.  Rkp.,  Vol.  VII.— 61 
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i.  It  IS  No  Defense  that  Nittsancs  was  Necbssabt  to  the  Operatiov 
OF  Railroad  bt  Defendants,  in  a  case  where  the  alleged  injnry  was 
to  plaintiff  'b  dwelling-house,  caused  by  the  proximity  to  atock-yarda,  and 
the  otlora  complained  of  were  unwholesome,  threatening  the  health  of 
the  inmates  of  the  house,  it  not  being  shown  that  they  were  unavoidable, 
or  that  the  yards  might  not  have  been  located  at  another  place  on  the 
road  with  equal  convenience  to  the  road  and  its  patrons.     Id. 

6.  Nuisance,  Power  of  Munictpal  Corporation  to  Declare  What  is  a. — 
A  municipal  corporation  cannot  make  that  a  nuisance  which  is  not  such 
in  fact;  therefore  aa  ordinance  which  declares  that  "  all  hog-pens,  or 
lots  now  used  as  such,  are  hereby  declared  a  nuisance,  and  shall  be 
abated,"  is  too  broad  and  sweeping  in  its  provisions,  and  is  invalid.  Ex 
parte  O'Leari/,  640. 

6.  Corporations.—  Failure  on  Part  of  Municipal  Corporation  to  Pro- 

vide Means  for  abating  a  nuisance  wholly  on  private  property,  and 
caused  by  the  act  of  the  owner  alone,  or  the  omission  of  its  officers  to 
abate  the  nuisance  when  the  means  are  provided,  gives  no  cause  of  action 
against  the  corporation  to  one  who  is  injured  by  such  neglect  of  duty. 
Jamea  v.  Trustees,  6S9. 

7.  Petvatk  Citizen  can  only  Abate  Pubuo  Nuisance  when  It  Beooiies 

Obstruction  to  the  exercise  of  his  private  right.  But  when,  by  inter- 
fering  with  and  causing  a  deprivation  of  the  enjoyment  of  his  private 
right,  it  becomes  as  to  him  a  private  nuisance,  he  may  abate  it.  Brown 
r.  DeGroff,  794. 

OFFICE  AND  OFFICERS. 
Powers  of  Fish  Inspector  Judicial.  — The  power  of  a  fish  inspector  to 
determine  the  quality  and  hcalthfulness  of  fish  offered  for  sale  m  die 
nuu-kets  of  a  city,  and  if  found  to  be  unwholesome  or  unfit  to  be  eaten, 
to  condemn  and  destroy  it,  is  judicial  in  its  nature,  and  he  is  not  iiabla 
to  any  one  in  an  action  for  damages,  however  erroneously,  ignorantly, 
negligently,  or  carelessly  he  may  act  in  the  exercise  of  such  power,  pro- 
Tided  he  acta  within  his  jurisdiction.  Path  v.  Koeppel,  867. 
See  Bonds;  Justices  of  the  Peace. 

PARENT  AND  CHILD. 
Aixipted  Child  is  EIntttled  to  Succeed  bt  Inheritance  to  Estate  of 
Adopting  Parent,  under  sections  227,  228,  and  1386  of  the  Civil  Code 
of  California,  which  provide  that  the  adopted  child  shall  be  "regarded 
and  treated  in  all  respects  as  the  child  of  the  person  adopting,"  and  shall 
"  have  all  the  rights  and  be  subject  to  all  the  duties  of  the  legal  relation 
of  parent  and  child."    Newman  a  Estate,  146. 

See  Fraudulent  Convetanoes. 

PARTNERSHIP. 
1.  Partnership.  — One  Member  of  Partnership,  whether  then  EbnsTiNO 
OR  Dissolved,  cannot  Appropriate  the  firm  assets  by  transferring 
them  in  satisfaction  of  his  individual  debt  without  the  authority  or  con- 
■ent  of  his  copartners.  Such  transaction  is  a  fraud  on  the  latter,  and 
does  not  divest  the  title  of  the  partnership  in  favor  of  the  eeparate  cred- 
itor, whether  he  knew  it  to  be  pauiinership  property  or  not.  Ckumon 
▼.  Lmdtey,  38. 
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2.  Set-off,  — In  Action  on  Pabtnership  Demand,  whether  Brought  in 

Name  of  Partnership  or  their  assignee,  the  defendeint  cannot  set  ofif 
against  the  partnership  demand  an  individual  debt  due  him  from  one  of 
the  partners.     Id. 

3.  Funds  MiaAPPROPEiATED  bt  One  Partner  to  the  Payment  of  his  In. 

DIVIDUAL  Debts  may  be  recovered  back,  if  needed  for  firm  purposes, 
and  if  paid  to  a  creditor  who  had  knowledge  of  the  misappropriation  at 
the  time  he  received  payment,  and  the  misappropriation  waa  without 
the  assent,  express  or  implied,  of  the  other  members  of  the  firm.  Daviea 
V.  AtUmon,  373. 

4.  Funds  op  a  Partnership  Misappropriated  to  the  Payment  of  thb 

Debts  of  a  Member  of  the  Firm,  with  the  Assent  of  the  Other 
Members,  cannot  be  recovered,  unless  the  partnership  is  insolvent,  and 
the  moneys  thus  misappropriated  are  required  to  discharge  its  obliga* 
tions.  Id. 
6.  Laches.  —  It  is  unreasonable  to  delay  nearly  two  years  after  knowledge  of 
the  misappropriation  by  a  partner  of  the  firm's  money  to  the  payment 
of  his  debts  before  bringing  action  for  its  recovery.     Id. 

6.  Evidence.  —  In  Action  to  Recover  Money  on  the  Ground  that  It  was 

Misappropriated  by  a  Partner  to  the  Payment  of  his  Individual 
Debt,  the  plaintiff,  before  he  can  succeed,  mugt  prove  that  the  moneys 
withdrawn  by  such  paitner  were  in  excess  of  the  sums  which  he  was 
entitled  to  draw  from  the  partnership  on  his  individual  account.     Id. 

7.  In  Case  of  an  Execution  against  One  only  of  Several  Partners,  the 

proper  mode  is  to  levy  upon  and  sell  such  partner's  interest  in  the  whole 
of  the  partnership  effects,  and  not  in  specific  articles  of  the  pau*tnership 
property.     Oerard  v.  Bates,  350. 

8.  Partner  is  Necessary  Party  to  Bill  for  Accounting,  where  by  sale  on 

execution  only  part  of  his  interest  in  the  partnership  is  disposed  of,  and 
the  purchaser  seeks  for  a  settlement  and  adjustment  by  such  bill  of  the 
partnei-ship  affairs.     Id. 

9.  Sale  of  Partnership  Property  on  Execution  —  Injunction.  —  Interest 

of  one  partner  in  goods  or  property  of  the  firm  may  be  seized  and  sold 
on  execution;  but  specific  articles  of  partnership  property  cannot  be 
levied  upon  and  sold;  and  if  the  officer  seeks  to  sell  such  specific  arti. 
cles,  the  other  partners  may  enjoin  the  sale  or  delivery  of  the  articles. 
Williams  v.  Lewis,  403. 

10.  Estoppel.  —  Declarations  of  One  Partner  that  Property  Levied  on 
and  Sold  under  Execution  is  the  individual  property  of  another 
partner,  for  the  satisfaction  of  whoso  debt  it  is  taken,  when  made  with- 
out the  knowledge  of  the  copartners,  do  not  estop  the  firm  from  asserting 
that  it  was  partnership  property;  aud  notice  to  one  partner  that  prop- 
erty was  about  to  be  so  sold,  Apd  his  acquiescence  in  the  sale,  do  not 
estop  the  partnership  from  asserting  its  claim  thereto.     Id. 

11.  In  junction  —  Tender.  —  Sale  of  Partnership  Property  under  Exe- 
cution MAY  BE  Set  Aside,  and  purchaser  of  such  property  may  be  en- 
joined from  its  removal  where  it  has  been  wrongfully  sold  to  and  pur- 
chased by  him  at  such  sale;  nor  is  it  necessary  in  such  suit  to  tender 
to  the  purchaser  the  price  paid  by  him  for  the  property,  and  it  makes  no 
difference  that  a  remedy  at  law  by  way  of  replevin  for  the  property 
might  be  brought.     Id. 

PERJURY. 
See  Criminai.  I^w. 
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PHYSICIANS. 

1.  Action  is  Onb  Sounding  in  Tokt  and  not  upon  Contract,  when  the 

complaint  alleges  as  the  gravamen  of  the  action  that  the  defendant  dis- 
regarJod  his  duty  in  the  premises  by  negligently,  wrongfully,  and  care- 
lessly failing  to  make  a  proper  diagnosis  of  the  plaintiff's  disease,  and  to 
prescribe  proper  remedies  therefor,  although  it  also  aihges  an  implied 
contract  of  the  defendant  to  treat  the  plaintiff  in  a  skillful  and  proper 
manner.     Nelson  v.  Ilarrimjton,  900. 

2.  Pht.sician  or  Surgeon  is  Bound  to  Exercise  Such  Reasonable  Cars 

AND  Skill  as  is  usually  possessed  and  exercised  by  physicians  and  but- 
geons  in  good  standing,  of  the  same  sy.stem  or  school  of  practice,  in  the 
vicinity  or  locality  of  his  practise,  having  duo  regard  to  tlie  advanced 
state  of  medical  or  surgical  science  at  the  time,  where  he  holds  himself 
out  and  accepts  employment  as  such  physician  or  surgeon,  whether  he 
has  been  duly  licensed  or  not.  Id. 
S.  To  Constitutb  System  of  Practlsb  a  School  of  Medicine,  it  must  have 
rules  and  principles  of  practice  in  respect  to  diagnosis  and  remedies, 
which  each  member  is  supposed  to  observe  in  any  given  case.     Id. 

4.  Clairvoyant  Physicians  are  Bound  to  Treat  Patients  with  Ordi> 

NARY  Skill  and  knowledge  of  physicians  in  good  standing  practicing 
in  that  vicinity,  although,  not  having  any  fixed  principles  or  formulated 
rules  for  the  treatment  of  diseases,  they  cannot  be  regarded  as  consti- 
tuting a  school  of  medicine.     Id. 

5.  Clairvoyant  Physician  Sued  for  Malpractice  cannot  be  Heard  to 

Chargb  wrru  Negligence  the  patient's  father,  because  the  latter,  with 
full  knowledge  of  the  defendant's  methods  of  diagnosis  and  prescription, 
employed  him  to  treat  his  son.     Id. 

6.  Deposition,  when  not  Admissible  as  Evidkncb  in  Chief.  — In  an  action 

against  a  physician  for  malpractice,  a  deposition  of  the  plaintiff's  father, 
taken  in  a  suit  brought  by  the  latter  against  the  defendant  for  loss  of  his 
son's  services  by  the  same  malpractice,  is  not  admii^sible  as  evidence  in 
chief  against  the  plaintiffl     Id. 

See  Witnesses,  2. 

PT^EADING  AND  PRACTICK 

1.  Where  Extra-professional  Statements  are  Made  by  Counsel  vs  Ai>- 

dressing  Jury,  there  is  no  error  if  matter  is  set  right  by  court  in  snch 
manner  that  no  harm  could  have  resulted.  Evanaville  etc  R.  R.  Co,  r, 
Guyton^  458. 

2.  RKBiARKs  of  Counsel  Promptly  Disapproved  by  Court,  and  Counter* 

acted  by  the  charge  of  the  court  to  the  jury,  are  not  ground  for  re« 
versal.     Nelson  v.  Harrington,  9O0.     • 

3.  Party's  Pleading  is  to  be  Taken  Most  Strongly  against  Himself, 

and  most  favorably  to  his  adversary.     Chaff -v.  Anienbraridt,  342. 

4.  Pleading  and  Practice.  —  Duplicity  or  Redundancy  is  not  ground  of 

demurrer,  except  in  the  case  of  dilatory  pleas.    Cannon  v.  Lindsey,  38. 

6.  Demurrer.  —  Where  Replication  is  Filed  to  a  Plea,  and  the  replica- 
tion is  demurred  to,  the  demurrer  will  be  carried  back  and  sustained  to 
the  plea  itself,  if  that  is  defective.     Shaluclcy  v.  Field,  617. 

0.  Pleading  and  Practice.  —  Party  Setting  up  Affirhattvs  Defense  has 
the  burden  of  proof  to  show  it  true.  Little  Pittsburg  etc  Co.  v.  LUtie  Chi^ 
«tc  Co,,  228. 
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I.  Plxasiko  and  Pbactice.  —  Pabty  mat  Dzsr  wholly  the  wrong  wifli 

which  he  ia  charged,  putting  the  party  alleging  it  to  the  proof,  relying 
npon  his  inability  to  make  such  proof  of  any  part  of  the  whole  wrong. 
But  the  fact  that  the  complaining  party  does  succeed  in  proving  a  part 
only  of  all  the  wrongs  alleged  is  no  evidence  that  defendant  ia  surprised 
in  either  fact  or  law.  Id. 
€.  Answer,  Avebments  of,  when  Deemed  Denied.  —  Allegations  of  agency 
and  authority  pleaded  as  new  matter  iu  a  reply  are  to  be  deemed  to  be 
controverted  by  defendant  without  the  filing  of  any  pleading  or  affidavit 
denying  the  same,  under  section  86  of  the  Kansas  code,  which  does  not 
provide  for  any  pleading  to  the  reply,  except  a  demurrer,  and  section 
128,  which  provides  that  "the  allegation  of  new  matter  in  the  reply 
shall  be  deemed  to  be  controverted  by  the  adverse  party,  as  npon  direct 
denial  or  avoidance,  as  the  case  may  require,"  notwithstanding  section 
108,  which  provides  that  "  in  all  actions,  allegations  of  ...  .  any  ap- 
pointment or  authority  shall  be  taken  as  true,  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney." 
Continental  Ins,  Co.  v.  Pearce,  557. 

9.  Nonsuit  Improper  when.  —  Where  the  liability  of  a  defendant  corpora- 

tion, if  any,  must  arise  out  of  its  failure  to  perform  duties  imposed  by 
its  charter,  or  out  of  the  negligent  manner  in  which  it  performed  those 
duties,  and  the  facts  and  the  inferences  are  in  dispute,  a  nonsuit  should 
•  not  be  granted.     Keator  L.  Co.  v.  St.  Croix  B.  Co.,  837. 

10.  Bill  of  Exceptions  is  in  record,  notwithstanding  the  rendition  of  the 
judgment  and  the  approval  of  an  appeal  bond  intervened  between  the 
overruling  of  a  motion  for  a  new  trial  and  the  giving  of  time  within 
which  to  file  such  bill.     Louinville  etc.  Co.  v.  Wright,  432. 

II.  Practice.  — To  Bring  Instructions  into  the  Record  without  a  bill  of 
exceptions,  the  Indiana  statute  imperatively  requires  that  they  shall  be 
signed  by  the  judge  and  filed.  That  they  must  be  thus  filed  is  a  rule 
of  practice  esta*oli3hed  by  the  legislature,  which  the  supreme  court  can- 
not change:  R.  S.  1881,  sec.  533,  clause  6.     Id. 

12.  Instructions.  —  It  is  unnecessary  to  embody  all  the  law  of  the  case  in 
one  instruction;  and  where  a  rule  of  law  applicable  to  the  case  is  given  iu 
one  instruction,  it  is  not  necessary  to  repeat  it  in  another;  if  an  instruc- 
tion is  not  erroneous  as  to  the  law,  and  is  not  full  enough,  the  party  who 
thinks  it  faulty  should  submit  additional  instructions.     Id. 

13.  Instructions.  —  All  instructions  given  must  bo  considered  together,  and 
if,  so  considered,  they  correctly  and  intelligibly  state  the  law,  and  are 
not  confusing  to  the  jury,  the  judgment  will  not  be  reversed  because  of 
inaccuracy  of  some  particular  instruction.     Id. 

14.  AxTHOUQH  Instruction  is  Erroneous,  yet  if  it  appear  from  the  finding 
of  the  jury  that  it  was  a  harmless  error,  it  can  furnish  no  ground  of 
complaint.     Id. 

16.  It  13  No  Error  to  Refuse  Instruction  when  tliere  is  no  evidence  to 
which  the  same  is  applicable.     Evansville  etc.  li.  R.  Co.  v.  Ouyton,  458. 

16.  Instructions  should  State  Legal  Principles  Applicable  to  the 
Facts  of  the  Case,  and  not  Mere  General  Rules  of  Policy  which 
may  or  xa&y  not  be  wise  and  proper  in  the  conduct  of  a  particular  buai- 
ness.     Id. 

17.  If  Instructions,  Taken  as  a  Whole,  are  CJorrbct,  it  constitutes  no 
ground  for  reversal  that  a  portion  of  them  taken  separately  are  errone- 
COS.     S/iively  v.  Cedar  B.  etc.  Co.,  471. 
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18.  Though  Crarqe  Abstractly  Considered  bk  not  Strictlt  Correct, 
jet  if,  taken  ia  connection  with  the  circamstances  of  the  case  and  other 
instrnctious  given,  it  cannot  have  done  any  injury  to  the  party,  or  mis< 
led  the  jury,  it  will  not  be  ground  for  reversal.  Hemmlngway  v.  C/Ucago 
etc.  Co.,  823. 

19.  Confessions.  — Instruction  to  Jury,  asked  by  defendant's' counsel,  xo 
the  effect  that  they  "  may  consider  the  admissions  made  by  defendant, 
and  give  them  such  weight  as  they  may  deem  them  entitled  to  undei 
all  the  circumstances  of  the  case,  and  if  the  jury  believe  from  the  evi. 
dence  that  the  confessions  of  defendant  were  brought  about  by  fear, 
and  were  not  true,  they  will  disregard  them,"  shoold  not  be  refused. 
Ellis  V.  State,  634. 

20.  Error  in  Admitting  Evidence  may  be  Cured  by  Instruction  which 
withdraws  from  the  jury  the  consideration  of  the  evidence  so  admitted. 
SuUens  v.  Chicayo  etc  R'y  Co.,  501. 

21.  Error  in  Receiving  Immaterial  Evidence  is  Material,  when  the 
court  after  objection,  receives  it  as  material,  and  may  have  given  it 
weight  in  disposing  of  the  case.     Blodgett  v.  Abbot,  873. 

22.  Opinion  of  Trial  Court  is  not  the  "Findings."  Johnston  v.  San 
Francisco  Samngs  Union,  129. 

23.  Appeal  from  Judgment  will  be  Dismissed  if  not  Taken  within  Onb 
Year  after  the  entry  of  judgment,  as  provided  for  by  section  939  of  the 
Code  of  Civil  Procedure  of  California.  Udlbron  v.  Fowler  Switch  Canal 
Company,  183. 

84.  Practice.  —  Upon  Appeal  from  Ouder  Setting  Aside  Default,  su- 
preme court  will  not  consider  complaint  that  the  court  below  in  opening 
default  permitted  a  demurrer  to  be  Tiled  to  the  petition,  when  such  matter 
did  not  pertain  to  the  order,  and  the  remedy  was  by  moving  to  strike 
the  demurrer  from  the  files  and  the  court  below  has  not  determined  the 
right  to  demur.    Jeans  v.  Hennessy,  486. 

SS5.  When  Objection  to  Omission  of  Parties  may  be  Taken  on  Appeal.  — 
Where  the  parties  omitted  are  mere  formal  parties,  and  not  indispensa- 
ble to  a  decision  of  the  case  upon  its  merits,  it  will  bo  too  late  to  make 
objection  at  the  hearing;  but  where  the  rights  of  the  parties  not  before 
the  court  are  intimately  connected  with  the  matter  in  dispute,  so  that 
a  final  decree  cannot  be  made  without  materially  affecting  their  inter- 
ests, the  objection  may  bo  taken  at  the  hearing,  or  on  appeal,  or  on 
error.     Gerard  v.  Bates,  350. 

S6.  Practice  to  Remand  Cause  Generally  is  proper  if  decree  is  reversed 
for  variance  between  the  allegations  of  the  bill  and  the  proofs,  or  for  any 
reason  not  going  to  the  merits  of  the  cause;  otherwise,  where  upon  the 
merits  there  can  be  no  recovery.     Price  v.  Dime  Savings  Bank,  367. 

See  Attachment  and  Garnishment;  Criminal  Law;  Interpleadkrj 
Writs  of  Error. 

PLEDGE. 

1.  Sale  of  Pledged  Property  —  Notice.  —  At  common  law  the  pledgee  had 
no  right  to  sell  the  property  pledged  without  judicial  process,  unless  he 
gave  the  pledgor  reasonable  notice  to  redeem,  and  the  pledgor  was  also 
entitled  to  notice  of  the  pledgee's  intention  to  sell,  and  of  the  time  and 
place  of  sale.     McDowell  v.  Chicago  Steel  Works,  381. 

8.  Notice  of  Sale  of  Pledged  Property  is  not  Necessary  where  payment 
ia  demanded  of  the  pledgor,  and  the  instrument  in  writing,  by  which  th» 
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■ecnrity  pledged  is  assigned  and  transferred  to  the  pledgee,  speoiaUj 
authorizes  the  latter  to  sell  "at  public  or  private  sale  at  his  discretion," 
upon  default  being  made,  or  upon  the  expiration  of  a  certain  number  of 
days  after  default;  and  this  rule  applies  to  stock  so  pledged  as  coUateraL 
Id. 

5.  Laches — Estoppel.  —  Where  party  allows  a  sale  of  pledged  stock  to  stand 

for  six  years  after  it  was  made,  this  constitutes  such  serious  laches  as  to 
preclude  a  recovery;  and  where  in  addition  he  received  from  the  com* 
pany  the  difference  between  the  real  value  of  the  stock  and  what  it  sold 
for,  and  sued  iu  trover  after  demand  and  failure  to  obtain  it  for  his  stock 
note  as  having  been  satisfied  by  sale  of  the  stock,  he  is  estopped  from 
claiming  the  sale  to  be  void.     Id. 

4.  Discharge  of  Property  Held  as  Collatekal. — When  a  third  person 

pledges  his  property  as  security  for  the  payment  of  a  debt  or  obligation 
of  another,  such  property  will  stand  in  the  position  of  a  sxirety  of  the 
debtor,  and  any  change  in  the  contract  of  suretyship  which  will  dis- 
charge a  surety  will  release  and  discharge  the  property  so  held  as  col- 
lateral. This  rule  also  applies  to  mortgages  made  by  one  per&on  to  secure 
the  debt  of  another.     Price  v.  Dime  Sav.  Bank,  367. 

6.  SURBENBEB  AND  CANCELLATION  OV  OlD  NOTES  SeCURED  BT  COLLATERAL  IS 

Sufficient  Consideration  fob  New  Notes,  and  the  holder  by  such 
surrender  and  cancellation  puts  it  out  of  his  power  to  sue  on  the  indebt< 
edness  or  enforce  its  collection  until  the  maturity  of  the  new  notes.     Id, 

PROCESS. 
1.  Action  fob  Divorce  is  Proceedino  in  Rem,  so  Fab  as  It  Affects 
Status  of  Parties  and  the  custody  of  their  minor  children,  and  a  ser- 
vice of  summons  by  publication  on  a  non-resident  defendant  is  good. 
NevmiavLS  Estate,  146. 

5.  Amended  Affidavits  of  Service  of  Summons  by  Publication  may  be 

Received  by  Coubt  after  judgment  has  been  rendered  in  an  action  for 
divorce,  and  before  the  roll  is  made  up.     Id. 

PUBLIC  LANDS. 

1.  Public  Lands  —  Deed  to  Town  Site  by  Probate  Judoe. —  Execution  and 
delivery  of  a  deed  to  a  town  site  by  a  probate  judge,  acting  under  and 
by  virtue  of  the  United  States  and  territorial  town-site  statutes,  is  analo- 
gous to  the  granting  of  a  patent  by  the  governmental  land  department, 
and  the  same  presumptions  that  exist  in  favor  of  the  latter  also  exist  in 
favor  of  the  former.  Neither  can  be  impeached  collaterally,  nor  the 
regularity  of  the  proceedings  anterior  to  its  issue  called  iu  question  in 
an  action  of  law,  where  there  was  jurisdiction  to  dispose  of  the  land. 
Cliever  v.  Homer,  217. 

t.  Public  LAND^^  —  Collateral  Attack  on  Patknt.  —  Where  the  oCScers  of 
the  government  land  department,  while  acting  within  the  limits  of  their 
jurisdiction  in  issuing  a  patent,  err  in  respect  to  their  duty  as  to  question 
of  fact  or  law,  or  even  act  from  corrupt  motives,  the  patent  cannot  bo 
collaterally  attacked  for  such  cause,  if  upon  any  state  of  facts  the  patent 
might  have  lawfully  issued,  and  as  against  such  collateral  attack  the 
existence  of  sucli  necessary  facts  will  be  presumed.  Parties  aggrieved 
must  resort  to  direct  proceedings  to  set  aside  such  patent  Tlie  same 
rale  applies  to  a  deed  executed  by  a  probate  judge  acting  under  and  by 
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Tlrtae  of  the  United  States  and  Colorado  territorial  town-site  gtatntee. 
Id, 

%.  Public  Lakds.  —  Dked  Exectted  bt  Pbobate  Jitdok  assuming  to  act  un- 
der and  by  virtue  of  the  United  States  and  Colorado  territorial  town-site 
statutes,  reciting  that  entry  and  conveyance  were  made  under  and  by 
virtue  of  and  in  accordance  with  such  statutes,  and  that  the  grantee 
therein  is  entitled  to  the  land  as  the  rightful  occupant,  and  also  as  the 
owner  of  the  improvements  thereon,  is  sufficient  to  raise  a  presumption, 
in  an  action  of  ejectment  by  a  subsequent  grantee  from  another  probate 
judge,  that  the  necessary  initiatory  steps  were  taken  in  conformity  with 
law.  Nor  is  the  deed  open  in  such  action  to  attack  for  defects  or  omis- 
nons  in  such  initiatory  proceedings.  Id. 

4.  Pbiobitt  aw  Geajjt.  — Convktance  undeb  the  8wahp-lai4I>3  AcTsooold 
not  pass  title  to  anything  which  previously  to  those  acta  had  been  con> 
veyed  by  the  United  States.     Fuller  v.  Dauphin,  388. 

B.  Patent  Issued  by  United  States  to  Central  Pacific  Railroad,  ttndek 
Act  of  Congress  of  1862,  and  Amendatory  Act  of  1864,  is  not 
Conclusive  Evidencb  that  the  land  covered  by  the  patent  is  non-min- 
eral in  character;  and  one  who  claims  the  land  under  a  subsequent  min- 
ing patent  may  show,  in  an  action  by  him  against  a  grantee  of  the 
railroad  company,  that  the  land  is  mineral,  and  therefore  excepted  from 
the  operation  of  the  grant  to  the  company.     Id. 

RAILROADS. 

L  Im  Railroad  be  so  Constructed  and  Operated  over  Streets  of  City 
A&  Unreasonably  to  Obstruct  the  abutting  lot-owner's  means  of  egress 
and  ingress  from  and  to  his  lot,  or  if  he  suffers  special  and  substantial 
injury  by  having  smoke,  sparks,  or  cinders  thrown  into  his  house,  or  its 
walls  be  cracked  by  tho  movement  of  trains,  etc.,  he  may  recover  for  the 
damages  directly  resulting  from  such  causes.  Bat  before  the  road  is 
built,  and  while  it  is  yet  a  mere  matter  of  speculation  whether  any  such 
injury  will  result  to  the  adjoining  owners,  its  construction  will  not  be 
enjoined  merely  because  such  injuries  may  result.  Fulton  v.  Sliort  Route 
Co.,  619. 

%  Injunction.— Construction  of  Railroad  along  Street  is  not,  per  S]^ 
an  encroachment  upon  the  individual  right  of  the  abutting  lot-owner, 
and  whether  he  can  complain  depends,  not  upon  the  fact  of  its  existence, 
bat  the  manner  of  its  construction  and  operation.  If  he  is  thereby  de-  ■ 
prived  of  the  reasonable  use  of  the  street,  he  may  appeal  to  the  courts 
for  relief,  but  if  he  is  merely  inconvenienced,  or  suffers  some  remote  con- 
sequential injury,  it  is  damnum  absque  injuria.     Id. 

SL  Railroad  Cobipanies  —  Negligence Mere  Fact  that  Property  la 

Destroyed  or  Damaged  by  Fire  Originating  from  sparks  emitted 
from  locomotive  is  not  sufficient  to  fasten  a  liability  upon  the  railroad 
company,  but  proof  of  that  fact  raises  a  presumption  of  negligence, 
consisting  in  a  defect  in  the  construction  of  the  locomotive,  or  in  the 
appliances  used  to  prevent  accidents  from  escaping  sparks,  or  in  want  of 
care  in  its  management,  and  casts  on  the  company  the  burden  to  rebut 
the  presumption.    Louisville  <&  N.  li.  R.  Co.  v.  Reeae,  66. 

4.  Question  whether  Death  op  Per.son  was  Occasioned  by  Gross  Negli- 
OBNCE,  recklessness,  and  criminal  misconduct  of  the  employees  of  a  rail- 
road company,  ia  for  tho  jury,  and  not  for  the  court,  unless  the  evidence 
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to  that  end  is  perfectly  concloaive  and  overwhelming.  Dvarne  v.  CW- 
eago  <k  N.  W.  R'y  Co.,  879. 

6.  Whkrb  Railway  Train,  aiter  Passing  Highway  Crossing,  Imuedi* 

ATELY  Retttrns,  a  person  approaching  the  crossing,  and  having  no  reason 
to  expect  such  return  of  the  train,  is  not  1>ound  to  stop  and  look  and 
listen  before  attempting  to  cross  the  track.  Id. 
t.  Acts  of  One  Surprised  by  Sudden  Danger,  how  Judged. — The  law 
does  not  require  that  a  person  who  is  surprised  and  confused  by  a  sud- 
den danger  should  act  or  be  judged  according  to  any  strict  or  fixed  rule. 
Id. 

7.  Doty  of  Railroad  Company  where  Train  Passes  Crossing  and  Immx- 

DIATELY  Returns.  —  Where  a  train  passes  a  railway  crossing,  and  almost 
immediately  returns,  it  is  the  duty  of  the  company  to  have  warning 
given  to  persons  who  may  be  about  to  cross  the  track  in  the  mean  time. 
Id. 

8.  Railroad  Companies. — Corporation  Chartered  to  Build  "Railroad" 

Merely  has  Right  to  Elevate  It  wherever  the  character  of  the 
coontry  makes  it  either  convenient  or  essential  to  do  so.  Even  if  this 
right  were  questionable,  it  would  be  placed  beyond  doubt  by  an  amended 
charter  of  the  corporation  referring  to  city  ordinances  requiring  the 
road  to  be  elevated  at  the  street  crossings.  Fitlton  v.  Short  Boute  Co.,  619. 
8«e  Common  Carriers;  Franchises;  Mandamus;  Master  and  Servant) 
Statute  of  Limitations,  2;  Waters,  16-17. 

RECORDS. 

p0suo  Records,  Who  has  Right  to  Exabone  and  Make  Abstracts  or. 
—  Any  person  who  has  a  present  and  existing  interest  in  information  to 
be  obtained  from  the  public  records  in  any  county  office  has  a  right  to 
make  an  examination  of  suSh  records  to  the  extent  of  his  interest,  and 
to  make  copies,  abstracts,  extracts,  or  memoranda  therefrom,  under  sec- 
tion 172  of  the  Kansas  Compiled  Laws  of  1885,  which  provides,  with 
respect  to  county  officers,  that  "all  books  and  papers  required  to  be  in 
their  offices  shall  be  open  for  the  examination  of  any  person  ";  and  ha 
may  enforce  such  right  by  mandamus.     Boylan  v.  Warren,  65L 

RECOUPMENT. 
See  Set-off. 

REFEREES. 
See  Judgments,  6. 

REMAINDERS. 
See  Instates,  7. 

REPLEVIN. 

1.  Delivzbt  of  the  Property,  in  Replevin,  is  the  Primary  Object  tfk 
the  action.  The  value  is  to  bo  recovered  in  lieu  of  it  only  in  case  a  d*> 
livery  of  the  specific  property  cannot  be  had.     Svoantz  v.  Pillow,  98. 

I.  Alternativb  Judgment  against  Defendant  in  Replevin  does  wot 
Give  Him  Election  to  pay  the  assessed  value  of  the  property,  and 
ntain  it  as  his  own,  against  the  will  of  the  plaintiflF,  although  he  hu  ' 
given  a  bond  for  the  performance  of  the  judgment,  and  had  the  propertf 
restored  to  him  by  the  sheriff.     Jd. 
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IL  Pttbchaskr  from  Defendant  in  Replevin  of  Peoperit  in  Stht,  with 
•otnal  notice  of  the  litigation,  bnys  at  his  peril,  and  must  abide  the 
result  of  the  action  the  same  as  the  party  from  whom  he  got  bis  title. 
And  if  judgment  bo  afterwards  rendered  against  the  defendant,  and  aa 
execution  thereon  issued,  it  will  be  the  duty  of  the  sheriff  under  it  to 
take  the  property  from  such  purchaser,  notwithstanding  he  may  have 
paid  full  value  for  it.     Id. 

RES  ADJUDICATA. 
i)KJisioN  OF  Supreme  Coubt  ok  Former  Appeal  as  to  Cebtain  Qitestion 
Involved  Becomes  Law  of  Ca^e,  and  will  be  followed  on  a  second  ap> 
peaL    JohnaUm  v.  8.  F.  Savings  Union,  129. 

RESCISSION. 
See  Contracts;  Sales,  4. 

REWARDS. 

1.  Reward.  —  General  Offer  of  Reward  fob  Arrest  of,  with  Proof  to 
Convict,  Ant  Person  committing  a  specified  offense  is  a  promise  con- 
ditional on  doing  the  proposed  acts,  which,  by  performance,  becomes  a 
binding  contract,  the  offer  not  being  previously  revoked.  Central  It.  A 
B.  Co.  V.  CheatJiam,  48. 

SL  Reward.  — Railroad  Company  has  Implied  Power  to  Offer  a  general 
standing  reward  for  the  detection,  apprehension,  and  bringing  to  justice 
of  persons  who  may  obstruct  its  road,  or  otherwise  offend  against  its 
property  rights,  and  such  authority  is  incident  to  the  business  and  duties 
of  the  superintendent,  and  to  the  purposes  of  his  department,  and  con* 
sequently  is  within  the  scope  of  his  agecicy.     Id. 

8.  Reward,  — Printed  Circctlak  Which  Purports  by  its  Heading  to  bk 
Issued  in  Name  of  Railroad  Company,  offering  a  reward  for  the  arrest 
of  any  person,  with  proof  to  convict,  of  maliciously  obstructing  the  tracks 
of  the  company,  and  signed  by  its  superintendent  with  the  affix  of  the 
abbreviation  of  "superintendent"  to  his  signature,  is,  on  its  face,  the 
act  or  offer  of  the  company,  which  is  bound  thereby.     Id. 

4.  Reward.  —  A  Circular  having  been  Sent  by  Mail  to  Plaintiff  Suino 

TO  Recover  the  reward  in  response  to  a  letter  directed  to  the  superin- 
tendent, and  in  an  official  envelope  addressed  in  the  handwriting  of  his 
secretary,  the  presumption  is,  in  the  absence  of  rebutting  evidence,  that 
it  was  an  official  transaction.    Id. 

5.  Reward.  — On  Question  op  Ratification,  Facts  that  Circulars  werb 

Posted  at  various  public  places  on  the  line  of  the  railroad,  by  direction 
of  an  employee,  who  was  under  the  control  of  the  superintendent,  and 
remained  posted  for  several  months,  and  until  after  the  rendition  of  the 
service,  were  proper  to  go  to  the  jury,  as  tending  to  show  that  the  offi- 
cers of  the  company  were  cognizant  of  the  superintendent's  act  in  offering 
the  reward.    Id. 

t.  Reward.  —  Terms  of  Offer  Contained  in  a  Ciboular  beino  Generai^ 
the  offer  applied  equally  to  offenses  either  before  or  after  the  date  of  the 
circnlar.     Id. 

SALES. 

1,  Conditional  Sale.  — Written  Contract  for  Lease  of  a  piano  of  a  cer< 
tain  value,  subject  to  conditions  that  it  shall  be  paid  for  by  the  party  in 
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possession  in  certain  monthly  payments;  that  in  default  of  such  pay- 
•  ments  the  piano  should  either  be  returned  to  the  owner  or  interest  paid 
on  such  deferred  payments,  at  his  election;  that  the  piano  shall  not  bo 
removed  from  the  premises  without  the  consent  of  the  owner;  that  no 
agreement  of  sale  is  implied,  nor  shall  a  sale  or  purchase  be  deemed 
valid,  without  the  written  receipt  of  the  owner,  —  is  a  conditional  sale, 
and  not  a  chattel  mortgage,  under  which  the  vendor  can  recover  posses- 
sion of  the  piano  for  failure  to  comply  with  the  conditions  of  the  sale, 
or  recover  from  the  purchaser  of  such  vendee  who  purchased  with  full 
knowledge  of  the  nature  and  character  of  his  vendor's  title,  Oerow  ▼. 
Castello,  260. 

2.  Sales.  — Title  to  Personal  Property  may  Pass  to  Vendee  without  fix- 
ing an  absolute  price,  if  the  circumstances  attending  the  transaction 
satisfactorily  show  such  to  be  the  clear  intention  of  the  contracting 
parties.     Greene  v.  Lettns,  32. 

S.  Sale. — Title  at  0^'CE  Passes  on  Sale  and  Deliveeyop  Horse  to 
BuTER  for  a  reasonable  price  to  be  afterwards  agreed  on,  and  the  fact 
that  the  parties  cannot  agree  afterwards  on  a  reasonable  price  makes  no 
difference.     Id. 

4.  One  Who  Rescinds  a  Contract  oir  Sale  for  Fraud  Practiced  on  Hm, 
and  offers  to  return  to  the  vendor  the  property  purchased,  is  not  obliged, 
on  refusal  of  the  vendor  to  receive  the  property,  to  keep  it  tmtil  tho 

*  termination  of  the  controversy  between  them.  He  may  either  retain  the 
property  as  agent  of  the  vendor,  or,  after  notice  to  him,  may,  in  good 
faith,  sell  it  on  his  account.  If,  however,  the  purchaser  gives  the  prop- 
erty away,  or  wantonly  sacrifices  it  by  selling  it  for  a  grossly  inadeqnato 
price,  he  must  account  to  the  vendor  for  the  difference  between  the 
price  received  and  the  reasonable  value  of  the  property,  less  the  expense 
of  keeping  it  up  to  the  time  of  the  sale.     Hambrkk  v.  Wilhins,  631. 

0.  Burden  of  Proof.  —Sale  of  Goods  Made  by  Known  Insolvent  Debtor, 
Giving  Preference  to  one  creditor  to  the  prejudice  of  others,  casts  on 
the  preferred  creditor  the  burden  of  proving  that  the  goods  were  ac- 
quired in  absolute  purchase,  and  at  a  price  not  materially  disproportion- 
ate to  their  fair  market  value;  but  he  is  not  bound  to  negative  the  reser- 
vation of  a  benefit  to  the  debtor.     Roswald  v.  Jlohbie,  23. 

SET-OFF. 

RSOOUPMENT.  —  In  AN  ACTION  ON  A  PROMISSORY  NoTE,  THE  DEFENDANT 
may  plead,  by  way  of  recoupment,  that  the  note  was  given  under  a  con- 
tract, by  the  terms  of  which  the  payee  was  to  furnish  wagons  to  be  sold 
by  the  maker  on  commission,  and  was  not  to  sell,  nor  furnish  to  be  sold, 
any  other  wagons  to  any  other  dealer  in  the  same  town,  and  that  the 
plaintiff,  after  furnishing  wagons  to  the  defendant,  and  receiving  there- 
for the  note  in  suit,  violated  his  agreement  by  furnishing  wagons  to 
other  dealers,  whereby  defendant  was  prevented  from  selling  the  wagon* 
famished  him  at  any  profit.  The  commissions  for  selling  may  furnish  a 
criterion  for  estimating  damages  sustained  by  the  defendant.  Andrt  ▼. 
Mmrow,  658. 

SHERIFFS. 
See  Executions. 

SLANDER. 
See  Libel, 
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statutes. 

1.  STA-nmc  Mmrr  kot  bk  Oivkn  Retroactite  Effbct  unless  its  Ungaag« 

expressly  requires  it.    People  v.  O'Brien,  684. 

2.  Character  of  a  Statitte  is  not  Determined  bt  its  Title,  but  by  its 

provisions,  unless  its  language  is  ambiguous,  in  which  event  its  title  and 
the  occasion  of  its  enactment  may  be  considered  to  assist  a  correct  un- 
derstanding of  its  terms,  hi. 
S.  Statute  Providino  Proceedinos  to  be  Taken  un  the  Dissolution  or  a 
Corporation  bt  Act  of  the  Legislature  hust  be  Oiybn  a  Prospeo- 
TiVE  Operation,  and  cannot  be  applied  to  a  corporation  so  dissolved 
prior  to  the  enactment  of  the  statute.    Id. 

See  Constitutional  Law;  Corpobation& 

STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Limitations  Begins  to  Run  against  Account  Stated  from 

Date  of  Statement,  where  an  open  account  is  verbally  stated  before 
the  items  comprising  it  are  barred.     Kahn  v.  Edwards,  141. 

SL  Statute  of  Limitations. — In  Action  against  Railroad  Company  for 
Obstructing  Water  and  Overflowing  Land,  the  right  of  action  does 
not  necessarily  accrue  from  the  time  the  obstruction  was  first  built,  and 
the  plea  of  the  statute  of  limitations  is  properly  withheld  from  the  jury 
when  it  ax)peaLrs  that  at  that  time  the  damages  could  not  have  been  fore- 
seen and  estimated  with  any  degree  of  accuracy,  but  depended  in  part 
on  the  seasons.     Sulkns  v.  Clucago  etc.  R'y  Co.,  501. 

8.  Statute  of  Limitations.  —  Entries  in  Depositor's  Bank-book  Consti- 
tute "Evidence  of  Indebtedness  in  Writing,"  within  the  meaning 
of  the  Illinois  statute  (section  16),  since  the  entries  having  been  made 
by  the  bankers,  they  charge  themselves  with  tho  money  deposited;  and 
where  the  liability  of  stockholders  must,  under  tho  charter  of  incorpora- 
tion, be  regarded  as  that  of  partners,  the  stockholders  occupy  the  same 
relation  to  the  creditors  as  the  bank  does,  so  far  as  the  statute  of  limita- 
tions is  concerned.     Slialuckij  v.  Field,  617. 

4.  Statute  of  Limitations  against  a  Tax  Title.  —  Section  539  of  the  code 
of  Mississippi,  declaring  that  three  years'  occupation  under  a  tax  title 
shall  bar  any  suit  to  recover  the  land,  does  not  protect  one  who  has  a  tax 
title,  as  against  a  subsequent  tax  sale  and  deed  of  the  same  lands.  Lewis 
v.  Seiblea,  649. 

See  Adverse  Possession. 

STREETS. 
See  Taxation. 

SUBROGATION. 
1  ■  Subrogation.  —  If  a  county  treasurer,  whose  agent  or  deputy  has  misap- 
propriated the  public  funds,  takes  a  note  from  such  agent  for  the  sum 
misappropriated,  with  a  third  person  as  surety  on  the  note,  the  county 
is  entitled  to  be  subrogated  to  the  treasurer,  and  to  enforce  the  note 
against  the  maker  and  his  surety.     Board  of  Supervisors  v.  Alford,  637. 

2.  Subrogation  ^^ight  to  of  Pubchaser  at  Void  Judicial  or  Execution 

'Sale. — One  who,  in  good  faith,  under  the  belief  that  he  is  acquiring  the 
title,  purchases  land  at  a  void  judicial  or  execution  sale,  and  whose  bid 
discharges  a  lien  on  the  land,  is  entitled  to  restitution  to  the  extent  of 
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the  lien  discharged,  before  the  defendant  in  the  void  proceeding,  or  his 
heirs,  can  recover  the  land  so  purchased  by  him.  Bnt  such  restitation 
oannot  be  aMrarded  to  such  purchaser  without  proof  that  his  bid  dis> 
charged  a  subsisting  lien  which  could  be  enforced  against  the  land. 
Meker  v.  Cole,  101. 

See  Vendor  and  Vendek. 

SURETYSHIP. 

1.  SoRKTY  WILL  BB  DISCHARGED  if  creditor  by  valid  and  binding  agreement 

without  the  assent  of  surety  gives  further  time  for  payment  to  the  prin* 
cipal  debtor.     Price  v.  Dime  Savings  Bank,  367. 

2.  Principal  and  Surett, — Where  Scrett's  Land  is  Levied  on  and 

Sold  under  £2xeoution  against  principal  and  surety,  and  the  principal 
buys  the  land,  his  purchase  inures  to  the  surety's  benefit,  since  it  was 
the  principal's  duty  to  discharge  the  execution.  Cfreen  v.  WintersTnilh, 
613. 

S.   SCRETLES  ON  THE  BOND  OF  THE  SaME  OFFICIAL  FOR  DiFEERENT  TeRM3.  — 

If  moneys  are  misappropriated  by  the  agent  of  a  county  treasurer,  and 
he  conceals  this  fact,  and  procures  moneys  and  exhibits  them  to  the 
county  officials  during  his  term  of  office,  and  also  during  one  or  more 
settlements  after  entering  on  the  discharge  of  his  duties  for  a  second 
term,  and  then  proclaims  the  misappropriation,  and  refuses  to  make  it 
good,  his  default  must  be  regarded  as  having  been  made  in  the  second 
term,  and  his  sureties  for  that  term  are  the  ones  who  are  answerable. 
Board  of  Supervisors  v.  Alford,  637. 
See  Bonds;  Exsootors  and  Adiqnistbatobs;  Sobbogaxion,  L 

SURVEY. 
See  Boundaries. 

TAXATION. 
Deobee  or  Foreclosure  of  Lien  of  Street  Assessment  cannot  bb  Col- 
laterally Attacked  by  one  who  claims  under  the  defendant  therein, 
by  showing  that  prior  to  the  decree  the  assessment  had  been  paid,  the 
decree  being  valid  on  its  face,  and  rendered  in  an  action  in  which  ths 
court  had  jurisdiction  of  the  subject-matter  and  of  the  person  of  the  de- 
fendant.    Wardv.  Dougherty,  151. 

See  Deeds,  4,  5;  Statute  of  LmiTATiONS,  4. 

TELEGRAPHS. 

1,  Aanas  bob  Breach  of  Contract  fob  Neolioent  Failure  to  Transmit 

AND  Deliver  Message  mat  be  Maintained  against  Telegraph  Com- 
pany by  one  to  whom  tue  message  is  sent,  and  the  actual  damages  sus- 
tained, including  the  money  paid  for  the  transmission  of  the  message, 
recovered,  where,  although  the  sender  had  no  authority  to  send  the  mes- 
sage, it  was  for  the  benefit  of  tlio  plaiatifif,  and  the  plaintiff  returned 
the  money  paid  for  the  transmission,  and  fully  ratified  the  transaction. 
West  v.  Western  Union  Tel.  Co.,  530. 

2.  Exemplary  Damages  may  be  Recovered  against  Telegraph  Company 

for  failure  to  transmit  and  deliver  message,  where  there  is  such  gross 
negligence  on  the  part  of  the  agents  of  the  company  as  to  indicate  wan- 
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tonneM  or  a  malicious  purpose  in  failing  to  transmit  and  deliver  the 
message.     Id. 
tk  Damages  for  Mental  Anoitish  or  SiTFrERiNa  Occasioked  bt  FAiLtntK  or 

TSLEORAl'U  COKPANY  TO  TRANSMIT  AMD  DELIVER  MESSAGE  AnNOUNCINO 

Death  of  the  plaintiff's  brother,  and  the  consequent  delay  in  the  an- 
nouncement, whereby  the  plaintiff  could  not  attend  the  funeral,  cannot 
be  recovered.     Id. 

TRADE-MARKS. 
I.  Trade-marks.  —  To  Constitute  Violation  ot  Right  of  Propertt  in 
Trade-mark,  it  is  not  necessary  that  the  trade-mark  itself  should  be 
imitated.  If  the  simulation  in  every  other  respect  be  such  as  to  destroy 
the  efficacy  of  the  trade-mark,  and  induce  the  public  to  believe  that 
the  manufactured  aurticle  is  that  of  the  real  owner  of  the  trade-mark,  it 
becomes  as  nmch  a  violation  of  property  as  if  the  trade-mark  itself  had 
been  used.     Avrry  v.  MeiJde,  604. 

1.  Trade-marks.  — Where  One's  Right  or  Propertt  in  Trade-mark  has 

been  Violated,  He  mat  Elect  to  claim  damages,  or  require  the  wrong- 
doer to  account  for  profits.  And  the  fact  that  the  injured  party,  in  an 
Action  in  equity  to  restrain  tlie  wrong-doer,  claimed  "damages"  will 
not  preclude  him  from  electing  to  take  the  "  profits,"  which  is  the  true 
criterion  of  damages  in  equity,  no  other  special  injury  being  alleged  or 
claimed;  nor  will  the  plaintiff  in  such  action  be  required  to  show  affirm- 
atively the  extent  of  his  injury,  but  the  court  will  assume  as  matter  of 
law  that  those  purchasing  the  simulated  goods  would  have  been  the  cus- 
tomers of  the  plaintiff  but  for  the  simulation.  Id. 
S.  Trade-marks.  — Laches  in  Prosecution  or  Claim  roR  PRorrrs  not  such 
as  to  preclude  relief  under  the  circumstances  of  the  particular  case.    Id, 

TRESPASS. 
L  BoCKDAKT — Trespass.  —  Every  one  must  know  the  boundaries  of  his  own 
land;  and  in  an  action  quare  clnusum  /regit  against  him  for  passing  bis 
own  boundaries  and  entering  the  land  of  another,  he  cannot  defend  by 
showing  his  ignorance  of  the  boundary  lines.  Whether  he  or  his  servant 
acting  within  the  scope  of  his  employment  committed  the  trespass  is 
immateriaL    Little  Pittsburg  etc  Co.  v.  Little  Clu^etc  Co.,  226. 

2.  Evidence.  —  Any  Circumstance  Attending  Commlssion  of  Trespass  or 

wrong,  although  not  set  forth  in  the  declaration,  may  be  given  in  evi- 
dence with  a  view  of  affecting  the  question  of  damages,  save  where  the 
circumstances  within  themselves  constitute  an  independent  cause  of 
action.    LouimiUe  etc  R.  R.  Co.  v.  Ballard,  600. 

TRUSTS  AND  TRUSTEES. 

L  Trust  does  not  Result  in  Favor  of  the  Grantor  in  a  Deed  when 
It  Recites  a  Pecuniary  Consideration,  though  Nominal,  if  the 
habendum  declares  a  use  in  favor  of  the  grantees,  who  are  children  of  the 
grantor,  and  the  deed  contains  covenants  of  warranty.  Moore  v.  Jor- 
dan, 641. 

B.  Declaration  or  Trust  by  Parol  by  Grantee  in  Favor  or  the  Gran- 
tor is  void  by  the  code  of  Mississippi.     Id. 

S.  CoNSTRucnvB  Trusts  in  Real  Property  ark  Excepted  rROM  Oper- 
ation or  Statute  or  Frauds,  and  may  be  established  by  paroL  Brimm 
r.  Briaon,  181. 
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ORAira^E    IS  GUILTT  OF   ACTUAL   PrAITD   IF  He  OBTAINS  ABSOLUTE  DeED 

WITHOUT  Consideration  by  Means  of  Parol  Promise  to  Reoonvet, 
made  without  any  intention  of  performing  it,  and  cannot  interpose  the 
statute  of  frauds  as  a  defense  to  an  action  to  declare  a  constructive  trust 
in  the  land.  Id. 
Grantee's  Violation  of  Promise  to  Reconvet  is  Constructivelt 
Fraudulent,  and  gives  rise  to  a  constructive  trust,  which  may  be  es- 
tablished by  parol,  if  he  obtains  an  absolute  deed  without  consideration, 
by  means  of  a  parol  promise  to  reconvey  to  the  grantor,  to  whom  he 
fltands  in  a  confidential  relation,  even  if  there  be  no  intention  at  the  time 
not  to  perform  the  promise.     Id. 


UNINCORPORATED  SOCIETIES. 

1.  CJoubts  will  Interfere  for  Purpose  of  Protectino  Pkopertt  Riohts 

OF  Members  of  Unincorporated  Associations  in  all  proper  cases,  and 

when  they  take  jurisdiction,  will  follow  and  enforce,  so  far  as  applicable, 

the  rules  applying  to  incorporated  bodies  of  the  same  character.     Otto  v. 

^Jmimeymena  etc.  Union,  156. 

8.  Member  of  Unincorporated  Association,  in  Good  Standing,  Entitlkii 
to  Participate  in  its  BENEFrr  Fund,  has  Property  Rights  In- 
volved, which,  if  violated  by  the  association,  entitles  him  to  the  pro- 
tection of  the  courts.     Id. 

5.  Member  of  Unincorporated  Association  mat  be  Expelled  therefrom 

for  a  violation  of  such  of  its  established  rules  as  have  been  subscribed  or 
assented  to  by  the  members,  and  as  provide  expulsion  for  such  violation, 
or  for  such  conduct  as  clearly  violates  the  fundamental  objects  of  the 
association,  and  if  persisted  in  and  allowed  would  thwart  those  objects 
or  bring  the  association  into  disrepute.  Id. 
4.  Unincorporated  As.sociation  Acts  in  Quasi  Judicial  CHARAcnnt  nr 
Matter  of  Expulsion,  and  so  far  as  it  confines  itself  to  the  exercise  of 
the  powers  vested  in  it,  and  in  good  faith  pursues  the  methods  prescribed 
by  its  laws,  such  laws  not  being  in  violation  of  the  laws  of  the  land  or 
any  inalienable  right  of  the  member,  its  sentence  is  conclusive  like  that 
of  a  judicial  tribunal.  The  courts  will,  however,  decide  whether  the 
ground  for  expulsion  is  well  taken.     Id. 

6.  Member  of  Unincorporated  Association  Who  is  Expelled  therefrom, 

nominally  for  offense  which  would  warrant  such  expulsion,  but  in  reality 
for  an  oficnse  which,  by  the  rules  of  the  association,  is  punishable  by  fine 
only,  will  be  reinstated  by  the  courts.     Id. 

USURY. 

I.  U.suRY.  —  Payment  of  Usurious  Interest  on  One  of  Two  Notes  given 
for  the  purchase-money  of  land,  in  considerat'.on  of  indulgence  or  for- 
bearance, does  not  render  the  other  note  usurious,  which  remains  in 
force  without  renewal,  discharge,  or  cancellation,  and  the  plea  of  usury 
is  unavailing  in  defense  of  a  suit  to  enforce  the  notes  as  a  lien  on  the 
land.    Woodall  v.  Kelly,  57. 

C  Question  of  U.sury  is  not  Raised  by  Plea  or  Answer  Which  Fails 
to  state  distinctly  the  terms  and  nature  of  the  alleged  usurious  agree- 
ment, and  the  specific  amounts  for  which  credits  are  claimed.     Id. 
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VENDOR  AND  VENDER 

L  Ykkdok  op  Land  does  not  Loss  or  Waive  his  Lien  therbont  bt  Tax* 
INO  Notes  from  hia  vendee  for  the  unpaid  purchaise-money,  and  after- 
wards  obtaining  thereon  a  personal  jndprment  at  law,  where  the  deed 
executed  by  him  and  accepted  by  tlie  vendee  reserved  a  specific  lien  to 
secure  such  purchase-money.     Dowdy  v.  Blalx,  88. 

2.  SuBBooATioN  OF  Co-PURCUASKU  OK  Land.  —  Where  two  persons  purchase 
land  jointly,  giving  their  joint  note  for  the  unpaid  purchase-money, 
secured  by  a  lien  reserved  in  the  deed,  and  one  of  them,  to  protect  his 
own  share,  is  compelled  to  pay  the  whole  amount  of  the  note,  he  will  be 
subrogated  to  the  vendor's  security,  and  may  enforce  his  right  to  re- 
imbursement  against  his  co-purchaser,  or  the  latter's  vendee,  who,  after 
partition,  buys  with  notice  of  the  encumbrance.     Id. 

Z.  Vendor's  Lien.  —  When  Purchaser  op  Land  Asstthes  as  Paet  ob 
Whole  of  Agreed  Purchase-money  Debt  which  his  vendor  owes  to 
a  third  person,  and  gives  his  note,  payable  to  such  third  person,  by 
mutual  agreement  among  the  three,  the  note  continues  to  be  a  charge  on 
the  land  as  a  vendor's  lien,  and,  unless  waived,  may  be  enforced  by  the 
,  payee  by  bill  in  equity  in  his  own  name.      Woodall  v.  Kelly,  57. 

4.  Question  of  Waiver  of  Vendor's  Lien  is  One  op  Fact,  ob  Intention 

manifested  by  acts  or  declarations  of  the  contracting  parties.  And  the 
taking  of  collateral  security,  or  of  a  note  for  the  purchaise-money  with 
the  names  of  strangers,  or  other  persons  than  the  purchasers  of  the  land^ 
as  personal  securities,  or  co-makers,  or  indorsers,  will  prima  fade  be 
construed  as  a  waiver  of  the  lien;  but  this  presumption  is  open  to  rebut- 
tal by  evidence  that  such  was  not  the  intention  of  the  contracting  par- 
ties.    Id. 

5.  Vendor's  Lien.  —  If   Pubchaseb   in    Possession  op  Land  can  Claim 

Abatement  of  purchase-money,  in  a  suit  to  enforce  the  vendor's  lien,  on 
the  ground  that  the  conveyance  was  void  as  to  part  of  the  land,  the  de- 
fense must  be  interposed  by  cross-bill  or  answer,  alleging  the  insolvency 
of  the  vendor,  and  electing  to  recoup  damages  for  the  defect  of  title; 
and  the  defense  must  fail  if  it  appears  that  the  vendor  is  able  and  willing 
to  perfect  the  conveyance,  and  relief  is  granted  him  on  the  express  con- 
dition that  he  does  so.  Id. 
flb  Vendor's  Lien — Notice. — Purchaser  op  Land  is  Chargeable  with 
Notice  of  Vendor's  Lien  existing  ou  the  land  at  the  time  of  his  pur- 
chase, if  he  then  knew  that  a  part  of  the  purchase-money  was  unpaid 
He  is  put  on  inquiry  by  such  knowledge  as  to  the  existence  of  the  lien. 

Id. 

See  Champerty. 

WATERS. 

L  Power  op  Wisconsin  and  Minnesota  to  Authorize  Construciton  o> 
Booms  in  St.  Croix  River.  — Tlie  provision  of  the  ordinance  of  1787, 
which  was  substantially  incorporated  into  the  enabling  acts  for  the  ad- 
mission of  the  states  of  Wisconsin  and  Minnesota,  and  into  the  consti- 
tutions of  those  states,  that  "the  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  forever  free,  ....  without  any 
tax,  impost,  or  duty  therefor,"  was  not  intended  tu  prevent  obstructions 
to  the  navigation  of  such  waters,  but  to  prohibit  the  levying  of  any  tax 
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on  nch  navigation;  and  until  Congress  sees  fit  to  legislate  on  the  sub- 
jec^  those  states  may  authorize  the  construction  in  such  waters  of  booms 
for  intercepting,  storing,  and  handling  logs,  although  such  booms  may 
materially  interfere  with  navigation  by  steamboats  and  other  water- 
craft.     Keator  L.  Co.  v.  St.  Croix  B.  Co.,  837. 

5.  CONCTTRRENT  JURISDICTION   OF  StATES  OVER  RiVER  FORMINO  BOXTNDAKT 

BETWEEN  Them.  —Wisconsin  and  Minnesota  having,  by  their  constitu- 
tions, concurrent  jurisdiction  over  the  St.  Croix  River,  forming  th« 
boundary  between  them,  either  state,  acting  independently  of  the  other, 
may,  in  the  absence  of  legislation  by  Congress  to  regulate  commerce  on 
said  river,  authorize  the  construction  of  booms  for  the  interception, 
storage,  and  handling  of  logs  in  said  river,  within  its  own  territory;  but 
it  cannot,  as  against  the  other,  rightfully  assume,  or  authorize  the  as- 
sumption of,  permanent  and  exclusive  occupancy,  possession,  and  con- 
trol of  the  entire  navigable  portions  of  the  river.  Orton,  J.,  dissenting. 
Id. 
$.  QXTESTION  WHETHER  Onb  StATB  HA3  INFRINGED  JURISDICTION  OF  AnOTHEB 

arsB.  Boundary  River,  not  Available  to  Mere  Private  Party. 

If  Minnesota  attempts  to  grant  a  corporation  authority  to  construct 
booms  in  the  boundary  river  between  it  and  Wisconsin,  within  the  ter- 
ritory of  the  latter  state,  or  if  such  corporation,  under  its  charter, 
assumes  such  authority,  mere  private  parties,  claiming  to  be  damaged 
by  the  obstruction  thereby  caused  to  navigation,  cannot,  in  an  action 
against  such  corporation,  be  heard  upon  the  question  as  to  whether  Min- 
nesota has  infringed  upon  the  rightful  jurisdiction  of  Wisconsin.  Id. 
4.  Boom  Corporation  not  Liable  for  not  Going  Outside  of  its  Charter 
Powers.  —  A  boom  corporation,  bound  by  its  charter  to  use  all  possible 
means  for  the  speedy  removal  of  logs,  is  not  liable  for  the  obstruction 
to  navigation  caused  by  an  unusual  jam  of  logs  in  its  boom  merely  be- 
cause it  fails  to  go  outside  of  its  charter' powers  and  invade  the  territory 
of  an  adjoining  state  by  taking  possession  of  a  lake  there,  for  the  pur- 
pose of  keeping  its  booms  clear.     Id. 

6.  Water  Rights. —  Appropriator  op  Water  of  Stream  for  irrigation  ac- 

quires a  prior  right  thereto  as  against  the  riparian  owner  of  land  along 
such  stream,  who  obtained  patent  for  such  land  after  such  appropriation 
had  been  made,  but  before  the  operation  of  the  amendment  of  July  9, 
1870,  to  act  of  Congress  of  July  20,  1866,  requiring  that  patents  to  publio 
lands,  thereafter  to  be  issued,  shall  be  subject  to  any  vested  or  accrued 
water  rights.     Hammond  v.  Rose,  258. 

6.  Water  Rights.  —  Water  of  Stream  can  be  Diverted  by  appropriation 

for  irrigation  to  the  ej^clusion  of  any  riparian  owner  along  such  stream 
under  the  law  in  Colorado,  even  when  the  lands  to  be  irrigated  are  not 
located  on  the  banks,  margin,  or  neighborhood  of  such  stream.     Id. 

7.  Water  Rights.  —  Common-law  Doctrine  giving  riparian  owner  a  right 

to  the  flow  of  the  stream  in  its  natural  channel  upon  and  over  his  lands, 
even  though  he  makes  no  beneficial  use  of  it,  is  inapplicable  to  Colorado. 
The  first  appropriator  of  water  from  the  stream  for  a  useful  purpose  has, 
subject  to  constitutional  and  statutory  qualifications,  a  prior  right 
thereto,  to  the  extent  of  his  appropriation,  and  this  right  is  entitled  to  pro- 
tection as  well  after  patent  to  a  third  party  of  the  land  over  which  the 
stream  flows  as  when  the  land  is  a  part  of  the  publio  domain.  The 
right  acquired  by  prior  appropriation  is  not  dependent  upon  the  locu»  of 
its  application  to  the  beneficial  use  designed.  Id. 
Am.  8t.  Rkp.,  Vou  VIL— 62 
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S.  Riparian  Peoprietor  is  Entitled  to  Injunction  Rest&aikino  Uhlaw- 
TOh  Diversion  op  Waters  of  Stream,  although  the  injury  caused  by 
the  diversioa  is  incapable  of  ascertainment,  or  of  being  computed  io 
damages.    Ueilbron  v.  Fowler  Suntc/i  Co.,  183. 

9.  Rights  op  Riparian  Proprietor  do  not  Defbkd  upon  QuAjmrr  o» 

Water  flowing  in  the  stream.     Id. 

10.  Riparian  Proprietor  cannot  Authorize  C!orporation  to  Take  Water 
FROU  Stream,  to  be  conducted  to  a  distance  and  there  sold,  as  against  a 
lower  proprietor.    Id. 

11.  Tenant  for  Years  of  Land  Bordering  on  Stream,  with  Privilege  of 
Purchasing  during  Term,  mat  Enjoin  Unlawful  Diversion  of  th« 
waters  of  the  stream,  the  injunction  necessarily  becoming  inoperative  if 
the  estate  which  it  was  designed  to  protect  ceases.     Id. 

12i  Action  to  Restrain  Diversion  of  Waters  of  Stream  aj^d  for  Recov- 
ery OF  Damages  cannot  be  Pleaded  in  Abatement  of  a  subsequent 
action  brought  by  the  same  plaintiffs  and  others  against  the  same  de- 
fendant, in  which  no  damages  are  asked,  and  iu  which  the  complaint 
charges  the  actual  diversion  and  threats  to  continue  the  same  at  a  data 
subsequent  to  the  bringing  of  the  first  action.     Id. 

13.  Right  to  Take  Shell-fisu  from  Natural  Beds  in  Tide-waters  of  this 
state  is  a  part  of  the  public  right  of  fishery  common  to  all  the  citizens 
of  the  state,  which  may  be  exercised  by  them  at  will,  except  so  far  as 
it  b  restrained  by  positive  law,  or  by  grants  from  the  state  to  individ- 
uals. And  they  cannot  be  deprived  of  this  right  by  the  unauthorized 
attempt  of  a  person  to  appropriate  the  bed  of  the  waters  to  his  own  pri- 
vate use.     Brovon  v.  De  Oroff,  794. 

H.  Citizen  Who,  in  Taking  Clams  from  Natural  Beds,  Injures  Oysters 
planted  thereon  without  authority,  is  not  liable  to  the  owner  of  the 
oysters  for  such  injury,  provided  he  acts  with  reasonable  care,  and  does 
no  unnecessary  damage  to  the  oysters.    Id. 

16.  Surface  Waters. — Where  Railroad  Company  whose  road  crosses  a 
stream  constructs  an  embankment  over  the  low  lands  and  valley  adja- 
cent thereto  in  such  manner  as  to  turn  all  the  water  which  flowed  from 
above  into  the  main  stream,  and  builds  a  culvert  over  the  stream,  which 
is  not  of  sufficient  capacity  to  properly  pass  the  waters  of  such  floods  a» 
might  reasonably  be  expected  to  occur,  it  is  liable  ia  damages  to  on© 
whose  lands  are  overflowed  by  reason  of  the  construction  of  such  em- 
bankment and  insufficient  culvert.     Sullens  v.  Chicago  etc.  R'y.  Co.,  501. 

16.  Surface  Waters,  What  Constitute.  —  Water  which  overflowed  from 
the  main  stream  some  distance  above  an  embankment  ceases  to  be  surface 
water  when  turned  back  into  the  stream  by  such  embankment,  and 
must  be  regarded,  in  determining  the  sufficiency  of  the  culvert,  th* 
same  as  if  it  bad  continuously  flowed  in  the  channel.     Id. 

17.  Overflowing  Land  —  Me.\surb  of  Damages. — Where  Railroad  Com- 
pany Constructs  Insufficient  Culvert  over  Stream,  and  an  em- 
bankment over  low  lands  and  valley  adjacent,  and  thereby  obstructs 
the  water,  and  causes  it  to  overflow  land,  there  is  no  error  in  instruct- 
ing the  jury  that  in  estimating  damages  they  may  consider  the  fair 
market  value  of  the  land  immediately  before  and  immediately  after  the 
overflow  in  each  year,  and  that  the  term  "land"  so  used  includes  the 
growing  crops.    Id. 

18.  Pleading.  —  Declaration  in  Trespass  for  Obstructing  Flow  or 
Water  and  OvervXiOwing  PLArNTiFF's  Land  to  his  injury  is  defective  if 
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it  fails  to  aver  that  defendant  was  notified  or  requested  to  removo  tha 
obstmction.    Oroffv.  Ankenhrandt,  342. 

See  Boundaries,  2,  3;  Statittb  of  Limitations,  2. 

WILLS. 

L  Will — Non-expert  Evidence  of  Testator's  Mental  Capactit. —  Upon 
a  question  as  to  the  testamentary  capacity  of  testator,  neighbors  of  the 
decedent  who  were  well  acquainted  with  him  are  competent  to  give  opin- 
ions  as  to  his  sanity,  and  may  testify  as  to  his  appearance,  as  to  whether 
his  mind  was  weakened,  the  general  state  of  his  health  when  last  seen, 
and  his  ability  to  hold  an  extended  conversation.  There  must  of  neces- 
sity be  expressions  of  opinions  by  witnesses  in  regard  to  appearance, 
conversation,  and  acts  of  one  whose  mental  capacity  is  brought  in  ques- 
tion.   Meeker  v.  Meeker,  489, 

S.  Id.  —  Upon  question  of  testator's  capacity  to  make  a  will,  witnesses  may 
detail  conversations  had  in  his  presence  regarding  his  condition  of  mind, 
and  that  he  remained  silent.     Id. 

Si  TtoTAMENTART  CAPACITY. —  ALTHOUGH  HYPOTHETICAL  QUESTIONS  PUT  TO 

Experts  should  as  a  general  rule  be  based  upon  facts  which  the  evidence 
tends  to  prove,  yet  it  is  not  required  that  the  facts  should  be  conceded, 
nor  is  technical  accuracy  required  in  framing  the  questions.    Id. 

i.  Definition  of  Mental  Capacity  Required  in  Making  a  Will.  —  A 
person  of  sound  mind  in  such  case  is  one  who  has  full  and  intelligent 
knowledge  of  the  act  he  is  engaged  in,  a  full  knowledge  of  the  property 
he  possesses,  an  intelligent  perception  and  understanding  of  the  dispo- 
sition he  desires  to  make  of  it,  and  of  the  persons  he  desires  shall  be 
the  recipients  of  his  bounty,  and  the  capacity  to  recollect  and  compre- 
hend the  nature  of  the  claims  of  those  who  are  excluded  from  partici- 
pating in  his  bounty;  but  it  is  not  necessary  that  he  should  have  sufficient 
capacity  to  make  contracts  and  to  do  business  generally,  nor  to  engage 
in  complex  and  intricate  business  matters.     Id. 

ft.  Mental  Capacity  of  Testator — Instructions  as  to  Weight  of  Expert 
Evidence.  —  Where  two  physicians  testified  for  proponents  and  two  for 
contestants  in  a  will  case,  and  their  evidence  was  based  upon  personal 
examination  by  them  of  decedent  made  to  determine  his  mental  capacity, 
an  instruction  to  the  jury  that  testimony  of  physicians  of  large  experi* 
ence  is  usually  in  such  cases  entitled  to  more  weight  than  that  of  unpro* 
fessional  witnesses,  but  that  in  the  case  on  trial  it  was  a  question  for  the 
jury  whether  the  testimony  of  the  medical  men  was  entitled  to  more 
weight  than  that  of  other  witnesses,  is  correct.     Id. 

IL  Taxation  op  Costs  against  Executor  in  Will  Contest. — It  is  the  duty 
of  executor  to  probate  will  of  his  testator,  and  he  should  not  be  held 
personally  liable  for  costs  in  the  absence  of  showing  of  bad  faith  or  the 
like,  especially  where  the  verdict  in  such  will  contest  was  general,  and 
an  examination  of  the  evidence  clearly  shows  that  it  was  founded  upon 
a  want  of  testamentary  capacity  in  the  decedent.    Id. 

7.  Peobatb  of  Will  in  Foreign  Jurisdiction  is  Condition  Precedent  to 
Making  Record  thereof  in  New  Jersey,  and  the  fact  of  such  probate 
must  appear  by  the  certificate  transmitted  with  the  exemplified  copy  of 
the  will.  If  the  surrogate  record  a  will  without  such  certificate,  his 
record  is  a  nullity,  and  he  can  make  no  transcript  of  such  a  record  which 
will  be  competent  eviden^^e.     An  afHdavit  of  an  attorney  at  law  that  th« 
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will  has  been  admitted  to  probate  in  the  state  from  which  the  copy  is 
exemplified  is  not  snfficient.     Lindley  v.  O* Rally,  802. 

8.  Pkooks  upon  Probate  of  Foreign  Will,  when  must  be  Exemplified. 
—  When  the  object  of  making  a  will  admitted  to  probate  in  another 
state  a  record  in  New  Jersey  is  to  use  it  in  making  title  to  lands,  the 
record  exemplified  from  such  other  state  must  contain  the  proofs  taken 
on  the  probate  there,  that  it  may  appear  therefrom  that  the  will  was 
made  and  executed  in  the  ma  nner  and  with  the  formalities  prescribed  by 
the  statute  of  New  Jersey  for  devises  of  land.    Id. 

I.  Dktise  to  Several  Persons  Equally,  and  when  Eituer  Dies  his  Sharb 
TO  BE  Divided  amonq  the  Rest,  vests  the  property  in  the  devisees  aa 
tenants  in  common,  with  cross-remainders  between  them,  and  the  ulti> 
mate  limitation  to  the  last  survivor.  The  heirs  of  the  devisees  other 
than  of  the  last  survivor  acquire  no  title  to  the  property.  Reber  v.  Doto- 
ftn^,  661. 

WITNESSES. 

L  WmiBSS  MAT  Alwats  Refresh  his  Memort  from  a  Memorandum, 
when  he  does  in  fact  testify  from  his  memory  thus  refreshed;  and  it  ia 
no  objection  to  the  memorandum  that  it  was  written  by  the  witness's 
son,  in  his  presence  and  at  his  dictation,  for  it  is  the  memorandum  of  the 
witness,  and  not  that  of  the  son.     Card  v.  Foot,  311. 

&  AiTENDiNa  Phtsician  mat  not,  in  Action  to  Set  Aside  Will,  Tss- 
TDTT,  against  objection,  as  to  mental  and  physical  condition  of  the  testa 
tor,  nor  divulge,  in  such  action,  any  information  acquired  by  him  while 
in  the  necessary  discharge  of  his  professional  duty:  Indiana  R.  S.  1881, 
MO.  497.    HeusUm  v.  Simpson,  409. 

See  Husband  and  Wife,  2-4. 

WRITS  OF  ERROR. 
UvDSit  A  Wbtt  of  Error,  the  Court  will  not  Deoidb  Questions  of 
Fact,  and  will  look  into  the  evidence  only  to  discover  whether  it  affords, 
on  any  permissible  interpretation  of  it,  a  rational  support  of  the  findings 
made  by  the  trial  court.     Voorhia  v.  Terhune,  781. 

WRITS  OF  POSSESSION. 
See  Ejectment,  2. 
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